This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  LIBRARY 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


THE  ■ 


Mf  YORK  STATE  REPORTER. 


CONTAINING 


ALL  THE  CURRENT  DECISIONS 


o»r 


COURTS  OF  RECORD  OF  NEW  YORK  STATE 

NAMBLT: 

COURT   OP    APPEALS,    SUPREME    COURT,    NEW 
YORK   SUPERIOR  COURT,  NEW    YORK   COM- 
MON PLEAS,    SUPERIOR  COURT  OF  BUF- 
FALO,   CITY   COURT    OF    NEW    YORK, 
CITY  COURT  OF  BROOKLYN  AND 
THE  SURROGATES'  COURTS. 


EDITED  BY 
OF    ALBANY,    N.    Y. 


VOLUME    LXVI. 

WITH  INDEX  AND  TABLE  OF  CASES  REPOR  TED, 

CITED,  AFFIRMED  AND  REVERSED 

IN  THIS  VOLUME. 


ALBANY,  N.  Y.: 

W.  C.  l^ITTLE  &  CO.,  LAW  PUBLISHERS, 

1805. 


Digitized  by 


Google 


Entered  according  to  act  of  Congress  in  the  year  eighteen  hundred  and  ninety- 

five. 

By  W.  C.  little  &  CO., 

In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


Qfu.  e>^u^/^,  //^^ 


BIGOS  PRIlfTINO  k.  PUBLISHINO  OO., 

PRTNTINO.  EL«CTROTYPINO  AND  BINDING, 

27  *  29  COLUMBIA  ST.«  2S,  34,  26,  88  MONTGOmilT, 

^'BCVBRWYCK  PRESS,** 

ALBANY,  N.  T. 


Digitized  by 


Google 


REFERENCE  TABLE 

OF  ALL  OASES  DBOIDBD  IN 

Courts  of  Record  of  New  York  State, 

So  PAR  AS  Published  in  Official  Editions  of  State  Reports, 

AND  WHERE  TO  BE  FOUND  IN 

The  Ne-vsr  York  State  Reporter. 


88  Hon.                                                                          N.  T.  State  Rep. 

PAGE.  VOL.          PAGE. 

426  Altman  V.  Hofeller 64,           669 

317  Armstrong  v.  Warren 291 

84  Ashner  V.  Aberheim 129 

613  Avery  V.  Duflfy 869 

43  Baldwin  V.  Von  Micheroux 882 

344  Ballv.  Dixon 850 

295  Beattie  v.  Beattie 668 

438  Bellv.Smith 65.           211 

615  Blanchard  V.  Tompkins 64,  870 

5  Blaustein  v.  Guindon 194 

208  Bliven  V.  Robinson 288 

616  Bloom  V.  Nat.  United  Ben.  Sav.  &  L.  Co 63,  868 

611  Bloom  V.  P.  Cox  Shoe  Mfg.  Co 64.  182 

259  Bolton  V.  Myers 142 

615  Braman  v.  Stevens 870 

555  Brett  V.  Harlan  &  Holling8Worth  Co 65,               8 

482  Bright  V.  Canadian  Int.  Stockyard  Co 284 

96  Broadway  Sav.  Inst.  V.  Town  of  Pelham 63,            814 

160  Brown  v.  Brown 64,            815 

613  Brown  v.  Dean 871 

103  Brown  v.  Fishel 63,           845 

169  Brown  v.  Symes 64            266 

211  Bums  V.  City  of  Yonkers 864 

82  Boshnell  V.  Durant 884 

810  Byrnes  v.  Lewis ; 65,             59 

615  Byrnes  V.  Lewis. 64,           871 

610  Canadian  Agri.  Coal,  etc.,  Co.  v.  Spoflford 871 

68  Carley  V.  Tod 271 

857  Chesley  V.  Hughes 65.             66 

107  Christie  v.  Bowne 63,           805 

467  Clinton  Bank  v.  CoUignon •  .  65,             11 

612  Cohn  V.  Kellogg 64.  871 

471  Comyns  v.  Riker 65, 


72 


178  Copcutt  V.  City  of  Yonkers 64.            286 

286  Craig  V.  Butler 733 

465  Crisp  V.  Rice G45 

276  Crouch  v.  Trimby  &  Brewster  Shoe  Co C59 

1  Crumbie  ▼.  Man.  R.  Co 96 

859  Danolds  v.  Lord 651 

600  Davisv.  Davis 65,            132 

615  Dean  V.  City  of  Niagara  Falls 64,           871 


Digitized  by 


Google 


2  Beference  Table. 

S3  Hun.                                                                             N.  T.  8tote  Bep. 

PAGB.  YOL.         FACE. 

367  Degnan  ▼.  Ransom 64,           788 

618  Ditmas  V.  ffitchings 872 

882  Duntz  V.  Horton / 418 

174  Durland  v.  Durland 149 

168  Edgecomb  v.  Buckhout 820 

560  Farmers'  L.  AT.  Co.  v.  Bankers'  Tel.  Co 65,             85 

124  Farrinffton  v.  Mayor 63,            820 

615  First  Nat.  Bank  v.  Davis 64,           872 

522  Flanagan  V.  N.  Y.,  L.  E.  &  W.  R  R.  Co 65,            121 

109  Flannery  V.  Saliagian 63,            844 

610  Fo*)te  V.  Met.  E.  R.  R  Co 64,           872 

885  Foreman  V.  Union  &  Advertising  Co. 742 

612  Frankv.Olin  872 

511  Franklin  Bank  Note  Co.  V.  Mackey 65,             87 

542  Friedman  v.  Rose 70 

612  Gabriel  v.  Shillinger  Fire  Proof  Cement  Co 64,           872 

862  Gagev.  Gage 777 

614  Gates  V.  N.  Y.  Recorder  Co 872 

92  Gibbs  V.  Long  Island  Bank 63,            854 

612  Gomez  V.  Gomez 64,  873 

842  Goodyeor's  Rubber  Glove  Co.  v.  Gorham 785 

230  Grand  Rapids  Veneer  Works  v.  Forsythe 338 

615  Hafner  V.  Hafner 873 

19  Hall  V.  Herter  Brothers 878 

205  Hastings  v.  Nagel 152 

849  Hatch  v.  Matthews 658 

78  Hauptman  v.  First  Nat.  Bank 63,            847 

403  Henning  V.  Miller 667 

865  Herrington  V.  L.  S.  &  M.  S.  R.  R.  Co 64,            647 

615  Hersberger  V.  Barton 874 

610  Hirschfield  V.  Kalischer 874 

192  Holz  V.  Wood«ide  Brewing  Co 63,            810 

407  HornellsviUe  R.  Co  v.  N. T.,  L.  E.  &  W.  R.  R.  Co... .  64,           416 

213  Horton  V.  Horton 142 

613  Jacobs  V.  Elias 875 

317  Johnson  V.  Sirret 673 

91  Jones  V,  Butler 63.           814 

615  Jonesv.Crum 64,            875 

541  Cahn  V.  Schmidt 65,            196 

615  Ketchum  v.  Lewis ^ .  64,           875 

151  Kingsland  v.  Kings  Co.  E.  R.  Co 136 

494  Kinsman  v.  Fisk 65,             75 

'610  Klawv.  Ehrich 64,            477 

613  Klemm  V.  N.  Y.C.  &H.  R.  R.  R.Co 875 

190  Kline  V.  Green 153 

610  La  Societe  Anoiiymc  de  L'Union  des  Papereries  v.  Marks.  876 

393  Lawler  v.  Nat.    Life  Ass'n  785 

614  Lawrence  v.  Town  of  Hempstead 876 

553  Lazarus  v.  Met.  E.  R.  Co 65,            205 

271  Lortzv.  N.  Y.  C.  &  H.  R.  R.  R.  Co 63 

420  Losey  V.  Stanley 64,            746 

357  Lowry  V.  Woolsey 860 

243  Macy  V.  Williams 357 

546  Mason  v.  Henry 65,              45 

479  Mason  V.  Tower  Hill  Co 192 

147  Matter  of  Alexander 63,            858 

259  Mafler  of  Bolton 64,            142 

612  Matter  of  Bronx  Bank 870 

G13  Matter  of  Brooklyn  E.  R.  Co 63,            868 

615  Matter  of  Brooklyn  E.  R.  Co 64  870 

413  Matterof  Dean 729 

225  Matter  of  Gaines 290 

25  Matter  of  Grout 839 

615  Matter  of  Kirkland 880 


Digitized  by 


Google 


Reference  Tablk  3 

Sa  Han.  N.  T.  State  Bep. 

FAGE.  VOL.          PAGE. 

39    Matter  of  LyiMdi 64.           470 

462    Matter  of  Lynch 65,             68 

612  Matter  of  Murphy •  64,  877 

827    MatterofPike 875 

50    Matter  of  Riverside  Avenue 866 

263    Matter  of  Rockaway  Park  Imp.  Co 63,           801 

143    Matter  of  Seaside  E.  R.  R.  Co 64,           266 

821  '  MaUerof  SutcJiff 656 

613  Matter  of  Tappan 262 

200    Matter  of  Townsend 63.           856 

672    Matter  of  U.  S.  Mortgage  Co 66.           134 

284    Matterof.Wing 64,            736 

526    McCready  V.  Met.  L.  Ins.  Co 65,           814 

612    McCreadyv.  Whaley 64.           876 

612    McCurdy  V.  N.  Y.  L.  Ins.  &  T.  Co 876 

614  McDermoU  v.  Brooklyn  City  R.  R.  Co 63,  803 

ATS    McGuckin  V.  MUbank 65,             79 

446    McPhail  V.  Ridout 64,            661 

282    Mechanics' Sav.  Bank  V.  Selye 728 

580    Meise  V.  Doscher 65,             50 

612    Mengis  V.  Fifth  Ave.  R.  Co 64,           877 

509    Michelsen  V.  Spies 65,           140 

73    Moffett  &  Hodgkins  Co.  V.  Peoria  Water  Co 64,           410 

298    Morgan  V.  Powers 749 

564    Murray  V.  Micolino 65,               5 

612    MygattT.Coe 64,           877 

693    N,  Y.  Bank  Note  Co.  v.  Hamilton  B.  N.  Co "       38 

569    N.  Y.  Security  &  T.  Co.  V.  Lipman \      228 

610    N.  Y.  &  Brooklyn  Ferry  Co.  V.  Mayor 878 

2«9    Niegli  V.  Feohry 658 

614    Ni'tch  V.  American  Central  Ins.  Co 878 

127    Norcross  V.  Hollingsworth 264 

616    Norris  v.  Jones 63,            873 

610    O'Brien  V.  Grant 65,           823 

489    O'Connor  V.  Waldo 1 

586    Ottman  &  Co.  v.  Bobbins 228 

^20    Palmer  V.  Bennett 64,           157 

616    Palmer  v.  Leonard 878 

492    Patterson  V.  Knapp 65.           188 

250    Peard  V.  Citv  of  Mt.  Vernon 63,           807 

88    Pearson  v.  Gfermond 842 

240    People  v.  Fridy 812 

605    People  V.  Gorman 65,             41 

612  People  v.Herm  64,  878 

59S    People  v.  Life  Union 853 

157    People  v.  Maxwell 154 

449    People  V.  Powers 879 

11  People  ex  rel.  Commercial  Mut.  Ins.  Co.  v.  Tax  Com'rs.  60 

181    People  ex  rel.  Fiske  v.  Devermann 147 

190  People  ex  rel.  Goring  v.  Village  of  Wappingers  Falls. . .  216 

875    People  ex  rel.  Green  v.  Hall ...   762 

287    People  ex  rel.  Eeene  v.  Supervisors 159 

80i    People  ex  rel.  Kenfield  v.  Lyon 787 

613  People  ex  rel.  Lewis  v.  Brush 139 

181    People  ex  rel.  Lewis  v.  Devermann ...  147 

279    People  ex  rel.  Ryan  V.  Aldridge 727 

432    Peopleex  rel.  Slater  v.  Smith 419 

185    People  ex  rel.  Spencer  v.  New  Rochelle 146 

76    Perkins  v.  aty  of  Poughkeepsie 63,            852 

225    Perkins  V.  WiWer 64,            290 

mi    Pickard  V.  Pickard 847 

254    Powers  v.  Prudential  Ins.  Co : 268 

618     Ravenv.Smith 879 

md    Ready.  Mills 8W 


Digitized  by 


Google 


4  Reference  Table. 

Sd  Hon.                                                                           N.  I.  SUte  Rep. 

>AQB.  VOL.           PAGB. 

214  Reichv.Peck 63^          80^ 

196  Reilly  V.  Atlaa  Iron  Constr.  Co 64,           88^ 

858  RemmelTi.  Towiisend 845 

390  Richards  V.  Ross 779 

615  Riley  V.  Hallett 880 

ii98  Rileyv.Riley '.  428 

613  Robertson  V.  Sully 880 

111  Root  V.  N.  Y.  &  N.  E.  R.  R.  Co 63,        '841 

612  Sanders  V.  N.  Y.  E.  R.  Co 64,           880 

234  Schapen  V.  Baldwin 212 

610  Scliram  v.  Werner 880 

290  Schrank  V.  Rochester  R.  Co 764 

616  Scott  V.  Lown 887 

298  Seeley  v.  Bisgro ve .   650 

158  Sherwood  V.  Graves 824' 

807  Skipworth  v.  Deyell 725 

615  Simmons  V.  Burrall 880 

503  Smith  v.  Hubert 65,  16 

381  Smithv.Smith 64,           756 

612  Southern  Cotton  Oil  Co.  v.  Prudential  Fire  Ins.  Co 881 

612  Southwell  V.  Humphrey 881 

228  Spidiier  V.  Asiel 187 

610  Standen  v.  Brown 170 

504  Starbuck  V.  Housatonic  R.  R.  Co 65,  14a 

86  Storm  V.  N.  Y.  &  N.  E.  R.  R.  Co 63.           819 

139  Sulz  V.  Mut.  Reserve  Fund  L.  Ass'n 64,           881 

30  Taylor  v.  Blue  Ridge  Marble  Co., 128 

868.  Tehan  v.  Tehan 781 

486  Terryv.  Rothschild 65,           54^ 

320  Terwilliger  v.  Industrial  Ben.  Aasn 64,           665 

615  Thonv.  Kochesser  R.  Co 882^ 

188'  Thrall  v.  Thrall 145 

610  Tinker  V.  Met.  E.  R.  Co 882 

615  Travis  v.  Supervisors 882^ 

112  Turner  V.  Craighead 63,  858 

618  Tuthill  V.  Tuthill 64,           882 

417  Union  Bank  V.  Gilbert 74^ 

612  U.  8.  TrustCo.v.  Black 882 

379  Van  Allen  V.  Gordon 781 

116  Vanderveer  v.  Suydam 63,           885 

612  VanTasselv.  Greenwich  Ins.  Co.. 64,  882 

114  Voege  V.  Ronalds 63,           88r 

120  Von  Atzinger  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co 64,           269 

615  Walbbaum  v.  James  Cunningham  Sons  &  Co 888 

871  Wheadou  v.  Huntington  . .   648 

613  WhitehiU  Engine  & Tictet  Ice  Machine  Co.  v.  Binz 888 

4  Whitting  v.  Standard  G.  L.  Co 888^ 

203  Wilberv.  Wilber 825 

610  Wilkinson  V.  Davis 883 

233  Wilson  V.  Underbill 139" 

165  Woolev  V.  Lowenstein 160 

615  Wright  v.  Shanahan 884 

84  Hun. 

399  Albrecht  V.  County  of  Queens 65,           65S 

271  Alger  V.  Met.  L.  Ins.  Co 481 

274  Anchor  Brewing  Co.  v.  Dobbs  Ferry.  577 

40  Andrews  V.  Welliug 126- 

297  Archer  V.  Archer 609^ 

261  Armstrong  v.  Village  of  Fort  Edward 709 

009  Atlantic  A.  R.  R.  Co.  v.  L.  I.  R.  R.  Co 869 

608  Bahr  V.  Edison  (Jen.  E.  Co 869 

605  Bain  V.  Caldwell 64,            870 

287  Bates  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co 65,           496 


Digitized  by 


Google 


Eeferenoe  Table.  5 

84  Han.                                                                          N.  T.  State  ^ep. 

PAOB.  VOL.          PAGE. 

611  Belasco  V.  Fairbank 65,           86& 

253  BeUerv.  Antisdel T 719 

216  Bennett  V.  Greenwich  «&  J.  R.  Co 642 

60  Berg  v.  Parsons 81 

607  Beny  Harvester  Co.  v.  Wood  Mowing  &  Reaping  Co, . .  869 

609  Birchv.Loyd 869 

611  Blackman  v.  Riley 870 

91  Blumer  V.  Dyer, 240 

281  Bolton  V.  Village  of  New  Rochelle 717 

179  Rourdon  V.  Martin 716 

283  Beuscher  v.  Larkins 540 

290  Brainard  v.  County  of  Kings ^.  468 

611  Brlardy  V.  County  of  Kings 661 

201  Bump  V.  Pratt 739 

100  Butler  V.  Towusend 38 

199  Byrnesv.  Rayner 65,           742 

605  C.  &  C.  Electric  Co.  V.  Wendt 64,  871 

611  Caldwell  v.  Mut.  Reserve  Fund  L.  Assn 65,           87a 

550  Cambreleng  V.  Gfcham 66.            317 

879  Cljapp  V.  McCabe 65,            699 

610  Clark  v.  City  of  Newburgh 871 

«6l  Clarke  v.  Clarke 488 

28  Clarke  V.  Schell 8a 

898  Clifford  V.  Kampfe 65,           550^ 

285  Coler  v.  Pittsburgh  Bridge  Co 714 

607  Comleyv.  Archer.. 872 

606  Communipau  Coal  Co.  V.  Gray 44 

84  Conabeerv.  N.  YC.  &H.  K.  R.  R.  Co ..  12a 

615  Cook  v.Kanter , 872 

875  Corbett  V.  Brooklyn,  B.  &  W.  E.  R.  R  Co 65,  872 

611  Corn  V.  Stern 872 

606  Cowen  V.  Rinaldo 64,  871 

187  Cunlff  V.  Beecher 66,            399 

45  Currier  V.  Poor 65,           247 

296  Dadlrrian  V.  Theodorian 872 

609  Dawson  v.  Harrison , 878 

607  Daytonv.  N.  Y..  O.&W.  R.  R.  Co 878 

605  Dean  V.  Collignon 64,           872 

575  Dechertv.  Municipal  E.  L.  Co 65            849 

608  Decore  v.  Wheeler 878 

299  De  Forest  v.  Peck 61 1 

244  Delaney  V.  Miller 884 

110  Dohn  V.Dawson 221 

510  Dom  V.  Town  of  Oyster  Bay 604 

158  Donglas  v.  Coonley 729 

609  Dunwell  v.  Berkshire  L.  Ins.  Co 874 

577  Earle  V.  Robinson 851 

561  Empire  Warehouse  Co.  V.  Mallett 66,           813 

206  Evans  V.  Board  of  Street  Comrs 66,           747 

605  Exkorn  V.  Exkorn 64,           872 

615  Faneuil  Hall  Nat.  Bank  v.  Bussing 65            874 

878  Farmers'  L.  &  T.  Co.  v.  Equity  G.  L.  Co 591 

891  Farrelly  V.  Hubbard 715 

357  Flnlayson  V.  Wiman 545 

876  First  Nat.  Bank  V.  Wallis 58» 

295  Fitzgerald  v.  Geils 541 

607  Fletcher  V.  Baker 874 

165  Fogarty  V.  Hook 684 

473  Foote  v.  Bruggerhof 618 

278  Fortman  v.  Wheeler 589 

396  Fox  V.  Matthiessen 554 

351  Prazier  v.  Stewart 874 

480  German-Am.  Real  Estate  Co.  v.  Starke 619 

43  Goddard  V.  Cassell '  74 


Digitized  by 


Google 


6  Bef£R£NC£  Table. 

84  Hon.                                                                           N.  T.  Stote  Rep. 

PAGE.  VOL.       PAGE. 

607  Goldstein  V.  Strait - 65,  875 

148  Gomezv.  Hagaman 688 

605  Goodwin  V.  Coddington 64,           857 

131  Granzv.  Lichtenheim 65,           654 

504  Gray  V.  GermaniaP.  Ins:  Co 698 

847  Qrayv.Gray 564 

611  Grevev.  uEtna  L.  S.  Ins.  Co 875 

54  Guichard  V.  New 20 

218  Guyv.  Langdon 800 

540  Harding  V.  Field 875 

805  Harleyv.  Fitzgerald '                   548 

605  Hartv.  D..  L.  &W.  R.  R.  Co .  64,  878 

487  Hayden  V.  I^lalt 65,           875 

150  Hayden  V.  VanCortlandt 88$ 

802-  Heath  v.  N.  Y.  Building  L.  &  Banking  Co 68^ 

546  Henck  V.  Barnes €J6.            814 

141  Hendric  V.  Kinnear 65,           691 

225  Hilton  Bridge  Co.  v.  N.  Y,  C.  A  H.  R.  R.  R.  Co 669 

144  Hoffman  v.  Fitchburg  R.  R.  Co 7ia 

170  Hoosv.  Hempstead 685 

482  Hutchinson  v.  Hutchinson •  695 

181  Ingale  V.  Murphy 792 

121  Irishv.  Horn 641 

307  Jager  v.  Coney  Island  &  B.  R.  R.  Co 689^ 

12  Jewellers'  Mer.  Agency  v.  Jewellers'  Pub.  Co 19S 

594  Johonnessen  V.  Munroe 66,            142 

610  Johanson  v.  Siostrom 65,  87(^ 

541  Kahn  v.  Chapin €J6,  811 

154  Kelly  V.  Cohoes  Knitting  Co 65,           644 

124  Kendall  V.  Case 681 

611  LaFavre  V.  Hand 87r 

588  Larned  v.  Donovan ^  852 

811  Laufer  v.  Boynton  Furnace  Co 660- 

861  Liebmann  v.  Liebmann  Bros.  Co 62^ 

118  Linkv.Moore 646 

348  Mahoney  V.  Dwyer 608 

579  Man.  R.  Co.  v.  Klipstein 65^ 

186  Marshall  y.  Sherman 316 

581  Matter  of  Blair 66,           320 

490  Matter  of  Chapin - 65,           559* 

586  Matter  of  Cohen 66,     '       824 

476  Matter  of  Deckelmann 65,           620 

606  Matter  of  De  Forest 66,  844 

608  Matter  of  Dewey 65,  873 

610  Matter  of  Foster 875 

503  Matter  of  Gaffney 66,            153 

520  Matter  of  Gaines 65.            615 

611  Matter  of  Gaines  874 

611  Matterof  Garvey 66,               1 

53  Matterof  Goodman 65,             73 

563  Matter  of  Hutchison 66,           14^ 

462  Matter  of  Jarvis  V.  Waterbury 65,            594 

608  Matter  of  Lapham 877 

606  MatterofLord  64.  87$ 

539  Matter  of  Mayer €J6,           824 

465  Matter  of  Smith 65,            474 

514  Matter  of  Suydam 788 

457  Matter  of  Walters 47(^ 

450  Maxfleld  V.  Carpenter 587 

537  Maxwell  V.  Gerard €16.           823 

322  McAllister  V.  Niagara  F.  Ins.  Co 65,           552 

609  McCann  V.  Mav 877 

607  McOonihev.  fhorapson 877 

611  McKee  V.  N.  Y.  E.  R.  R.  Co 87T 


Digitized  by 


Google 


EfiFBKENCE  Table.  7 

S4  Hub.  N.  T.  State  Bep. 

PAOJB«  VOL.          PAGE. 

611    McNamara  V.  Mayor i 65,           877 

IW    Merritt  V.  Bissell 688 

607    Mertens  V.  Marzluff 877 

83    Met.  E.*R.  R.  Co.  V.  Johnston 206 

308    Mnierv.King 490 

609    Muldoon  v.  Canavello 878 

254    Newcomb  V.  Lush 796 

478    Newman  v.  Levy 686 

607    NOes  V.  Johnson 876 

50    O'Brien  v.  Mayor 190 

607    O'Brien  V.  Nat.  L.  Assn 879 

611    OHphantv.  Met.  E.  R.  R.  Co 879 

607    Oliver  V.  French 598 

607    Pardridge  V.  Beillot 880 

460    Pender  V.  Brooklyn  City  R.  R.  Co 578 

432    PenneU  V.  Bucki 623 

609  People  V.  Kerriffan 574 

560    People  V.  Life  Union 880 

445    People  ex  rel.  Brasher  v.  Harkness '                   607 

441    People  ex  rel.  Cunningham  v.  Osbom 556 

64    People  ex  rel.  Doherty  V.  Comrs 175 

417    People  ex  rel.  Foley  v.  Board  of  Education 583 

^4    People  ex  rel.  Hill  V.  Mace  494 

64    People  ex  rel.  Hock  v.  Comrs 175 

445    People  ex  rel.  Marx  V.  Harkness 607 

64    People  ex  rel.  Meehan  v.  Comrs ....   * 175 

610  People  ex  rel.  N.  Y.  &  E.  Tel.  &.  Tel.  Co.  v.  Plympton.  880 

445    People  ex  rel.  Robinson  v.  Harkness 607 

445    People  ex  rel.  Wecksler  v.  Harkness 607 

448    People  ex  rel.  Wilson  v.  Medical  Society 544 

445    People  ex  rel.  "Wuestl  v.  Harkness 607 

412    Phillips  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co 534 

607  Rke  v.  Honsinger 881 

492    Pittv.  Amend 697 

609  Prospect  Park  &  C.  I.   R.  R.  Co.  v.  Atlantic  Avenue 

R.  R.  Co ee,           311 

516  Prospect  Park  &  C.  I.  R»  R.  Co.  v.  Brooklyn,  B.  &  W. 

E.  R.  R.  Co 80i8 

489    Purcell  V.  Long  Island  City ^ 537 

231    Redingtonv.  N.  Y.,0.  &  W.  R.  R.  Co 65,           804 

627    Roarty  V.  McDermott 66,            327 

828    Roberts  V.  Cary 632 

437    Roberts  V.  Union  E.  R.  R.  Co 65,           592 

103    Rothschild  v.  Rio  Grande  Western  R.  Co 193 

611  Ryan  V.  Pistone  881 

267    Sagev.Burton 66,           576 

837    Sandman  v.  Seaman •. 65,           602 

114    Sawyer  Lumber  Co.  V.  Bussell 8 

402    Schlachter  V.  Hodkins....  562 

128    Schmitt  V.  Nat.  L.  Ass'n 737 

608  Sheldon  V.  Mott 66,  50 

422    Sheldon  V.  Sheldon 65,           693 

452    Simon  v.  Vanderveer 599 

4t'5    Slocum  V.  Qitman 582 

318    Smith  V.  Cranford 581 

325    Smith  V.  Gould 579 

514    Snedeker  V.  Naul 783 

240    Sprague  V.  Cochran 630 

353    Stevenv.  Lord  466 

314    Strong  V.  Harris 548 

611     Sturges  v.  Cox 882 

409    Sturges  v.  Hart 491 

506    Suydam  V.  Dunton . . .  .•  882 

61)    Taylor  v.  Port  Jefferson  M.  Co 542 


Digitized  by 


Google 


8  Reference  Table. 

«4  Han.                                                                           N.  T.  SUte  Rep. 

PAGE.  TOL.          PAGB. 

1  Thebaud  V.  Great  Western  Ins.  Co 65,            24 

607  Thomas  V.  Gage 882 

e07  Town  of  Fort  Covington  v.  U.  L.  A  Canada  R.  R.  Co. . .  882 

427  Travis  V.  Ehlers •                  575 

426  Trenor  V.  Le  Count 610 

611  Van  Rensselaer  V.  €k)odwin 882 

496  Vickers  v.  Battershall 470 

21  Vilas  V.  Allentown  Rolling  Mills 229 

607  Watrous  v.  Wood  Mowing  &  Reaping  Machine  Co 883 

^01  Wheeler  &  Wilson  Mf  g  Co.  v.  Elberson 588 

555  Whiteside  v.  Noyac  Cottage  Ass'n 846 

166  Winne  V.  Houghtaling 734 

146  Whitherbee  V.  Moyer 806 

^34  Woolsey  V.  Trustees  of  Ellenville,  No.  X 743 

236  Woolsey  v.  Trustees  of  Ellenville,  No.  2. 746 

172^  Wright  V.  Robinson  &  Co 649 

607  York  V.  Aetna  L.  S.  Ins.  Co .^ 884 

10  Delehanty  (Miscellaneous). 

61  Abbey  V.  Wheeler 63,           166 

384  Abram  French  Co.  V.  Marx 407 

774  Adams  V.  N.  S.  Steamboat  Co 64,            869 

448  Ahrhart  V.  Stark 782 

770  Albertype  Co.  v.  Coundouris 63,           867 

468  American  Preservers  Co.  v.  Wiltsie 64,             28 

497  Anderson  V.  Hoopie 784 

777  Atwater  v.  Wilson 63,           868 

109  Baber  v.  Broadway  &  S.  A.  R.  R.  Co 62.            466 

772  Baird  V.  Spence     64.           870 

24  Banzer  V.  banzer 62,           265 

784  Barber  V.  Rutherford 63,           898 

672  Bassett  v.  French 64.           292 

6.  Berntsen  v.  Huner 62.            654 

140  Bierman  v.  City  Mills  Co 468 

333  Blake  v.Bolte 63,           408 

227  Bloomingdale  V.  Steubing 252 

229  Bloomingdale  v.  Steubing • 246 

498  Boydv.Boyd 65.  502 

366  Bradley  &  Currier  Co:  V.  Lally 63,           405 

128  Brand  V.  N.  J.  Steamboat  Co 62,           470 

1234  Brandt  V.  Siedler. 63,           881 

88  Brooks  v.  Rochester  R.  Co 608 

683  Buckley  v.  Harrison 65,             93 

460  Bulena  v.  Newman 64.             26 

754  Burke  V.  Slattery 631 

48  Burnsv.Walsh 63.  768 

699  Burnsv.Walsh 64.            492 

745  Burrell  V.  Do  Sim 612 

275  Butcher  V.  Hyde 63,            312 

780  Campbell  Printing  P.  &  Mfg.  Co.  v.  Yorkstown 869 

597  Canary  V.  Russell 740 

388  Carlson  V.  Winterson 64,            113 

793  Carlson  v.  Winterson 871 

49  Carpenter  v.  Leavitt 62,  769 

783  Casey  V.  Stewart 768 

268  Charles  S.  Higgins  Co.  v.  Amalga  Soap  Co 63.            814 

456  Coleman  V.  Rung 64,              82 

325  Continental  Trust  Co.  v.  Nobel 63,            187 

221  Corbett  V.  Met.  L.  Jus.  Co 809 

115  Courtney  V.  N.  Y.  E.  R.  R.  Co 62.           473 

660  Cram  V.  Springer  Lith.  Co 63,           869 

780  Cram  V.  Springer  Lith.  Co 65.            872 

143  Crawford  V.  Tyng -. 62.           475 

61  Crounse  v.  Schrimpton  &  Sons 62,            770 


Digitized  by 


Google 


Reference  Table. 


9 


10  Delehanty  (Miseellaneoiis.)  N.  Y.  State  Rep. 

PAGE.  VOL.  PAGE. 

S41  Curtisv.  Moore 63,  434 

776  Dalilman  v.  Uaion  Storage  &  T.  Co . .  869 

428  Dawson  v.  Parsons 820 

577  De  Long  v.  De  Long  Hook  &  Eye  Co 65,  326 

191  Deraann  V.  Eighth  A,  R.  R.  Co 62,  476 

30  Di  Messiah  v.  Gem 63,  172 

306  Dixon  v.  City  of  Syracuse 534 

742  Downs  V.  Taylor. 64,  602 

145  Eckensberger  v.  Amend 62,  479 

393  Eiserlv.  Brandt 63,  405 

535  Engelbach  v.  Ibert. 64,  121 

749  Equitable  G.  L.  Co,  v.  French. 620 

347  Farrington  V.  Root 63,  410 

217  Ferguson  V.  Ehret ,   253 

317  Ferris  V.  Ferris , 169 

320  Ferris  v.  Ferris 237 

420  Fleming  v.  Ryan 515 

781  Fogassi  V.  N.Y.  C.  &  H.  R.  R.  R.  Co 870 

161  Forker  V.  Brown...   ...   ....   62,  480 

157  Frankfurter  v.  Home  Ins.  Co 521 

793  Gage  v.  Lippman 64,  872 

369  G  1  lantschik  v.  Globe  F.  Ins.  Co 63,  421 

255  Galway  v.  Bryce 240 

408  Gate^  V.  Williams 529 

153  Gimpel  V.  Wilson 62,  524 

36  Goldsmith  v.  Newwitter 775 

473  Green  V.  Middlesex  R.  R.  Co 65,  257 

455  Haiccr  V.  BuiTalo  Sav.  Bank i   64,  25 

778  Hail  V.  Holland  House  Co 63,  871 

304  Hallett  v.  Hallett , 175 

752  Hainblett  v.  Liede % 64,  873 

185  Hankinson  v.  Riker 62,  484 

435  Hanrahan  v.  Ayres 64,  12 

680  Harlem  Co  op.  B.  &  L.  Assn.  v.  Mercantile  T.  Co  494 

751  Hawes  v.  Whitemau ,5 873 

300  Heagle  v.  City  of  Syracuse .  63,  534 

738  Health  Department  of  City  of  N.  Y.  v.  Trinity  Church.  65,  215 

790  Henry  v.  Agoatini ' 64,  874 

756  Hensey  v.  Howland 644 

753  Hermann  v.  Van  Buren 631 

779  Hertz  v.  Minesheimer 62,  767 

655  Hospital  Supply  Co.  v.  O'Neill 64,  496 

546  Hovell  V.  Noll 133 

180  Hughes  v.  Hughes 62,  488 

783  Hunter  v.  Hauptner 63,  872 

549  Huriiman  v.  Seckcndorf 64,  126 

3.53  Hurwitz  V.  Hurwitz 63,  415 

722  Israel  v.  Met.  R.  R.  Co 64,  638 

785  Jans  v.  Workingman's  Co-op.  Assn 63,  247 

22  Jenkiuson  v.  Carlin 62,  643 

762  Jennings  v.  Miller 64,  621 

399  Johnston  V.  Martin 63,  424 

136  Johnston  v.  N.  Y.  E.  R.  R.  Co 62,  491 

4543  Jones  v.  Brooklyn  Heights  R.  R.  Co 64,  22 

112  Jones  V.  Wick .,  62.  526 

54  Kaufman  v.  Morgan. 63,  178 

53  Kaufman  v.  People's  Cold  Storage  &  Warehouse  Co 62,  773 

306  Kelly  V.  City  of  Syracuse 63,  534 

718  Kerley  v,  Mayer    64,  640 

264  Herr  v.  Atlantic  Ave.  R.  R.  Co 63,  310 

78S  Keteltas  v.  Gilmour 305 

226  Kirchner  v.  Otto     300 

277  Kitchell  v.  Rmoklvn  Heights  R,  R.  Co S67 

^96  Kittel  V.  Stueve 64,  643 


Digitized  by 


Google 


10  Beference  Table. 

10  Delehantjr  (Misoellaneoiis.)  .       N.  T.  State  Bep. 

PAGE.  VOL,  PAGE. 

18  Kostem  V.  Brooklyn,  Bath  &  W.  E.  R.  B.  Co 62,  644 

850  Kreiser  T.  Scofleld ^ 63,  418 

288  Erueer  V.  Ckdoski 250 

70  LaFetra  v.  Glorer 62.  264 

148  Lajos  V.  Eden  Musee  American  Ck> 494 

772  Lamson  Consolidated  Store  Service  Co.  v.  Conyngham. .  63,  872 

450  Langworthy  v.  Crissey 826 

880  Lapoltv.  Maltby 64,  811 

862  Law  V.  Pemberton 63,  485 

280  LazzaroT.  Maugham 806 

782  Lebricht  V.  Schneider 872 

74  Litchfield  V.  City  of  Brooklyn 478 

775  Lynch  T.Love 64,  876 

48  Lyons  V.  Miller....;.  63.  179 

658  Lyons  V.  Miller 64,  499 

4  Mackie  V.  Brooklyn  City  R.  R.  Co 62.  658 

27  Madden  v.  Underwriting  Printing  &  Pub.  Co    63.  242 

664  Mahonv.Mayor ,   64.  801 

220  Maresi  V.  American  Yacht  Club. 63.  308 

480  Matter  of  Atwood 64,  171 

198  Matter  of  Beyea 63,  602 

491  Matter  of  Bratt 65.  247 

196  Matter  of  Corwin 64.  10 

638  Matter  of  Dusenberry 66.  217 

211  MatterofEddy 64,  7 

477  Matter  of  Forsyth 65.  254 

293  MatcerofGraf : 64,  307 

.688  MatterofLamb 65,  460 

296  Matter  of  Mansfield ,....r 64,  309 

608  Matter  of  Nolte .• 65,  407 

272  Matter  of  Popoff 63,  488 

64i  Matter  of  Skillman 66,  140 

685  Matter  of  Spears 215 

486  Matter  of  StricklaiM 65,  250 

298  Matter  of  Travis 64,  810 

424  MatterofWard 63,  842 

628  MaiterofWeed 66,  187 

55  Matter  of  Wheeler 63,  161 

417  Mayor  V.  N.  Y.  A  H.  R.  R;  Co 580 

42  McCabe  V.  Kastena 63.  180 

8  McCormick  V.  Brooklyn  City  R.  R.  Co 62.  647 

386  McDugan  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co 63.  616 

669  McEntyre  V.  Tucker 64.  298 

21  McGillicuddy  v.  Kings  County  E.  R.  R.  Co 62.  648 

777  McKean  V.  Adams 63,  .872 

251  McQueen  V.  New 232 

600  Mac  Veagh  V.  Continental  T.  Co 65,  821 

105  McVity  V.  Stanton 62,  497 

662  Mead  V.  Hartwell 64.  300 

181  Merzbach  v.  Mayor ; . . . .  62,  499 

734  Miller  V.  Man.  R.  Co 64,  504 

311  MiUer  v.  University  Magazine  Co 63,  128 

1  Mills  V.  Brooklyn  CityR.R  Co 62,  645 

788  Minerv.Stolte 65,  125 

386  Mooney  v.  Mooney 63,  403 

789  Moranv.Darcy  64,  877 

538  Morton  V.  O'Keefe 23 

40  Moser  v.  Providence  Washin/^n  Ins.  Co 62,  774 

373  Mosher  V.  Lewis 64.  117 

359  Mount  Morris  Bank  V.  Lawson 63,  43-3 

788  Moyer  v.  German 873 

553  Murphy  Varnish  Co.  v.  Connell 65,  817 

366  Murray  V.  Babbitt 63,  481 

865  Murray  V.  Gast  Lith.  &  E.  Co 481 


Digitized  by 


Google 


Eeference  Table. 


11 


10  Delehanty  (Stiscellaneous.) 


N 


tAGE. 

n 

402 
787 
770 
41-5 
131 
167 
433 

45 

•  4G7 

790 

760 

258 

54 
104 
ryAO 
195 
100 
100 
237 
100 
100 
200 
100 
100 

98 

77 
247 
445 
3/6 
743 
432 
132 
778 

43 
373 
155 
703 
125 
412 
758 
771 
205 
711 

38 
614 

57 
740 
120 
773 
739 
593 
776 
395 
787 
773 
176 
789 
2S9 
760 
651 
259 
586 
266 


Myer  v.  Brooklyn  City  R.  R.  Co 

Myers  v.  Dean ,  ? 

Kagel  V.  Adier 

Na^el  V.  Nagcl , 

O'Kourke  v,  John  Hancock  L.  Ins.  Co 

Page  V.  Met.  E.  R.  Co..:... 

Palmer  v.  Great  Western  Ins.  Co 

Parmele  v.  Rosenthal 

Pearl  v,  Raduziner 

Pease  v.  Gillette — 

Peetsch  v.  Quinn — , , 

Pelletreau  v.  United  E.  L.  &  P.  Co 

People  V.  Cowan  

People  V.  Hawkins 

People  V.  Hubbard 

People  V.  Luczak    .    , , - . . 

People  ex  rel.  Bre^  v.  Wells. , , 

People  ex  rel.  Greener  v.  Smith. . . 

People  ex  rel.  Hackett  v.  Smith 

People  ex  rel.  Lardner  v.  Carson 

People  ex  rel.  McCarty  v.  Smith. . .    

People  ex  rel.  Noel  v.  Smith. 

People  ex  rel.  Oliver  v.  Police  Commissioners, 

People  ex  rel.  Poth  v.  Smith 

People  ex  rel.  Rounlree  v.  Smith 

People  ex  rel.  Simpson  v.  Police  Com'rs. 

People  ex  rel,  Warren  v.  Beck 

People  ex  rel.  Young  v.  Stout 

Pratt  V.  Bray. 


Preston  v.  City  of  Syracuse 

Price  Printing  House  v.  Jewelers'  Pub.  Co. 

Prince  v.  Feller 

Reens  v.   Mail  &  Express  Pub.  Co 

Rehm  v.  Weiss 

Reiher  v.  Moellner 

Reydel  v.  Reydel     .  - 

Reynolds  v.  Patten 

Reynolds  v.  Van  Beuren 

Riker  v.  Curtis 

Ritchie  v.  Talcott. . 

Robinson  v.  Ficken 

Rf)binson  v.  Ficken 

Robinson  v.  Gilroy .....•"*.. 

Roe  V.  Crlmmins 

Roe-ssel  v.  Rosenberg 

Rogers  v.  N.  Y.  &  Texas  Land  Co 

Rogers  v.  Union  R.  Co. 

Rohe  V.  Third  A.  R.  R.  Co. 

Romaine  v.  Brewster 

Roome  v.  Jennings. 

Ruffln  V.   Rugeiero 

Russell  V.  N.  J,  Steamboat  Co 

Sackett  v.  Lippman 

Schaff  V.  Miles 

Schmidt  v.  Cook 

Schwabeland  v.  Buchler 

Schwabeland  v.  Holahan 

Schwegler  v.  Bray 

Sebring  v.  Stryker 

Shaw  V.  Mansfield 

Sickels  V.  Combs , . . 

Sillcocks  V.  Man.  R.  Co 

Sinnette  v.  Hoddiok 

Smdll  V.  Brooklyn  City  &  N.  R.  R.  Co 


.¥.  $tat€  Rep. 

VOL. 

PAGE. 

62. 

649 

63, 

404 

251 

62. 

601 

63, 

522 

62, 

502 

508 

64, 

873 

62, 

771 

65, 

158 

64, 

878 

62, 

510 

64, 

11 

63, 

399 

399 

65. 

417 

63, 

758 

600 

600 

62, 

459 

63, 

600 

600 

64, 

21 

63. 

600 

600 

397 

62, 

896 

63, 

152 

64. 

18 

63. 

534 

64. 

503 

63, 

521 

62. 

511 

63, 

874 

179 

437 

62, 

513 

64, 

633 

62. 

514 

63, 

598 

64, 

214 

63, 

874 

62, 

85 

64, 

615 

62, 

-772 

65, 

332 

63, 

162 

64, 

500 

62, 

517 

64, 

880 

632 

66. 

221 

63. 

875 

526 

875 

526 

62. 

518 

64, 

880 

63, 

243 

64. 

501 

65, 

260 

64. 

112 

30 

63, 

316 

Digitized  by  VjOOQ IC 


12  Refebence  Table. 

10  DeleUanty  (MlMelUneouii).  N.  T.  State  Bep. 

PAGE.  '      '  VOL.          PAQB. 

103    Smallwood  v.  Schwietering 514 

635    Smith  V.  Fisher 65,           880 

791    Soule  V.  Veyrac .*. 64,           881 

775    Steihler  V.  Redding •                   881 

568    Steinway  V.  Steinway 65,           263 

219    Stem  V.  Frommer y... 64,           807 

118    Strausv.Sage 62,           520 

380    Strong  V.  Prentice  Brown  Stone  Co '  63,           527 

368    Sullivan  V   Brooks 425 

20    Sussman  y.  Mason 62,           656 

20    Sweeney  V.  White 63,           242 

306    Syracuse  Pressed  Brick  Co.  v.  City  of  Syracuse 584 

288    Tholen  V.  Brooklyn  City  R.  R.  Co 278 

746    Thomas  V.  Societa  Italiana 64,           622 

791    Thornton  V.  Winpenny 882 

261    Timonyv.  Brooklyn  City  &N.  R.  R.  Co...  63,           811 

368    Townsend  v.  Aula. 418 

232    Treadwell  v.  Deming 246 

-503    Trustees  of  Amherst  College  V.  Rltch 64,           758 

35    Tucker  V.  Penn.  R.  R.  Co 62,           771 

46  Vessell  V.  Marx 767 

410    Vestner  V.  Findlay 63,           519 

47  Wallace  V.  Dimmony 178 

7»2    Wallace  V.  Kaempf 64,           888 

645    Wallace,  Muller  «fc  Co.  V.  Valentine 65,           216 

516    Walton  V.  Mather 63,           880 

72    Weill  V.  Met.  R.  Co 170 

415    Westchester  Hardwood  Co.  v.  Man.  E.  L.  Co 521 

281    Whalen  V.  Citizens' O.  L.  Co 817 

730    Whitman  v.  Johnson 64,           618 

786    Wilson  V.  Rltson 63,           809 

896    Winterson  V.  Hitchings..^ 411 

541    Young  V.  Atlantic  A.  R.  R.  Co 64,           124 

202    Zacharias  V.  French 63,           176 

7    Zboynskiv.  Brooklyn  Ci^R.R.  Co 62,          656 


Digitized  by 


Google 


Judges  of  the  Courts  of  the  State  of  Hew  York 


£oR  THE  Year  1895. 


COORT  OF  APPEALS. 

Charlbs  Andrews,  Chief  Judge, 
Edward  T.  Bartlett.  Rufus  W.  Peckham. 

Francis  M.  Finch.  John  Clinton  Gray. 

Albert  Haight.  Denis  O'Brien. 

t  SUPREME  COURT— GENERAL  TERM. 

■  FIRST  DEPARTMENT. 

Charles  H.  Van  Brunt,  P,  J,  David  L.  Follbtt. 

I  Morgan  J.  O'Brien.  Alton  B.  Parker. 

SECOND  DEPARTMENT. 
C.  F.  Brown,  P.  J.  Calvin  E.  Pratt. 

Jackson  O.  Dtkman. 

THIRD  DEPARTMENT. 
Stephen  L.  Matham,  P.  /.  ^  D.  Cadt  Herricr. 

John  R.  Putnam. 

FOURTH  DEPARTMENT. 
George  A.  Hardin,  P.  /.  Celora  E.  Martin, 

Milton  H.  Merwin. 

FIFTH  DEPARTMENT. 
Charles  C.  Dwight,  P.  J,  George  B.  Bradley. 

LoRAK  L.  Lewis.  Hamilton  Ward. 

JUSTICES  OF  THE  SUPREME  COURT. 

FIRST  JUDICIAL  DISTRICT. 
George  L.  Ingraham.  Edward  Patterson. 

George  P.  Andrews.  Abraham  R.  Lawrence. 

OHARLkA  H.  Van.  Brunt.  Morgan  J.  O'Brien. 

George  C.  Barrett. 

SECOND  JUDICIAL  DISTRICT. 
Jackson  O.  Dykman.  Charles  F.  Brown. 

Calvin  E.  Pratt.  Willard  Bartlett. 

Edgar  M.  Cullen.  William  J.  Gaynob. 


Digitized  by 


Google 


iv  Judges  OF  THE  Courts.. 

JUSTICES  OF  THE  SUPREME  COUET. 

THIRD  JUDICIAL  DISTRICT. 
Alton  B.  Parkeer.  Stephen  L.  Mathail 

bAMUBL  KdwaRDS.  D.  CaDY  HiraRing- 

Edgab  L.  Fursman. 

FOURTH  JUDICIAL  DISTRICT. 

Leslie  W.  Rubsbll.  Martin  L.  Btoveb.  ' 

*6.  Alonzo  Kblloqo.  Judson  S.  Lakdon. 

John  R.  Putnam. 

FIFTH  JUDICIAL  DISTRICT. 

Haurice  L.  Wright.  Peter  B.  McLennan.     * 

Irvinq  G.  Vann.  George  A.  Hardin. 

Pardon  C.  Williams.  Milton  H.  Mebwih* 

SIXTH  JUDICAL  DISTRICT. 

Celora  E.  Martin.  Gerrit  A.  Forbes. 

Charles  E.  Parker.  David  L.  Follett* 

Walter  L.  Smith. 

SEVENTH  JUDICLAIi  DISTRICT. 

Charles  C.  D wight.  George  B.  Bradlst.  * 

Willl/u£  E.  Werner:  William  H.  Adams.  •/. 

WiLLLUf  RUMBET.  JOHN  M.  DaVY. 

EIGHTH  JUDICIAL  DISTRICT. 

Alfred  Sprino.  Hamilton  Wardl  ^ 

Mamlet  C.  Gkeen.  Henry  A.  Childb.  ' 

LoRAN  L.  Lewis.  John  S.  Lambert. 

NEW  YORK  C30MM0N  PLEAS 

JosBPH  F.  Daly.  C.  J.  Henry  W.  Bookstaybb. 

Roger  A.  Pryor.  Henry  Bischopf.  Jr. 

Leonard  A.  Giegerich.  Miles  Beach. 

SUPERIOR  COURT  OF  THE  CITY  OF  NEW  YOREL 

John  Sedgwick,  C.  J,  David  McAdam. 

John  J.  Freedman.  P.  Henry  Ddgro. 

Charles  H.  Truax.  Henry  A.  Gildersleevb. 

CITY  COURT  OF  NEW  YORK 

Simon  M.  Ehrlich,  C,  J.  Robert  A.  Van  Wyck. 

J.  Henry  McCarthy.  Joseph  E.  Nkwburgeb. 

Lewis  J.  Conlin.  James  M.  Fitzbimonb. 

CITY  COURT  OF  BROOKLYN. 

Nathabibl  H.  Clement,  C.  J.  William  J.  Osbornb. 

Augustus  Van  Wyck. 

SUPERIOR  COURT  OF  BUFFALO. 

Robert  C.  Titus,  (7.  J,  Truman  C.  White. 

Edward  W.  Hatch. 


Digitized  by 


Google 


TABLE  OF  CASES 


REPORTED  IN  THIS  VOLUME. 


Ai  PAGE 

Abbe7  v.  Wheeler  (Sup.  Ct.). ...  402 
Abram  French  Co.  v.  Shapiro  (N. 

Y.C.C.) 510 

Agan  V.  File  (Sup.  Ct.) 418 

Albany  Brass  &  I.  Co.  v.  Hoffman 

(Sup.  Ct.)    865 

Aldridge  v.  Walker  (Sup.  Ct.)...  865 
Amo  V.    Adirondack  Sanitarium 

Co  (Sup.  Ct.) 865 

Anderson  v.  Blood  (Sup.  CtJ. ...  750 
Atlantic  T.  Co.  v.*  Haskin-Wood 

V.  Co.  (Sup.  Ct.) 886 

B. 
Babcock  v.  Kuntzsch  (Sup.  Ct.). .    47 

Bach  V.  Skinner  (Sup.  Ct.) 865 

Bahr  v.  Boley  (Sup.  Ct.). 161 

Balz  V.  Shaw  (N.  Y.  C.  C.) 174 

Barber  v.  Rutherford  (N.  Y.  C. 

P.) 690 

Barronco  v.  Towner  (B.  C.  C). . .  841 

Barry  v.  Gibbons  (Sup.  Ct.) 865 

Bayles  v.  Vanderveer  (Sup.  Ct.). .  572 

Beardsley  v.  Pope  (Co.  Ct.) 851 

Beams  v.  Burras  (Sup.  Ct.) 854 

Benedict  v.  Arnoux  (Sup.  Ct.). . ;  298 
Bernard  v.  United  L.  Ins.  Assn. 

(N.  Y.  C.  P.) 521 

Binghampton  Sav.  Bank  v.  White 

(Snp.  Ct.) 40 

Bissine  v.  Smith  (Sup.  Ct.)- 7fl6 

Blair.  Matter  of  (Sup.  Ct.) 820 

Blaustein  v.  Warburton  (N.  Y.  C. 

C.) 170 

Blodgett  V,  Hall  (N.  Y.  C.  C.)...  172 
Board  of  R.  R.   Commissioners, 

Matter  of  (Sup.  Ct.) 570 

Board  of  St.  Opening,  Matter  of 

(Sup.  Ct.) 865 

Boas  V.  Mayor  (Sup.  Ct.) 898 

Bogert  V.  Striker  (N.  Y.  C.  P.). . .  198 
Bolton.  Matter  of  (Ct.  Ap.)..;...  680 

Bolton  V.  Mvers  (Ct.  Ap.) 680 

Boyd  V.  Boyd  (N.  Y.  C.  P.) 781 

Boyden  v.  Baldwin  (N.  Y.  C.  C).  865 
Branaugh  v.  Basselin  (Sup.  Ct.). .  156 
Brinkerhoflf  v.  Sartwell  (Sup.  Ct.)  786 

Britton  V.  Bohde  (Sup.  Ct.) 162 

Brooklyn  E.   R.  Co.  v.  Metzger 

(Sup.  Ct.) 865 

Brooklyn  E.  R.  Co.  v.  Voss  (Sup. 

Ct.) 865 

Brown  V.  Crabb  (Sup.  Ct.) 865 


PAGE 

Brown  v.  Fox  (N.  Y.  C.  P.) 714 

Brown,  Matter  of  (Sup.  Ct.) 865 

Buchanan,  Matter  of  (Ct.  Ap.). . .  621 

Bucki  V.  Bucki  (Sup.  Ct.) 432 

Bullock  ▼.  Bullock  (Sup.  CtO- . . .  498 

Burke  v.  Tindale  (N.  Y\  C  .P.). ..  520 

Burns  v.  Matthews  (Sup.  Ct.) 866 

Busby  V.  Jenks  (Sup.  (Jt.) 866 

Butler  V.  Brown  (Sup.  Ct.) 866 

C. 

Cambreling  v.  Graham  (Sup.  CJt.)  817 
Ccmavan  v.  Stuyvesant  (N.  Y.  C. 

P.) 687 

Carey  v.  Gay  Bros.  &  Co.  (N.  Y. 

C.P.) 866 

Carlson  v.  Winterson  (Ct.  Ap.). . .  649 
Carlson  v.  Winterson  (N. Y.  C.  P.)  866 
Carney  v.  Met.  L.  Ins.  Co.  (N.  y.  ' 

C.  P.) 866 

Carpenter,  Matter  of  (Co.  Ct.)  ...  222 
Carter  Rice  Co.  v.  Howard  (N.  Y. 

p   p \  168 

Cartwii^t  v.  R.,  W.  &  6.  r!  R. 

Co.  (Sup.  Ct.) 772 

Cassidy  v.  Atlantic  A.  R.  R.  Co. 

(B.C.C.) 866 

Chambers  v.  Chambers  (Sup.  Ct).  155 

Chawgo.  Matter  of  (Sup.  Ct.) 866 

Chitten4en    v.   Grant,   Matter  of 

(Sup.  Ct.) 433 

Church  V.  Haeger  (N.  Y.  C.  P.). .  681 
Citv  of  Syracuse  v.  Stacey  (Sup. 

Ct.) 866 

Clark  V.  Sheridan  (Sup.  Ct.).  ...  866 
(  ochrane  Carpet  Ck).  v.  Howells 

(Sup.  Ct.) 866 

Cody  V.  Bruce  (Sup.  Ct.) 866 

Cohen  v.  Cohen  (N.  Y  C.  P.). ...  336 
Coler  V.   Pittsburgh  Bridge   Co. 

(Ct.  Ap.) 616 

Connolly  v.  Newton  (Sup.  Ct.). . .  704 

Converse  v.  Sickles  (Ct.  Ap.) 686 

Conway  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co;  (N.  Y.  C.  C.) 347 

Cook  V.  New  Amsterdam  R.  E. 

Assn.  (Sup.  Ct.) 206 

Cooi^er  V.  Man.  R.  Co.  (Sup.  Ct.),  407 
Corbett  v.  Spring  Garden  Ins.  Co. 

(Sup.  Ct.) 411 

Cowdrey  v.  Turner  (Sup.  Ct.) 207 

Cree  v.  Bristol  (N.  Y.  C.  P.) 518 

Cross  V.  Smith  (Sup.  Ct.) 55 


Digitized  by 


Google 


VI 


Table  of  Cases  Beported. 


Crowley  ▼.  Murphy  (Bupr.  Ct.) . 
Cunifl  ¥.  Beecher  (Sup.  Ct.) 


PAOB 

189 


D. 

Dakin  t.  Walton  (Sup.  Ct.) 882 

Davenport  v.  Hulme  (Supr.  Ct.) .  186 

Davis  V.  Aikin  (Sup.  Ct.) 706 

David  Mayer  Brewing  Co.  v.  Den- 

ner(Sup.Ct.) 866 

De  Castro  v.  Compagnie  Francaise 

Du  Tel.  De  Paris  a  N.  Y.  (Sup. 

Ct.) 891 

De  Forest.  Matter  of  (Sup.  Ct.). . .  844 
De  Forest  v.  Viele  (N.  Y:  C.  P.).  866 
Dempsey  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co.  (Ct.  Ap.) 651 

Dempsey  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co.  (Sup.  Ct.) 866 

Denney  v.  Cory  (Sup.  Ct.) 867 

Dcs  Marets  v.  H.  Ward  Leonard  & 

Co.  (N.  Y.  C.  P.)   698 

Dienst  v.  McCaffrey  (N.  Y.  C.  P.)  200 

Dimock,  Matter  of  (Co.  Ct.) 852 

Donald  v.  Elliott  (Sup.  Ct.) 218 

Donovan  v.  Standard  Oil  Co.  (Sup. 

Ct.) 867 

Dovale  v.  Ackerman(N.  Y.  C  P.)  513 
Dow-Currier  V.  Henderson  (Sup. 

Ct.) 888,  867 

Dowd  V.  Brooklyn  Heights  R.  R. 

Co.  (B.C.  C.) 867 

Oraper  v.  Salisbury  (Supr.  Ct.). . .  83 
Dusenberry,  Matter  of  (Surr.  Ct.)  217 

E. 
E.  De  Braekeleer  &  Co.  v.  Schwa- 

beland  (Sup.  Ct.) 840 

Ederv.  Qildersleeve (Sup.  Ct.)...  408 
Edgecomb  v.  Buckhout  (Ct.  Ap.).  641 
Edison  G.  E.  Co.  v.  Kneeland  (N. 

Y.  CO 867 

Edson  V.  Parsons  (Sup.  Ct.) 440 

Edwards,  Matter  of  (Sup.  Ct.). ...  281 
Elias  V.  Man.  R.  Co.  (Sup.  Ct.). .  458 
Elknstein  v.  Klee  (N.  Y.  C.  P.). .  695 

Ellis  V.  Filon  (Sup.  Ct.) 764 

Empire  Warehouse  Co.  v.  Mallett 

(Sup.  Ct.) 867 

Empire  W.  Co.  v.  Mallett  (Sup.  Ct.)  313 
Erickson  v.  Brooklyn  Heights  R. 

R.  Co.  (B.  C.  C\) 342 

Evans  v.  Carroll  (Sup.  Ct.) 867 

F. 

Failing  v.  Leahy  (Sup.  Ct.) 867 

Farmer  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co.  (Sup.  Ct.).... 867 

Feeler  v.  Aikenburgh  (Sun.  Ct.). .  867 
Finnelite  v.  Garr.ck  (N.  Y.  C.  C.)  867 
Fischer  v.    Hetherington   (Supr. 

Ct.)  178 

Fischer  v.  Hussey  (Supr.  Ct.) 91 

First  Nat.  Bank  v.  Eaton  (Sup.  Ct.)  34 
First  Nat.  Bank  v.  N.  Y.  C.  &  H. 

R.  R.  R.  Co.  (Sup.  Ct.)....112,  867 


PAGE 

Fitchburg  R.  R.  Co.  t.  Kennedy 

(Sup.  Ct.) 867 

Folson  V.  Lewis  (N.Y.  C.  C). . . ,  868 
Foo  Long  V.  Americaa  Surety  Co. 

(Ct.  Ap.), 613 

Franck  v;  Franck  (Supr.  Ct^. . . .  108 
Frankfort  v.  Man.  R.  Co.  (N.  Y. 

C.P.) 684 

Freedman  v.  Loomis  (N.  Y.  C.  P.)  881 
Freudenheim  v.  Raduziner  (N.  Y. 

C.  C.) .•...   868 

Frohmann  v.  Man.  R.  Co.  (Sup. 

Frommer  v!  Roessler  (N.  Y.  C.  P. )  518 
Fuller,  Matter  of  (Sup.  Ct.) 828 


Gabriel  v.  Arnott  (Sup.  Ct.) 868 

Gaffney,  Matter  of  (Sup.  Ct.) 168 

Gage  V.  Lippman  (N.  Y.  C.  P.). .  716 
Gardenier  v.  Allport  (Sup.  Ct.). . .  868 
Garvey,  Matter  of  (Sup.  Ct.).  ...  1 
George  v.  Trevellyo  (N.  Y.  C.  P.)  616 
German  -  American    Inv.    Co.   v. 

Hayes  (Sup.  Ct.) 868 

Gerould  v.  Cronk  (Sup.  Ct.) 880 

Giehl  V.  Evans  (Sup.  cn.) 868 

Gibson  v.  Blackley  (Sup.  Ct.)  ...  489 
Gilchrist  v.  Collins  (Sup.  Ct.)....  869 
Gillespie  v.  Jflilholland  (N.  Y.  C. 

P.) 582 

Gillig  V.  George  C.  Treadwell  Co. 

(Sup.  Ct.) 459 

Gilroy,  Matter  of  (Sup.  Ct.) 208 

Glecson  v.  Brunner(Sup.  Ct.)  ...  869 
Givn  V.  N.  Y.  C.  &  H.  R.  R.  R. 

Co.  (Sup.  Ct.) 426 

GoeUing  v.  Man.  R.  Co.  (Sup.  Ct.)  869 

Goodman.  Matter  of  (Ct.  Ap.) 617 

Goossen  v.  Goossen  (N.  Y.  C.  P.).  196 
Graham  v.  Andrews  (Supr.  Ct ). .  177 
Grant  v.  MacNuU  (N.  Y.  C.  P.).  719 
Grant,   Matter  of  v.   Chittenden 

(Sup.  Ct.) 483 

Grant,  Matter  of  (Sup.  Ct.) 822 

Gregg,  Matter  of  (Surr.  Ct.) 557 

Gregg  V.  Wittemann  (N.  Y.  C.  P.)  6'  8 

Grinnell  v.  Taylor  (Sup.  Ct.) 68 

Gunrino,  Matter  of  (Sup.  Ct ). . . .  865 
Guilford  v.  Mulkin  (Sup.  Ct.). . . .  760 

H. 
Hafelin  v.  Silverman  (N.  Y.  C.  C.)  844 
Hahnenfleld  v.  Jacobson (Sup.  Ct.)  869 

Haight  V.  Finch  (Sup.  Ct.) 869 

Holland  T.  Co.  v.   Consolidated 

G.  &  E.  L.  Co.  (Sup.  Ct.) 291 

Hall  V.  Holland  House  Co.  (N.  Y. 

C.P.) 684 

Hall,  Matter  of  (Sup.  Ct.) 201 

Halsey  v.  Hart  (Sup.  Ct.) 49 

Halsted  v.  Halsted  (N.  Y.  C.  P.).  885 
Hand  v.  CallMfhan  (N.  Y.  C.  P.).  WJ8 

Hand  v.  Dinniny  (Sup.  Ct.) 464 

Hand  v.  Rogers  (N.  Y.  C.  C.)  ...  346 


Digitized  by 


Google 


Table  of  Cabes  Beportsd. 


Vll 


PAGE 

Htndv.  auiw  (N.  Y.  C.  C.) 889 

fiaidegg  ▼.  Wi]lard8(N.  T.  C.  C).  «24 
HAidcuburgh.  MaUerof  (dup.  Ct.)  776 
Hanrii  V.  Senior  (N.  Y.  U.  P.). . . .  869 

Hau  V.  Hagaman  (Sup.  Ot.) 506 

Heath  v.  OTeoa  Falls,  8.  H.  &  Ft. 

E.  St.  R  Co.  (Sup.  Ct.) 869 

Heath  v.  N.  Y.  BuAding  L.  Bank 

ing  Co,  (Ct.  Ap.) 682 

Hedgea  ▼.  Payne  ^up.  Ct.).  .405,  869 

Henck  ▼.  Barnes  O^up.  Ct) 814 

flenrich  v.  Murray  (N.  Y.  C.  P,).  670 
Henry  v.  AgosUni  (N.  Y.  C.  FX.  686 
Henry  Hess  &  Co.  v.  Baer  (N.  Y 


C.  C.) 
Hertz  V.  Minsesheimer  (N.  Y.  C. 


844 


P.). 


Hess  V.  Van  Auken  (N.  Y.  C.  P.).  869 
Hofman  v.  Seixas  (N.  Y.  C.  R). .  ^28 

Holmes  v.  Little  (Sup.  Ct.) 789 

Housatonic  Nat.  Bank  v.  Foster 

(Sup.  Ct.)  485 

Howard,  Matter  of  (Surr.  Ct.) ...  652 
Howard  v.  MoUer  (N.  Y.  C.  P.). .  686 
Howe  V.  City  of  Rochester  (Sup. 

Ct.) 816 

Hoyle  V.  Conyea-(Sup.  Ct.)   869 

Hunt,  Matter  of  (Sup.  CL) 812 


Jagau  V.  Goetz  (N.  Y.  C.  P.) 869 

James,  Matter  of  (Ct.  Ap.) 246 

Jenkins  v.  Hall  (Sup.  pt.) 201 

Jobannessen  v.  Monroe  (Sup.  Ct).  142 

Johnson  v.  Meauy  (Sup.  Ct.) 869 

Johnson  v.  Steam  G.  &  L.  Co.  (Ct. 

Ap.) 276 

Jones  V.  Hoyt  (Sup.  Ct.) 186 

Joseph  Schlitz  Brewing   Co.    v. 

Ester  (Sup.  Ct.) 769 

Jung  V.  Kueffel  (N.  Y.  C.  P.).  • . .  671 


Kahn  v.  Chapin  (Sup.  Ct.) 811 

Eeane  v.  Eeane  (Sup.  Ct.) 806 

Keating  v.  Fitts  (Sup.  Ct.) 869 

Keech  v.  Ottman  (Sup.  Ct.) 869 

Kenny  v.  Martin  (Supr.  Ct.) 541 

Kenny  v.  Sumner  (N.  Y.  C.  P.). .  696 
Kessler  v.  Levy  (N.  Y.  C.  P.). . . .  697 
Kilpatrick  v.  Ludwig  Carved  M. 

cJo.  (N.  Y.  C.  C.) 848 

Kilz  V.  CJook  (Sup.  Ct.) 869 

Knox  V.  Johnson  (Sup.  Ct.) 870 

Kranichfelt  v.  SUtlery  (N.  Y.  C. 

P.) 626 


Ladenburg  v.  Commercial  Bank 

(Sup.  Ct.) 153 

Lamb  v.  Lamb  (Ct.  Ap.) 684 

Lamb  v.  Traitel  (N.  Y.  C.  P.). ...  859 
Langan  v.  Cliflford  (Sup.  Ct.).  ...  870 
Unsburgh  v.  Walsh  (N.  Y.  C.  P.).  678 
Lanham.  Matter  of  (Sup.  Ct.) ....  870 


PAGE 

La  Pointe  v.  Rickert  (Sup.  Ct.). . .  870 
L' Artiste  Pub.  Co.  ▼.  Walker  (N. 

Y.C.P.) 870 

Lazarus  v.  McCarty  (Sup.  Ct.) ...  296 

Lee  V.  Lee  (Sup.  Ct.) 820 

Lee  V.  Timken  (Sup.  Ct.) 417 

Leicht  V.  Man.  R.  (5o.  (Supr.  Ct)  870 
Levey  v.  £[iernan  News  Agency 

(Sup.  Ct.)    870 

Levy  V.  Carr  (Sup.  Ct.) 428 

Linneman  v.  Bld)er  (Sup.  Ct.) ...  789 
Litzenberger.  Matter  of  (Sup.  Ct.>.  780 
Loucks  V.  Johnson  (Sup.  Ct.). . . .  870 

Lyle  V.  Little  (Sup.  Ct.) 508 

Lyon  V.  Raymond  (N.  Y.  C.  P.). .  870 

M. 

Mack  V.  Anderson  (Sup.  C^.) 886 

Madden  v.  Equitable  L.  As.  Soc. 

(Supr.  Ct.)    79 

Manmng  v.  Wells  (Sup.  Ct.) 109 

Man.  R.  Co.  v.  Klipstein(Sup.  Ct.).  870 
Marks  V.  liochesterR.  Co.  ((;t.Ap.)  288 
Marston  v.  Baerenklan  (N.  Y.  C. 

C.) 169 

Matter  of  Blair  (Sup.  Ct.) 820 

Matter  of  Board  of  R.  R.  Commis- 
sioners (Sup.  Ct.)  570 

Matter  of  Board  of  Street  Opening 

(Sup.  Cl.)    865 

Matter  of  Bolton  (Ct.  Ap.) 680 

Matter  of  Brown  (Sup.  Ct.) 865 

Matter  of  Buchanan  (Ct.  Ap.) 621 

Matter  of  Carpenter  (Co.  Ct.) 222 

Matter  of  Chawgo  (Sup.  Ct.) 866 

Matter  of   Chittenden   v.    Grant 

(Sup.  Ct.) 488 

Matter  of  De  Forest  (Sup.  Ct.)  ...  844 

Matter  of  Dimock  (Co.  Ct.) 852 

Matter  of  Dusenberry  (Surr.) 217 

Matter  of  Edwards  (Sup.  Ct.) ....  281 

Matter  of  Fuller  (Sup.  Ct.) 823 

Matter  of  Gaffney  (Sup.  Ct.).  ...  153 

Matter  of  Garvey  (Sup.  Ct.) 1 

Matter  of  Gilroy  (Sup.  Ct.) 20« 

Matter  of  (Joodman  (Ct.  Ap.) 617 

Matter  of  Grant  (Sup.  Ct.) 822 

Matter  of  Gregg  (Surr.  Ct.) 557 

Matter  of  Guanno  (Sup.  Ct.) 865 

Matter  of  Hall  (Sup.  Ct.) 201 

Matter  of  Hardenburg  (Sup.  Ct.).  775 

Matter  of  Howard  (Surr.  Ct.) 652 

Matter  of  Hunt  (Sup.  Ct.) 812 

Matter  of  James  (Ct.  Ap.) 246 

Matter  of  Lapham  (v-^up.  Ct.) 870 

Matter  of  Litzenberger  (Sup.  Ct.).  780 
Matter  of  Mayer  (Sup.  Ct). .  824,  325 

Matter  of  Miner  (Ct.  Ap.) 265 

Matter  of  Moss  (Sup.  Ct.) 871 

Matter  of  Murphy  (Sup.  Ct.) 826 

Matter  of  Cakes  (Sup.  Ct.) 149 

Matter  of  Olmstead  (Sup.  Ct.) 578 

Matter  of  Owens  (N.  Y.  C.  P.). . .  872 

Matter  of  Patterson  (Ct.  Ap.) 689 

Matter  of  Post  (Sup.  Ct.) 699 


Digitized  by 


Google 


VIU 

PAQB 

Matter  of  Proctor  (Sup.  Ct.)  ....  82^ 
Matter  of  Prospect  A  v.  (Sup,  Ct.)  49" 
Matter  of  Seagrist  (Surr.  Ct.)  ...  549 

Matter  of  Seaman  (Sup.  Ct.) 875 

Matter  of  Skillujan  (Surr.  Ct.)....  140 

Matter  of  Smith  (Ut.  Ap.) 241 

Matter  of  Southern  Boulevard  R. 

Co.  (Sup.  Ct.) 875 

Matter  of  South  St.  Paul  St.  (Sup. 

Ct.) 766 

Matter  of  Spears  (Surr'.  Ct.) 215 

Matter  of  Spooner  (Sup.  Ot.).  ...  762 

Matter  of  Spratt  (Surr.  Ct.) 546 

Matter  of  Thompson  (Sup.  Ct.). . .  226 

Matter  of  Travis  (Sup.  Ct.) 205 

Ma.tter  of  (Juigley  (Sup.  Ct.) 224 

Matter  of  Way  (Sup.  Ct.) 876 

Matter  of  Weed  (Surr.) 187 

Mattbiessen  v.  Bartlett  (Sup.  Ct.).  466 
Mayer  V.  Prankfeld  (Sup.  Ct.)...  491 
Mayer,  Matter  of  (Sup.  Ct.).  8^4,  825 
Mayor  V.  UnionR.Co.(N.Y.O.P.)  871 
Mayor  v.  N.Y.  Refrig.  C.  Co.  (Ct. 

Ap.) 590 

Maxwell  v.  (Jerard  (Sup.  Ct.). ...  823 
McCann  v.  Mathison  (B.  C.  C). . .  855 
McClanathan  v.  Friedel  (Sup.  Ct.)  870 
McCullough  V.  Pence  (Sup.  Ct.).  470 
McDermolt  v.  Nassau  E.  R.  R. 

Ck).  iSup.  Ct.) 202 

McKean  v.  Adams  (N.  Y.  C.  P.).  870 
McNaraara  v.  Brooklyn  City  R. 

R.  Co.  (B.  C.  C.) 861 

McNamara  v.  Nolan  (N.Y.C.  C).  847' 
McPeak  v.  N.  Y.  C.  «&  H.  R.  R. 

R.  Co.  (Sup.  Ct.) ...;..     29 

McQueen  v.  New  (Sup.  Ct.) 870 

Mead    v.   N.   Y.   E.   R.   R.   Co. 

(Supr.  Ct.) 871 

Mercantile  Trust  Co.  v.  Atlantic 

T.  Co.  (Sup.Ct.) 808 

Merritt  v.  Fowler  (Sup.  Ct.) 871 

Meyer  v.  Mallou  (Sup.  Ct.) 206 

Miller  v.  Man.  R.  Co.  (Sup.  Ct.)..  871 
Miller  v.  N.  Y.  C.  &  H.  R.  R.  R. 

Co.  (Sup.  Ct.) 871 

Miner.  Matter  of  (Ct.  Ap.) 265 

M  Jacoby  &  Co.  v.  Payson  (Sup. 

Ct.) 436 

Morse  v.  Locke  (Sup.  Ct.) 871 

Mosher  v.  Providence  W.  Ins  Co: 

(N.  Y.C.P.) 679 

Moss  V.  Cohen  (N.  Y.  C.  P.) 332 

Moss,  Matter  of  (Sup.  Ct.) 871 

Moynehan  v.  D.    &  H.    C.    Co." 

(Sup.  Ct.) 871 

Mulrein  v.  Miller  (Sup.  Ct.) 871 

Murphy,  Matter  of  (Sup.  Ct ) 826 

Murrav  v.  Ketchum  (Sup.  Ct.). . .  871 
Mutual  L.  Ins.  Co.  v.  O'Donnell 

(Ct.  Ap.) 627 

Myers  v.  Commercial  T.  M.  Ac. 

Assn.  (Sup.  Ct.) 471 

Myers  v.  Dean  (N.  Y.  C.  P.) 871 

Myers  v.  Phillips  (Sup.  Ct.) 871 


Table  of  Cases  Reported. 


N*. 


PAOK 


Nash  V.  Hall  (Sup.  CtO 

National  Cash  Reg.  do.  v.  Cole- 
man (Sup.  Ct) 214 

Nesbit  V.  Albert  (Sup.  Ct.) ,  807 

Neuchatel  A.  Co.  v.  Mayor  (N.Y. 

C.  P.) 721 

Nevins  v.  Fidelity  &  C.  Co,  (N.Y. 

C.  P.).. 674 

Newins  v.  Rose  (Sup.  Ct.) 871 

Newkirk  v.  Hooker  (N.  Y.  C  C.)  87!^ 
Nolan  V.  Rockway  Park  Imp.  Co. 

(Sup.Ct.) 4ie 

N.  Y.  Board  of  F.  Underwriters 

V.  Met.  Lloyds  of  N.  Y.  (Sup. 

Ct.) 87^ 

N.  Y.  &  Brooklyn  Ferry  Co.  ▼. 

Mayor  (Ct.  Ap.) 23S 

N.  Y.  Insulated  Wire  Co.  v.  West- 

inghouse£.  &  M.  Co.  (Sup.Ct.)  581 

O. 

Oakes.  Matter  of  (Sup.  Ct.) 14» 

O'Brien  v.  Grant  (Ct.  Ap.) 28^ 

O'Brien  v.  Prudential  Ins.  Co.  (N. 

Y.C.P.) 724 

O'Connor  v.  Ctermania  L.  Ins.  Co. 

(Sup.  Ct.) 561 

Oliphant  v.  Burns  (Ct.  Ap.) 594 

Olmstead.  Matter  of  (Sup.  Ct.)...  578 

Orvis  V.  Curtis  (N.  Y.  C.  P.) 872 

Ostrom  V.  Squires  (Sup.  Ct.).  ...  87^ 


Pacific  M.  S.  S.  Co.  v.  Panama  R. 

R.Co.  (Sup.  Ct.) 87^ 

Packard  v.  Stephani  (Sup.  Ct.). . .  50^ 
Palmer  v.  Chicago  Evening  Post 

<^.  (Sup.  Ct.)  476 

Palmer  v.  City  of  Brooklyn  (B.  C. 

C.) 1^ 

Palmer  v.  Robinson  (B.  Supr.). . .  84ft 
Parsons  v.  N.  Y.  C.  &  H.  R.aR. 

Cq.  (Sup.  Ct.) 166; 

Patterson,  Matter  of  (Ct.  Ap.) 63ft 

Peetsch  v.  Quinn  (N.Y.C.  P.)....  68ft 
People  V.  Fischer  (N.Y.  C.P.). ...  872^ 
People  V.   Flour  City  L.   Ass'n. 

(Sup.  Ct.)  69ft 

People  V.  Frabincino  (N.  Y.  C.  P.)  87^ 

People  V.  Hall  (Sup.  Ct.) 872^^ 

People  V.  Moore  (N. Y.C.P.) 87^ 

People  V.  St.  Nicholas  Bank  (Sup. 

Ct.) 43a 

People  V.  Stephenson  (Sup.  Ct.). .  566 

People  V.  Wiraan  (Sup.  Ct.) 442 

People  ex  rel.  Bleeeker  St.  «&  F.F. 

R.  R.  Co.  V.  Barker  (Sup.  Ct.)..  474 
People  ex  rel.  Central  S.  Co.  v. 

Barker  (Sup.  Ct.) 864 

People  ex  rel.   Clason  v.  Nassau 

Ferry  Co.  (Sup.  Ct.) 801 

People  ex  rel.  Cochrane  v.  Wells 

(Sup.  Ct.)....  422 

People  ex  rel.  Cross  v.  Martin  (Sup. 

Ct.) 362^ 


Digitized  by 


Google 


Table  or  Casks  Reported. 


IX 


PAGE 

PM>ple  ex  rel.  Douglas  y.Yan  No8 

trand  (Sup.  Ct.). 872 

P^ple  ex  rel.    Dwight  y.   Piatt 

(Sup.   Ct.) 872 

People  ex  rel.  Ewell  v.  Roberts 

(Sup.  Ct.) 74 

People  ex  rel.  Hecker-Jones-Jewell 

11  Co.  V.  Barker  (Sup.  Ct.)  ...  849 
People  ex  rel.  Kelly  v.  Scott  (Sup. 

Ct.) 744 

People  ex  rel.  Leroy  v.  Foley  (Sup. 

'Ct.) 878 

People  ex  rel.  Man.  R.  Co.  v.  Bar- 
ker (Ct.  Ap.). ...  658 

People  ex  rel.  Man.  R.  Co.  v.  Bar- 
ker (Sup.  Ct.)  878 

P^ple  ex  rel.  Mills  v.  Pentalow 

(Sup.Ct.) ,  878 

People  ex  rel.  Morris  v.  Martin 

(Sup.Ct.) 419 

People  ex  rel.  Pike  v.  Barker  (Sup. 

Ct.) 873 

People  ex  rel.  Read  v.  Board  of 

Town  Auditors  (Sup.  Ct.) 52 

People  ex  rel.  Root  v.  Board  of 

Bupervisors  (Ct.  Ap.) 268 

People  ex  rel.  Sarvent  v.  Stephens 

(Sup.  Ct.) 878 

.  People  ex  rel.   Smith  v.  Martin 

(Sup.  Ct.) 874 

Perry  r.  Hughes  (Sup.  Ct.) 878 

Perech  V.  Allison  (Sup.  Ct.)  .   ...  208 

Phillips  V.  Lewis  (Sup.  Ct.) 818 

Pil8  V.  Man.  R.  Co.  (Sup.  Ct.). ...  878 
Plalh  V.  Man.  R.  Co.  (Sup.  Ct.). .  878 
Pollock  V.  Penn  Iron  Works  CJo. 

(N.  Y.  C.  C.) - 874 

Post,  Matter  of  (Sup.  Ct.) 699 

Powers  v.Knapp  (Sup.  Ct.) 188 

P.  P.  &  C.  I.  K.  R.  Co.  V.  Atlantic 

Av.  R.  R.  Co.  (Sup.  Ct) 311 

P.  P.  &  C.   I.  R.  Co.  V.  B..  B.  & 
W.  E.  R.  R.  Co.  (Sup.  Ct.). ...  808 

Price  V.  Ga  Nun  (Supr.  Ct.) 184 

Proctor,  Matter  of  (Sup.  Ct.).  ...  824 
Prospect  Av.,  Matter  of  (Sup.  Ct.)  497 
Pryor  V.  Chadwick  (Sup.  Ct.). ...  874 
Purdy  V.  Marion   &  V.   R.   Co. 

"^(Sup.Ct.) 874 


Quigley,  Matter  of  (Sup.  Ct.) 224 

R. 

Reilly  V.  Lee  (Sup.  Ct.)     460 

ReUly  V.  Merritt  (N.  Y.  C.  P.). . .  715 

gegan  v.  Borst  (N.  Y.  C.  P.)  ...  198 
Reynolds  v.  Empire  Lumber  Co. 

^(8up.  Ct.)     712 

Richards  v.  Littell  (N. Y.C.  C). . .  845 

Richards  v.  Hayes  (N.Y.  C.P  ).. . .  529 

Richardsons  v.  Harms  (N.Y.C.P.)  191 
Rickerson  ▼.  German- Am.  Ins. Co. 

J8up.  Ct.) 430 

«ddeU  ▼  Riddell  (Sup.  Ct.) 702 

Vol.  LXVI— b 


PAOB 

Ringle  v.  Wallis  I.  Works  (Sup. 

Ct.) 494 

Ritchie  V.  Seaboard  Nat.  Bank  (N. 

Y.C.P ...,.x 357 

Roarty  v.  McDermott  (Ct.  Ap.). .  654 
Roarty  v.  McDermott  )8up.  Ct.). .  827 
Roberts  v.  N.  Y.  A  N.  E.  R  R. 

Co.  (Sup.  Ct.) 874 

Rbbertson  v.  Hay  (N.  Y.  C.  P.). .  580 
Rogers  v.  K  Y.  &  T.  Land  (Jo. 

(Sup.  Ct.) 874 

Roman  Catholic  Ch.  y.  Niles  (Sup. 

Ct.) 759 

Romaine  v.  Brewsters  (N.H.C.C.)  874 

Ropes  V.  Arnold  (Sup.  Ct.) 306 

Ross  V.  Bronner  (Sup.  CU 874 

Rourke  v.  Regnault  (N.  Y.C.C.). .  177 
Rouse  V.  Printers'  Exchange  CJo. 

(N.Y.C.P.) 698 

Ruddiman  v.  Barrett  (Sup.  Ct.). .  874 
Ru.ssell  V.   N.  J.  Steamboat  Co. 

(Sup.  Ct,) 221 

Russ  V.  Stratton  (Supr.  Ct.) 96 

Ruttherford  v.  Krause  (Snp.  Ct.).  874 
Rutherford  v.  Soop  (Sup.  Ct.). ...  22 
Ryan  v.  Mayor  (Sup.  Ct.). 868 

8. 
Saflford  v.  Safford  (Sup.  Ct.). . . . .  874 

Sage  V.  Burton  (Sup.  (Jt.) 576 

Salisbury  v.  Binghamton  Pub,  Co. 

(Sup.  Ct.) 85 

Salisbury  v.  Strong  (Sup.  Ct.) 39 

Sawyer  V.  Cubby  (Ct.  Ap.)..  ..  582 
Saxton  V.  Man.  R.  Co.  (Sup.Ct.).  875 
Scherer  v.  Holley  Mfg.  Co.  (Sup. 

Ct.) 883 

Schildwachter  v.  Mayor  (N.  Y.  C. 

P.) 672 

Schoonover  v.  Del.  &  Hud.  C.  Co. 

(Sup.  Ct.) 875 

Schout  V.  Conkey  Av.  8.,  A.  &  L. 

Assn.  (Sup.  Ce.) 76 

Schram  v.  Werner  (Sup.  Ct.)..   .  479 

Schutz  V.  Morettc  (Ct.  Ap.) 271 

Scriver  V.  Fairbrother  (Sup.  Ct.).  875 

Scudder  v.  Mayor  (Ct.  A  p.) 609 

Seagrist,  Matter  of  (Suir.  Ct.) 549 

Seaman,  Matter  of  (Sup.  Ct.) 875 

Seebeck  v.  Johnson  (Sup.  Ct.) 875 

Sergent  v.  L.  &  G.  lus.  Co.  (Sup. 

Ct.) 162 

Shaver  v.  Eldred  (Sup.  Ct.) 783 

Sheeban  v.  Golden  (Sup.  Ct.). ...  711 

Sheldon  v.  Mott  (Sup.  Ct.) 50 

Sheridan  v.  Mayor  (N.Y.C.P.). . .  728 
Sherwood  v.  Crane  (N.Y.C.P.).. .  517 
Sickles  V.  Herold  (N.Y.  C.P.)  ...  337 
Simmons  v.  Peters  (Sup.  Ct.). ...     Q4 

Sink  V.  Long  (Sup.  Ct.) 875 

Skillman  Matter  of  (Surr.  Ct.). . .  140 
Skinner  v.  Eng.  Co.  v.  O.  S.  I.  D. 

Estab.  (N.Y.C.P.) 676 

Snmllwo  »d  v.  Schwietering  (Supr. 

Ct.) 875 


Digitized  by 


Google 


Table  op  Casks  Reported. 


PAGE 

fimith  V.  Cenlnkl  Vt  R.  Co.  (Sup. 

Ct.) J 875 

fimith  y.  Champlin  (Sup.  Ct.). ...  875 

Smith  V.  Cross  (Sup.  Ct.) 61 

Smith  V.  Ingersoll-Sergeant  R.  D. 

Co.  (N.Y.C.P.) 727 

fimith,  Matter  of  (Ct.  Ap.) 341 

Smith  V.  Parsons  (Ct.  Ap.) 363 

Societe  Anonyme,  etc.  v.  David-    ' 

son  Sons  Marble  Co.  (Supr.  Ct.)  875 
fionenberg  v.  Levy  (N.Y.C.P.). . .  667 
Solomon  v.  Contmental  Ins.  Co. 

(Supr.Ct.) 105 

fioitau  V.  Gk)odyear  Vulcanite  Co. 

(N.Y.C.P.) 784 

Soper.v.  flalsey  (Sup.  Ct.) 707 

fiouthern  B  mlevard  R.  Co.,  Mat- 
ter of  (Sup.  Ct.X   ....   875 

South  St.  Paul  St.,  Matter  of  (Sup. 

Ql) , 7^ 

Spears.  Matter  of  (Surr.  Ct.) 215 

Spooner.  Matter  of  (Sup.  Ct.). ...  762 

fipralt,  Matter  of  (Suit.  Ct.) 546 

Standard  Fertilizer  Co.  v.  Cheney 
(Sup.  Ct.) 875 


State  Bank  v.  Smith  (Sup.  Ct.). 
Stern  v.  Kareski  (N. Y.Cf.P.). . . 


483 
665 


Stewart  v.  Stern  (N.Y.C.P.) 

Stowers  v.  Gilbert  (Sup.  Ct.) 703 

Strube  v.  Leutzbach  (B.  C.  C). . .  856 
Struthers  v.  Smith  (Sup.  Ct.)  .  299 
Styne  v.  N.  Y.,  L.  E.  &  W.  R.R. 

,      Co.  (Sup.  Ct) 875 

Swan  V.  L.  I.  R.  R.  Co.  (Sup.  Ct.)  864 

T. 

Talcott  V.  Nat'l  Credit  Co.  (Sup. 

Ct.) 876 

Talmadge  v.  Seaman  (Sup.  Ct.). .  802 

Thiele  v.  Pierson  (Sup.  Ct.) 876 

Tiernay  v.  Syracuse,  B.  &  N.  Y. 

R.  R.  Co.  (Sup.  Ct.) 85 

Thompson.  Matter  of  (Sup.  Ct.). .  226 
Thorn  v.  Whitbeck  (Co.  Ct.) ....  543 
Town  of  Andes  V.  Gleason  (Sup. 

Ct.) 876 

Travis,  Matter  of  (Sup.  Ct.) 205 

Tucker  V.  Penn.R.Co.  (N.Y.C.P.)  694 

U. 
XJllman  v.  Jacobs  (Sup.  Ct.). .     . .  804 
Union  Ins.  Co.  v.  Central  T.  Co. 
(Sup.  Ct.)..., 800 


PAOB 

Union  Ins.  Co.  v.  Central  Trust   - 
Co.  (Sup.  Ct.) 876 

V. 
Valentine  v.  Healey  (Sup.  Ct.). . .  802 
Van  Camp  Packing  Co.  v.  Mc- 

Gulre  (Sup,  Ct.) 888 

Van  Sickle  v.  Atlantic  A.  R  R. 

Co    (B.  C.  C.) 857 

Van  Voorhis  v.  Webster  (Sup.Ct.)  793 
Van  Wie  v.  Emmons  (Sup.  Ct.). .  876 

W. 

Wade  V.  Goldsmith  (Sup.  Ct.)....  876 
Walbourn  v  Kingston  (Sup.  Ct.).  814 
Wallace  v.  Kaempf  (N.  Y.  C.  P.).  876 

Walrath  v.  Abbott  (Sup.  Ct.) 164 

Walther  v.  Am.  Dist.    Tel.   Co. 

(Sul)r.  Ct.) 21 

Washburn  v.  Detteaeer  (Sup.  Ct.)  876 

Wasmuth  v.  Butler  (Sup.  Ct.) 710 

Way,  Matter  of  (Sup.  Ct.) 876 

Weaver  v.  Brydges  (Sup.  Ct) 742 

Weber  v.  Huesstel  (Sup.  Ct.) 564 

Weed,  Matter  of  (Surr.) 137 

Weeks  v.  Binns  (Sup.  Ct.)    26 

Weidner  v.  Weidner  (Sup.  Ct.). . .  211 
WenstromE.  Co.  v.  Bloomer  (Sup. 

Ct.) 298 

White  v.  Prankel  (Sup.  Ct.) .  502,  876 
Whitman  v.  Johnson  (N.  Y.  C.  P.)  717 
Wiegmann  v.  Morimuna  (N.  Y.  C. 

P.) 537 

Wilcox  V.  Gilchrist  (Sup.  Ct.). ...  117 
Wildey  v.  Robinson  (Sup.  Ct ). . . .  428 
Williamson  v.  Banning  (Sup.  Ct.).  819 
Wilderming     v.      Jarmulowsky 

(Sup.  Cy 467 

Wolfe  V.  Horn  (N.  Y.  C.  P.) 860 

Wolff  V.  Hyass  (Supr.  Ct.)  .;....  181 
Woodbridge  v.  Wise  (Sup.  Ct.). . .  876 

Wood  V.  Harper  (Sup.  Ct.) 160 

Wyckoff  V.  Frommer(N.  Y.  C.P.)  511 
Wvckoff  V.  La  Grange  (N.  Y.  C. 

t.) 539 

Wyman  v.  Woodbury  (Sup.  Ct.) .  845 


Young  V.  Jordan  (Sup.  Ct 876 

Z. 

Zimmerman  v.  Bloch  (N.  Y.  C.  P.)  858 
Zom  V.  McParland  (Supr.  Ct.)  ...    99 


Digitized  by 


Google 


TABLE  OF  OASES 


OITBD  IN  THE  OPINIONS  IN  THIS   YOLUMB. 


A.  PAGE 

Aaron  v.  Lee,  11  W.  Dig.  528. .. .  179 
Abel  ▼.  D.  is  H. C.  Co.,  128  N.  Y. 

602;  40  St.  Rep.  626 67 

Abram  French  Co.  ▼.  Marx,  68  St. 

Rep.  407 MO,  511 

Acer  V.  Hotchktes.  97  N.  Y.  408..  115 
Acer  V.  Hotchkiss.  97  N.  Y.  408. .  679 
Acer  V.  Weetcott,  46  N.  Y.  884. .  44 
45,  468,  758 
Adams  v.  Bnsh,  1  Abb.  Dec.  7;  2 

Abb.  N.  8.  104 827 

Adams  r.  Flanagan.  86  Yt.  400. . .  482 
Adams  v.  Hackett,  27  N.  H.  289 .  126 
Adams  v.  Mills,  60  N.  Y.  538  . . . .  78 
Adams  v.  Orlin,  78  Hun,  809;  60 

St.  Rep.  696 25,  821 

Adler  v.  Fraternal  Circle,  19  Supp. 

885    154 

Agri.  Ins.  Co.  V.  Barnard,  96  N. 

Y.525 117 

Aldridge  v.  Aldridge,  120  N.  Y. 

614;  81  St.  Rep.  948. 717 

Alexander  v.  Donohue,  143  N.  Y.  . 

614;  62  St.  Rep.  158 889 

AUoway  v.  City  of  Nashville,  88 

Tenn.512 211 

Althause  v.  Warren,  2  E.  D.  Smith, 

657 741 

American  B.  N.  Ca  v.  N.  Y.  E. 

R.  R.  Co.,  129  N.  Y.  253;  41  St. 

Rep.  581 137,  799 

Am.  Sugar  R.  Co.  v.  Fancher,  145 

N.  Y.  552;  65  St.  Rep.  506 588 

Andrews  v.  Newton,  8  W.   Dig. 

567 541 

Anthony  v.  Wood.  96  N.  Y.  180. .  460 
Appleby  v.  Astor  F.  Ins.  Co.,  54 

N.  Y25:i 590 

Arms  V.  Middleton,  23  Barb.  571.  832 
Amot  V.  McClure,  4  Denio,  41. . .  208 
Amour  V.  Steinbrenner,  1  Paige, 

82 673 

Ashby  V.  Ashby.  7  B.  &  C.  444  . ,  273 
Ash  V.  Purnell,  82  St.  Rep.  806  . .  513 
Atkins  ▼.  Railroad  Co.,  57  Hun, 

102;  82  St.  Rep.  214 536 

AUantic  &  P.  Tel.  Co.  v.   Bait.  & 

Ohio  R.  Co.,  46  Supr.  877.  682 
Attorney-Qeneral    v.   CoDtinental 

t».  Ins.  Co.,  71  N.  Y.  821  . .  . .  721 
Austin  V.  Oakes,  117  N.  Y.  577;  28 

St  Rep.  884 152 

Averill  V.  Patterson,  10  N.  Y.  500.    87 


PAGE 

Averill  y.  Wmiams,  4  Denio,  295.  180 

B.  ^»^ 

Babcock  v.  Fitchburg  R.  R.  Co., 

140  N.  Y.  808;  65  St  Rep.  640. .  168 
Baber  v.  Railroad  Co.,  9  Misc.  20; 

59  6t.  Rep.  676 527 

Baine  v.  Thomas,  2  Caines  Rep. 

95 629 

Baird  v.  Mayor,  98  N.  Y.  567. ...  862 
Baker  v.  Blfes,  89  N.  Y.  70. .  468.  753 
Baldwin  ▼.  Farnsworth,   10  Me. 

414 788 

Bank  v.  Broderick,  10  Wend.  804.  720 

Bank  v.  Dash,  60  How.  124 314 

Bank  v.  Goldman.  75  N.  Y.  127..  331 
Bank  v.  Kaufman.  98  N.  Y.  277..  144 
Bank  v.  Lynch.  76  N.  Y.  514  . . .    34 

Bank  v.  Myles,  73  N,  Y.  387 146 

Bank  of  Rochester  v.  Jones,  4  N. 

Y.497   115 

Bank  v.  Thomson,  55  N.  Y.  7. . . .  191 
Bank  v.  Todd,  52  N.  Y.  489.  538,  584 

Baker  v.  Bliss.'  39  N.  Y.  70 758 

Barker  ▼.  Bucklin.  2  Denio,  45. ..  771 
Barber  v.  Gray,  3  Misc.  146;  51  St. 

Rep.   493;  4  Misc.  193;  58  St. 

Rep.  486 691 

Barkley  v.  Railroad  Co.,  71  N.  Y. 

205 789 

Barlow  v.  Scott.  24  N.  Y.  40 518 

Barnes  v.  Mott,  64  N.  Y.  397  . . . .  888 
Barnes  v.   Ryan,  66  Hun,  170;  49 

St.  Rap.  152 419 

Bartlett  v.  City  of  New  York,  5 

Sandf.44 354 

Bates  V.  Schraeder.  18  Johns.  260.  219 
Batterman  v.  Pierce.  8  Hill.  172. .  28 
Baumann  v,  Jefferson,  4  Misc.  147; 

53  St.  Rep.  116 667 

Beach  v.  Cooke,  28  N.  Y.  508  ...  105 
Beaver  v.  Beaver,  117  N.  Y.  421; 

27  St.  Rep.  405 550 

Becker  Case,  131  N.  Y.  510;  47 

St.  Rep.  726 448 

Beckwith  v.  Oatman,  43Hun,  265; 

5St.  Rep.  445 184 

Bedlow  V,  Bry  Dock  Co..  112.  N. 

Y.  265;  20  St.  Rep.  707 799 

Beisegel  v.  R.  R.  Co.,  14  Abb.  N. 

S.  29 82 

Belden  v.  State,  108  N.Y.  1;  3  St. 

Rep.  8  129 


Digitized  by 


Google 


Xll 


Table  of  Cases  Cited. 


PAGE 

Bellenger   v.  Craigue,  81  Barb. 

584 184 

Bell  y.  Lycoming  F.  Itis.  Co.,  19 

Hun,288 168 

Bell  V.  Merrifleld,  109  N.  Y.  202; 

'  14  St.  Rep.  796 181 

Bell  V.  Merrifleld,  109  N.  Y.  210;         I 

14  St.  Rep.  796 690 

Belton  V.  Hatch,  109  N.Y.  598;  16 

St.  Rep.  854 286 

Beman  v.  Todd,  124  N.Y.  114;  85 

St.  Rep.  214 96 

Bendemagle  y.  Cocks,  19  Wend. 

151   690 

Bendict  v.  Oilman,  4  Paige,  58. . .  61 
Benedict  v.  Lynch  1  Johns.  Ch. 

870 102 

.  Benedict  v.  BjBnedict,  85  N.    Y. 

625... 45 

Benedict  v.  Johnson,  2  Lans.  94. .  516 
Bennett  v.  Buchan,  76  N.  Y.  886.  468 
Bennett  v.  Buchan,  76  N.  Y.  886.  758 
Bentley  v.  Assn.,  23  St.  Rep.  470.  523 
Benzing  v.  Steinway,  101  N.  Y. 

547 67 

Best  V.  Shiel,  79  N.  Y.  15 340 

Beveridge  v.  R.  R.  Co.,  112  N.Y. 

1;  20  St.  Rep.  962 309,  575 

Beverly  v.  Burke.  9  Ga.  440 800 

Biershenk  v.  Stokes,  7  Misc.  692; 

57  St.  Rep.  704 861 

Birckhead  v.  Brown,  5  Hill,  634..  146 
Blann  v.  Bell,  2  DeG.,  M.  &  G. 

775... 255 

Bleecker  v.  Johnston,  59  N.  Y. 

309 22 

Bloodgood  V.  Bruen,  8  N.  Y.  862.  274 
Bloomer  V.  Merrill,  1  Daly,  485  .  859 
Bloomingdale  v.   Adler,  7  Misc. 

182;  57  St.  Rep.  524 859 

Blossom  V.  Lycoming  F.  Ins.  Co.,         ' 

64  N.Y.  162 168 

Blumburg  v.  Briggs,  10  St.  Rep. 

242    516 

Bock  V.  Healy,  8  Daly,  156 738 

Bogart  V.  Dart,  25  Hun,  395  ....  794 
Bohlen  v.  Met.  E.  R.  Co..  121  N. 

Y.  546;  31  St.  Rep.  888 633 

Bohm  Case,  42  St.  Rep.  247 458 

Bohnert  v.  Bohnert,  91  Cal.  428. .  835 
Bolt  n  V.  Schriener.  135  N.  Y.  65; 

47  St.  Rep.  870 641 

Boom  Co.  V.  Patterson,  98  N.  Y. 

403 210 

Booth  V.  Baptist  Church,  126  N. 

Y.  215;  37  St.  Rep.  79 586 

Booth  V.  R.  R.  Co..  73  N.  Y.  38. .  362 
Borcel  v.  Lawton,  90  N.  Y.  293. .  512 
Boucbaud  v.  Dias,  3  Denio,  238. .  316 
Bowen  v.  Smith,  49  St.  Rep.  647.  533 
Bowe  V.  WilkiDs,  105  N.  Y.  331; 

7  St.  Rep.  539 538 

Boyd  V.  Boyd,  9  Misc.  161;  59  St. 

Rep.   727 541 

Boyntou  v.  Andrews,  68  N.Y.  93.  135 


PAGE 

Bradley  v.  Boseley,  1  Barb.  Ch. 

125 45 

Bradner  v.  Howard^  14  Hun.  420.  545 
Brady  v.  Ins.  Co.,  9  Misc.  6;  59 

St.  Rep.  659 725 

Brayton  v.  R.  R.  Co.,  72  Hun,  602 

54  St.  Rep.  763 478 

Breed  v.  Padgett,  14  W.  Dig.  574.  197 
Brehm  v.  Mayor,  104  N.  Y.  186;  5 

St.  Rep.  661 557 

Brewer  v.  Ford,  54  Hun,  116;  26 

St.  Rep.  888 215 

Brinckerhoff  v.  Bostwick,  99  N. 

Y.  194.   ...   87 

Briggs  V.  Easterly,  62  Barb.  51 . . .  78 
Briggs  V.  Hilton,  99  N.  Y.  517. . .  29 
Briggs  V.  Wheeler.  16  Hun,  688. .  688 
Brin  V.  Tuttle,  81  N.  Y.  457  ...  700 
Brinokeroff  v.  Bostwick,  88  N.  Y. 

52 57^ 

Brooks  V.  Steen,  6  Hun,  516 2a 

Bronson  v.  Dimock,  4  Hun,  614. .  78 
Broom  v.   Wellington,   1   Sandf. 

663    62^ 

Brown  v.  Leavitt,  81  N.  Y.  113 

465,  676 
Brown  v.  R.  R.  Co.,  18  N.  Y.  495  471 
Brown  v.  Smith,  13   Hun,   411  ; 

aff'd,  80  N.  Y.  650 185 

Brown  v.  Sullivan,  1  Misc.  161 ; 

48S.  R.  685 86!^ 

Bruen  v.  Gillet,  115  N.  Y.  10;  23 

S.  R  780 78^ 

Brush  V.  Barrett,  82  N.  Y.  400. . .  720 
Briish  V.  R.  R.  Co.,  13  Supp.  908  72T 

Brush  V.  Ware,  15  Pet.  93 44 

Bryan  v.  Butts,  27  Barb.  508 208 

Buck  V.  Colbath,  3  Wall,  885. . .  296 
Bucki  V.  Bucki,  70  Hun,  598 ;  54 

S.  R.  287 438 

Buckley  v.  Mfg.  Co.  113  N.   Y. 

540  ;  23  S.  R.  618 855 

Bucklyn  v.  Chapin,  1  Lans.  443. .  24 
Buffalo  L.  O.  Co.  v.  Everett,  30 

Hun,  586 575 

Bui  lis  V.  Montgomery,  50  N.  Y. 

,      852 297 

'  Bumstead  v.   Dividend  Mu.  Ins. 

Co.,  12N.  Y.  81 108 

I  Bushaw  v.  Accident  Co.,  28  S.  R. 

524 522,  523: 

Burch  V.  Cavanaugh,  12  Abb.  N. 

S.  414 542 

Burchell  v.  Green,  6  Misc.  236  ;  , 
I      aff'd,  80  Hun,  602  ;  61  S.  R.  869  214 
Burgevin  v.  R.  R.  Co.,  69  Hun, 

479;  52  S.  R.  617 828 

Burke  v.  N.  Y.  C.  &  H.  R.  R.  R. 
i   Co..  73  Hun,  32 ;  57  S.  R.  7. . .  34 
1  Burke  v.  Syracuse,  B.  &  N.  Y.  R. 
I   R.  Co.,  69  Hun,  21  ;  52  S.  R. 

813 90 

Burke  v.  Witherbee,  98  N.  Y.  562  835 

'  Burkitt  V.  Harper,  79  N.  Y.  273. .  195 

Burkle  v.  Luce,  1  N.  Y.  239  ....  785 


Digitized  by 


Google 


Table  of  Cases  Cited. 


Xlll 


PAGE 

BuraeU  v.  R,  R.  Co.,  45 N.  Y,  184  828 

Burr  V.  Beers,  24  N.  Y.  179 48 

Bushby  v.  R.  R.  Co.,  107  N.  Y. 

874;  12  S.  R.  9 836 

Bush  V.  Roberts  111  N.  Y.  278;  19 

8.R.  122 754 

Bust  V.  Hauselt,  8  Abb.  N.  C.  148  629 
Butler  V.  Johnson,  111  N.  Y.  204; 

19S.  R.  85 274 

C. 

CahUl  V.  Russell.  140  N.  Y.  402  ; 

55  8.  R.  805 681 

Caldwell  v.  Texas,  137  U.  S.  692. .  626 
Campbell  v.  Jimenes,  28  Supp. 

888  ;  7M1SC.  77 ;  57  8.  R.  480  .  687 
Campbell  P.   P.    &.   M.    Co.   v. 

Walker,  114  N.  Y.  7;  84  S.  R 

224 127 

Camp  V,  GifiFord,  67  Barb.  484  .. .  45 
CanaJoUarie  Nat.  Bank  y.  Diefen- 

dorf,  128  N.  Y.  191 ;  88  8.  R. 

389   866 

Canavan  y.   Stuyvesant,  7  Misc. 

113;  57  8.  R.  518 687 

C^field  V.  R.  R.  Co.,  98  N.  Y. 

5.37 695 

Capdevielle  v.  Capdevlelle,  21  Law 

T.N.  8.660 864 

Carbon  Works  v.  8chad,  88  Hun, 

71 677.  694 

Carleton  v.  Darcy,  75  N.  Y.  875..  86 
Carnal  v.  People.  1  Park.  262. .. .  626 
Cameight  v.  Gray,  67  Hun.  518 ; 

88  S.  R.  98;  atfd,  127  N.  Y,  92; 

38  8.  R.56 145,  148 

Carpenter  v.  Allen,  45  8upr.  822. .  178 
Carpenter  y.  Blake,  75  N.  Y.  12. .  184 
Carpenter  y.   German  -  Am.   Ins. 

Co.,  135  N.  Y.  298;  47  8.  R.  862 

108,  109 
Carper  v.  Fitzgerald,  111  U.  8.  87  624 
Carrier  y.  United  Paper  Co.,  78 

Hun.  287  ;  57  8.  R.  748 48 

Carrington  y.  Holly,  1  Dick.  281.  87 
Carrolly.  Sweet,  128  N.  Y.  20;  87 

8.R.868 578 

Cary  v.  White.  52  N.  Y.  188 887 

Case  V.  Bridge  Co.,  184  N.  Y.  81 ; 

45  8.  R.  608 882 

Case  of  Paschal,  10  Wall.  491. .. .  583 
Caujolle  y.  Curtiss,  18  Wall.  465.  641 
Cawein  v.  Browinski,  6  Cusb,  457  720 
Cercle  Francais.  etc.  y.  Board,  19 

Abb.  N.C.  82 542 

Chadsey  v.  Guion,  97  N.  Y.  888. .  681 
Chaffee  y.  Chaffee,  14  Mich.  468 

345,  886 
Chamberlain  y.  Taylor,  105  N.  y! 

185 216 

Champuey  y.  Coope,  82  N.  Y.  543  198 
Chapeze  y.  Young,  87  Ky.  476. . .  482 
Chapin  y.  Dopson.  78  N.  Y.  75. . .  29 
Chapman  y.  Forbes,   123  N.   Y. 

532;  34  S.  R.  351 162 


PAGE 

Chapman  Morton,  11 M.  «&  W.  534  738 

Childs  V.  Wilson,  2  Jur.  415 270 

Chisholm  y.  State,  141  N.  Y.  246 ; 

56  8.  R.  811 34 

Christie  y.  Gage,  71  N.  Y.  192. ..  137 
Church  y.  Olendorf,  49  Hun.  439; 

19  8.  R.700 557 

Church  y.  Schooumaker^  115  N. 

Y.  570;  26  8.  R.  779 799 

City  Bank  y.  R.,  W.  &  O.  R.  R. 

Co.,44N.  Y.  186 116 

City  of  Cohoes  y.  D.  &  H.  C.  Co., 

134  N.  Y.  405;  47  8.  R.  612  ...  165 
Claflln  y.  Lenheim,  66  N:  Y.  801  -  729 
Claflin  y.  Robertson.  23  8.  R.  805  734 
Clark  y.  Bailey,  12  Blatchf.  156. .  852 
Clark  V.  Brockway,  42  N.  Y.  12  ; 

I  Abb:  Dec.  851 686 

Clark  y.  Moeher,  107  N.  Y.  118  ; 

II  8.  R.  758 674 

Clarkson  y.  Clarkson,  18  Barb.  646  255 
Clarkson  y.  Clarkson,  20  Mo.  Ap. 

94 835 

Clark  y.  Woodruff,  84  N.  Y.  518.  538 
Clemens  y.  Clemens.  87  N.  Y.  59.  127 
Clift  y.  Moses,  116  N.  Y.  144 ;  26 

8.  R.405 216 

Clinton  y.  Rowland,  24  Barb.  634  110 
Cocks  y.  Hayiland,  124  N.  Y.  426; 

36  8.  R.408 782 

Coffin  y.  Tillman,  8  N.  Y.  465. ..  817 

Cohn  y.  Husson,  66  How.  150  .. .  198 

Cole  y.  Coyington,  88  N.  C.  295. .  848 

Coleman  y.  Burr.  98  N.  Y.  17. . . .  771 

Cole  y.  Mann,  62  N.  Y.  1 214 

Coles  y.  Appleby,  87  N.  Y.  114. . 
j[Qg   1^ 

ColiiM  V.  Collins.*  2  M.&k.' 703*  255 
Collins  y.  Hydorn,  135  N.  J.  820; 

48  8t.  Rep.  370 129 

Collyer  y.  Collyer,  113  N.  Y.  442; 

22  St  Rep. 723.....  636 

Comer  y.  Cunningham,  77  N.  Y. 

397 214 

Commercial  Bank  y.  Pfeiffer.  108 

N.  Y.  250;  18  8t.  Rep.  506  . .  115 
Connelly  y.  Railroad  Co.. 60 Hun. 

495;  59  St.  Rep.  561 586 

Conner  y.  Reeyes.  108  N.  Y.  527; 

48t.  Rep.  216 615 

Constant  y.  Uniyersity,  111  N.  Y. 

604;  20  St.  Rep.  211 538 

Constant  y.  University  of  Roches- 
ter, 111  N.  Y.  604;  20  St.  Rep. 

211 751,  789 

Continental  Bank  y.  Strauss,  187 

N.  Y.  148;  50  St.  Rep.  208 795 

Contracting  Co.  y.  Del  (Jenoyese, 

88Supp.  10 510 

(Jooke  y.  Meeker.  86  N.  Y.  15. . . .  206 

Cooke  y.  Piatt.  98  N.  Y.  85 216 

Cook    y.   Transportation   Co.,    1 

Denio,  108 219 

Coombs  y.  Bateman,  10  Barb.  573.  761 
Copes  V.  Fultz,  1  8.  &  M.  623  ...   126 


Digitized  by 


Google 


XIV 

PAGB 

Coplay  I.  Co.  ▼.  Pope,  108  N.  Y. 

.    ^;  18  St.  Rep.  480 800 

Cordova  v.  Hood.  17  Wall.  1 45 

Corning  v.  Roosevelt,  88  N.  Y. 

154 888 

Corsan  v.  Oliver,  2  Abb.  N.  C. 

856 116 

Cosgrove  v.  Offden,  40  N.  Y.  256.  80 
Costello  V.  Rafiroad  Co.,  65  Barb. 

02 516 

Couch  V.  Millard,  41  Hon  216;  4 

St.  Rep.  167 61 

Coughlin  V.  Railroad  Co.,  71  N.Y. 

443 807 

Coulter  V.  Richmond,  50  N.  Y. 

481 160 

Coanney  v.  Baker,  60  N.  Y.  1. . .  526 
Coventry  v.  Barton,  17  Johns.*  142.  884 

Covin  V.  Hill,  4  Denio.  828 176 

Cowen  V.  Paddyck,  187  N.Y.  188; 

508t.  Rep.  886 106 

Coxv.  James,  45  N.Y.  561  ....  100 
Crandall  v.  Beach.  7  How.  271. . .  170 
Crane  v.   Baudouine,  55   N.   Y. 

266 Ill 

Crane  v.  Hardman,  4  E.  D.  Smith, 
449 033 

Qrane'  v.'  McDonaid,*  118  N/  Y*. 

648;  80St.  Rep.  08 205 

Crary  v.  Crary,  46  St.  Rep.  807. . .  73 
Crary  v.  Goodman,  22  N.  Y.  170.. 

187,  700 

Croft  V.  Wllliamg,  88  N.  Y.  884. .  782 
Cromwell  v.  Benjamin.  41  Barb. 

568 110 

Cromwell  v.  Lovelt.  1  Hall,  64. . .  720 
Cromwell  v.  MacLean,  128  N.  Y. 

475;  84  St.  Rep.  85 607 

Cross  V.  Kglin,  2  B.  &  A.  106....  860 
Cross  V.  Smith,  66  St.  Rep.  56. .  .  64 
Cross  V.  Trust  Co.,  75  Hon,  588; 

57St.  Rep.  656 826 

Crown  V.  Orr.  140  N.  Y.  460.  ...  855 
Crozier  v.  Read,  60  St.  Rep.  215. . 

72.    74 

Cullen  v.  Norton,   86   St.  Rep. 

850 68 

Cumber  v.  Wane,  1  Strange,  426.  418 
Cummins  ▼.  Bennett.  8  Paige,  70.     86 

Curtis  V.  Tyler.  0  Paige,  486 44 

Cuyler  v.  Coats,  10  How.  141....  678 


Daly  V.  Amberg,  86  St.  Rep.  718.  682 
Daly  V.  Wise,  182  N.  Y.  800;  44 

St.  Rep.  422  ... .    680 

Danzlger  v.  Boyd.  120  N.  Y.  628; 

80  St.  Rep.  880 187 

Darling  v.  Arthur,  22  Hun.  84..  770 
DarraA  v.  Bird.  8  Greg.  220...  8 
Davidson  v.  Cornell,    13-3   N.  Y. 

284;  48  St.  Rep.  887 67 

Davis  V.  Garr,  6  N.  Y.  124 555 

Davis  V.  Society,  75  N.  Y.  862. .  542 
Dawley  v.  Brown,  70  N.  Y.  800. .  187 


Table  of  Gases  Citbd. 


PAGB 

Day  V.  Town  of  New  Lots,  107 

N.  Y.  148;  11  St.  Rep.  861. .. .  6!^ 
Dean  v.  Gridlev.  10  Wend.  254. .  881 
Dean  v.  Van  Nostrand,    28  W. 

Dig.  07 50 

Dean  v.  Van  Roetrand.  4  N.  B.  184  885 
Dearing  v.  Pearson,  8  Misc.  270; 

50  St.  Rep.  201     587,  680,  72S 

De  Bonneval  v.  De  Bonneval,  1 

Curt.  Ecc.  856  854 

De  Camp  v.  Mclntire,  115  N.  Y. 

258,  26  St.  Rep.  266 58T 

Decker  v.  Gardner,  124  N.Y.  884; 

36  St.  Rep.  267 68(^ 

Delafield  v.  Shipman,  18  Abb.  N. 

C.800 80$ 

De  Lavalette  v.  Wendt,  11  Hun, 

482 61^ 

De  Meli  v.  De  Meli,  67  How.  20.  854 
Dennistoun  v.  McAllister,  4  B.  D. 

Smith.  720 86a 

Denn  v.  Morrell,  1  Hall,  882. .. .  82T 
Denny   v.    Blumenthal.  8  Misc. 

544;  50  St.  Rep.  268 827 

Deobold  V.  Oppermann,  111  N.Y. 

531;  20  St.  Rep.  81 884 

Depuy  V.  Wurtz,  53  N.  Y.  556. .  854 

Derham  v.  Lee.  87  N.  Y.  500 47 

Devlin  v.  Anderson,  88  Cal.  02. . .  T 
Devlin  V.  Brady.  86  N.  Y.  581. . .  18S 
Devlin  V.  Smith,  80  N.Y.  470.  B84,  885 

Dezell  V.  Odeli.  8  Hill,  215 787 

Dickinson  v.  Price.  45  St.  Rep. 

150   12» 

Dickson  v.  McCoy.  80  N.  Y.  400. 

711,    7^ 
Dillon  V.  Cockcrof  t,  00  N.  Y.  640. 

680.  80O 
Disborough  v.  Disborough.  61  N. 

J.Eq.806 885 

Dockstader  v.  Sammons,  4  Hill, 

546.......    785 

Doherty  v.  Lord.  8  Misa  227;  50 

St.  Rep.  445 68$ 

Donnelly  v.  City  of  Brooklyn.  121 

N.  Y.  0;  26  St.  Rep.  27 21 

Doolittle  V.   Doolittle,  78  Iowa, 

601 885.  886 

Dorman,  v.  R.  R.  Co..  117  N.  Y. 

655;  27  St.  Rep.  841 84$ 

Doty  V.  Brown,  4  N.  Y.  71.  .  . .  127 
Douglass  V.  Ireland.  78  N.  Y.  100  185 
Dovale  v.  Ackerman,  80  St.  Rep. 

517 514 

Dowdney  v.  McCullom,  50  N.  Y. 

867   04 

Dresser  v.  Dresser,  40  Barb.  800..  80$ 
Druckerv.  R.  R.  Co..  106  N.  Y. 

157;  8  St.  Rep.  500 727 

Dryer  v.  Brown,  80  St.  Rep.  48; 

28id.605 26 

Dubois  V.  Hull.  48  Barb.  26 45 

Duclos  V.  Benner.  62  Hun,  428;^ 

42  St.  Rep.  020;  186  N.  Y.  560; 

40  St.  Rep.  600 82^ 


Digitized  by 


Google 


Table  of  Cases  Citsd. 


XV 


PAOB 

DuiMmo  ▼.  Beriim  M  N.  Y.  161. .  721 
Dunham  v.  Bower»  77  N.  Y.  76. .  127 
Dunham  y.  Oudlipp,  94  K.  Y.  120  68 
Dunham  y.  Simmons,  3  Hill,  609. 

880,  881 
Dunham  y.  Townshend,  118  N.Y. 

286;  28  St.  Rep.  864 686 

Duparquet  y.   Knubel,   24  Hun, 

658    28 

Durnherr  y.  Rau,  186  N.  Y.  219; 

48St.  Rep.  894....: 44 

Duryea  y.  Andrews,  84  St.  Rep. 

774 60 

Dwight  V.  Ins.  Co.,  108  N.Y.  842; 

8  St.  Rep.  116. 687 


Earl  y.  Earle,  98  N.  Y.  104 782 

Baton  V.  Wells.  82  N.  Y.  676. ...  696 
Eddy  y.  Davis.  116  N.  Y.  247;  26 

St.  Rep.  701 787 

Effmy  V.  Masson,  42  St.  Rep.  657  683 
Ehrgott  y.  Mayor,  96  N.  Y.  281. 

186    73 
Eichelberger  y.  Pinley,  7  H.  &  J. 

881 720 

Eldred  y.  Barnes.  115  N.  Y.  401; 

26  St.  Rep.  277 820.  25.    26 

Elmendorf  v.  Lock  wood,  57  N.  Y. 

322 191 

Elmira  Sav.  Bank  v.  Davis,  142 

N.  Y.  590;  60  St.  Rep.  805.. . .     288 
Elwood  V.  Tel.  Go.,  45  N.  Y.  549. 

835.  50,  677 
Elwood  y.  W.  U.  Tel.  Co.,  45  N. 

Y.  649  866 

Elze  y.  Baumann.  2  Misc.  72;  49 

St.  Rep.  629 22 

Embury  v.  Conner.  3  N.  Y.  611. .  227 
Empire  State  T.  P.  Co.  y.  Grant, 

114  N.  Y.  40;  22  St.  Rep.  302. .  670 
Equitable  L*.  As.  Soc.  v.  Hughes, 

126  N.  Y.  108;  34  St.  Rep.  591.  786 
Erwin  y.  Loper.  43  N.  Y.  64  ....  631 

Estate  of  Pfuelb,  48  Cal.  648 848 

Evah  Brothers  y.  Ins.  Co.,  20  St. 

Rep.  207 108 

Evans  y.  Ellis.  2  Denio,  640 827 

Everson  y.  Carpenter.  17  Wend. 

419    683 

Ex  parte  Day,  1  Bradf.  476  .....  440 

P. 
PairchUd  y.  Pairchild,  64  N.  Y. 

471 702 

Fanning  y.  Fanning,  49  St.  Rep. 

284 836 

Farley  y.  Carpenter.  27  Hun.  359.  754 
Farley  y.  Lyddy.  8  Daly.  614.  . .  536 
Famham  y.  HUdreth.  32  Barb.  277  179 
Fenncr  v.  R.  R  Co.  44  N.  Y.  505.  323 
Fcntony.  R.  R    Co..  126  N.  Y. 

626;  86  St.  Rep.  886 343 

Ptera  V.  Wickham.  136  N.  Y.  280; 

47  St.  Rep.  866 332,  686 


PAOK 

Perjotton  ▼.  Crawford.  70  N.  Y. 


Ferguson  y.  Hubbell.  97  N.  Y. 

607... 686 

Ferris  v.  Burryws,  84  Hun.  104. .  12^ 
Perry  y.  Stephens.  66  N.  Y.  821. .  65^ 
Pettrich  y.  Totten.  2  Abb.  N.  S. 

204 94, 

Fifth  Ave!  Bank  v.  Coigate,  120 

N.  Y.  881;  81  St.  Rep.  481  .. .  795 
Pincke  v.  Comrs.,  66  How.  827  .  54^ 
First  Nat.  Bank  v.  Clark.  184  N. 

•    Y.  868;  48  St.  Rep,  283 721 

First  Nat.  Bank  v.  Kelly,  57vN.Y.. 

87 116 

First  Nat.  Bank  v.  Wood,  71  N. 

Y.  405     48S 

Fishery.  Raab.'si  N.  Y.  235,".'."  631 
Fisher  v.  Hepburn,  14  Beay.  626. 

269.  270 

677 

74 


847 


757 
214 
68a 


Fisher  v.  Sharpe,  5  Daly.  214  ... 
Fisher  y.  Smith,  46  St.  Rep.  809. 
Flaherty  v.  Miner.  123  N.  Y.  382; 

33  St.  Rep.  681 

Fleming  v.  Burrows,  1  Russ.  276. 
Flynn  v.  Hancock,  46  Hun,  369i 

15  St.  Rep.  145 862 

Ford  v.  Cobb.  20  N.  Y.  849 715 

Ford  y.  Harrington,  16  N.  Y.  285  327 
Ford  v.  L.  S.  &  M.  S.  R.  R.  Co.. 

124  N.  Y.  493;  36  S.  R.  494  . .  67 
Forsyth  v.  Ganson,  5  Wend.  558.  110 
Posdick  y.  Town  of  Hempstead, 

125N.  Y.  581;  35S.  R.  863....  124 

Fox  v.  Quinn.  12  Supp.  725 35S 

Frace  v.  R.  R.  Co..  143  N.  Y.  182 

62S.  R166 871 

Frank  v.  Batten,  49  Hun,  94 ;  17 

S.R.476 

Frankel  v.  Wolf.  7  Misc.  190 ;  57 

536   

Franklin  v.  Vanderpool,  1  Hall, 

88 720 

Freeman  v.  Glens  P.  P.  M.  Co., 

39  8.  R.621 67 

Ereeman  y.  Howe,  24  How.  450. .  296^ 
French  v.  Andrade,  6  Term.  R. 

R.582 126 

French  v.  Powers,  80  N.  Y.  146. .  697 
Frickel  y.  Prickel,  4  Misc.  382. . .  887 
Friend  v.  Friend.  65  Wis.  412....  835 
Fritz  v.  Thomas,  1  Whart.  66. . . .  275 

Frost  v.  Bisbin,  19  Wend.  11 354 

Frost  V.  Koon.  80  N.  Y.  428 331 

Pry's  Election  Case,  1  Pa.  St.  302  9 
Puller  V.  Kemp,  131;  52  S.  R.  312.  714 
Furman  v.  Van  Size,  56 N.  Y.  439  111 


Gale  y.  Wells.  7  How,  191 675 

Gallagher  v.  Nichols.  60  N.  Y.  488  787 
Gal  way  v.  Met.  E.  R.  R.  Co.,  128 

N.  Y.  133;  40  8.  R.  145 116 

Gans  V.  Thieme,  98  N.  Y.  225 . . . .  115 
Gatnsey  v.  Rogers,  47  N.  Y.  242.     4a 


Digitized  by 


Google 


XVI 


Table  of  Cases  Cited. 


i'AOB 

Garson  y.  Green,  1  Johns.  Ch.  808  45 
Oarvey  v.  Horse  &  C.  Show,  3 

Misc.  852;  52  8.  R.  261 327 

Gaslight  Co.  v.  Treman,  93  N.  Y 

660 888 

Genet  v.  Canal  Co.,  122  N.  Y.  605; 

84  8.  R.  346 727 

Gibson  v.  Renne,  19  Wend.  888. .  48 
Gibson  v.  R.  R.  Co.,  68  N.  Y.  449  860 
<Jiflford  V.  Corrigan,  105  N.   Y. 

228;78.R.7 48 

Gififord  V.   Corrigan,  117  N.  Y. 

264;  27  8.  R.  im 48 

Gilbert  Q>mstock,  98  N.  Y.  484. .  25 
Gilbert  v.  Knox.  52  N.  Y.  125. .. .  779 
Gilbert  v.  N.  Am.  P.  Ins.  Co.,  28 

Wend.  46 97 

Giles  V.  Halbert,  12  N.  Y.  82. . . .  689 
Gillelt  T.  Hutchinson,  24  Wend. 

184..,..' 273! 

Gillis  V.  Gillis,  8  Ir.  R.  Eq.  597. .  IJ54  » 
Gilman  v.  McArdle,  99  N.  Y.  458  124  I 
Gilson  V.  Canal  Co.,  86  Am.  8t. 

Rep.  802 780! 

Glacius  V.  Fogel,  88  N.  Y.  484. . .  681 
Glasier  v.  Town  of  Hebron,  181 

N.  Y.  447;  48  8.  R.  819 729 

Goebel  v.  Iffla,  111  N.  Y.  170  ;  19 

S.  R.  105 : 127 

Goelet  V.  McKinstry,  1  Johns.  Cas. 

405 126 

Goldsmith  v.  Coverly,  56  8.   R. 

857 693,  677 

Goldsmith  v.  Coverly,  75  Hun.  48; 

568.  R.  857 356 

Goodwin  v.  Wertheimer,  99  N.  Y. 

149 588,  429,  480 

Gould  V.  Moore,  40  8upr.  887.  827 
Gould  V.  R.  R.  Co.,  91  U.  8.  526.  816 
Govin  V.  De  Miranda.  140  N.  Y. 

662;  65  8.  R.  840 856 

Gn^iam  v.  Negus,  55  Hun,  448 ; 

298.  R.  114 48 

Graham  v.  Public  Adm.,  4  Bradf. 

127 854 

Grant  v.   City   of  Brooklyn,  41 

Barb.385 78 

Gray  v.  Barton.  55  N.  Y.  68 559 

Gray  v.  R.  R.  Co.,  128  N.  Y.499; 

408.  R.  478 727 

Greavens  v.  Gouge,  69  N.  Y.  154.  575 
Green  v.  Roworth,  118  N.  Y.  462; 

28  8.  R.  149 165 

Greenwood  v.  Martin,  111  N.  Y. 

423,19  8.  R.612 702 

Griffey  v.  N.  Y.  C.  Ins.  Co.,  100 

N.  Y.  417 108.  109 

Griffin  v.  CoWer,  16  N.  Y.  489. . .  188 
Griffin  v.  L.  I.  R,  R.  Co.,  102  N. 

Y.449;18  R  56 127 

Griffin  V.  R.  R.  Co.,  102  N.  Y.  449  698 
Griffiths  V.  Hardenbergh,  41 N.  Y. 

464 834 

Griswold  v.  R.  R.  Co.,  115  N.  Y. 
61;28  8.  R.  729 886 


PA6K 

Grocers'  Bank  v.  O'Ro^e,  6  Hun, 

18 177 

Gross  V.  Daly,  5  Daly,  540 741 

Guilleaume  v.   Rowe,    48    8upr. 

igg  ^  ^  iQQ 

Guilleaume  v.*  Rowe.  94  N.  Y.*  268  588 
Guiterman  v.  8.  8.  Co.,  88  N.  Y. 

858 586 

Guliano  v.  Whitenack,  62  8.  R.  84  201 
Gundlin  v.  Packet  Co.,  8  Misc.  291; 

598.  R.  208. 678.  728 

H. 
Haas  V.  Craighead.  19  Hun,  896. .  675 
Haffey  v.  Lynch,  68  Hun.  507;  52 

8.R.762 84 

Haight  V.  Moore.  87  Supr.  Ct.l61.  827 

Hale  V.  Bank,  64  N.  Y.  550 669 

Hale  ▼.  Rogers.  22  Hun.  21 206 

Hall  ▼.  Brennan.  64  Hun.  894 557 

Hall  V.  Hall,  80  How.  51  197 

Hallock  V.  Hallock.  4  How.  160. .  887 

Halsey  v.  Reed.  9  Paige,  451 44 

Hankins  v.  Pailroad  Co.,  142  N. 

Y.  416;  59  8t.  Rep.  802 886 

Hankins  v.  Turner,  10  L.  R.  Ch. 

Div.  872 641 

Hamer  v.  Sidway,  124  N.  Y.  588; 

86St.Rep.888 888 

Harbeck  v.  Vanderbilt,  20  N.  Y. 

895 199 

Hardenburgh  ▼.  Larkin,  47  N.  Y. 

109 798 

Harley  v.  Mfg.  Co.,  142  N.  Y.  81; 

58  St.  Rep.  487 885 

Harper  v.  Allyn,  8  Abb.  N.  8. 186.  697 
Harrington  V.  Bank.  101  N.Y.  257.  818 
Harris  v.  Burdett  78  N.  Y.  186  . .  649 
Harris  v.  Clark,  8  N.  Y.  93. .  249,  260 

Harris  V.  Harris.  36  Barb.  88 127 

Harris  v.  Perry,  89  N.  Y.  808. ...  80 
Harris  v.  Tumbridge,  88  N.  Y.  92.  546 
Harris  v.  Warner,  18  Wend.  400  .  481 
Hart  V.  Mills.  15  M.  <&  W.  85. . . .  860 
Hatfield  v.  Todd.  15  C.  P.  265. . .  198 
Hataway  v.  Brayman.  42  N.  Y. 

822  . .  669 

Havens  V.  West  Side,  E.  L.  &  P. 

Co..  44  St.  Rep.  589;  aff'd  49  St. 

Rep.  771   194,  196 

Hayden  v.  DemeU.  58  N.  Y.  429 .  86(J 
Hayes  v.  Nourse,  25  Abb.  N.  C. 

96;  28  St.  Rep.  167 650 

Hayes  v.  Reese,  84  Barb.  151 794 

Haynes  V.  Sherman,  117  N.  Y.  488; 

27St.Rep.254 686 

Hayward  v.  Barron,  46  St.  Rep. 

665 678' 

Henly  v.  Mayor  of  Lyme.  5  Bing. 

91 -652 

Henry  v.  Betts.  1  Hilt.  156 Ill 

Hermann  v.   Niagara  Palls    Ins. 

Co.,100N.  Y.  412 ;..  108 

Herring  v.  Hoppock.  15  N.  Y.  409.  214 
Hier  v.  Grant.  47  N.  Y.  278 755 


Digitized  by 


Google 


Table  of  Cases  Cited. 


xvu 


FAGE 

Hickey  ▼.  Taaffe,  105  N.  T.  26;  5 

St.  Rep.  426 856 

Higinbotham  ▼.  Stoddard,  72  N. 

y.94 187 

Hill  V.  Beebe,  18  N.  Y.  556 761 

Hill  V.  Hermans,  59  N.  Y.  896  . . .  680 
HUl  V.  Supervisors.  12  N.  Y.  52. .  260 
HiUer  v.  Kailroad  Ck).,  70  N.  Y. 

228 476 

Hinves  y.  Hinves,  8  Hare,  611 .. .  254 
HobUt  y.  RaUroad  Co.,  4  Exch. 

258 884 

Hobson  y.  Blackburn,  1  Keen,  278.  440 
Hodgson    y,  De  Beauchesne,  12 

MooreP.  C.  286 854 

Hoffman  v.  Ins.  Co..  82 N.  Y.  405.  518 
Hogan  y.  Eavanaugh,  188  N.  Y. 

417;  52  St.  Rep.  8§4 558 

Holden  y.  Bank.  72  N.  Y.  286. .  751 
Holland  v.  Alcock.  108  N.  Y.  812; 

14  St.  Rep.  751 124 

Hollenbeck  y.  Donnell.  94  N.  Y. 

842 298 

Holler  y.  Apa.  47  St.  Rep.  485. . .  861 
Holmes  v.  D'Camp.  1  Johns.  84. .  273 
Holtheofery.  Holtheofer.  47  Mich. 

648 885 

Holtslnger  y.  Bank,  1  Sweeny,  64.  489 
Honegger  y.  Wettetein,  94  N.  Y. 

254 50,  856 

Hood  V.  Hay  ward,  124  N.  Y.  1; 

a5  8t.  Rep.  229 884 

Hopkins  y.  Van  Valkenburgh,  16 

Uun,8 556 

Horn  y.  Prior.  22  St.  Rep.  287  .. .  516 

Hou8e  y.  Burr.  24  Barb.  525    220 

House  V.   Lockwood.   187  N.  Y. 

259;  50  St.  Rep.  787 129 

Howard  y.  Brown,  2E.  D.  Smith, 

247 667 

Howard  y.  Howard,  11  How.  86. .  178 
Howard  y.  Howard,  17  Barb.  668.  799 
Howe  y.   Earl  of  Dartmouth,  7 

Yes.  187 254 

Hoyt  y.  Miner.  7  Hill.  524 868 

Hubbell  y.  City  of  Yonkers,  104 

N.  Y.  484;  5  St.  Rep.  780 729 

Hubbell  V.  Moulson.  53  N.  Y.  225.  68 
Huck  y.  Ins.  Co..  127  Mass.  806. .  414 
Hughesy.Prichard.  6Ch.Diy.24.  848 
Hughes  y.  Wheeler,  8  Cow.  77  . .  761 

Hun  y.  Gary,  82  N.  Y.  65 78 

Hunv.  Salter.  14  W.  Dig.  419; 

afTd,  92  N.  Y.  651 389,  840 

Hunt  V.  Johnson,  44  N.  Y.  27. . . .  249 
Hunt  ▼.  Richards.  4  Kans.  549. . .  8 
Hurd  V.  Green,  17  Hun,  328.  839,  840 
Hurd  y.  Kelly,  78  N.  Y.  588.  839.  340 
HurUdo  V.  Califomla.  110  U.  S. 

516 626 

Hustis  y.  Aldrldge,  144  N.  Y.  508; 

64  St.  Rep.  40 821 

Hyat  y.  Hare.  Comb.  388 127 

Hyatt  V.  dark.  118  N.  Y.  567;  29 

St.  Rep.  851 78 

Vol.  LXVI— c 


I.  PAGE 

Innes  v.  Lansing.  7  Paige.  588  .. .    36 

In  re  Eemmler.  186  U.  S.  486 626 

In  re  Lennon.  150  (J.  S.  893 624 

In  re  Wood,  140  U.  S.  278 626 

Ins.  Co.  V.  Halsey,  8  N.  Y.  272. .     44 
Ins.  Co.  y.  Hazelet,  4  N.  E.  582. .  681    / 
Ins.  Co.  y.  Wheeler.  49  N.  Y.  616.  774 
Ins.  Co.  y.  Wilkinson,  18  Wall. 

222 522 

Iron  Co.  y.  Walker,  76  N.  Y.  521.  761 
Irving  y.  Campbell,  121 N.  Y.  358; 

81  St.  Rep.  807.  507 

Irving  y.  De  Kay,  9  Paige,  521. . .  150 
Isham  V.  Post,  141  N.  Y.  100;  56 

St.Rep.56.  184 

J. 

Jackson  v.  Kelly,  2  Yes.  Sr.  285..  848 
Jackson  v.  Perkins,  2  Wend.  317.  97 
Jacobie  v.  Mickle,  144  N.  Y.  287; 

68  St.  Rep.  102 607 

Jacobs  V.  Morrison,  186  N.Y.  101; 

49  St.  Rep.  88 754 

Jacobs  y.  Zeltner.  9  Misc.  445;  61 

St.  Rep.  104 858.  667 

Johnson  v.  Lawrence,  95  N.  Y. 

162 425 

Johnson  v.  McConnell,  15  Hun, 

298 516 

Johnson  v.  Wharton,  152  U.  8. 

252 698 

Jones  v.  Graham.  77  N.  Y.  628..  841 
Jones  v.  Pridham,  3  E.  D.  Smith, 

155 667 

Jopp.  y.  Wood,  2  De  G.,  J.  <&  S. 

326  854 

Jordan  v.  Van  Epps.  85  N.Y.  427  127 
Joy  y.  Diefendorf.  180  N.Y.  6;  40 

St.  Rep.  491 856 

Juillard  v.  Chaffee.  92  N.  Y.  529.  29 
Jumel  v.  Jumel.  7  Paige,  591 ... .    44 

K. 
Kahl  V.  Love,  87  N.  J.  Law,  5. . .  184 
Kammerrer  v.  Ziegler,  1  Den.  177  556 
Kavanagh  v.  Wilson.  70  N.Y.  177  50 
Kay  V.  Whittaker,  44  N.  Y.  565..  46 
Kearney  v.  McKeon,  85 N.Y.  137. 

139 555,  765 

Keeler  v.  Keeler.  61  Hun.  505;  21 

St.  Rep.  666 201 

Keller  v.  Feldman,  2  Misc.  179;  49 

St.  Rep.  718 861 

Kelloeg  V.  Ames,  41  N.  Y.  259. . .  199 
Kelsey  v.  Sargeant,  40  Hun,  150.     11 

Kelty  V.  Bank,  52  Barb.  328 720 

Kendall  v.  Holland  Purchase  Ins. 

Co..  2  T.  &  C.  875;  aff'd.  58  N. 

Y.  682 108 

Kennicutt  v.  Parmelee,  109  N.  Y. 

650;  15St.  Rep.  615 649 

Kent  v.  Mining  Co..  78  N.  Y.  159  78 
Kessel  v.  Butler,  53  N.  Y.  612.. . .  73 
King  V.  George.  L.  R.  4  Ch  D. 

4^ 269,  270 


Digitized  by 


Google 


XVIU 


Table  of  Cases  Cited. 


PAGE 

Kingsland  v.  Murray,  188  N.  Y. 

175;  44  St.  Rep.  515 556 

King  V.  Talbot,  40  N.  Y.  76.  .206,  255 
King  V.  Wliitley,  10  Paige,  468. .  44 
Kinuer  v.  Canal  Co.,  52  JSupr.  Ct. 

163 683 

Kinner  v.  Rogers.  42  N.  Y.  5^1. .  856 
Kircliner  v.  fcJewing  M.  Co.,  138 

N.  Y.  ISi;  48  St.  Rep.  242. .. .  815 
Kirchner  v.   Sewing  M.   Co.,  59 

Hun,  186;  37  St.  Kep.  189  ....  816 
Kirsch  v.  Tozier,  143  K.  Y.  390 ; 

6i  St.  liep.  439 468,  753 

Knight  V.  Sackett  &  W.  L.   Co., 

46  St.  Rep.  866 105 

Knisley  v.  Pratt,  75  Hun,  323;  58 

St.  Rep.  213 67 

Knowlton  v.  Spring  Co..  57  N.  Y. 

518 78 

Knox  V.  Baldwin,  80  N.  Y.  612. .  78 
Koehler  v.  Adler.  78  N.  Y.'  287. .  50 
Kramer  v.   Board,  53  Supr.  Ct 

492 642 

Kranz  v.  R.  R.  Co.,  123  N.  Y.  1 ; 

38  St.  Rep.  46 886 

Krause  v.  Krause,  23  Wis.  353. . .  335 
Kubn  V.  Am.  Automatic  K.  &  N. 

Co.,  9  Misc.  54;  59  St.  Rep.  665  170 
Kung  V.  City  of  Troy,  104  N.  Y.         ! 

344;  5  St.  Rep.  642 688  | 


La  Bau  v.  Vanderbilt,  8  Redf .  399  552 
Lacy  V.  Getman,  119  N.  Y.  109 ; 

28  St.  Rep.  546 645 

La  Frombois  v.  Jackson,  8  Cow. 

589 799.  800 

Laing  ▼.  Barbour,  119  Mass.  523.  848 
Lake  Superior  I.  Co.  v.  Drexel, 

90  N.  Y.  87    135 

Lamb  v.  Lamb.  131  N.  Y.  227;  43 

St.  Rep.  112 268 

Lane  v.  Lane,  95  N.  Y.  494 779 

Lanning  v.  R.  R.  Co..  49  N.  Y. 

521 860 

Lapham  v.  Rice,  68  Barb.  485.. ..  830 

Lattimer  v.  Hill.  8  Hun,  171 516 

Lauderdale  Peerage,  10  App.  Cas. 

692.758 854 

Lauer  v.  Dunn,  52  Hun.  194  ;  28 

St.  Rep.  374;  115  N.  Y.  405;  26 

St.  Rep.  412 701 

Law  V.  McDonald,  9  Hun,  23 61 

Lawrence  v.  Fox,  20  N.  Y.  268. .  48 
Lawrence  v.  Miller,  86  N.  Y.  187  737 
Lee  V.  Horton,  104  N.  Y.  638;  5 

St.  R«p.714 884 

Lee  V.  Kendal],  56  Hun,  610  ;  82 

St.  Rep.  165 ..     575 

Leese  v.  Schermerhorn,  3  How.  68  629 
Lee  V.  Timken,  62  St.  Rep.  764. .  84 
Lee  V.  Vacuum  Oil  Co.,  126  N.Y. 

579;  38  St.  R-p.  662 201 

Lehr  v.  R.  R.  Co..  118  N.  Y.  566; 

80  8t.Rep.l 427 


PAOB 

Leigh  V.  Dickeson,  12  Q.  B.  Div. 

1  w4 , 803 

Lennon  V.  Mayor,  55  N.Y.  861..  612 
Lennon  v.  Smith,  124  N.  Y.  678; 

86St.  Rep.  880 463.  464 

Lent  V.  R.  R.  Co.,  130  N.  Y.  504; 

42St.  Rep.  592 669 

Leonard  v.  Collins,  70  N.  Y.  90. .  530 
Leslie  v.  Bassett,  129  N.  Y.  525; 

42St.Rep.358 146 

Leslie  v.  Leslie,  6  Abb.  N.  S.  193.  387 

Leuven  v.  Lyke,  1  N.  Y.  515 72 

Leviness  v.  Post,  6  Daly,  821 625 

Levin  v.  Russell,  42  N.  Y.  251 .. .    69 

Levy  V.  Levy,  33  N.  Y.  107 1 34 

Lewis  v.  Ocean  N.  &  P.  Co.,  126 

N.  Y.  341;  34  St.  Rep.  973 180 

Lewis  V.  Smith,  9  N.  Y.  502.881,  607 
Lilly  v.  R.  R.  Co.,  107  N.  Y.  566; 

12St.  Rep  468 362 

Lindner  v.  Sahler,  51  Barb.  828..  78 
Link  V.  Sheldon,  136  N.  Y.  1.  48 

St.  Rep.  820 536,  536 

Litchfield  V.  Flint,  104  N.  Y.  543; 

5  St.  Rep.  800 333 

Little  V.  Bank.  2  Hill,  425 720 

Livingston  v.  Iron  Co.,  9  Wend. 

511    800 

Livingston  v.  Livingston,  4  Johns. 

Ch.  286 660 

Livingston  v  R.  Co., 42 St.  Rep.  4.  164 
Livingston  v.  R.  R.  Co.,  76  N.  Y. 

631  774 

Lockwood  v.  Thorne,   18  N.  Y. 

285 274,  838 

Loder  v.  Whelpley,  111  N.Y.  239; 

19  St.  Rep.  631 271 

Lorillard  v.  Clyde.  86  N.  Y.  884..  566 

Love  v.  Pahner,  7  Johns.  159 834 

Lovett  V.  Corn  well,  6  Wend.  870.  720 
Ludlow  y.  Simond,  2  Caines  Cas.l  408 
Lynes  v.  Hickey,  4  Misc.  522;  54 

St.  Rep.  120 552,  670 

Lyon  V.  Lyon,  65  N.  Y.  889 70ft 

M. 
Macdonald  v.  Irvine,  L.  R.  8  Oh. 

D.  101 264 

Mackellar  v.  Rogers,   109  N.  Y. 

468;  16  St.  Rep.  406 788 

Macklot  y.  Dubreuil,  9  Mo  477. .  800 
Maicas  y.  Leony.  118  N.  Y.  619; 

22  St.  Rep.  149 86 

Maier  v.  Homan,  4  Daly,  168  .. .  516 
Manchester  Paper  Co.  v.  Moore, 

104  N.  Y.  680;  5  St.  Rep.  747. .  687 
Manchester  v.  Van  Brunt,  46  St 

Rep.  566 48 

Marie  y.  Garrison,  83  N.  Y.  14. 

274,  566 
Marion  v.  Farnan,  68  Hun,  888;  52 

St.  Rep.  814 217 

Market  Nat.  Bank  y.  Pacific  Nat. 

Bank,  102  N.  Y.  464;  2  St.  Rep. 

59 660 


Digitized  by 


Google 


Table  of  Cases  Cited. 


XIX 


PAGE 

Maroney  ▼.  Boyle,  141  N.  Y.  462; 

{T?  St. Rep.  604  ...  44,    46 

lltfqoart  y.  La  Farge,  6  Duer,  559  188 
Mar&all  t.  Stephens,  8  Humph, 

i  go  'j'QQ 

Marshv.'Masterton.'ioi'N.YV-ioi  589 
Marvin  ▼.  Brooks,  94  N.  Y.  80. . .  404 

405.  471 
Marvin  Safe  Co.  v.  Emanuel,  12 

St.  Rep.  662;  21  Abb.  N.  C.  182.  215 
Marvin  v.  Wilber.  52  N.  Y.  272. .  492 
Mason  v.  Ring,  8  Abb.  Dec.  216.  827 
Massoth  V.  Canal  Co.,  64  N.  Y. 

532 88 

Masterson  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co..  84  N.  Y.  247 192 

Matter  of  Bailey,  47  Hun,  477;  14 

St.  Rep.  825 763 

Matter  of  Bernsee,  141  N.  Y.  889; 

57  St.  Hep.  601 779 

Matter  of  Bird,  11  Supp.  895 141 

Matter  of  Blodgett,  91  N.  Y.  117.  899 
Matter  of  Bronson,  78  Hun,  851; 

60St.Rep.725 206 

Matter  of  BuUer.  101  N.  Y.  809. .     36 
Matter  of  Carpenter,  181  N.  Y.  86; 

42St  Rep.  627 125 

Matter  of  Case,  4  Dem.  124 820 

Matter  of  Central  Park,  51  Barb. 

277 224 

Matter  of  Clark,  62  Eun,  275;  42 

St.  Rep.  800 826 

Matter  of  Coleman,  111  N.Y.  220; 

19  St.  Rep.  501 829 

Matter  of  Collins,  6  Dem.  286. .. .  827 
Matter  of  Conway,  124  N.  Y.  455; 

86  St.  Rep.  486 320 

Matter  of  Cottrell,  95  N.  Y.  829. .  779 
Matter  of  Curtis,  78  Hun,  185;  56 
St.  Rep.  118;  142  N.  Y.  219;  58 

St.  Rep.  348 804 

Matter  of  Department  of  Public 

Parks,  73  K.  Y.  560 137 

Matter  of  Dougall,  141  N.  Y.  21; 

66  St.  Rep.  579  .. 822 

Matt^    of    Emigrant   Ind.    Sav. 

Bank,  75  N.  Y.  888 610 

Matter  of  Flynn,  186  N.  Y.  287; 

49St.Rep.888 824 

Matter  of    French.  80  Hun,  88; 

afif*d.  9»N.  Y.  684 399 

Matter  of  Furman  St.,  17  Wend. 

649 224 

Matter  of  Gautert;  186  N.  Y.  109; 

48  St.  Rep.  889 681 

Matter  of  Gerry.  108  N.  Y.  445; 

3  St.  Rep.  688 826 

Matter  of  Oraham,  30  St.  Rep.  292  779 

Matter  of  Hall,  5  Misc.  461 551 

Matter  of  Harman  St.,  16  Johns. 

231      224 

Matter  of  Haxtnn,  102  N.  Y.  157.  556 
Matter  of  Hewitt,  91  N.  Y.  261. .  820 
Matter  of  Hoffman,  143  N.Y.  884; 
62  St.  Rep.  245 140,  804.  805 


PAOB 

Matterof  Hood,  86N.  Y.  661....  631 
Matter  of  Hunt,  110  N.  Y.  278;  18 

St.  Rep,  118 779,  780 

Matter  of  John  &  Cherry  Sts.,  19 

Wend.  459 224 

Matter  of  Keleman,  126  N.  Y.  73; 

86  St.  Ri3p.890 849 

Matter  of  Main  Street,  54  St.  Rep. 

986 224 

Matter  of  Mason.  60  Hun,  46 636 

Matter  of  Nelson.  141  N.  Y.  157; 

57  St.  Rep.  678 780 

Matter  of  N.  Y.  C.  &  H.  R.  R.  R. 

Co.,  64  N.  Y.  60 767 

Matter  of  N.  Y..  L.  &  W.  R.  R. 

Co..  27  Hun.  116 210 

Matter  of  O'Hara,  95  N.  Y.  408. .  849 
Matterof  O'Neil.  91  N.Y.  516.820,  822 
Matter  of  Pearl  Street,  19  Wend. 

651 224 

Matter  of  Peck,  30  St.  Rep  209. .  141 
Matter  of  Perego,  24  St.  Kep.  496  779 
Matter  of  Powers.  124  N.  Y.  361; 

36  St.  Rep.  847 631 

Matter  of  Ppblic  Parks,  53  Hun, 

280;  25  St.  Rep.  9 224 

Matter  of  Rapplie,  50  St.  Rep.  239  780 
Matterof  Roosevelt,  143  N.Y.  120; 

62  St.  Rep.  130 304 

Matter  of  Ryder,  11  Paige,  185. . .  Ill 
Matter  of  Schell,  58  Hun,  440:  34 

St.  Rep.  928 583 

Matter  of  Shay.  39  St.  Rep.  856. .  153 
Matter  of  Snelling,  186  N.  Y.  515; 

49  St.  Rep.  695 586 

Matter  of  Staten  L  R.  T.  Co.,  47 

Hun.  396;  14  St.  Rep.  924.  224.  229 
Matter  of  Swift,  187  N.  Y.  77;  50 

St.  Rep.  81 305 

Matter  of  Tennelle,  5  N.  Y.  Leg. 

Obs.  254 778 

Matter  of  Underbill.  20  Supp.  134  141 
Matter  of  Vedder,  42  St.  Rep.  806  826 
Matter  of  Voorhis.  125  N.  Y.  765.  779 
Matterof  Ward.  48  St.  Rep.  613.  5 
Matter  of  Waring,  99  N.  Y.  114. .  125 
Matter  of  William  and  Anthony 

SU.,  19  Wend.  678  224 

Matter  of  Wortman,  2  Supp.  824.  153 
Matteson  v.  Railroad  Co.,  57  N. 

Y.652 323 

Mattison  v.  Demarest,  1  Rob.  723.  87 
Mayet  v.  Heidelbach.  128  N.  Y. 

382;  33  St.  Rep.  810 676 

Mayer  v.  Mayor,  101  N.  Y.  284. .  610 

611 
May  V.  Le  Claire,  11  Wall.  217. . .  539 
Mayor  v.  Roller.  65  St.  Rep.  281..  541 
McAllister  v.  Case,  24  St.   Rep. 

818 724 

McBride  v.   McBride,  119  N.  Y. 

519;  30  St.  Rep.  78 335 

McCabe  v.  McCabe,  18  Hun  158.  404 
McCarthy  v.  McCarthy,  137  N.  Y. 

500;  51  St.  Rep.  276 885 


Digitized  by 


Google 


XX 


Table  of  Cases  Cited. 


McClintock   v.  Criswell,  67  Pa. 

St.  188 196 

McCooev    7.    Railroad    Co.,    79 

Hud,  255;  61  St.  Rep.  84 886 

McConnack  v.  City  of  Brooklyn, 

108  N.  Y.  49;  82  St.  Rep.  817.  21 
McCrae    v.   Purmort,   16   Wend. 

460 816 

McCreery  v.  Day,  119  N.  Y.  5..  592 
McDermott  v.  Lycoming  P.  Ins. 

Co, 44  8upr.  221 168 

McEteere  v.  Little,  8  Daly.  167. .  586 
McGill  V.  Weil,  10  Supp.  246....  179 
McGrath  v.  N.  Y.  C.  R.  R.  Co., 

68  N.  Y.  580 71 

Mclntyre  v.  Railroad  Co.,  87  N. 

Y.  287 78 

McKay  ▼.   Mumford,   10  Wend. 

351 808 

McKenzie  v.  Harrison,  120  N.  Y. 

260;  30  St.  Rep.  984 ..559 

McEibble  v.  Nafis,  59  St.  Rep. 

101 684 

McEnight  v.  James,   155  U.   8. 

686 624 

McNally  v.  Phcenix  Ins.  Co.,  137 

N.Y.  889;  50  St.  Rep.  680.  .108,  109 
McNeilly  v.  Ins.  Co  .  66  N.Y.  28.  789 
McNulty  V.  California,  149  U.  8. 

645 626 

McPherson  v.  Rollins,  107  N.  Y. 

822;  12  St.  Rep.  408 44 

Mead  v.  Jenkins.  95  N.  Y.  81 657 

Mead  v.  York,  7  N.  Y.  449  ....  198 
Mechanics'  Sav.  Bank  v.  Selye,  88 

Hun,  282;  64  St.  Rep.  728 192 

Mercantile  T.  Co.   v.  Atlantic  T. 

Co. ,  69  Hud,  264 809,  811 

Merchants*  Bank  v.  Bank  of  Com- 
monwealth. 189  Mass.  518 289 

Merchants'  Bank  v.  Union  R.  & 

T.  Co.,  69  N.Y.  879 115 

Merrill  v.  Coal  Co.,  114  N.Y.  216. 

23St.  Rep.  114 677.  698 

Merritt  v.  Vil.  of  Portchester,  71 

N.Y.  309 211 

Methvin  v.  Methvin,  60  Am.  Dec. 

674 885 

M.  &  H.  Organ  Co.  v.  Pugsley,  19 

Hun,282 629 

Mickee  v.  Wood  &  Co.,  144  N.Y. 

613;  64  St.  Rep.  214 649 

Miller  v.  Adslt,  18  Wend.  672. ...  690 
MiUer  v.  Bank,  1  Paige,  444  ....  126 
Miller  v.  Boyer,  79  Hun,   131;  61 

St.  Rep.  378 800 

Miller  v.  Brinkerhoflf,   4  Denio, 

118 401 

Miller  v.  Holbrook,  1  Wend.  318.  48 
Miller  v.  Ins.  Co.,  107  N.  Y.  2^2; 

12  St.  Rep.  1  523 

Miller  v.  Losee.  9  How.  356 197 

3Iiller  v.  Manice.  6  Hill,  121 181 

Miller  v.  Mead,  127  N.  Y.  544;  40 
St.  Rep.  177 195 


PAQE 

Miller  v.  Moore,  1  B.  D.  Smith, 

741    741 

MiUer  v.  Zelmer,  111  N.  Y.  441 ; 

19St.  Rep.  120 60,    62 

Mills  V.  Odell,  21  W.  D.  61 . . . .  608 
Mills  V.  R.  Co  ,  45  N.  Y.  622. . . .  774 

Miner  v.  Hoyt,  4  Hill,  198 868 

Minuse  v.  Cox,  5  Johns.  Ch.  441.  799 
Mitchell  V.  Bartlett,  51  N.  Y.  458  98 
Moffat  V.  Herman,  116  N.  Y.  181; 

26JJt.  Rep.  828 581 

Monroe  v.  Reynolds,  47  Barb.  574  788 
Moore  v.  Mausert,  49  N.  Y.  882. .  208 
Morange  v.  Morris,  42  N.  Y.  48. .  101 
Morgan  v.  Morgan,  14  Beav.  72. .  254 
Morgan  v.  Taylor,  24  St.  Rep.  60 

728    868 
Morrison  v.  Met.  Tel.  Co.,  52  St! 

Rep.  601  67.    80 

Mosher  v.  Lewis.  64  St.  Rep.  117  861 

Mott  V.  Consumers'  Ice  Co.,  78  N. 
y    543 g9 

Mott  ▼.  Ice'Co;,*78'N.*YV648! ! !  *  589 
Mortland  v.  R.   R.  Co.,  81  Hun, 

478;  68  St.  Rep.  215 823 

Mowbrary  v.  Lawrence,  22  How. 

107 794 

Mowry  v.  Peet,  88  N.  Y.  454 24 

Mowry  v.  Sanborn,  68  N.  Y.  148.  208 
Moynahan  v.  Wheeler,  117  N.  Y. 

2t»5;  27St.  Rep.  152 72 

Muldon  V.  Whitlock,  1  Cow.  290.  761 
Muldoon  V.  Blackwell,  84  N.  Y. 

646 861;  862 

Mumford  v.  Brown,  1  Wend.  58.  803 
Munro  v.  Merchant,  26  Barb.  402  800 
Munro  V.  Munro,  7  C.  &P.  842, .  854 
Murphy  v.  Board,  11  Abb.  N.  C. 

337 642 

Murphy  Varnish  Co.  v.  Connell. 

10  Misc.  553;  65  St.  Rep.  817. . .  722 
Murphy  v.  Whitney,  140  N.  Y. 

645;  56  St.  Rep.  510 684 

Murray  v.  Judah.  C  Cow.  490 720 

Mutual  L.  Ins.  Co.  v.  City  of  N. 

Y.,  79  Hun,  482;  61  St.  Rep.  250; 

aff'd,  144  N.  Y.  494 ;  64  St.  Rep. 

65 899 

Meyers  v.  Cohn,  58  St.  Rep.  228.  170 
Meyers  v.  Be  Mier,  52  N.  Y.  647.  102 

N. 

Nash  y.  Sharpe,  19  Hun,  866 78 

Nassoiy  v.  Tomlinson,   65  Hun, 

491:  48  St.  Rep.  182 714 

Nat.  Bank  of  Salem  v.  Thomas,  47 

N.  Y.  15 795 

Nehrboss  v.  Bliss.  88  N.  Y.  600. .  126 

Neil  V.  Thorn,  88  N.  Y.  270 172 

Nelson  v.  Brown,  144  N.  Y.  884 ; 

63  St.  Rep.  697 607 

Nelson  v.  Plimpton  Co.,  55  N.  Y. 

484  787 

Nemetty  v.  Naylor,  100  N.  Y.  562 

85,  612 


Digitized  by 


Google 


Table  of  Cases  Cited. 


XXI 


PAGB 

Newball  V.  Appleton,  124  N,  Y. 

668;  36  8t.Itep.  697;  102  N. Y.  183  587 
Nicholas  v.  R.  R  Co..  80  N.  Y. 

370 695 

Nichols  v.  Mead.  2  Lans.  225 215 

Nicholson  y.  Conner.  8  Daly.  212  526 
Nobis  y.  PoUock.  63  Hun.  441;  26 

St.  Rep.  155 164 

Noble  V.  KeUy,  40  N.  Y.  415. ...  816 
Noyes  y.  Blakeman,  3  Sandf.  531  149 
N.  Y.  L.  Ins.  Co.  v.  Aitken,  125 

N.  Y.  660;  86  St.  Rep.  8 43 

N.  Y.  L.  Ins.  &  T.  Co.  v.  Mayor, 

68t.  Rep.  656 782 

O. 
O'Brien  V.  Commercial F.  Ins.  Co., 

68  N.  Y.  Ill 163 

O'Brien  ▼.  Society,  117  N,  Y.  310; 

27  St.  Rep.  326. 528 

Ochsenbein  v.  Sbapley,  85  N.  Y. 

222 89 

Oellerich  v.  Hayes,  8  Misc.  211; 

59  St.  Rep.  ^1 529 

O  Gara  v.  Kearney,  77  N.  Y.  428.  718 
Ogden  y.  Deylin,  45  Supr.  631. . .  498 
Ogley  y.  Miles,  189  N.  Y.  458;  54 

St.  Rep.  711 855 

Olcott  y.  Carroll.  39  N.  Y.  436.  566 
Oliver  y.  BenneU,  65  N.  Y.  559. .  755 
Oppenbeiroer  y.  Humphreys.  31  St. 

Rep.  622;  aflTd.  125  N.  Y.  738  ; 

36  St.  Rep.  1011 102 

Oppenheimer  v.  R.  R.  Co..  45  St. 

Rep.  184 401 

Ormes  v.  Dauchy,  82  N.  Y.  443. .  800 
Ormiston  y.  Olcott,  84  N.  Y.  339.  782 
Osgood  y.  Ogden.  48  N.  Y.  70.  .  686 
Osgood  V.  Osgood,  2  Paige,  621. .  337 
Ostrander  v.  Hart,  180  N.  Y.  406; 

42  St.  Rep.  518 46 

Ostrander  y.  Weber.   117  N.   Y. 

103;  22  St.  Rep.  979.   717 

Otis  y.  Dodd,  90  N.  Y.  336 195 

Ottiwell  V.  Muxlow,  24  St.  Rep.  38  196 
Overman  y.  Bank,  1  Vroom.  N. 

J.  61 289 

Oyen  y.  Connor,  88  St.  Rep.  144.  346 

P. 

Pabodie  y.  King,  12  Johns.  426. .  48 

Pack  y.  Mayor.  8  N.  Y.  222 384 

Palmeri  y.  Man.  R.  Co..  133  N.Y. 

261;  44  St.  Rep.  894 89 

Palmer  v.  Penn.  Co..  35  Hun.  869  477 

Palmer  v  Van  Orden,  64  How.  79  201 

'  Pantzar  v.  Mfg.  Co..  99  N.  Y.  368  886 
Pantzar  y.  Mining  Co.,  99  N.  Y. 

369   67 

Pardee  v.  Treat.  82  N.  Y.  889. . .  43 

Parker  v.  Conner.  93  N.  Y.  118..  753 
Parker  v.  Nickson,  1  De  Glex,  J. 

&8.  177 ^.  848 

Parker  v.  Tillinghast.  19  Abb.  N. 

C.  190 110 


PAGE 

Park  y.  Moore.  4  Hill,  592 673 

Parmelee  y.  Thompson,  45  N.  Y. 

58 48 

Parsons  y.  N.  Y.  C.  &  H.  R.  R. 

R.  Co.,  113  N.  Y.  855 ;  22  St. 

Rep.  697 84 

Patrick  y.  Shaffer,  94  N.  Y.  428. .  127 
Patterson,  etc.  Co.  v.  Lichtenstein 

Bros.  Co..  9  Misc.   120;  49  St. 

Rep.  700 525 

Patterson  v.  Patterson,  59  N.  Y. 

574 462 

Pauley  v.  Steam  G  &  L.  Co..  181 

N,  Y.  90;  42  St.  Rep.  686 276 

Payne  v.  Bumham.  62  N.  Y.  69. .  60 
Payne  y.   City  of  Brooklyn,  52 

Hun,  390 ;  24  St.  Rep.  427.  ...  21 
Peck  v.  Mallams,  10  N.  Y.  509. .  833 
Peck  y.  Newton,  46  Barb.  173. .. .  732 
Peck  V.  Vandemark,  99  N.  Y.  29.  755 
Pedigo  v.  Grimes,  113  Ind.  148. . .  9 
Peetsch  y.  Quinn,  7  Misc.  6 ;  57 

St.Rep.  80 689,673 

Peil  y.  Reinhart.  127  N.  Y.  381 ; 

88St.  Rep.  913 67 

Pence  y.  Waugh,  34  N.  E.  860. . .  684 
Pendleton  y.  Dressing  Co..  19  N. 

Y    18 684 

Pettis  y.  Pier.  4  T.  &  C.  699 516 

People  y.  Bank  of   N.  America. 

75  N.  Y.  260 737 

People  v.  Barnes,  114  N.  Y.  817  ; 

22  St.  Rep.  164;  23  id.  795 54 

People  V.  Bixby,  67  Barb.  221.. . .  542 
People  y.  Brown.  55  N.  Y.  180.. .  811 
People  V.   Burdick.   23  St.  Rep. 

429   207 

People  v.  Connor.  46  Barb.  833. .  787 

People  v.  Cook,  8  N.  Y.  67 817 

People  V.  Corbln.  56  N.  Y.  863. .  457 
People  v.  Enoch,  13  Wend.  159. .  627 
People  V.  Harris,  136  N.  Y.  433; 

49  St.  Rep.  751 535 

People  v.  Jaehne,  103  N.  Y.  182 ; 

3  St.  Rep.  11 202 

People  V.  Jugiro,  128  N.  Y.  589  ; 

38  St.  Rep.  746 524.  625 

People  V.  McElvftine,  121  N.  Y. 

250;  80  St.  Rep.  977 535.  536 

People  V.  McWhorter,  4  Barb.  438  22 
People  v.  Moses.  140  N.  Y.  214  ; 

55St.Rep.  403 542 

People  v.  PlaU,  117  N.  Y.  167;  27 

St.  Rep.  149 354 

People y.  Ratlibone,  145  N.Y.  434; 

65  St.  Rep.  404 653 

People  v.  R.,  W.  &  O.  R.  R.  Co., 

103  N.  Y.  95;  3  St.  Rep.  89. . . .  309 
People  v.  Smiler,  125  N.  Y.  717  ; 

35  St.  Rep.  1 535 

People  v.  Smith,  45  N.  Y.  779.  .  98 
People  v.  Stephens.  52  N.  Y.  306.  629 
People  v.  Super's.,  45  N.  Y.  196. .  54 
People  V.  Town  Auditors,  82  N. 

Y.  80 54 


Digitized  by 


Google 


XXll 


(table  of  Cases  Cited. 


PAGE 

People  v.Westbrook,  61  How.  138  566 
People  V.  WUson,  109  N.  Y.  845  ; 

15  8t.  Rep.  608 281 

People  V.  Wilmerding,  186  N.  Y. 

363;  49  St.  Rep.  651 202 

People  ex  rel.  Budd  t.  Holden,  28 

Cal.  124 7 

People  ex  rel.  Chase  v.  Wemple, 

144  N.  Y.  478;  63  St.  Rep.  738.  428 
People  ex  rel.  Commercial  M.  Ins. 

Co.  V.  Tax  Com'rs.,  144  N.  Y. 

488;  64S.  Rep.  60 476 

Peolpe  ex  rel.  Copcutt  v.  Board  of 

Health,  140  N.Y.  1;  55  St.  Rep. 

416 245 

People  ex  rel.  Cross  ▼.  Martin,  66 

St.  Rep.  362 874 

People  ex  rel.  Durant  L.  J.  Co.  v. 

Jeroloman,  189  N.  Y.  17;  54  St. 

Rep.454 65 

People  ex  rel.  Edison  E.  I.  Co.  v. 

Barker,  189  N.  Y.  55 ;  54  St. 

Rep.  444 668,  850 

People  ex  rel.  Equitable  Q.  L.  Co. 

V.  Barker,  144  N.  Y.  94;  68  St. 

Rep.  38 664,  665 

People  ex  rel.  Gen.  E.  Co.  v.  Bar- 
ker, 141  N.  Y.  251;  66  St.  Rep. 

823   663 

People  ex  rel.  Gkrman  L.  G.  P. 

Co.  V.  Parker,  76  Hun,  6;  57  St. 

Rep.  1 850 

People  ex  rel.  Kelly  v.  Common 

Council,  77  N.  Y.  507 652 

People  ex  rel.  Man.  P.  Ins.  Co.  v. 

Comers  of  Taxes.  76  N.  Y.  64. .  668 
People  ex  rel.  Martin  v.  Myers, 

185  N.  Y.  465;  48  St.  Rep.  467.  611 
People  ex  rel.  Masterson  v.  French, 

110  N.  Y.  494;  18  St.  Rep.  281.  421 
People  ex  rel.  McAleer  v.  French, 

119  N.  Y.  602;  30  St.  Rep.  72. .  421 
People  ex  rel.  Mitlard  v.  Chapin, 

104  N.  Y.  96;  5  St.  Rep.  5^8. . .  55 
People  ex  rel.  Orman  v.  Riley,  15 

Cal.  48 7 

People  exrel.Ostrander  v.  Chapin, 

109  N.  Y.  177;  15  St.  Rep.  76. .  580 
People  ex.   rel.  Peck  v.  Com'rs, 

106  N.  Y.  64;  8  St.  Rep^665,. .  749 
People  ex  rel.  Thurber-Whyland 

Co.  V.  Barker,  141  N.  Y.  118  ; 

56  St.  Rep.  586 852 

People  ex  rel.  Union  Trust  Co.  v. 

Coleman,  126  N.  Y.  438;  38  St. 

Rep.  237 475,  662,  664 

People  ex  rel.  Westchester  F.  Ins. 

Co.  V.  Davenport.  91  N.  Y.  ^4  663 
People  ex  rel.  Witte  v.  Roberts, 

144  N.  Y.  284;  63  St.  Rep.  100.  580 
Pfandler  Barm,  etc.  Co.  v.  Sar- 

fent,  48  Hun,  154 ;  5  St.  Rep. 
13 784 

Pfohl  V.  Simpson,  74  N.  Y.  187. .  85 
PniUips  y.  Davies,  92  N.  Y.  199. .  268 


PAGE 

Phillips  V.  Gorman.  17  N.Y.  270.  782 
Phcenlx  v.  Hill,  8  Johns.  249  .. .  673 
Picabia  v.  Everard,  4  How.  118. .  37 
Pickering  v.  Pickering,  4  M.  &  C. 

300 253 

Pierce  v.  Waters,  10  W.  Dig.  482.  498 
Piersons   v.  Thompson,    1  Edw. 

Ch.  212 884 

Pill  V.  Brooklyn  Heights  R.  R. 

Co.,57  8t.  Rep.  688 73 

Pitney  v.  Leonard,  1  Paige.  461 . .  44 
Place  ▼.  Hayward,  117  N.  Y.  487; 

27  St.  R«p.  810 884 

Place  V.  Minister,  65  N.Y.  89. . . .  575 
Plunkett  V.  Donovan,  86  St.  Rep. 

91  860 

Poock  V.'  Miller*  IHilt.'ios! !! ;!!  Ill 
Pope  V.  Hanmer,  74  N.  Y.  240. . .  187 
Pope  V.  Porter.  102  N.  Y.  866. . .  789 
Poyfinger  v.  Yutte,  102  N.  Y.  89; 

ISt.  Rep.  884 154 

Porter  v.  Cobb,  25  Hun,  184.  .785,  786 
Porter  v.  Dunn,  181  N.Y.  814;  48 

St.  Rep.  198 771 

Porter  v.  Jones,  7  How.  192 673 

Porter  v.  Purdy,  29  N.  Y.  1 06 . . .  641 
Porter  v.  Smith,  107  N.Y.  531;  12 

St.  Rep.  479 717 

Post  V.  Kimberly.  9  Johns.  470. .  403 
Post  V.  West  S.  K.  R.  Co.,  128  N. 

Y.  580;  34  St.  Rep-  484 43 

Potter  V.  Ins.  Co.,  5  Hill.  149. .. .  518 
Poucher  v.  Blanchard,  86  N.  Y. 

256 588 

Powers   V.   Benedict,    80   N.  Y. 

005 430 

Pownai  v!  Taylor.  10  Leigh.  172.'  800 
Pratt  V.  Coman,  87  N.  Y.  440. . . .  465 
Pray  v.  Hegeman,  98  N.  Y.  551. .  127 

590 
Prentiss  v.  Livingston,  60  How. 

880  498 

Preston  v.*  Hawiey,*  189*N.Y.'  296- 

54  St.  Rep.  632 636 

Prewit  V.  Wilson,  108  U.  8.  22.. .  755 
Prouty  V.  Railroad  Co.,  1  Hun, 

665 575 

Purcell  V.  Purcell,  8  Edw.  Ch. 

194 887 

Purdy  V.  Railroad  Co.,  36  St.  Rep. 

48 727 

Purser  v.  Anderson,  4  Edw.  Ch. 

18..... 198 

Putnam   v.    Johnson,    10   Mass. 

488  9 

Q. 
Quinlan  v.  Prov.,  etc.,  Ins.  Co., 
133  N.  Y.  356;  45  St.  R«p.  200.  109 

R.  '"^ 

Ranney  v.  Peysey.  88  N.  Y.  1. . . .  292 
Rathbone  v.  Hooney,  58  N.  Y. 

468 881 

Raymond  v.  Loyl,  10  Barb.  488. .  Ill 


Digitized  by 


Google 


Table  op  Cases  Cited. 


XXlll 


FAOB 

Rector  v.  Teed,  120  N.Y.  583;  81 

St.  Rep.  908 889.  840 

Reddington    v.    Mining    Co.,    19 

Hun,  405 476 

Redfield   v.   Redfleld.  110  N.  Y. 

671;  18  St.  Rep.  560 165 

Redmond  v.  Hoge,  8  Hun,  171.. .  685 
Reed  v.  Gannon.  50  N.  Y.  345. . .  468 

753 
Reeve  ▼.  Crosby,  8  Redf.  74.  ...  779 
Reilly  v.  City  of  Albany.  112  N. 

Y.  80;  20  St.  Rep.  560 21 

Reuihan    v.  Dennin,    103  N.  Y. 

573;  4  St.  Rep.  261 ...829 

Re' tig  V.   Transportation  Co.,   6 

Misc.  328;  56  St.  Rep.  285 847 

Rex  V.  Gibbons.  2  C.  &  P.  97  . . .  830 
Reynolds  V.  Collins,  3  Hill,  86  .  275 
Reynolds   v.  Reynolds,  3  Wend. 

244 273 

Reynolds  v.  Robinson,  64  N.  Y. 

589      536.  771 

Reynolds  v.  Stockton,  140  U.  8. 

254 604 

Rhoads  v.  Woods,  41  Barb.  471.  544 
Richards  v.  Heather,  1  B.  &  A. 

29 126 

Richmond  v.  Roberts,   7  Johns. 

319 384 

Ridden  v.  Thrall  125  N.  Y.  572; 

35  St.  Rep.  913 232 

Rider  v.  Foggan,  87  St.  Rep. 

438  197 

Riker  v.  Comwell,  118  N.Y.  115; 

22  St.  Rep.  151 268 

Ring  V.  City  of  Cohoes,  77  N.Y. 

83 780 

Risley  v.  Bank.  83  N.  Y.  324. . . .  721 
Robbins  v.   Robbins.  133  N.  Y. 

597;  44  St.  Rep.  684 401 

Robert  Gere  Bank  y.  Inman,  51 

Hun,  97;  24  St.  Rep.  160 177 

Roberts   v.    Bank,    38  St.    Rep. 

568   327 

Roberts  y.   Cannon,  4   D.  &  B. 

256 354 

Robertson  y.  Ins.  Co.,  88  N.  Y. 

545 737 

Roberto  y.  Railroad  Co..  128  N.Y. 

465;  40  St.  Rep.  454 536 

Robinson  y.  Nay.  Co.,  112  N.  Y. 

322;  20  St.  Rep.  741 154 

RoWnson  y.  Plimpton,  25  N.  Y. 

484 618 

Robinson  y.  Smith,  3  Paige,  222.    78  i 

575 
Rochester  TMf.  Co.  y.  O'Brien,  72 

Hun,  462;  58  St.  Rep.  149 707 

Roderigas  Case.  68  N.  Y.  460.. . .  641 
Rnderigas  y.  Say.  Inst.  63  N.  Y. 

460 401 

Rodgers  y.  Barle,  6  Misc.  184  ...  345 
Rodrian  y.  N.  Y.,  N.  H.  &  H.  R. 

R.  Co..  125  N.  Y.,  529;  26  St. 

Rep.  814. 33,    34 


Rogers  y.  Palmer,  102  U.  S.  268,  539 
Romeyn  y.  Sickles,  108  N.Y.  650; 

13  St.  Rep.  864 62 

Roe  y.  Boyle,  81  N.  Y.  307 24 

Root  y.  Lord,  23  Vt.  568 214 

Rosa  V.  Jenkins,  31  Hun,  384  ...  61 
Roth  y.  R.  R.  Co.,  34  N.  Y.  548.  323 
Rose  V.  Hawley,  131  N.Y.  b66;  41 

St.  Rep.  49ii 590 

Rose  y.  Hawley,  141  N.Y.  366;  57 

St.  Rep.  441 128 

Rose  V.  Rose,  4  Abb.  Dec.  108. . .  589 
Rose  V.  R.  R.  Co.,  58  N.  Y.  217..  859 
Routledge   y    Worthington   Co., 

119  N.  Y.  597;  30  St.  Rep.  195.  29 
Rowell  y.  Lambert,  66  Hun,  4;  49 

St.  Rep.  179  135 

Rowland  y.  Mayor.  88  N.  Y.  376.  652 
R.  R.  Co.  y.  Bingham,  29  Ohio, 

369 184 

R  R.  Co.  y.  Collins,  3  Lans.  29. .  720 
R.  R.  Co.  V.  Collins  57  N.  Y.  681.  720 
R.  R.  Co.  V.  Falvey,  104  Ind.  409  535 
R.  R.  Co.  y.  Lythgoe,  2  L.  M.  & 

P.  221 188 

R.  R.  Co.  V.  WoodruflP,  49  Ark. 

381 210 

Ruckman  y.  Astor,  9  Paig  •.  517. .     63 

Uugg  V.  Ru^g.  83  N.  Y.  592 779 

Russell  V.  Butterfield,  21  Wend. 

300 544,  545,  669 

Russell  y.  Pistor,  7  N.  Y.  171 . . .  45 
Rutherford  y.  Schattman,  119  N. 

Y.  604;  28  St.  Rep.  847 537 

Ryeni  y.  Hedges.  1  Hill,  646 690 

S. 
Sage  y.  City  of  Brooklyn,  89  N.Y. 

189 20,    21 

Sage  y.  Sherman,  2  N.  Y.  417. ...  702 
Salters  y.  Sheppard,  11  W.  D.  189 

697,  863 
SaHzman  y.  R.  R.  Co.,  73  Hun, 

567;  56  St.  Rep.  220 427 

Sanders  y.  Getchell.  76  Me.  158. .  7 
Sands  y.  Hughes,  53  N..Y.  287. 

799  800 
Sands  y.  Hughes.  53  N.  Y.  296. . .'  137 
Sanford  y.  Ellithorpe,  14  W.  Dig. 

154    60 

Sanford  y.  Sanford,  62  N.  Y.  553.  555 
Sayles  y.  Best,  140  N.  Y.  868;  55 

St.  Rep.  779 824 

Sayles  y.  Sims,  73  N.  Y.  551 482 

Schell  y.  City  of  N.  Y..  128  N.  Y. 

67;  38St.  Rep.  442 588 

Schell  y.  Lowe,  75  Hun,  43;  58  St. 

Rep.  179 295 

Schenck  y.  Andrews.  46  N.Y.  589  134 
Schenck  v.  Andrews.  57  N.Y.  133  135 
Schenck  v.  Ellingwood,  3  Edw. 

Ch.  175 . .   799 

Schile  y.  Brokhahus,  80  N.Y.  614.  183 
Schmalz  y.  Mead,  125  N.  Y.  188; 

84  St.  Rep.  779 195 


Digitized  by 


Google 


XXIV 


Table  of  Cases  Cited. 


Schmidt  t.  Reed,  182  N.  T.  106; 

43  St.  Rep.  490 102 

Schwartz  v.  Weber,  103  N.  Y.  668; 

6  St.  Rep.  688 697 

Scott  V.  Waroer,  2  Lans.  49 860 

Schultz  V.  R.  R.  Co.,  89N.Y.  242.  639 
Schwartz  v.  Wechler.  49  St.  Rep. 

145    859 

Schwier  v.  R.  R.  Co..  90  N.  Y  .558  73 
Seaman  ▼.  Hasbrouck,  85  Barb. 

151 771 

Segar  v.  Atkinson.  1  H.  Bl.  103. .  278 
Seiser  Bros.  Co.  v.  Potter  P.  Co., 

77  Hun.  315;  59  St.  Rep.  826. .  154 
Serat  V.  Utica.  I.  &  E.  R.  R.  Co., 

103  N.  Y.681 116 

Seybolt  v.  R.  R.  Co.,  95  N.  Y.  562  835 
Seymour  v.  McKinstry.  106  N.  Y. 

280;  8  St.  Rep.  580 45 

Shaver  v.  Eldred.  38  Hun,  632. . .  783 
Sliaw  V.  Broadbent;  129  N.  Y.  114  589 
Shaw  V.  Ins.  Co.,  69  N.  Y.  286. . .  788 

Shaw  V.  Jewett,  86  N.  Y.  616 83 

Sheffield  v.  Robinson,  62  St.  Rep. 

763 84 

Sheldon,    H.    B.    Co.    v.  Eicke- 

meyer,  H. J8.  M.  Co.,90  N. Y.  612  78 
Sherman  v.  Sherman,  2  Vem.  276  273 
Sherry  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co.,  104N.Y.  656;  5St.  Rep. 

374     80,     34 

Shields  v.  Sullivan,  3  Dem.  296. .  763 
Shriver  v.  Shriver,  86  N.  Y.  575.  507 
Sibley  v.  As.  Co.,  18  St.  Rep.  884  673 
Sickles  V.  Flanagan,  79  N.  Y.  224  60 
Siefke  v.  Siefke,  5  Misc.  406 ;  55 

St.  Rep.  388 862 

Silvey  v.  Lindsay,  107  N.  Y.  55  ; 

list.  Rep.  185 5.  854.  619 

Simpson  v.  N.  Y.  Rubber  Co..  80 

Hun,  415;  62  St.  Rep.  98 68 

Sims  V.  Humphrey.  4  Denio,  185.  512 
Singer  Mfg.  Co.  v.  Drummond,  40 

nun.2fi) 308 

Sisters  of  Charity  v.  Kelly.  67  N. 

Y.409    320 

Sitteriy  v.  Grecrg.  90  N.  Y.  685. .  683 

Slater  v.  Jewett.  85  N.  Y.  61 530 

Slauson  v.  Walkins.  95  N.  Y.  869  689 
Slee  V.  Man.  Co..  1  Paige.  48.  ...  61 
Slipper  V.  Stidstone,  5  Term.  R. 

483 126 

Sloane  v.  Elmer,  64  N.  Y.  201 . . .  384 
Sloan  v.  R.  R.  Co.,  45  N.  Y.  125 

683,  684 

Smith  V.  Ayer,  101  U.  S.  820 535 

Smith  V.  Benson.  1  Hill,  178 715 

Smith  V.  Bowen.  35  N.  Y.  83. . . .  216 

Smith  V.  Britt,  8  W.  D.  76 673 

Smith  V.  Church,  5  Hun,  109 110 

Smith  V.  Erwin.  77  N.  Y.  466. . . .  488 
Smith  V.  Hilton,  50  Hun,  237;  19 

St.  Rep.  340 46 

Smith  V.  Matteson,  41  Hun.  216;  4 

8t.Rep.204 72 


PAQK 

Smith  y.  Milk  Co.,  70  Hun,  848  ; 

588t.  Rep.  891 158 

Smith  V.  N.  Y.  C.  R.  R.  Co.,  24 

N.  Y.  227 653 

Smith  V.  N.  Y.  &H.  R.  R.  Co.,  19 

N.  Y.  127 87 

Smith  ▼.  Skinner.  1  How.  122. .. .  678 
Smith  V.  Smith.  79  N.  Y.  684  ...  127 
Smyth  V.  Sturges,  108  N.  Y.  495  ; 

13  St.  Rep.  801 lOO 

Snebley    v.    Connor,   78  N.    Y. 

218        •.   649 

Sommerville  v.  Crook,  9  Hun,  668  60 
Spark  V.  Purnell,  Hobart,  75.  ...  848 
Spear  v.  Tinkham,  2  Barb.  Ch. 

211 255 

Spelnuin  v.  Terry,  74  N.  Y.  451 . .  59a 
Springer  v.  Dwyer,  50  N.  Y.  19  .  675 
Spruck  V  McRoberts,  189  N.   Y. 

198 ;  54  St.  Rep.  461 195 

Starin  V.  Kelly,  88  N.  Y.  418  .. .  742 
Starks  v.  People,  5  Denio,  106. . .  689 
Starr  Cash  Car  Co.  v.  Relnhardt, 

56  St.  Rep.  404 719 

State  ▼.  Aldrich,  14  R.  I.  171....  854 
State  ▼.  Grizzard,  89  N.  Y.  115. .  354 
Steams  v.   Gage,  79  N.  Y.  102 

469.  470.  758.  754 
Stedecker  v.  Bernard.  102  N.  Y. 

327    346 

Steinam  v.  BeU,  7  Misc.  818 ;  57 

St.  Rep.  462 666 

Steinweig  v.  Railroad  Co..  48  N. 

Y.  127 695 

Sterett  v.  Railroad  Co.,  17  Hun, 

816 476 

Sterling  v.    Drake,  29  Ohio  St 

Rep.  457 ..   627 

Sterry    v.    Arden,  1    Johns.  Ch. 

261 755 

Stevens  v.  Brennan  79  N.Y.  259.  60 
Stewart  v.  Travis.  10  How.  148..  197 
Store  Service  Co.  v.  Hartung,  46 

St.  Rep.  191 382 

Stowell  V.  Chamberiain,  60  N.  Y. 

272 131 

Stringham  v.  Hilton,  111   N.  Y. 

188;  19  St.  Rep.  621 835 

Strobridge  Lith.  Co.  v.  Crane.  35 

St  Rep.  474 675 

Strohm   v.  Railroad   Co..   96  N. 

Y.  305 386 

Strong   V.    King.    85   Am.  Dec. 

336.... 720 

Strong  V.  Taylor.  2  Hill.  326....  214 
Stuber  v.  Schuartz,  1  C.  C.  114..  179 
Succession  of  Ehrenberg.  21  La. 

Ann.  280 848 

Sullivan  v.  Tioga  Railroad  Co.,  44 

Hun.  304;  112  N.Y.  634;  21  St 

Rep.  827     87 

Sussdorf  v.  Schmidt,    55  N.  Y. 

319  679 

Sutter  v.*  Vanderver.  122'  N.  Y. 

652;  84  St.  Rep.  211 621 


Digitized  by 


Google 


Table  of  Cases  Cited. 


PAOB 

Swan  ▼.  Bournes,  47  Iowa,  501. .  645 
Swan  y.  Railroad  Co.,  61  St  Rep. 

28 864 

Sweeney  y.  Enyelope  Ck>.,  101  N. 

Y.  {3d 860 


Taaks  y.  Schmidt,  19  How.  413. .  678 
Talcott  y.  Indemnity  Co.,  81  Hun, 

577;  68St.  Rep.  fc6 158 

Tate  y.  McCormick.  28  Hun,  218.  516 

Tayler  y.  Web,  Style,  801 848 

Taylor  y.  Aasn.,  136  N.  Y.  348; 

60  St.  Rep.  7 476 

Taylor  y.  Enoch  Morgan's  Sons 

Co.,  124  N.  Y.  184;  &  St.  Rep. 

68 .    82 

Taylor  y.  Mayor,  82  N.  Y.  10  ...  462 
Teaz  y.  Chrystle,  2  E.  D.  Smith, 

621;  2  Abb.  109 741 

Tebo  V.  Robinson,  100  N.  Y.  27..  174 
Tefft  y.  Munson.  57  N.  Y.  97. . . .  601 
Ten  Eyck  y.  Craig.  62  N.  Y.  406.  606 
Texas  y.  White,  10  Wall.  483  ...  498 

499 
Therasson  y.  McSpedon,  2  Hilt.  1.  771 

Thomas  y.  Hesse,  34  Mo  18 192 

Thomas  y.  Scutt.  127  N.  Y.  188; 

88  St.  Rep.  692 832 

Thomas  v.  Scutt,  127  N.  Y.  140; 

38  St.  Rep.  692 29 

Thomas  y.  Thomas,  2  Q.  B.  851. .  338 
Thompson  y.  Ketcham,  8  Johns. 

146 332 

Thompson  v.  Peter,   12  Wheat. 

563 275 

Thompson  y.  Seastedt,  6  T.  <&  C. 

80;  affd,  62  St.  Rep.  634    779 

Tiemey  y.  R  R,  Co..  76  N.Y.  308  774 
Tierney  y.  Railroad  Co.,  76  N.  Y. 

314 695 

Tildeu  V.  Green,  130  N.  Y.  29;  40 

St.  Rep.  512 124 

Tisdale  y.  Moore,  8  Hun,  19.  ...  741 
Tooley  v.  Baoon.  70  N.  Y.  84. . . .  684 
Tousey  v.  Roberts,  114  N.Y.  816; 

23St.Rep.223 67 

Towne  Co.  v.  Neale,  78  Cal.  63. .  211 
Town  of  Mentz  y.  Cook,  108  N. 

Y.  507;  13  St.  Rep.  845 717 

Townsend  v.  N.Y.  L.  Ins.  Co.,  4 

C.  P.403 25 

Townsend  y.  Rackham.  143  N.Y. 

532;  62  St.  Rep.  851 43 

Towns  V.  R.,  W.  &  O.  R.  R.  Co., 

28  St.  Rep.  124 34 

Tracy  v.  Suydam.  30  Barl).  110. .  24 
Traders'  Nat.  Bank  y.  Parker,  130 

N.Y.  415;  42  St.  Rep.  506 165 

300.  436 
Trev^n  v.  Ins.  Co.,  11  Hun,  286.  37 
Truesdale  y.  Sarles,  104 N.Y.  164; 

5  St.  Rep.  565 468.  757 

Trust  Co.  y*  Smith,  82  Hun.  494; 

64  St.  Rep.  134 849 

Vol.  LXVI— d 


XXV 
PAGS 

Trustees  y.  Dennett,  6  T.  <&  C.  217  210 
Tuchband  y.  RaQroad  Co.,  115  N. 

Y.  487;  26  St.  Rep.  440 477 

TuUock  y.  Dunn,  R  &  M.  417. . .  275 
Tiithill  y.  Tracy.  81  N.  Y.  157.. .  208 

U. 

Ulrich  y.  Arnold.  120  Pa.  St.  170.  217 
Uhich  y.  Uh-ich.  42  St.  Rep.  216.  765 
Underbill    y.   PhilUps,  10   Hun. 

591 145 

Underwood  y.  Fanner's  Joint  S. 

Ins.  Co..57N,Y.  500 163 

Unger  y .  Jacobs,  7  Hun,  221 28 

Union  Ins.  Co.  y.  Central  T.  Co., 

36  St.  Rep.  435..: 300 

U.  S.  Trust  Co.   y.  O'Brien.  143 

N.  Y.  284;  62  St.  Rep.  336. .. .  727 


Van  Allen.  1  Hilt.  525. 332 

Van  Buren  v.  Fort,  4  Wend.  209.  678 
Van  Dyck  y.  McQuade.  85  N.  Y. 

616 686 

Van   Houten   y.   Fleischman,    1 

Misc.  180;  48  St.  Rep.  763;  afTd. 

728,  780;  142  N.  Y.  624;  60  St. 

Rep.  867 780 

Vanlandingham  y.  Ryan.  17111. 24  316 
Van  Rensselaer  y.  Mould.  77  Hun, 

553;  60  St.  Rep.  894 545 

Van  Slyck  y.  Hyatt,  46  N.Y.  364.  690 
Van  Tassel  y.  Ins.  Co.,  72  Hun, 

146 109 

Van  Valkenburgh  y.  Watson.  13 

Johns.  480 110 

Van  Voorhis  y.  Van  Voorhis,  51 

•  N.  W.281 835 

Vail  V.  Reynolds.  118  N.  Y.  297; 

28  St.  Rep.  707 188 

Vaugh  V.  Hopson,  10  Bush.  337.  .  214 
Veiller  v.  Oppenheim,  58  St.  Rep. 

190 523.  524 

Verplanck  v.  Van  Buren,  76  N.Y. 

259 575 

Voisin  V.  Ins.  Co.,  123  N.  Y.  120; 

38  St.  Rep.  160 718 

Volkmer  v.  Railroad  Co.,  134  N. 

Y.  418;  47 St.  Rep.  185.  ..  526.  835 
Von    Hermanni    v.    Wagner.    81 

Hun,  431;  63  St.  Rep.  185 820 

Von  Hoflfman  v.  Ward.  4  Redf. 

244 854 

Voorhis  v.  Child,  17  N.  Y.  854.. .  126 
Vorzimer  v.  Shapiro.  6  Misc.  143; 

o5St.  Rep.  693 667 

Vought  V.  Williams,  120 N.Y.  253; 

30St.Rep.899 507 

Vrooman  v.  Turner,  69  N.  Y.  282.    48 
Vroom  V.  Ditmas.  4  Paige.  526 .. .    61 

W. 

Wadsworth  v.  Lyon.  93  N.  Y.  201.  837 
Wahl  V.  Barnum,    116  N.  Y.  87; 
26  St.  Rep.  457..  165,  300,  436,  515 


Digitized  by 


Google 


Table  of  Cases  Cited. 


xxyi 

PAGE 

Waite  V.  Combes,  5  De  Qex  &  S. 

676 848 

Wakeman  v.  Mfg.  Co.,  101  N.  Y. 

205 : 727 

Wakeman  v.  Sherman,  9  N.  Y.  85.  174 
W^ker  V.  Brie  R  Co.,  63  Barb. 

260 78 

Walker  v.  MUlard,  29  N.  Y.  87o. .  462 
Walton  V.  Cronley,  14  Wend .  64.  220 
Walton  V.  Mather.  10  Misc.  216; 

63  St.  Rep.  880 686 

Waterworks  Co.   v.  Brinkhouse, 

28Pac.681 211 

Wannamaker  v.  City  of  Rochester, 

44  St.  Rep.  45;  137  N.  Y.  529; 

60  St  Rep.  930    886 

Waring  V.  Tel.  Co.,  4  Daly,  233..  726 
Warn  v.  N.  Y.  C.  &  H.  R.  R.  R. 

Co..  80  Hun,  71;  61  St.  Rep.  585.  67 
Washbun  v.  Mott.  34  8t.  Rep.  145.  201 
Waterbury  v.   Mather,  16  Wend. 

611 179 

Watt  V.  Crawford,  11  Paige,  472 .  86 
W.  D.  Wilson  Printing  Ink  Co.  v. 

Bowker;  42  St.  Rep.  84 678 

Webb  V.  Buckalow,  82  N.  Y.  559.  590 
Webber  v.  Blunt.  19  Wend.  190. .  834 
Webber  v.  Bridgman.  118  N.  Y. 

605;  23  St.  Rep.  674 739 

Webster  v.   Lawrence,  47  Hun, 

565;  15  St.  Rep.  140 505 

Weed  V.  Hamburg  B.  F.  Ins.  Co., 

133  N.  Y.  394;  45  St.  Rep.  405.  108 
Weeks  v.  Cornwell.  104  N.Y.  825; 

5  St.  Rep.  632    280 

Weble  V.  Haviknd,  42  How.  399.  516 
Wchle  V.  Haviland,  69  N.  Y.  448.  667 

Weil  V.  Kempf,  12  C.  P.  879 692 

Weiss  V.  Strauss,  39  St.  Rep.  78  .  670 
Wellington  v.  Classon.  18  How. 

10 673 

Wells  V.  Miller,  66  N.  Y.  265  .  .482 
Wells  V.  Town  of  Salina,  119  N. 

Y.  280;  29  St.  Rep.  732 52 

Welsh  V.  Cochran,  63  N.  Y.  181.  180 

538 
Wensley  t.  Randolph,  9  Misc.  457; 

61  St.  Rep.  131 358 

West  V.  City  of  Utica.  71  Hun, 

546;  54  St.  Rep.  911 61 

Weston  V.  City  of  Syracuse.  68  St. 

Rep.  501 21 

Weston  V.  City  of  Troy,  189  N.  Y. 

281;64St.  Rep.  493  168 

West  V.  Ward.  42  N.  W.809 730 

Wetmore  v.  Parker,  52  N.  Y.  451.  150 
Wetmore  v.  Porter,  92  N.  Y.  76. .  334 
Wheatland  v.  Pryor.  183  N.Y.  97; 

448t.  Rep.  811 721 

Wheelock  v.  Hotchkiss,  18  How. 

468    785 

Wheelan  v.  Ansonia  Clock  Co.,  97 

N.Y.  293 862 

Whitaker  v.  Whitaker,  62  N.  Y. 
868 249 


PAGE 

Whited  V.  Ins.  Co.,  76  N.  Y.  416.  522 

White  V.  Hoyt.  78  N.  Y.  505 800 

436,  515 
White  V.  Lith.  Co.  181  N.  Y.  631; 

43  St.  Rep.  312 855,  866 

White  V.  Patten,  24  Pick.  824  .. .  601 
Whiting  V.  Edmunds.  94  N.  Y. 

809    799 

Whitney  v.  Crim.  1  Hill.  61 880 

Wilcox  V.  Daggett,  15  W.  D.  208.  673 
Williamson  v.  Brown.  15  N.  Y. 
854.  .44.  468.  469,  470.  750, 751,  752 
758,  754 
Wilcox  V.  Wilcox,  48  Barb.  829. .  803 
Wilder  v.  Boynton.  63  Barb.  547.  86 
Willard  v.  Bridge.  4  Barb.  861. . .  880 

831 
Williams  v.  Boyle,  1  Misc.  864;  48 

St.  Rep.  713 388 

Williams  v.  Hutchinson,  8  N.  Y. 

812 217 

Williams  v.  Ins.  Co.,  54  Cal.  450.  414 
Williams  v.  McComb,  3  Ired.  Eq. 

450 848 

Williams  v.  Railroad  Co..  116  N. 

Y.  628;  27  St.  Rep.  760 860 

Williams  v.  Townsend,  31  N.  Y. 

411 606 

Willse  V.  Whitaker.  22  Hun,  242.  833 
Wilmerding  v.  McKesson,  103  N. 

Y.  829;  8  St.  Rep.  108 782 

Winchell  v.  Hicks,  18  N.  Y.  558..  800 
Wing  V.  Railroad  Co..  1  Hilt.  248.  695 
Wise  V.  Grant,  140  N.  Y.  698;  66 

St.  Rep.  496 480.  712 

Wohlfahrt  v.   Beckert,  92  N.  Y. 

491 50 

Wohlfahrt  v.  Beckert,  92  N.  Y. 

490 856 

Wolcott  T.  Holcomb,  81  N    Y. 

126 689.  690 

Wolf  V.  Buttner.  6  Misc.  119;  57 

St.  Rep.  861 690 

Wolfe  V.  Conkey  Ave.,  etc..  Ass'n, 

75  Hun.  203;  58  St.  Rep.  666. .    77 
Woodard  v.  Foster,  64  Hun,  147; 

45St.  Rep.  77 29 

Wood  Case,  2  Cow.  18 652 

Wood  V.  Fitzgerald.  8  Oreg.  66:^ . .  8 
Woodruff  ▼.  Railroad  Co.,  93  N. 

Y.  616 809 

Woodstock  I.  Co.  y.  Richmond  & 

D.  E.  Co..  129  U.  S.  648 188 

Woodward  v.  Fuller.  80  N.  Y.  312  468 
Woodward  v.  James.  115  N.  Y. 

346;  26  St.  Rep.  146 252 

Work  V    Bench,  85  St  Rep.  22; 

aff'd.  87  St.  Rep.  547 174 

Wright  V.  Nostrand.  94  N.  Y.  88.  582 
Wright  V.  Nostrand.  100  N.  Y. 

616 660 

Wright  V.  Wright,  1  Cow.  598. . .  249 
Wright  V.  Wright.  64  N.  Y.  487.  755 
Wyckoff  V.  Froramer.  66  St.  Rep. 
611 518 


Digitized  by 


Google 


Table  of  Cases  Cited. 


XXV 11 


Y.  PAGE 

Young  ▼.  Bush.  86  How.  240 ....     86 
Young  V.  Harrison.  17  Ga.  80.. . .  210 

Young  V.  HIU,  67  N.  Y.  168 274 

Youngs  ▼.  Lee,  12  N.  Y.  552  . . . .  676 


Zeigenfoss  ▼.  Zelgenfuss,  21  Mich. 
414 885 


PAGE 

Zeigler  y.  Railroad  Co.,  52  Conn. 

548 87 

Zinimermann  v.  Einkle,  108  N.Y. 

282;18  8t.  Rep.  684 884 

Zoebisch  v.  Von  Minden,  120  N. 

Y.  406;  81  St.  Rep.  499 515 

Zoeller  v.  Riley,  100  N.  Y.  102.. .  180 

742 


Code  of  Procedure  Cited. 


149.< 
821. 


PAGE 
..    177 

..  690 


,354. 
t899. 


FAGS 

..  692 
..  766 


Criminal  Code  Citeu 


PAGE  I 

§410 454    §902. 

§604 628,  627l§908. 


PAGE 

400 

.400,  401 


PAGE 

i266 541 

609 458 

511 451,  458 


Penal  Code  Citbix 
521 


PAGE 

.451,  458 
115 


New  York  Revised  Laws  Cited. 

PAGE  I 


IR.  L.,  chap.  62. 


PAGE 

2  R.  L.,  chap.  282,  §  88 260 


United  States  Revised  Statutes  Cited. 

PAGE  I  PAGE 

U.  S.R  a  ch.  18,  §§751-766.. 628,  624 1  U.  S.  R.  S.  g  4472 221 


California  Constitution  Cited. 


Art.  «,  88  8.  4. 


PAGE 

..      7 


Kansas  Constitution  Cited. 


Art  5,88.. 


PAGE 

8 


Maine  Constitution  Cited. 


Art.  2,81.. 


PAGE 

..      7 


Oregon  Constitution  Cited. 


Art.  2,8  4.  — 


PAGE 

..      8 


Digitized  by 


Google 


xxvm 

Arts.' 
4, 


New  York  Constitution  Cited. 

PAGB 


1,  8. 


6d6 


Art.  18,  §5. 


PAGE 

.671,  658 


New  York  Bbvisbd  Statutes  Cited. 


IRS. 


898,  §  17.. 

772 

728,  §  18. . 
798,  §  147. 


740,  g  1. 
4,765 


, 799 

192 

764,765 794 

766,§18 796 

768 148 

778,§2 808 

778,§  8. 265 


PAGE 

1R.8.,  774,§6 265 

2  R.  8.,  §  85,  art.  1,  tit.  2,  p.  1. . .  684 

§  147,  art.  4,  tit.  2,  c.  1..  186 

82,  §  6,  subd.  1 408 

88,§36 24 

89,90 24 

187,  §§1,5 742 

884 220 

617,  §24,  pt  8 785 

679,§44 690 


Sixth  Edition, 
page  i                                                page 
8R.  S.,  578,  g  15 178 1 8  R.  8.,  2299, §86 24 

Bibdsbtb'b  Editioit. 

PAGE 

1R8.,1781,§  6 581 


Jfew  York  Session  Laws  Cited. 


PAGE 


1778,  chap. 
1801, 

1801  

1837 

1842,  chap. 

1842. 

1848, 

1848, 

1850, 

1862, 

1858, 

1855. 

1867, 

1859, 

1862, 

1869, 

1670. 

1878. 

1878, 

1873, 

1875, 

1877, 

1878, 

1878, 

1880, 

1880, 

1880, 

1881, 

1882, 


6... 

186. 


180.  §  21 . 

180 

40 

266 

140,1 
401,1 


260 
556 
556 
4 
817 
183 
876 
774 
400 
188 
852 


1882, 
1882, 
1888, 
1888, 


87,  § 
466,  t 

218,§6 20 

482 588 

876 .  240 

137 240 

200 '. 262 

885,  §91 898 

696 179 

482 260 

417 179 

75 53 

817,§2 58 

14,§148 767 

14,§188 767 

269,  §4 666,  851 

622 58 

185 126 

858 670 

410 859,  511,  692 

410,§819 864 

26.  584 

122 68 


1888.  chap. 
1886, 
1886. 
1885, 

1886 

1886, 

1886,  chap. 

1886, 

1887, 

1887, 

1887, 

1887, 

1888. 

1890 

1890,  chap. 

1890, 

1890, 

1891. 

1891, 

1892 

1892 

1892,  chap. 
1892, 


PAGB 

864,§7 75 

82 54 

283,§8 579 

826 54 

759 

842..  94,96,496,860,  862 

816 58 

409 276 

242,§8 66 

462 276 

476 579 

718,§1 282 

816 860 

261,  262 

566,§68 662 

666,§91 202 

668 260 

7 817 

617 628 


'1892. 
1892, 
1892, 
1892, 


1892, 
1892, 
1892, 
1892, 


721 

169 769 

186 784 

190,  §16 767 

190,§18 767 

190,  §  21 767 

399,§2 812 

899.§6 189 

899,  §22 141 

899 808,  804 

401.§26 422 

602 745 

676,§84 774 

680 8J7 


Digitized  by 


Google 


New  Yobk  Session  Laws  Cited. 


XXIX 


PAGE 


1881, 

888 
888; 
888, 
888, 
888, 


tiiap.d&I 287,  610 


772 
801 
746 
422 
400 


661,  §14 248 


1894, 
1894, 
1894, 
1894. 
1894, 
1894. 
1894, 


PAOB 

..  579 


876 

76 

104 

74 
202 


Consolidation  Act  Ciriox 


PAGB 

5879 610,  612 

13W 692 

mo 692 

1271 692 

1857 511 

1858 612 

1860. 612 


PAGB 

1867 859 

,1884 859 

,1488 858 

1827 722,  728 

,1829 728 

,1880 728 


Rules  Cited. 

vagb i  pagb 

Rule© 697lRulea  88 697 

Rule41 697 


Code  op  Civil  Procedure  Cited. 


CiTflPto., 


PAGB 

2 684 

14,8abd.8...  684 

66 684,  807 

880 r 50 

868 799 

882 60 

889 •.    667 

897 50 

408 656 

406 557 

416 821 

482.  subd.  8 476 

482 617 

488 881 

462 888,  675 

459 848 

481,  subd.  8 528 

488 572 

499 881 

500 177,  197 

501,  subd.  2 707 

"501,602 686 


410 
627 
197 
196 
815 
566 
567 
687 
572 406.  407 


502 
608. 
507. 
514. 
516. 
519. 
527. 
589. 


CiTilPro., 


PAGB 


591 

407 

686 

814 

641 

460 

649 

460 

718 

278 

728 

781 

.646,688, 

821 
696 

780 

668 

791 

858 

798 

858 

820 

672 

827 

584 

829. .59, 60, 764, 765, 
884 

766 

P29 

886 

829 

^985-987.. 

527 

992.....  . 

728 

997 

697 

999 

1000 

.182,  516, 

697 

728 

1006  ... 
1009 

718 
788 

1015. 

584 

1022 

1028 

104, 

165 
165 

1204 

46 

1205 

846 

1279 

856 

1292 

719 

1294 

861 

1809 

692 

Digitized  by 


Google 


XXX 


Code  of  Civil  Procedure  Cited. 


FAGS 


OlTil  Pro.,  I 


1828 

649 

1887. 

....  689 

1840. 

744 

184^ 

744 

1849. 

84 

1878. 

644 

1501. 

189 

1512. 

178 

1518. 

178 

1614. 

178 

1597 

....  705 

1628. 

887 

1655. 

218 

1674. 

96 

1722 

544 

1726. 

544 

1727 

544,  645 

1730. 

544 

1781. 

644 

§1782-1785.... 
1758 

544 

...155 

1769. 

885 

1780.. 
1810, 

....  153. 
Bubd.  2. . 

154,  155 
292 

1810, 
1812. 

8ubd. 8  . 

685 

685 

1815. 

491 

gl885,  1886... 

2149-2187 

2150 

766 

862 

.  ...  868 

2152. 

868 

2174. 

868 

2282, 
2284. 

8ubd.2  . 

207 

612 

2?t89 

..  ..  612 

2246. 

612 

2884. 
2800. 

.  .  801 
.  ...  208 

2488. 

748 

2442. 

744 

2444.. 

.  681,  744 

2459. 

...  .  744 

ClvU  Pro., ' 


2481 

2545 

2561,2662.. 

2586 

2618 

2622 


648, 


i2718. 
i  2728. 
.2750. 
j  2759. 
I  2861. 
I  2884. 
i2931. 
12937 


5.  764,  766, 


PAOB 

..  824 

.  271 

..  768 

780 
779 
780 
557 


2947 

3015.... 

8046 

8019 

8078 

8127 

8188 

8191,  subd.  8. 

8191 

8192 

8213 

8214 

8228,  subd.  4. 


788, 


844 
824 
55^ 
851 
179 
544 
880 
880 
70^ 
861 
858 
544 
785 
584 


3284.. 

8247 689,  690, 

8248 

3251......  784,  786, 

8256 

8258 788.  786, 


8848,  subd.  20 

8847.  subd.  6 

8847 786, 


179 
674 
674 
464 

im 

783 
78ft 
784 
786 
78ft 
820 
781 
684 
78ft 


Digitized  by 


Google 


TABLE  OF  AFFIRMED  AND  REVERSED  CASES. 


VOLUME  66. 


Bolton  9.  Meyers,  64,  142;  afTd,  66, 

680. 
Carlson  v.  Wiotersou,  64,  113 ;  rev'd, 

66,649. 
Ooler  V.  Pittsburgh  Bridge  C«.,  65, 

714;rev'd,  66,  616. 
Dempsey  v.  N.  Y.  C.  &  H.  R  R  R. 

Co.,  62,  686 ;  afiTd.  66.  651. 
Edgecomb   «.    Buckhout,  64,    820; 

rev*d,  66.  641. 
Poo  Long  V.  American  Surety  Co.,  59, 

98  ;  aff'd,  66.  612. 
Heath  «.  N.  Y.  Building  L.  Banking 

Co.,  65,  639 ;  aff'd,  66,  682. 
Johnson  v.  Steam  G.  &  L.  Co.,  55, 

138  ;  aTd.  66,  276. 
Lamb  v.  Lamb,  57,  285 ;  afiTd,  66, 

634. 
Marks  v.  Rochester  R  Co.,  59,  849 ; 

rev'd,  66,  283. 
Matter  of  James,  60, 184 ;  afTd,  66, 

24ew 


Matter  of  Miner,  55,  225 ;  aff'd,  66, 

265. 
Matter  of  Patterson,  61,  439;  aff'd„ 

66.  639. 
Matter  of  Smith,  65,  464 ;  rev'd,  iMr 

241. 
Mayor  v,  N.  Y.  Refrig.  C.  Co.,  62,. 

553 ;  afTd,  66,  590. 
Mutual  L.  Ins  Co.,  «.  ODonnell,  49» 

918 ;  reVd,  66,  627. 
O'Brien  v.  Grant,  66,        ;  aflPd,  66, 
28^. 
People  ex  rel.  Root  v.  Board  of  Suprs., 

62,  691 ;  aff'd,  SS,  258. 
Roarty  v.  McDermott,  66,  328 ;  aff'd, 

66.  654. 
Sawyer  v.  Cubby,  58,  68 ;  rev'd,  66, 

582. 
Schutz  V,  Morette,   63,  428 ;  rev*d, 

66.  271. 
Scudder  v.  Mayor,  60,  858;  aff'd,. 

66,609. 


.Digitized  by 


Google 


Digitized  by 


Google 


TUB 


MW  YORK  STATE  REPORTER. 


In  the  Matter  of  Feter  J.  Gabvey, 

(Supnms  Court,  General  Term,  First  Department,  Filed  Fdrrua/ty  16,  1896,) 

Election— YoTB^s— Residence. 

A  student  at  a  seminary  of  learning  cannot  gain  a  residence  for  the  pur^ 


pose  of  votings  though  he  has  no  other  domicile. 

Appeal  from  an  order,  granting  an  application  to  strike  names 
from  the  list  or  register  of  votera 

Appeal  from  an  order  of  the  special  term  striking  the  names  of 
the  appellants  from  the  registry  of  voters  of  the  second  election 
district  in  the  thirteenth  assembly  district  of  the  city  of  New 
Tork.  Henry  Meiser  is  twenty^seven  years  of  age  and  was  bom 
at  Wappinger's  Falls,  N.  Y.,  where  he  resided  with  his  parents 
until  he  reached  the  age  of  fourteen,  when  he  left  home  and  at- 
tended a  school  in  New  Hampshire  and  a  college  in  Massachu- 
setts. His  father  died  in  1881 ;  his  mother  now  resides  in  Phila- 
delphia, Pa.  In  1887,  when  twenty  years  of  age,  he  went 
south  as  an  engineer,  and  in  1888,  when  twenty-one  years  of  age,  he 
returned  to  this  state,  residing  at  BuflEalo,  where  he  lived  upon  the 
income  of  his  property  and  the  results  of  his  labor  until  October, 
1889,  when  he  came  to  this  city  and  became  the  secretary  of  the 
Microphone  Carbon  Battery  Company  at  No.  112  Liberty  street  and 
^established  his  residence  at  No.  28  West  Twelfth  street — a  board- 
ing house.  September  15,  1890,  he  removed  to  No.  64  Clinton 
place,  where  he  took  an  apartment  for  himself  and  sister,  and  re- 
sided there  until  September,  1891.  He  registered  and  voted  in 
November,  1890,  as  a  resident  of  No.  64  Clinton  place,  and  his 
name  is  in  the  city  directory  for  that  year.      From   September, 

1891,  to  March,  1892,  he  was  temporarily  at  Milford,  Conn.,  as 
purchasing  agent  for  the  National  Electrical  Manufacturing  Com- 
pany, but  did  not  become  a  resident  of  that  state.     From  March, 

1892,  to  November,  1892,  he  resided  at  No.  55  West  Thirty-Brst 
street — a  boarding  house — and  was  employed  as  a  clerk  for  a  firm 
doing  business  at  the  corner  of  Tenth  avenue  and  Thirty-seventh 
street.  In  1892  he  voted  as  a  resident  of  No.  55  West  Thirty- 
first  street  and  was  placed  on  the  list  of  persons  qualified  to  per- 
form jury  duty  and  summoned  to  perform  such  duty  From  No- 
vember, 1892,  to  May,  1893,  he  resided  at  No.  52  West  Twenty- 
first  street — a  boarding  house.  The  summer  of  1898  he  spent  on 
Long  Island.     In  September,  1893,  he  began  the  study  of  theol- 
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ogy  at  the  General  Theological  Seminary  of  the  Protestant  Epis- 
copal church  at  No.  175  Ninth  avenue  in  the  city  ,of  New  York 
and  which  is  in  the  second  election  district  of  the  thirteenth 
assembly  district  of  said  city.  He-took  up  his  residence  at  one 
of  the  buildings  belonging  to  said  institution  which  is  known  as 
No.  6  Chelsea  square  anil,  also,  as  No.  175  Ninth  avenue.  In 
the  year  1893  he  voted  as  a  resident  of  this  place.  He  supports 
himself  and  pays  all  his  own  expenses,  and  since  1889,  the  year 
after  he  became  twenty-one,  he  has  continually  resided  in  this 
city,  having  no  home  elsewhere.  He  swears  that  he  intends  per- 
manently to  reside  in  this  state. ,  George  Gunnell,  Jr.,  became 
twenty-one  years  of  age  in  1889 ;  his  father's  home  is  in  Pennsyl- 
vania. In  1891  he  settled  at  the  town  of  Sodus  Centre,  N.  x.^- 
where  he  was  engaged  as  a  lay  reader  until  September,  1891.  In 
1891  and  1892  he  was  a  student  at  Harvard  University,  Mass.,  re- 
taining his  residence  at  Sodus  Centre.  In  September,  1892,  he  be- 
came a  student  of  the  General  Theological  Seminary  and  has 
rooms  in  that  institution.  He  is  also  engaged  in  business  in  this 
city  as  a  bookseller  with  a  partner  under  the  firm  name  of  Gun- 
nell &  Collins.  He  is  also  a  lay  reader  in  the  Church  of  the 
Heavenly  Rest  He  receives  no  support  from  his  parents,  but 
supports  himself.  In  1893  he  registered  as  a  resident-of  No.  175 
Nrath  avenue  and  voted  at  the  general  election.  He  testified  that 
he  had  been  a  citizen  and  resident  of  this  state  continuously  since 
1889  and  a  resident  of  the  second  election  district  in  the  thirteenth 
aiwmbly  district  continuously  for  the  past  two  years  and  thnt  he 
intends  to  make  this  city  his  fixed  and  permanent  home.  John 
Neilson  Barry  was  born  in  the  state  of  Virginia,  where  his  par- 
ents now  reside,  and  which  state  he  left  in  1892  and  came  to  New 
York  with  the  intent  to  make  that  city  his  permanent  place  of  resi- 
dence. He  became  a  student  at  said  seminary  and  took  up  his 
abode  there.  At  the  time  this  application  was  made  he  was  a  lay 
reader  in  a  church  at  White  Plains.  He  receives  no  support  from 
his  family,  but  supports  himself  by  his  own  exertions.  He  states 
in  his  affidavit  that  his  intention  is  to  make  New  York  city  his 
permanent  home,  and  that  his  residence  therein  is  not  conditioned 
upon  or  limited  to  the  seminary  course  which  he  is  pursuing.  On 
November  19, 1892,  he  declared  in  a  letter  addressed  to  the  Eight 
Reverend  Henry  C.  Potter,  bishop  of  New  York,  that  his  legal 
residence  was  in  this  city.  On  the  same  date  he  wrote  the  regis- 
trar of  Warrington,  Va.,  that  he  had  changed  his  residence  to  this 
city  and  directed  him  to  strike  his  name  from  the  list  of  regis- 
tered voters  of  Fauquier  county,  Va,  Since  that  date  he  has  had 
no  liome  other  than  the  one  established  in  this  city.  Thomas 
Henry  Yardly  is  twenty-five  years  of  age,  and  was  born  at  Middle- 
town,  Conn.  His  father  died  in  1882,  and  his  mother  is  a  resi- 
dent of  Rhode  Island,  with  whom  he  has  not  resided  since  1888  ; 
from  that  year  until  1892  he  was  a  college  student  in  Connecticut 
and  in  Massachusetts.  In  the  autumn  of  1892  he  became  a  stu- 
dent at  said  seminary,  abiding  at  No.  175  Ninth  avenue,  since 
which  time  he  has  continued  to  be  a  student  thereat,  and  is  also 
employed  as  a  teacher.     He  supports  himself  by  his  own  labor 


Digitized  by 


Google 


Sup.Ct]  Matter  of  GARVEr.  8 

ami  by  the  income  from  his  property.  He  does  not  live  with  his 
mother  or  return  to  her  residence  during  vacation,  and  does  not 
consider  Rhode  Island  as  his  home.  He  swears  that  he  never  in- 
tends to  reside  in  that  state  but  intends  permanently  to  reside  in 
this  state. 

FoLLETT,  J.  (dissenting) :  The  solution  of  the  question  in- 
volved in  this  litigation  depends  on  the  construction  of  the  first 
and  third  sections  of  article  2  of  the  Constitution  of  this  state, 
as  they  stood  prior  to  the  Constitution  adopted  at  the  general 
election  in  1894  "Section  1.  Every  male  citizen  of  the  age  of 
twenty-one  years  who  shall  have  been  a  citizen  for  ten  days  and 
an  inhabitant  of  this  state  one  year  next  preceding  an  election 
and  for  the  last  four  months  a  resident  of  the  county  and  for  the 
last  thirty  days  a  resident  of  the  election  district  in  which  he  may 
offer  his  vote,  shall  be  entitled  to  vote  at  such  election  in  the 
election  district  of  which  he  shall  at  the  time  be  a  resident,  and 
not  elsewhera"  By  the  Constitution  of  1894,  ninety  days  was 
substituted  for  ten  days  in  the  second  line,  otherwise  the,  section 
was  not  changed.  **SectiQn  3.  For  the  purpose  of  voting  no  per- 
son shall  be  deemed  to  have  gained  or  lost  a  residence  oy  reason 
of  his  presence  or  absence  while  employed  in  the  service  of  tlie 
United  States  nor  while  engaged  in  the  navigation  of  the  waters 
of  this  state,  or  of  the  United  States,  or  oF  the  high  seas ;  nor 
while  a  student  of  any  seminary  of  learning ;  nor  while  kept  at 
any  almshouse  or  other  asylum  at  public  expense ;  nor  while  con- 
fined in  any  public  prison."  By  the  constitution  adopted  in  1894, 
the  last  two  lines  of  this  section  were  amended  so  as  to  read  as 
follows,  the  italicised  words  being  added :  "Nor  while  kept  at 
any  almshouse  or  other  asylum  or  insiituiion  wholly  or  partly  sup- 
ported at  public  expense  or  by  charity^  nor  while  confined  in  any 
public  prison."  Section  3,  so  far  as  it  is  applicable  to  the  case 
at  bar,  provides :  "Section  8.  For  the  purpose  of  voting  no  per- 
son shall  be  deemed  to  have  gained  or  lost  a  residence  by  reason 
of  his  presence  or  absence  *  *  *  while  a  student  of  any 
seminary  of  learning."  This  section  relates  to  persons  having  a 
residence  at  some  other  place  than  that  in  which  the  seminary  is 
situated  at  the  time  they  become  students  therein,  but  it  has  no 
application  to  persons  who  were  residents  of  the  city  or  town 
where  the  seminary  is  situated  before  or  at  the  time  they  became 
students  thereot  Henry  Meiser  is  not  within  the  section.  He 
became  a  resident  of  this  city  in  October,  1889,  and  was  continu- 
ously employed  therein  as  secretary,  clerk  and  agent  until  1893, 
when  he  became  a  student  at  this  seminary.  For  four  years  be- 
fore he  became  a  student  he  was  a  resident  of  this  city  and  of  no 
other  place.  Whether  his  last  residence.  No.  52  West  Twenty-first 
street,  is  in  the  same  election  district  as  No.  175  Ninth  avenue 
does  not  affirmatively  appear.  But  if  they  are  in  different  elec- 
tion districts  it  does  not  affect  the  question.  It  was  not  intended 
by  this  section  to  provide  that  in  case  a  person  who  was,  and 
for  a  long  time  had  been  a  resident  of  one  election  district  should 
become  a  student  in  a  seminary  in  the  same  town  or  city,  that  a 
change  of  place  of  abode  to  another  election  district  should  de- 


Digitized  by 


Google 


4  New  York  State  IIeporter,  Vol.  66.        [Sup.Ct, 

prive  him  of  a  right  to  vote.  Such  a  narrow  and  technical  con- 
struction is  repugnant  to  common  sensa  The  mere  fact  that  a 
Eerson  is  a  student  in,  and  lives  at,  a  seniinary,  does  not  disqualify 
im  from  being  or  becoming  an  elector,  provided  he  is  a  resident 
of  the  election  district,  independently  of  his  connection  with  the 
institution* as  a  student  Whether  he  lives  at  the  seminary  or  at 
a  private  house  in  the  same  election  district  is  immaterial  The 
effect  of  the  section  is  (1)  that  a  person  having  a  residence  shall 
not  lose  it  by  reason  of  absence  therefrom  while  a  student  in  a 
seminary  of  learning  situated  in  some  otiier  state  or  county  ;  (2) 
that  a  person  shall  not  gain  a  residence  in  the  place  where  a  semi- 
nary of  learning  is  situated  by  reason  of  his  presence  thereat  as  a 
student.  Does  it  deny  to  a  person  having  a  residence  at  some 
place  other  than  the  one  where  the  institution  is  situated,  the  right 
to  change  his  residence  while  a  student  thereat  and  to  acquire  a 
voting  residence  at  the  place  where  the  seminary  is  situated?  The 
Constitution  does  not  say  that  a  person  who  had  another  residence 
when  he  became  a  student  mav  not  acquire  a  new  one  at  the  place 
where  the  seminary  is  situated,  while  he  is  a  student  therein.  It 
simply  provides  that  he  shall  not  be  deemed  to  have  gained  a 
residence  at  the  place  where  tlie  seminary  is  situated  hy  reason  of 
being  a  student  In  case  other  reasons,  facts  and  circumstances 
exist  by  which  he  becomes  a  legal  resident  of  the  place  where  the 
seminary  is  situated,  he  becomes  entitled  to  vote  at  that  place. 
The  3d  section  first  became  a  law  of  this  state  in  1842.  (§  21,  art 
4,  chap.  130,  Laws  1842.)  Section  21,  slightly  changed,  was  car- 
ried into  the  Constitution  of  1846,  and  was  leit  unchanged  by  the 
amendments  proposed  by  the  convention  of  1868,  and  ratified  by 
the  people  in  1869.  In  the  convention  of  1868  it  was  proposed 
to  omit  the  words  "  nor  while  a  student  of  any  seminary  of  learn- 
ing." On  a  motion  made  to  continue  the  provision  a  debate 
arose  (Vol.  1,  Proc.  &  Debates^  568,  569)  in  which  it  was  said  in 
part:  "Mr.  Andrews — lam  in  favor  of  the  restoration  of  this 
clause,  and  I  do  not  think  the  suggestion  of  the  gentleman  from 
Westchester  (Mr.  Greeley)  is  well  founded,  because,  in  the  case 
which  he  last  supposes,  if  a  student  had  no  other  residence  than 
where  he  is  attending  college,  and  if  the  intention  was  with  him  to 
remain  in  that  place  although  he  might  be  a  student  there,  he  would 
have  a  right  notwithstanding  the  insertion  of  this  clause  to  vote 
there.  Mr.  Merrill — Does  the  gentleman  understand  that  by  the 
provision  of  the  present  Constitution,  a  man  may  gain  a  residence  by 
being  a  student  in  college?  Mr.  Andrews — Oh,  unquestionably.  It 
simply  determines  that  while  a  young  man  is  at  school,  the  fact  of 
his  being  at  school  shall  not  affect  the  question  of  his  residence. 
That,  as  I  understand  it,  is  the  entire  scope  of  the  section.  Now, 
striking  out  this  section  is  not  objectionable  on  the  ground  taken 
as  I  understand  it,  in  the  minority  report,  because  if  struck  out 
then  it  would  not  allow  students  temporarily  away  from  home  at 
school  to  vote  in  the  place  where  they  might  happen  to  be ;  but  I 
agree  with  the  gentleman  from  Albany  (Mr.  Harris)  that  this  has 
furnished  heretofore  the  rule  in  such  cases,  and  it  had  better  not 
be  abandoned,  although  I  do  not  suppose  it  protects  any  substan- 
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tial  right  whether  it  is  in  or  out"  The  position  taken  by  Dele- 
gate Andrews,  now  the  chief  judge  of  the  court  of  appeals,  was 
not  controverted  by  any  member  of  the  convention.  The  con- 
struction of  the  provision  contended  for  by  the  learned  counsel 
for  the  respondent  would  deny  the  elective  franchise  to  a  person 
of  full  age,  having  a  family  and  property,  who  should,  while  a 
student  at  a  seminary,  remove  with  his  family  and  all  of  his  prop- 
erty to  the  place  where  the  seminary  was  situated  with  the  inten- 
tion of  abandoning  his  former  residence  and  permanently  making 
his  home  in  the  place  where  the  seminary  was  situated.  The  posi- 
tion taken  by  Chief  Judge  Andrews  is  supported  by  the  reported 
decisions  in  this  and  other  states.  In  Matter  of  Ward,  48  St.  Rep. 
613,  it  was  held  that  persons  in  attendance  as  students  at  the  St 
Lawrence  University  m  the  town  of  Canton  could  acquire,  under 
this  section,  while  students,  a  legal  residence  at  that  place  and  be- 
come entitled  to  vote  thereat  Silvey  v.  Lindsay,  107  N.  Y.  55  ; 
11  St  Rep.  185,  does  not  support  the  contention  of  the  respondent 
In  1880  Silvey  was  a  resident  of  New  York  city,  and  in  that  year 
was  admitted  to  the  Soldiers'  Home  at  Bath,  where  he  remained 
•  »  until  February  9,  1886,  when  he  offered  to  vote  at  a  town  meet- 
ing held  there  on  that  day.  He  was  challenged  and  sworn  and 
testified :  "I  answer  that  I  reside  in  the  town  of  Bath,  for  the 
reason  that  I  was  admitted  an  inmate  of  the  New  York  Soldiers' 
and  Sailors'  Home  in  this  town  by  the  authorities  thereof  in  the 
year  1880,  and  have  remained  such  inmate  from  that  time  to  the 
present,  with  the  intention  at  all  times  of  making  my  residence 
in  said  institution,  so  long  as  I  shall  be  permitted  to  remain  such 
inmate.  At  the  time  of  my  admission  to  said  institution  I  was 
an  honorably  discharged  soldier  of  the  United  States  and  a  resi- 
dent and  voter  of  the  city  of  New  York.  I,  therefore,  answer  that 
I  am  a  resident  of  the  town  of  Bath.  In  becoming  an  inmate  of 
such  institution,  I  intended  to  change  my  residence  from  the  city 
of  New  York  to  the  fifth  election  district  of  said  town  of  Bath." 
Silvey  went  to  Bath  for  the  sole  purpose  of  becoming  an  inmate 
of  the  Soldiers'  Home,  and  he  remained  there  for  that  purpose  and 
intended  to  remain  only  so  long  as  he  was  permitted  to  remain 
therein.  It  was  admitted  that  there  was  no  other  reason  for  his 
presence  in  Bath  except  forthe  purpose  of  being  an  inmate  in  that 
asylum.  It  was  said  :  "  He  could  not  gain  a  residence  by  being 
an  inmate,  which  means  nothing  more  than  his  presence  in  the 
home ;  and  excluding  that,  there  is  nothing  in  the  case  to  show 
that  a  residence  in  Bath  had  been  acquired.  *  *  *  The  prov- 
ision (Art  2,  §  3)  disqualifies  no  one ;  confers  no  right  upon  any 
one.  It  simply  eliminates  from  those  circumstances  the  fact  of 
presence  in  the  institution  named  or  included  within  its  terms.  It 
settles  the  law  as  to  the  eflfect  of  such  presence,  and  as  to  which 
there  had  before  been  a  diflEerence  of  opinion,  and  declares  that  it 
does  not  constitute  a  test  of  a  right  to  vote  and  is  not  to  be  so  re- 
garded. The  person  oflEering  to  vote  must  find  the  requisite  quali- 
fications elsewhere."  This  is  not  only  not  an  authority  for  the 
respondent  but  directly  supports  the  contention  of  appellants  and 
is  in  harmony  with  the  cases  in  other  states  hereinafter  cited.     A 
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person  of  full  »ageand  not  under  legal  restraint  has  under  the  laws 
of  this  state  the  absolute  legal  right  to  change  his  residence  or 
domicile  when  and  to  what  place  he  will.  The  mere  fact  that  a 
man  of  full  age  is  a  student,  is  in  the  service  of  the  United  States, 
is  engaged  in  navigating  the  waters  of  the  United  States,  or  of  this 
state,  or  of  the  high  seas,  does  not  prevent  him  from  acquiring 
a  new  domicile  while  so  engaged,  and  in  either  case  if  he  does 
change  he  becomes  entitled  to  vote  at  his  new  domicile.  Suppose 
a  resident  of  Queens  county  should  be  appointed  United  States 
district  attorney  for  the  eastern  district  of  New  York  and  enter  on 
the  discharge  of  his  duties,  could  he  not  remove  to  Kings  county  and 
there  establish  his  domicile  while  in  the  seervice  of  the  United 
States  and  thus  become  a  voter  in  that  county  ?  Must  a  man  en- 
gaged in  navigating  the  waters  of  this  state,  its  canals,  lakes  or 
rivers,  abandon  his  business  and  remain  idle — and,  if  so,  how  long 
— or  engage  in  another  business  in  order  to  eflEect  a  change  of  domi- 
cile so  as  to  become  entitled  to  vote?  Can  not  a  resident  of  New 
York  city  engaged  in  navigating  the  watei-s  of  the  United  Stdtes 
or  the  high  seas,  while  so  engaged,  remove  to  Brooklyn  and  estab- 
lish his  domicile  there  and  become  a  l^al  voter  without  ceasing 
to  be  a  navigator?  To  ask  these  questions  is  to  answer  them.  It  will 
be  observed  that  persons  employed  in  the  service  of  the  United 
States,  persons  engaged  in  navigating  the  waters  of  this  state  or  of 
the  United  States,  or  the  high  seas,  and  seminary  students,  stand 
on  the  same  footing  under  the  section  of  the  Constitution.  The 
statements  contained  in  the  affidavits  of  theappellants  arenotcon- 
troverted  and  they  disclose  every  essential  fact  necessary  to  exist 
to  acquire  and  establish  a  legal  domicile  in  the  election  district 
wherein  they  were  registered  Not  any  one  of  them  had  a  home, 
abiding  place  or  residence  other  than  that  established  in  the  city 
of  New  York,  and  every  one  of  them  had  done  everything  a  per- 
son could  do  to  abandon  his  former  residence.  Had  any  one  of 
them  died  intestate,  leaving  an  estate,  it  would  have  passed  under 
the  laws  of  this  state  and  would  have  been  administered  in  the 
surrogate's  court  of  the  county  of  New  York.  A  will  executed  by 
any  one  of  them  according  to  the  laws  of  this  state  would  have 
disposed  of  his  personalty  wherever  situated,  and  his  estate,  whether 
passing  by  will  or  by  the  statute,  would  have  been  subject  to  the 
succession  taxes  imposed  by  the  statutes  of  this  state  on  the  estates 
of  decedents.  Every  one  of  them  is  liable  to  taxation  on  his  prop- 
erty in  the  city  of  New  York  and  liable  to  military  duty  under 
the*  laws  of  tfiis  state,  unless  within  some  statutory  exceptiop. 
Meiser  has  been  domiciled  and  employed  in  this  state  since  1880 
and  had  voted  here.  Gunnell  has  been  a  resident  of  this  state  and 
of  this  city  since  1891  and  is  actually  engaged  in  business  in  this 
city  under  the  firm  name  of  Gunnell  &  Collins  and  is  employed  as 
a  lay  reader  in  a  church  in  this  city.  Barry  in  1892  declared  in 
two  writings  that  he  had  abandoned  his  former  domicile  and  had 
become  a  resident  of  this  city.  Yardley  became  a  resident  of  this 
city  in  1892,  is  a  student  and  also  a  teacher  here.  Every  one  of  the 
appellants  supports  himself  from  his  own  labor  and  from  the  in- 
come of  his  property  and  derives  no  income,  support  or  aid  from 
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his  parents  or  from  any  person  reeiding  at  his  former  domicile.  In 
short,  all  of  the  obligations  of  citizens  of  this  state  rest  on  the  ap- 
pelhints,  and  no  warrant  can  be  found  in  the  constitution  or  laws 
of  this  state  for  denying  them  all  of  the  privileges  of  citizenship. 
Section  4  of  article  2  of  the  Constitution  of  California  is  an  exact 
copy  of  the  third  section  of  article  2  of  the  Constitution  ctf  this 
state.  In  The  People  ex  rel  Orman  v.  Riley^  15  Cal.  48,  the  right 
of  forty-five  soldiers  of  the  United  States  armjr  to  vote  in  the 
county  of  Del  Norte  arose.  In  the  district  court  it  was  held  that 
ihey  were  not  legal  voters,  but  on  an  appeal  to  the  supreme  court 
the  judgment  was  reversed.  The  court  was  then  composed  of 
Stephen  J.  Field,  C.  J.,  and  Joseph  G.  Baldwin  and  W.  W. 
Cope,  A.  J.  J.  In  discussing  the  question  the  court  said :  "The 
mere/dct  that  the  men  voting  were  soldiers  of  the  United  States 
army  did  not  disqualify  them  from  voting.  But  tliey  were  not  en- 
titled to  vote  unless  citizens  of  this  state  and  of  the  county  for  the 
required  period  before  the  election ;  and  a  mere  residence  or  so- 
journ in  the  county  in  this  capacity  does  not  make  them  citizens 
or  prove  them  to  be  such.  The  rule,  as  fixed  by  the  constitution, 
is  that  the  fact  of  such  sojourn  or  residence  as  soldiers  neither 
creates  nor  destroys  citizenship,  leaving  the  political  statxis  of  a  sol- 
dier where  it  was  before."  In  The  People  ex  rel  Budd  v.  Balden, 
28  Cal.  124,  the  right  of  three  persons  who  removed  to  Mendocino 
county  while  in  the  service  of  the  United  States,  to  vot^  in  that 
county,  arose,  and  it  was  held  they  were  so  entitled  ;  among  other 
tilings  the  court  said :  *'Nor  did  it  (being  in  the  service  of  the 
United  States)  preclude  them  from  acquiring  a  residence  in  Men- 
docino, if  disposed  to  do  so.  That  it  was  their  intention  to  acquire 
a  domicile  in  Mendocino  county  sufficiently  appears  from  the  evi- 
dence Such  being  the  case,  there  is  nothing  in  the  constitutional 
f)rovi8ion  in  question  (which  is  merely  declaratory  of  the  common 
aw)  which  stands  in  the  way  of  their  doing  so."*  In  DeuUn  v. 
Anderson^  38  Cal.  92,  the  right  of  a  soldier  in  the  United  States 
army  to  vote  arose.  It  was  held  that  the  mere  presence  as  a  sol- 
dier of  the  United  States  in  a  county,  and  nothing  more,  did  not 
establish  a  residence,  and  that  he  had  no  right  to  vote.  The  pre- 
vious cases  were  referred  to  and  approved.  It  seems  to  us  that 
these  authorities  correctly  construe  the  constitutional  provi- 
sion. The  mere  fact  that  a  person,  previously  a  non-resident,  comes 
into  a  town  as  a  soldier  or  as  a  student,  does  not  make  him  a  legal 
resident  of  that  place;  neither  does  it  prohibit  him  from  acquiring 
a  residence  at  that  place  while  a  student  or  soldier.  The  Consti- 
tution of  Maine  provides:  *'Nor  shall  the  residence  of  a  student 
at  any  seminary  of  learning  entitle  him  to  the  right  of  suffrage  in 
the  town  or  plantation  where  such  seminary  is  established."  (Art 
2,  §  1,  Const  1820.)  In  Sanders  v.  Getchell,  76  Maine,  158,  the 
question  of  the  right  of  a  person  who  left  Foxboro  and  went  to 
Waterville  to  become  a  student  in  Colby  University,  arose  in  an 
action  brought  by  the  student  against  the  selectmen  for  refusing 
to  register  him  and  permit  him  to  vote.  A  judgment  was  ordered 
for  the  plaintiff.  In  discussing  the  Question  it  was  said :  "An- 
other question  is  to  be  considered  ana  that  is,  under  whatcircum- 
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stances  does  a  student  at  a  seminary  of  learning  acquire  a  voting 
residence  in  the  place  where  such  seminary  is  situated.  The  con- 
stitutional interdiction  is  in  these  terms:  *The  residence  of  a  stu- 
dent at  any  seminary  of  learning  shall  not  entitle  him  to  the  right 
of  suffrage  in  the  town  where  such  seminary  is  situated.*  It  is 
clear  enough  that  residing  in  a  place  merely  as  a  student  does  not 
confer  the  franchise.  Still,  a  student  may  obtain  a  voting  residence, 
if  other  conditions  exist  sufficient  to  create  it  Bodily  presence  in 
a  place,  coupled  with  an  intention  to  make  such  place  a  home,  will 
establish  a  domicile  or.  residence.  But  the  intention  to  remain 
only  so  long  as  a  student,  or  only  because  a  student,  is  not  suflS- 
cient.  The  intention  must  be  not  to  make  the  place  a  home  tempo- 
rarily, not  a  mere  student's  home,  a  home  while  a  student,  but  to 
make  an  actual,  rejil,  permanent  home  there ;  such  a  real  and 
permanent  home  there  as  he  might  hsive  elsewliera  The  inten- 
tion must  not  be  conditioned  upon  or  limited  to  the  duration  of 
the  academical  coursa  To  constitute  a  permanent  residence  the 
intention  must  be  to  remain  for  an  indefinite  period,  regardless  of 
the  length  of  time  the  student  expects  to  remain  at  the  college. 
He  gets  no  residence  because  a  student,  but  being  a  student  does 
not  prevent  his  getting  a  residence  otherwise.  The  presumption  is 
against  a  student's  right  to  vote,  if  he  come  to  college  from  out  of 
town.  Calling  it  his  residence  does  not  make  it  so.  He  may  have 
no  riglft  to  so  regard  it  Believing  the  place  to  be  his  home  is  not 
enough.  There  may  be  no  foundation  for  the  belief.  Swearing 
that  it  is  his  home  must  not  be  regarded  as  sufiicient,  if  the  facts 
are  averse  to  it.  Deception  or  misconstruction  should  not  be  en- 
couraged.    The  constitutional  provision  should  be  respected." 

The  4th  section  of  acticle  2  of  the  Constitution  of  Oregon  pro- 
vides :  "  For  the  purpose  of  voting,  no  peraon  shall  be  deemed  to 
have  gained  or  lost  a  residence  by  reason  of  his  presence  or  ab- 
sence while  employed  in  the  service  of  the  United  States,  or  of  this 
state  ;  nor  while  engaged  in  the  navigation  of  the  watera  of  this 
state  or  of  the  United  States,  or  on  the  high  seas;  nor  while  a 
student  of  any  seminary  of  learning  ;  nor  while  kept  at  any  alms- 
house or  other  asylum  at  public  expense ;  nor  while  confined  in 
any  public  prison."  In  Wood  v.  Fitzgerald^  8  Oreg.  568,  and 
Darragh  v.  Bird^  id.  229,  the  right  of  two  persons  to  vote  who 
were  in  the  service  of  the  United  States  arose.  One  while  a  deputy 
assessor  and  collector  of  internal  revenue  removed  from  Portland 
to  Wasco  county ;  the  other  came  into  the  county  while  a  private 
in  the  United  States  army,  and  when  his  term  of  service  expired 
he  was  immediately  employed  by  the  United  States  government 
to  take  charge  of  an  abandoned  military  post  It  is  sufl&cient  to 
say  without  quoting  from  the  judgments  that  it  was  held  that  they 
might  acquire  a  legal  residence  under  the  section  of  the  Constitu- 
tion while  in  the  service  of  the  United  States,  and  that  both  were 
legal  voters.  The  3d  section  of  the  5th  article  of  the  Constitution 
of  Kansas  provides  :  "  For  the  j)urpose  of  voting,  no  person  shall 
be  deemed  to  have  gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the  service  of  the  United 
States."     *     *     *     In  Hunt  v.   Richards^  4  Kans.  549,  a  person 
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came  into  the  state  while  serving  as  an  officer  iu  the  army  of  the 
United  States,  and  it  was  held  that,  for  the  purpose  of  voting,  he 
could  acquire  a  residence  in  that  state  while  so  serving.  It  has 
been  twice  held  in  Massachusetts  that  a  person  while  a  student  afe 
a  colle^  may  acquire  a  legal  residence  m  the  town  wherein  the 
college  is  situated,  and  becomes  a  legal  voter  therein.  Putnam 
V.  Johnson,  10  Mass.  488 ;  opinion  of  justices,  5  Met  587.  In 
Pedigo  v.  Grimes^  113  Ind.  148,  it  was  held:  '*  it  can,  we  con- 
ceive, make  no  difference  that  the  person  is  a  student  if  he  has  in 
good  faith  elected  to  make  the  place  where  the  college  is  located 
bis  residence,  since  there  is  no  imaginable  reason  why  a  person 
may  not  be  both  a  student  at  a  college  and  a  resident  of  the  place 
where  the  college  is  situated.  If  he  is  at  the  place  merely  as  a 
student  then  he  is  not  a  resident ;  but  if  he  has  selected  that  plaoe 
as  his  abode,  he  acquires  a  residence  which  entitles  him  to  vote,  if 
he  possesses  the  other  qualifications."  In  Fiys  Election  case,  1 
Penn.  St  302,  it  was  held  that  certain  students  were  not  legal 
voters,  it  being  "  admitted  that  the  said  voters  are  students  at 
Muhlenberg  College,  an  institution  of  learning  located  in  said 
ward ;  that  they  are  citizens  of  the  state  of  Pennsylvania ;  that 
they  claimed  that  their  residence  was  in  said  college,  where  they 
have  lived  from  one  to  three  years ;  that  they  came  to  Allen- 
town  from  other  counties  for  no  other  purpose  than  to  receive  a 
collegiate  education,  but  intended  to  leave  after  graduating ;  that 
they  were  assessed  and  paid  taxes  before  said  election."  (See, 
also,  McCrary  on  Elections,  section  41  ;  Paine  on  Elections,  sec- 
tion 69  etseq.^  and  the  contested  congressional  cases  therein  referred 
to)  It  was  iiot  intended  that  students  and  persons  in  the  service 
of  the  United  States  should  be  unable  to  acquire  another  residence, 
but  it  was  intended  that  the  mere  fact  of  being  a  student,  or  the 
mere  fact  of  being  in  the  service  of  the  United  States  at  a 
particular  place  for  the  required  time  to  gain  a  residence,  should 
not  of  itself  effect  a  change  of  residence  for  the  purpose  of  voting. 
The  order  appealed  from  should  be  reversed,  with  costs. 


Abbie  S.  Nash  ei  al,  Pl'ffs,  v.  William  P.  Hall  et  al,  Def  ta 
{Supreme  Court,  New  Jwk  JSpeciai  Term,  Filed  February,  1896.) 

1.  Injunction— Corporation. 

An  injunction  will  not  issue  against  corporate  officers  to  enjoin  them 
from  transferring  stock  wrongfully  issued  to  themselves,  where  it  is  not 
shown  that  they  are  not  able  to  pay  the  full  price  of  the  stock  or  to  respond 
to  a  judgment  for  the  difference  between  the  price  paid  and  the  value  of 
the  stock. 

2.  Same. 

An  injunction  will  not  be  granted,  at  the  suit  of  a  stockholder,  to  restraio 
the  payment  of  an  unauthonzed  salary  to  a  corporate  officer. 

Motion  to  continue  pendente  lite  an  injunction. 

JohnLiTidley  {Austin  Abbott,  of  counsel),  forprflBa;  WiUer  <t 
Kenyon  {Ohanes  M.  Earle,  Robert  K  Kenyon,  and  «7.  &  LAmor* 
wwx,  of  counsel),  for  def  ts. 
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Patterson,  J. — This  is  an  application  to  continue,  pending 
suit,  an  injunction  which  was  issued  on  the  20th  da^  of  Novem- 
ber, 1894,  and  to  the  restraining  clause  of  which  strict  attention 
must  be  paid  in  order  that  the  precise  questions  of  fact  which  are 
to  be  considered  may  not  be  confused  with  other  matters  which 
are  contained  in  the  papers  submitted  on  the  motion.  The  re- 
straint contained  in  the  order  is : 

'*  That  the  defendants  be,  and  they  hereby  are,  enjoined,  until 
the  further  order  of  this  court,  from  giving  away  or  selling  for  m- 
adequate  or  illegal  consideration  any  of  the  goods,  property  or 
capital  stock  of  the  said  company  [the  Hall  Signal  Oompany  j,  and 
from  wasting  any  part  thereof,  and  from  transterrine  any  of  the 
capital  stock  of  said  company  now  or  at  any  time  held  by  said  de- 
fendants, or  by  any  one  in  their  behalf,  which  stock  has  been  is 
sued  for  an  adequate  or  illegal  consideration ;  and  the  said  defend- 
ants, and  each  of  them,  is  also  enjoined  from  disposing  of  or  [my- 
ing  out  any  of  the  said  corporate  funds  by  way  of  gratuities,  gifts, 
or  in  any  manner  than  in  the  ordinary  course  of  transacting  the 
business  for  which  said  corporation  was  or^nized.'* 

The  defendants  in  the  action  are :  William  F  EjslU  (who  was 
and  is  the  president  of  the  Hall  Signal  Company),  Frederick  P 
Mitchell  (who  seems  to  have  been  a  special  agent  for  that  com- 
pany), Winfield  S.  Gilmore,  S.  Marsh  Young,  William  F.  Coch- 
ran, Irving  Ingraham,  Charles  E.  Parker,  Joha  L.  Houston, 
Walsingham  A-  Miller,  W  Seward  Webb,  Thomas  L.  James, 
William  J.  Arkell,  the  Hall  Signal  Company,  and  other  defend- 
ants sued  by  fictitious  namea  The  plaintiffs  in  the  action  are 
stockholders  of  the  Hall  Signal  Company,  the  plaintiff  Nash 
holding  thirteen  shares  of  the  stock,  ana  the  plaintiff  Ulhch  hold 
ing  100  shares  of  the  stock ;  that  is  to  say,  the  three  plaintiffs 
holding  but  113  shares  out  of  20,000  share& 

A  preliminary  question  arises  respecting  the  right  of  the  plaint- 
iffs to  maintain  this  action  under  the  circumstances  set  forth  in  the 
complaint,  and  it  is  suggested  that,  in  consequence  of  the  small 
interest  which  these  plaintiffs  represent,  and  the  attitude  cf  one 
Coit,  who  is  the  principal  affiant  for  the  plaintiffs,  to  the  whole 
subject-matter  of  the  action,  the  inference  is  plain  that  the  suit  is 
not  brought  in  good  faith,  but  for  some  ulterior  purpose  best 
Icnown  to  Mr.  Coit,  and  that  these  plaintiffis  are  merely  nominal 
plaintiffs,  who  have  been  induced  to  bring  this  suit  for  some  ille- 
gitimate object  sought  to  be  accomplished  by  Coit  The  compara- 
tive smallness  of  the  interest  of  these  plaintiffs  as  stockholders  is 
not  a  matter  which  the  court  will  consider  at  this  time.  There  is 
no  reason  why,  if  wrong  has  been  done  or  is  likely  to  be  done, 
the  holder  of  one  share  should  not  be  as  fully  protected  in.  his 
rights  as  the  largest  holder ;  and  there  is  nothing  before  the  court 
to  show,  at  present,  that  Coit's  attitude  to  the  subject,  as  the  in- 
stigator of  the  suit,  is  such  as  to  require  on  that  ground  alone  a 
dissolution  of  the  injunction  now  in  force.  The  technical  nght 
of  the  plaintiffs  to  maintain  the  action  for  some  relief  seems  to  be 
established.  The  affairs  of  the  corporation  are  now  being  admin- 
istered by  the  very  pereons  who  are  cnargcd  with  the  perpetration  of 
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the  acts  alleged  in  the  complaint  to  be  unlawful,  and,  alihough 
some  of  the  defendants  are  directors  not  implicated  in  any  charge 
of  fraud,  yet  it  is  clear  that  the  executive  officers  of  the  corpora- 
tion who  would  be  the  proper  persons  to  institute  and  carry  on 
suits,  could  scarcely  be  expected  to  take  proceedings  against 
themselves,  and  the  authority  for  such  a  suit  as  this  is  to  be  found 
Kelsey  v.  Sargent^  40  Hun,  150,  and  the  many  cases  cited  in 
liie  opinion  of  the  court  in  that  case,  and  to  which  it  is  now  un- 
necessary to  make  further  reference. 

It  should  be  remarked  at  the  beginning,  in  considering  the  sub- 
jects presented  by  the  papers  on  this  motion,  that,  with  reference 
lo  ceitain  of  the  defendants  on  the  record,  there  is  no  charge  what- 
ever made  of  fraudulent  or  unlawful  conduct,  or  participation  in 
any  act  mentioned  in  the  complaint,  as  a  ground  for  the  mainte- 
nance of  the  injunction.  The  defendants  Webb,  James,  Miller, 
and  Houston  became  connected  with  the  company  as  directors 
long  after  every  one  of  the  particular  facts  complained  of  was  per- 
formed, and  there  is  nothing  whatever  to  be  imputed  to  them  of 
wrong  in  any  of  the  transactions  connected  with  this  matter.  Tjie 
Attitude  in  which  the^  stand  to  the  subject  is  simply  that  of  direct- 
ors of  the  corporation  and  holders  of  certam  shares  of  the 
stock  said  to  have  bc^n  unlawfully  and  improperly  issued  by  the 
officers  of  the  company,  and  the  transfer  and  voting  upon'  which 
is  sought  to  be  restrained;  and  their  principal  relation  to  the 
subject-matter  of  the  suit  seems  to  be,  at  most,  that  of  alleged 
holders  of  shares,  the  title  to  which  is  impeached  in  their  hands 
in  consequence  of  the  issue  being  alleged  to  be  fraudulent  or  in- 
effectual as  against  the  company,  and  it  being  claimed  they  tire 
not  holders  of  those  shares  for  value  or  in  such  a  way  as  would 
estop  the  company  from  claiming  the  cancellation  or  retrans- 
fer  of  those  sharea  But,  with  regard  to  the  defendants  who 
were  the  officers  of  the  company  or  its  directors  at  the  times 
mentioned  in^  the  complaint,  there  are  serious  questions  which 
will  require  at  the  trial  very  careful  attention  and  examina- 
tion. It  appears  from  the  allegations  of  the  complaint,  which  con- 
tains the  only  detailed  account  of  the  transactions,  that  the  Hall 
Signal  Company  is  a  coiporation  created  under  the  laws  of  the 
state  of  Maine,  and  had  at  the  outset  capital  stock  of  $1,000,000, 
divided  into  10,000  shares,  of  the  par  value  of  $100  each,  9,000 
shares  being  common  stock,  and  1,000  shares  being  preferred 
stock ;  that  the  company  was  organized  to  make,  sell,  and  put  up 
railway  signals  and  signal  devices,  under  the  patents  of  one  Hall , 
that  on  the  22d  of  November,  1889,  the  boara  of  directors  of  that 
company  passed  a  resolution  which  provided  that  the  preferred 
stock  of  the  company,  then  in  the  treasury  and  unsold,  should  be 
iield  at  $100  a  snare ;  that  on  the  6lh  of  January,  1890,  there 
l)elonged  to  the  Hall  Signal  Company,  and  was  then  in  its 
treasury,  1,000  shares  of  the  preferred  stock,  and  at  least  4,745 
shares  of  the  common  stock;  that  in  June,  1890,  the  directors  of 
the  company  increased  their  number  to  seven  members,  and  that 
^t  a  stockholders'  meeting  in  that  month  the  defendant  Cochran 
was  elected  a  director,  but  it  does  not  appear  that  the  full  number 
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of  seven  directors  was  made  up  until  the  year  1894.     It  is  further 
alleged  in  the  complaint  that  on  or  about  January  16,  1891,  Wil- 
liam P.  Hall,  being  president  of  the  company,  sold  270  shares  of 
the  company's  preferred  stock  to  William  F.  Cochran  for  $86  a 
share,  and  214  shares  of  the  common  stock  at  $50  a  share,  thus 
making  the  sale  of  the  preferred  stock  at  $15  less  than   the  fixed 
price,  and  the  common  stock  at  $25  a  share  less  than  the  fixed 
price  ;  and  that  at  the  meeting  of  the  directors,  held  on  that  day, 
at  which  Hall,  Cochran,  Gilmore  and  Ingrahara  were  present,  and 
at  which  the  presence  of  Hall  and  Cochran  was  necessary  to  make 
a  quorum,  a  resolution  was  adopted  by  the  vote  of  those  present 
to  ratify  that  sale,  and  it  is  claimed  that  Cochran  now  holds  the 
shares  which  were  sold  to  him  irregularly,   as   alleged.     It   is 
further  claimed  that  at  that  same  meeting,  at  which  the  sales  were 
made  to  Cochran,  a  resolution  was  passed  that  the  balance  of  the 
company's  stock  be  held  at  par,  and  that  none  be  sold  at  a  less 
price,  except  on  a  unanimous  vote  of  the  directors ;  and  it  is  also 
claimed  that  that  resolution  still  exists  in  full  force,  and  has  never 
been  rescinded,  except  in  so  far  as  it  has  been  wrongfully  modified 
by  some  of  the  defendants  acting  as  directora  and  for  their  own 
private  advantage.     It  is  further  alleged  that  at  a  meeting  of  tshe 
directors  held  May,  1891,  authority  was  given  to  sell  200  shares 
of  the  stock,  at  $90  a  share,   and  that  at  this  meeting  Cochran,. 
Ingraham,  HoUister,  Gilmore,  and  William  P.  Hall  were  present^ 
'  and  that  the  presence  of  Gilmore  and  Hall  was  necessary  to  make 
a  quorum ;  and  in  October,  1891,  at  a  meeting  of  the  directors, 
five  being  present,  a  resolution  was  passed  that  the  company  hav- 
ing lately  acquired  and  secured  the  control  of  some  improved 
mechanical  signals  and  appliances  pertaining  to  their  business,  and 
it  being  necessary  to  have  some  cash  capital  to  place  the  same  m 
the  market,  and  in  order  to  raise  that  capital  it  was  voted  that 
the  stockholders  of  record  on  October  20, 1891,  be  given  an  option 
to  purchrse  an  equal  amount  of  treasury  stock  to  their  present 
holdings  at  $50  per  share,  and  said  option  to  hold  good  until 
November  20,  1891.     It  is  then  alleged  that  said  directors  and  one^ 
Alvah  W.  Hall  held  as  stockholders  nearly  all  of  the  stock  which 
had  heretofore  been  issued,  and  which  was  then  outstanding  and 
not  in  the  treasury  of  the  company,  and  that  hence  those  were 
the  persons  to  be  benefited  by  this  resolution,  that  they  might  get 
the  stock  at  half  its  value,  there  being  in  connection  with  the 
statement  an  allegation  that  the  stock  was  salable  at  the  time  this 
last  resolution  was  passed,  and  was  actually  sold  at  or  near  par. 
It  is  further  alleged  m  the  complaint  that  in  the  months  of  March, 
April,  and  May,  1892,  an  authorized  agent  of  the  Hall  Signal  Com- 
pany represented  tointendingpnrchasersofthe  stock  that  the  salary 
of  the  president  did  not  exceed  $3,600 a  year,  and  that  the  treasurer 
was  acting  as  such  without  any  compensation,  and  that  the  shares 
wereboughtby  various  persons,  including  these  plaintiffs,  upon  the 
faith  of  such  representations  ;  but,  notwithstanaing  that,  the  then 
acting  directors  of  the  company  passed  a  resolution  by  which  the 
defendant  William  P.  Hall  was  authorized  to  purchase  from  the 
company  500  shares  of  the  full  paid  common  stock  at  $50  a  share. 
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and  that  such  sale  was  authorized  ostensibly  in  order  to  remunerate 
Hall  for  extraordinary  services  rendered  to  the  company,  and  that 
at  the  meeting  at  which  this  was  done  there  were  only  three  di- 
rectors present,  one  of  whom  was  Hall,  the  beneficiary  of  the 
resolution,  and  that  Hall,  knowing  of  the  limitation,  of  the  prices 
of  the  stock,  and  being  a  director  and  president  of  the  company, 
took  from  the  treasury  of  the  company  other  shares,  some  of  which 
were  sold  at  $90  a  share,  thus  taking  to  himself  about  $18,800,  for 
which  he  has  never  accounted  to  the  company,  and  that  at  this 
time  the  stock  was  actually  selling  at  $90  a  share  and  upwards.  It 
further  appears  that  on  or  about  June  8,  1892,  a  stockholders' 
meeting  was  held  in  Maine,  and  Gilmore,  one  of  the  directors,  rep- 
resented at  this  meeting  that  an  additional  capital  of  $1,000,000 
was  required,  making  $2,000,000  in  all;  that  thereupon  a  resolu- 
tion was  passed  authorizing  the  increase  of  the  capital  by  the  issu- 
ing of  10,000  shares  of  common  stock,  and  that  such  stock  might 
be  issued  for  the  purpose  of  purchasing  property,  patents,  and 
rights,  as  the  directors  of  the  corporation  might  deem  for  its  best 
interest,  and  that  thereupon  Gilmore,  Cochran,  and  William  P. 
Hall,  acting  as  a  board  of  directors,  did  issue  10,000  shares  of  the 
new  stock  m  payment  for  patents  which  were  then  valued  at  the 
full  sum  of  $1,000,000 ;  that  thereupon  a  circular  was  issued, 
signed  by  William  P.  Hall,  the  president  of  the  company  and  the 
stockholders  of  the  Hall   Signal  Company,    offering  additional 
shares  of  the  new  stock  of  the  company,  to  the  amount  of  twenty 
per  cent  of  the  holdings  of  the  stockholders  of  the  old  stock,  at 
the  rate  of  $50  a  share,  the   proceeds  or  such   purchase  to  be 
used  for  the  purchase  of   a  controlling  interest  of  the  Johnson 
Signal  Company,  and  for  the  further  development  of  the  busi- 
ness of    the   company.     This  Johnson  Signal  Company  was  a 
New  Jersey  corporation,    organized  for  the  purpose  of  making 
railway  signals,  and  the  directors  of  the  Hall  Signal  Company 
undertook    to  buy  2,000    shares  of  the  stock  of  that  company 
for  the  sum  of  $100,000,  the  object  of  this  being  undoubtedly  to 
secure  a  controlling  interest  in  the  stock  of  a  rival  company.     It 
is  alleged  that  the  amount  p^id  was  in  excess  of  the  value  of  the 
shares  of  the  Johnson  Signal  Company,  and  it  is  also  alleged  that 
instead  of  applying   the  moneys  received  from  the  sale  of  the 
2,000  shares  of  the  Hall  Signal  Company  stock  the  directors  only 
applied  $34,400  to  the  purchase  of  the  Johnson  Signal  Company 
stock,  leaving  an  indebtedness  of  about  $50,000  on  that  account, 
to  secure  the  payment  of  which  they  left  all  of  the  Johnson  Sig- 
nal Company  stock  for  which  they  had  contracted,  in  the  hands  of 
«i  trustee,  and  also  pledged  other  securities  belonging  to  the  Hall 
Signal  Company  as  further  security  for  the  Johnson  Signal  Com- 
pany stock,  and  that  a  large  portion  of  that  still  remains  unpaid, 
and  that  the  moneys  and  property  of  the  Hall  Signal  Company 
have  been  grossly  mismanaged  and  wasted  in  this  transaction. 
The  complaint  also  sets  forth  other  acts  of  mismanagement  on  the 
part  of  the  directors,  William  P.  Hall,  Gilmore,  and  others,  and 
then  i)roceeds  to  charge  that,  in  the  years  of  1892  and  1893,  one 
Adoniram  J.  Wilson  was  employed  as  a  superintendent  of  the 
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Hall  Signal  Company,  and  that  be  made  certain  inventions  and 
improvements  which  aS^ted  the  patented  improvements  or  de- 
vices which  belonged  to  the  Hall  Signal  Company,  and  which 
were  regarded  as  being  the  property  of  that  company,  and  that  on 
August  4,  1892,  he  assigned  his  inventions  and  improvements  to 
the  company ;  that  about  a  year  and  a  half  after  this  assignment 
of  August  4, 1892,  and  without  any  further  assignment  or  consid- 
eration whatever,  the  defendants  Willliam  P.  Hall,  Parker,  and 
Gilmore,  desiring  to  obtain  possession  of  3,000  shares  of  the  stock 
of  the  company,  passed  a  resolution,  at  a  meeting  of  the  board  of 
directors  held  in  the  city  of  New  York,  in  the  following  words : 

"  That  as  has  been  agreed  between  the  Hall  Signal  Company 
and  Adoniram  J.  Wilson  that  the  latter  should  assign  and  trans- 
fer to  said  company  his  entire  interest  in  all  the  inventions  of  rail- 
road signaling  devices  in  and  for  the  United  States,  and  in  all 
United  States  patents  granted  therefor,  and  that  said  company 
should  pay  the  said  Wilson  suitable  compensation  therefor,  to  be 
agreed  upon,  and  as  the  said  Wilson  had  from  time  to  time  so 
transferred  his  inventions  of  the  United  States  applications  and 
patents  to  the  Hqdl  Signal  Company,  and  in  pursuance  of  the  said 
agreement ;  and  as,  in  the  judgment  of  thie  board  of  directors,  the 
XJnited  States  applications  and  patents  are  equal  in  value  to  three 
thousand  shares  of  the  common  stock  of  this  company,  and  the 
said  Wilson  lias  agreed  to  accept  that  amount  of  stock  in  full  pay- 
ment to  date  for  all  such  inventions,  applications,  and  patents, — 
W.  S.  Gilmore,  treasurer,  be,  and  he  is  hereby,  authorized  and  di- 
rected to  transfer  and  cause  to  be  transferred  to  Adoniram  J.  Wil- 
son three  thousand  shares  of  the  full-paid  common  capital  slock 
of  the  Hall  Signal  Companv  out  of  the  balance,  of  ten  thousand 
shares  of  stock  set  over  andf  assigned  and  transferred  to  this  com- 
pany by  William  P.  Hall  and  W.  S.  Gilmore  on  July  6,  1892,. 
and  the  said  three  thousand  shares  to  be  accepted  by  Adoniram 
J.  Wilson  in  full  payment  to  date  for  any  and  all  claims  of  the 
said  Wilson  against  the  Hall  Signal  Company  for  said  applica- 
tions and  patents." 

It  is  further  set  forth  in  the  complaint  that  the  only  directors 
present  at  this  time  were  Hall,  Parker,  and  Gilmore ;  that  they 
did  not  constitute  a  quorum  of  directors,  and  that  if  they  had  done 
so  the  votes  of  at  least  two  would  have  been  necessary ;  that  they 
caused  the  resolution  to  be  entered  in  the  minutes  of  the  board  of 
directors  of  the  said  Hall  Signal  Company,  under  date  of  Decem- 
ber 22,  1893,  as  if  it  were  a  valid  act  of  said  corporation  by  it» 
board  ;  that  the  said  Wilson  paid  no  consideration  for  the  last- 
mentioned  3,000  shares  of  stock,  and  never  received  nor  controlled 
nor  disposed  of  said  stock  for  his  own  benefit,  but  that  the  entire 
transaction  was  a  device  and  pretext  to  enable  the  said  president^ 
William  P.  Hall,  and  the  said  treasurer,  Winfield  S.  Gilmore,  to 
take  and  dispose  of  the  stock  at  their  own  pleasure,  which  they 
did.  It  is  further  alleged  that  on  the  4th  day  of  May,  1894,  Hall,. 
Parker,  Miller,  and  Gilmore,  acting  as  directors,  passed  a  resolu- 
tion fixing  the  salary  of  Hall,  as  president,  at  $10,000  a  year  frora 
the  1st  of  January,  1894,  and  that  Hall  has  been  receiving  pay- 
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ment  of  a  salaty  at  that  amount ;  that  Hall  voted  for  the  resolu- 
tion, or  was  pr^ent,  and  his  presence  was  necessary  to  make  a 
quorum.  The  complaint  then  proceeds  to  state  various  acts  of 
mismanagement  of  the  directors  and  officers  of  the  corporation, 
and  violations  of  the  laws  of  the  state  of  Maine,  obligatory  upon 
corporations  of  this  character;  the  failure  to  keep  proper  books 
and  make  proper  entries,  giving  the  details  or  an  account  of  these 
various  allied  unlawful  transactions ;  the  falsification  of  the 
records ;  and  particularly  that  on  the  22d  of  December,  1893, 
Wilson,  without  receiving  any  consideration  at  all,  transferred 
1,000  of  the  3,000  shares  to  the  defendant  Webb,  and  2,000  of 
such  shares  to  the  defendant  Arkell,  and  that  Arkell  has  trans- 
ferred 150  shares  to  oth6r  parties,  and  that  those  shares  are  now 
held  without  consideration,  and  that  all  of  the  directors  except 
Webb,  James,  Arkell,  and  Mitchell  have  neglected  their  duty  of 
keeping  an  account  or  records;  and  other  allegations  of  improper 
conduct.  The  relief  prayed  for  is  that  the  270  shares  of  preferred 
stock,  and  214  shares  of  the  common  stock,  sold  to  Cochran,  be 
declared  to  have  been  sold  without  authority,  and  that  the  defend- 
ants Cochran,  Hall,  Gilmore,  and  Ingraham  be  directed  to  pay 
into  the  treasury  of  the  Hall  Signal  Company  the  diflEerenoe  be- 
tween the  price  paid  and  the  price  fixea  as  the  value  of  these 
shares;  that  the  same  relief  be  granted  as  to  the  500  shares  of 
common  stock  sold  to  William  P.  Hall ;  that  a  discoverv  be  or- 
dered as  against  the  defendants  Hall,  Gilmore,  Young,  Cochran, 
Ingraham,  Parker,  and  Houston  as  to  2,000  of  the  shares  of  the 
common  stock  of  the  company,  and  that  they  be  ordered  to  pay 
forthwith  into  the  treasury  of  the  company,  and  account  for  all 
proBts  which  any  of  them  may  have  received  or  derived  from  such 
2,000  shares,  and  that  they  also  pay  into  the  treasury  such  sum  or 
sams  as  may  be  found  on  such  accounting  to  have  been  lost,  wasted, 
misapplied,  or  diverted  from  the  purpose  for  which  such  sum  or 
sums  were  contributed,  by  reason  of  the  said  transactions  set  forth 
in  the  complaint;  that  the  transfer  of  the  3,000  shares  of  the  com- 
mon stock  of  the  corporation  to  Wilson  be  declared  to  be  illegal 
and  void,  and  the  defendants  Hall,  Parker,  and  Gilmore,  and  such 
other  of  the  directors  who  have  assented  thereto,  and  any  of  the 
other  defendants  herein  who  have  profited  thereby,  in  whole  or  in 
part,  may  be  ordered  and  directed  to  forthwith  transfer  and  dehver 
those  shares  to  the  Hall  Signal  Company,  or  pay  into  the  treasury 
of  the  corporation  the  value  of  such  shares  as  may  not  be  trans- 
ferred to  the  corporation,  and  that  the  defendants  who  have  prof- 
ited thereby  be  ordered  and  directed  by  this  court  to  forthwith 
pay  into  the  treasury  of  the  corporation  the  full  value  of  such 
shares  as  they  may  have  taken,  and  that  the  court  adjudge  and  de- 
cree that  the  act  of  the  directors  in  attempting  to  increase  the 
salary  of  William  P.  Hall  be  declared  to  be  illegal  and  void,  and 
that  the  payments  made  by  virtue  of  the  resolution  of  May  4, 1 894, 
be  restored  to  the  treasury  of  the  corporation,  and  then  that  an  in- 
junction be  issued  substantially  in  the  words  of  the  temporary  in- 
junction now  under  consideration,  and  that  the  defendants  Hall, 
Oilmore,  and  Parker  be  enjoined  from  exercising  as  an  executive 
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committee  any  of  the  duties  of  directors  of  the  corporation  or  any 
of  the  powers  of  directors,  and  that  the  individual  defendants  hie 
enjoined  until  the  further  order  of  the  court  from  voting  upon  the 
stock  which  has  been  specifically  referred  to,  and  that  the  servants 
and  agents  of  the  corporation  be  enjoined  frqm  transferring  any  of 
the  stock  thus  referred  to,  and  for  other  reliet 

I  have  gone  thus  particularly  into  the  averments  of  the  com- 
plaint in  order  that  the  scope  of  the  inquiry  may  be  limited  to 
those  matters  which  stand  on  the  record  as  specific  accusations  of 
wrong-doing  against  the  various  defendants,  and  for  the  reason 
that  in  actions  of  this  kind  general  charges  are  of  no  consequence 
whatever,  and,  when  grave  imputations  are  made  of  the  character 
here  presented,  the  parties  against  whom  they  are  made  should  be 
called  upon  to  respond  only  to  the  specific  things  alleged  against 
them.  Taking  up  the  answers  that  have  been  interposed,  all  of 
the  material  charges  are  denied,  justified,  or  sought  to  be  explained. 
All  the  alleged  equities  of  the  complaint  are  denied  under  oath, 
and  it  is  claimed  that  all  sales  of  shares  were  made  by  due  au- 
thority of  the  board  of  directors.  There  is  a  charge  made  in  some 
of  the  affidavits  of  the  plaintiflE  used  on  this  motion,  but  not  re- 
ferred to  in  the  complaint,  respecting  a  purpose  of  the  directors  of 
the  flail  Signal  Company  to  transfer  its  rights  and  business  to  the 
General  Electric  Company.  This  intention  imputed  to  the  direct- 
ors of  the  Hall  Signal  Company  is  specifically  denied,  and  there 
is  no  cause  whatever  for  an  injunction  to  issue  concerning  that  ac- 
cusation, because  the  directors  of  this  company  not  only  disclaim 
any  such  purpose,  but  they  are  powerless  to  make  any  valid  trans- 
fer of  the  character  referred  to ;  it  would  be  merely  a  void  tran- 
saction on  the  part  of  the  directors.  WJaether,  under  the  law  of 
the  state  of  Maine,  such  a  transfer  might  be  made  by  the  stock- 
holders is  a  question  not  to  be  considered  now.  It  must  be  left  to 
the  determination  of  the  courts  of  that  state  as  to  whether  or  not 
it  is  competent  for  a  corporation,  with  the  assent  of  its  stockhold- 
ers, to  make  such  a  disposition  of  its  property.  This  question  does 
not  arise  under  this  complaint,  and  it  is  not  a  question  we  are  now 
called  upon  to  decide.  Taking  up  the  specific  allegations  referred 
to  in  the  complaint,  as  constitutmg  fraudulent  or  wrongful  con- 
duct on  the  part  of  the  directors  of  the  Hall  Signal  Company,  the 
first  answer  that  is  made  by  the  defendants  is  that  all  of  their  acts 
and  doings  have  been  ratified  by  the  shareholders.  I  have  care- 
fully examined  all  of  the  papers  upon  this  subject  of  ratification,  and 
I  must  sav  that,  upon  the  presentation  as  made,  I  am  not  at  all 
satisfied  that  there  has  been  any  such  ratification  as  would  consti- 
tute an  acceptance  or  adoption  of  the  stockholders  all  of  the  acts 
<i!om plained  of.  This  alleged  ratification  seems  to  have  been  made 
pursuant  to  some  permission  of  a  special  act  of  the  legislature  of 
the  state  of  Maine,  and  the  stockholders  seem  to  have  ratified  only 
such  transactions  as  were  spread  upon  the  minutes  of  the  Hall 
Signal  Company.  I  am  not  at  all  satisfied  that  these  transactions 
in  their  real  character  were  so  fully  spread  upon  the  records  as  to 
be  intelligible  to  all  the  stockholders  who  were  present  in  person  or 
by  proxy  at  the  meeting  at  which  the  alleged  ratification  took  place. 
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But  I  do  not  consider  the  question  of  ratification  as  oeing,  at  this 
time,  a  radical  one,  for,  as  the  facts  are  shown,  the  merits  of  the 
controversy  may  be  disposed  of,  so  far  as  this  motion  is  concerned, 
without  reference  to  that  Concerning  the  maintenance  of  this  tem- 
poi*ary  injunction,  the  real  question  is,  is  there  any  occasion  for 
any  restraint  whatever  upon  any  of  the  parties  at  the  present  time  ? 
"We  will  assume  that  the  action  is  properly  brought  We  will  also 
assume  that  certain  of  these  defendants  may  be  responsible  for 
their  acts  to  the  corporation,  and,  under  the  circumstances  of  this 
case,  may  be  required  to  account  in  this  action,  and  that  they  may 
by  final  judgment  be  compelled  to  pay  moneys  into  this  corpora- 
tion ;  but  it  does  not  follow  therefrom  that  an  injunction  is  neces- 
sary to  the  preservation  or  protection  of  any  right  which  these 
plaintiflfa  or  other  stockholdei*s  may  have.     Concerning  the  270 
shares  of  preferred  stock,  and  the  214  shares  of  the  common  stock, 
there  can  be  no  doubt  that  William  P.  Cochran  had  a  perfect  right 
to  buy  those  sharea     The  only  thing  that  constituted  an  apparent 
wrong  in  the  matter  was  selling  them  at  a  lower  price  than  that 
which  was  fixed  for  them  by  the  corporation,  if  that  restriction 
actually  remained  as  applicable  to  those  shares  at  the  time  they 
were  sold,  which  is  doubtful.     This  would  leave  the  case  merely 
as  one  in  which  Mr.  Cochran,  or  those  who  sold  him  the  shares, 
would  be  liable  to  the  corporation  for  $15  a  share  on  the  preferred 
stock,  and  $25  a  share  on  the  common  stock ;  and  there  is  no 
allegation  whatever  of  insolvency  of  Mr,  Cochran  or  the  other  par- 
ties, or  that  they  are  not  able  to  pay  the  full  price,  or  that  if  a 
judgment  is  rendered  against  him  or  them  in  this  action  for  that 
difference  he  or  they  will  not  be  able  to  respond  to  it,  and  pre- 
cisely the  same  thing  may  be  said  with  reference  to  the  500  shares 
of  common  stock  issued  to  Hall  at  $50  a  share  instead  of  par. 
If  the  resolution  under  which  they  were  sold  was  not  valid,  then 
Mr.  Hall  is  indebted  for  $50  a  share  of  that  stock  to  the  corpora- 
tion, for  he  knew  of  the  limitation  ,•  and  there  is  no  allegation 
whatever  that  he  is  insolvent  or  is  not  able  to  pay  the  additional 
sum ;  and  a  money  judgment  is  asked  for  in  each  case,  and  grant- 
ing it  would  necessarily  result  in  confirming  their  title  to  the 
shares.     Concerning  the  2,000  shares  of  the  Hall  Signal  Com- 
pany issued  in  the  matter  of  the  purchase  of  the  Johnson  Signal 
Company  stock,  it  is  not  shown  who  is  the  holder  of  those  shares, 
nor  where  they  are,  nor  in  whose  possession  they  are,  nor  whether 
they  have  been  sold;  and  the  only  relief  that  can  be  awarded  as 
to  them  would  be  that  the  parties  who  are  implicated  in  the  dis- 
position of  those  2,000  shares  shall  account  for  all   moneys  or 
profits  which  have  been  received  upon  them,  and  shall  pay  the 
moneys  into  the  treasury  of  the  Hall  Signal  Company  ;  but  there 
is  no  necessity  for  an  injunction  with  reference  to  those  shares, 
and,  indeed,  there  are  no  facts  stated  in  respect  of  which  restraint 
can  be  put  upon  the  holder  of  a   specific  share   or   number   of 
shares;  or,   in  other  words,  there  is  no  way  of  ascertaining  as 
against  whom  an  injunction  should  issue,  or  against  what  shares 
an  injunction  would  be  made  operative  in  case  one  were  to  issue. 
St.  Bkp.,  Vol.  LXVI.        3 
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The  serious  feature  of  the  matter,  and  the  one  in  respect  of  which 
on  the  argument  of  this  case  I  was  strongly  impressed  by  the 
plaintiffs'  contention,  relates  to  the  3,000  sliares  of  stock  issued  to 
Wilson  ;  but  an  examination  of  the  papers,  however,  makes  it  en- 
tirely clear  that  so  far,  at  least,  as   the   present  status   of   those 
shares  is  concerned,  the  charges  of  fraud  which  have  been  urged 
against  the  various  parties  are  not  made  out  in  such  a  way  as  to 
induce  the  court  to  pass  upon  the  question  of  fact  adversely  to 
the  holders  of  those  shares.      The  phiintiffs  have   undertaken  to 
present  to  the  court  proof  of  the  fraudulent  issue  of  these  3,000 
shares  of  stock,  but  in  their  effort  to  present  that  proof  they  have 
produced  and  pi^csented  evidence  directly  to  the  contraiy.      The 
history  of  these  3,000  shares  must  be  borne  in  mind.      All    or 
most  of  ihis  stock  originally  was  issued  for  patents,   for  patent 
rights  or  improvements  in  railway  sfignaling,  and  almost  all  of  the 
capital  Steele  of  this  corporation,  both  its  fii-st  and  second  issue, 
seems  to  have  been  put  out  for  no  other  consideration  than  patent 
rights  and  improvements.     Wilson  was  an  inventor.      He  owned 
patents  for  improvements,  if  not  for  original  inventions,  and  they 
were  transferred  to  and  are  used  by  this  Hall  Signal  Company 
The  claim  made  by  the  plaintiffs  that  all  his  inventions  and  im- 
provements and  transfers  thereof  to  the  company  were  merely  in 
QUFBaance  of  a  duty  which  he  owed  to  the  company,  and  a  right 
wbicb  the  company  had  to  his  inventions,  witnout  further  com 
{)eiisation  than  that  which  consisted  in  the  payment  to  him  of  a 
salary,  has  been  utterly  destroyed  by  the  examination  of  Wilson, 
which  was  taken  by  the  plaintiffs,  and  which  they  now  present  as 
part  of  their  proofs.     I  cannot  assume  that  this  statement  of  Wil- 
sbn  is  deliberate  perjury,  or  that  Hall  has  been  guilty  of  suborna 
lion  of  perjury.     They  testified  and  it  is  shown  clearly,  that  from 
the  begmning  Wilson  was  entitled  to  compensation  for  the  trans- 
fer of  his  patents  to  the  Hall  Signal  Company ;  that  it  was  left  un- 
determiuel  as  to  what  that  compensation  should  be  until  finally 
it  was  agreed  that  the  8,000  shares  should  be  issued  to  him  in  full 
payment  for  his  patents,  among  which  he  enumerates  some  that  are 
stated  to  be  the  most  valuable  and  useful  of  all  those  connected 
with  the  whole  system  of  railway  signals.     If  they  are  the  most 
valuable,  and   that  is   not  controverted   by   the  plaintiffs,   the 
amount  paid  for  them  would  certainly  seem  not  to  be  i;nreasona- 
ble,  in  view  of  the  large  amount  of  stock  which  was  issued  for 
other  patents  not  possessing  the  same  value;  but,   however  that 
may  be,  it  stands  upon  this  record  as  clearly  established  that  these 
3,000  shares  did  become  the  property  of  Wilson,  and  were  given 
to  him  in  payment  of  what  was  due  to  him  for  his  inventiona 
Now,  when  those  shares  became  the  property  of  Wilson,   he  had 
an  absolute  right  to  dispose  of  them  just  as  he  pleased;  and  he 
might  sell  them  or  give  them  away  or  intrust  them  to  Mr.  Hall  to 
be  used  as  he  might  deem  best  for  the  interest  of  the  company,  in 
brinojino:  in  men  of  means  and  influence  whose  relation  to  the 
comi)any  would  increase  its  business  and  secure  its  success,  the 
essetitial  thing  being  that  there  was  an  actual  honest  issue  of  the 
stock,  in  the  firat  place,  to  Mr.  Wilson ;  and  I  am  not  able  to  say, 
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on  these  papers,  that  that  was  not  so,  but,  on  the  contrary,  I  must 
conclude,  at  this  stage  of  the  case  at  least,  that  those  shares  were 
issued  £or  a  good  consideration  to  Mr.  Wilson,  and  that  his  trans- 
fer of  them  has  vested  a  good  title  as  against  the  company  to  his 
transferees,  Arkell  and  Webb,  it  not  being  charged  that  either 
Arkell  or  Webb  was  a  party  to  any  fraud,  and  Arkell  swearing 
in  his  answer  that  he  paid  consideration  for  the  shares  transferred 
to  bim.  Mr.  Webb  has  not  been  served  with  process  nor  with 
the  injunction,  but  I  see  nothing  whatever  in  the  case  that  would 
authorize  its  maintenance  as  against  him.  Concerning  the  pay- 
ment of  unauthorized  salary,  of  coui-se  there  is  no  occasion  for  an 
injunction.  If  that  salary  is  really  unauthorized,  a  person  receiv- 
ing it  can  be  compelled  to  make  restitution.  There  are  no  other 
matters  involved  in  this  motion  which  require  particular  consid- 
eration. On  the  whole  case  I  am,  therefore,  of  the  opinion  that 
the  motion  to  continue  the  temporary  injunction  should  be  denied, 
and  that  the  injunction  be  vacated,  witli  $10  costs,  and  upon  the 
ground  particularly  that,  whatever  relief  the  plaintiflEs  may  be  en- 
titled to  in  this  action,  there  is  no  necessity  and  no  propriety  for 
any  restraint  of  the  court  upon  any  of  the  holders  of  this  stock  at 
the  present  time,  nor  for  its  interference  with  the  management  of 
this  foreign  corporation  or  of  its  director,  the  stockholders  being 
amply  protected  by  such  remedy  as  may  be  open  to  theni  to  com- 
pel a  restitution  from  solvent  persons  of  the  moneys  on  an  ac- 
coQDting  for  the  value  of  shares  of  stock,  if  such  shares  have  been 
insularly  issued,  and  that  value  is  properly  recoverable  by  the 
corporation.  If  there  were  allegations  or  evidence  of  insolvency 
or  inability  of  any  of  the  parties  inculpated  to  make  payment  of 
any  moneys  whicn  may  be  adjudged  to  be  payable  by  reason  of 
the  matters  complained  of,  a  different  result  might  follow,  and  to 
the  extent  of  enjoining  the  transfer  on  the  books  of  the  company 
of  the  shares  which,  according  to  the  plaintiffs'  own  showing,  are 
paid  for  in  part,  at  least,  but  no  such  pretense  is  made. 


NoYES  F.  Palmer,  Kesp't,  v.  City  of  Brooklyn,  App'lt 
(Two  cases.) 

{Brooklyn  City  Court,  General  Term,  FOed  February  i5,  1896,) 

Municipal  corporations — Street  improvements. 

Section  6,  tit.  19,  chap.  583  of  1888,  does  not  relieve  the  city  of  Brook- 
lyn from  liability,  where  the  work  is  discontinued  by  an  afiirmative  act 
of  the  city,  and  an  assessment  thereby  presented. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 
The  opinion  at  special  term  is  as  follows  (Clement,  0.  J.): 
**The  plaintiff  was  employed  as  surveyor  by  the  proper  officers 
of  the  city,  to  make  the  necessary  maps  which  were  required  in  two 
proceedings  for  the  opening  of  Kailroad  avenue  and  Barbey  street 
His  compensation  was  rixed  by  the  ordmances  of  the  city.  In 
other  words,  the  plaintiff  did  not  agree  to  do  his  word  on  a  specu- 
lative or  contingent  fee.  If  the  contention  of  the  counsel  for  the 
city  18  correct,  no  competent  surveyor  would  perform  such  work 
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for  the  city,  for  he  would  be  compelled  to  take  the  chances  of  the 
receipt  of  compensation  for  his  services.  The  plaintiflE  performed 
his  work  and  delivered  his  maps  to  the  corporation  counsel.  Sub- 
sequently the  common  conucil  passed  resolutions  which  rescinded 
their  prior  action.  I  am  of  opinion  that  the  power  is  in  that  body 
so  to  do,  under  the  general  welfare  clause  of  the  charter,  and  for 
the  reason  that  the  title  of  the  city  in  the  new  street  does  not  vest 
until  the  confirmation  of  the  assessment  for  the  improvement 
Laws  1888,  p.  1085,  tit  19,  §  31.  The  original  proceedings  may 
be  defective  or  without  jurisdiction,  or  it  may  appear  that  the 
common  council  made  a  mistake  in  their  determination  of  the 
necessity  of  opening  the  street  Section  6  of  title  19  o  fthe  charter 
in  no  way  prevents  a  recovery  in  these  actions.  The  latter  clause  of 
che  section  was  originally  passed  in  1859  (chapter  213,  §  6\  and 
was  been  construed  by  the  court  of  appeals  in  Sage  v.  City  of 
Brooklyn^  89  N.  Y.  189,  201.  Chief  Judge  Andrews  there  said: 
*If,  however,  it  is  construed  as  relating  simply  to  the  expense  of 
regulating  streets,  to  which  it  was  confined  in  the  original  act  from 
which  it  was  taken  (chapter  213,  Laws  1859),  or  is  intended  only 
to  declare  the  general  principle  that  the  expense  of  street  openings 
shall  be  a  local  and  not  a  general  charge,  it  is  not  subject  to  criti- 
cism.' Section  12  of  title  19  has  no  application  to  the  cases  before 
me,or  the  reason  that  no  report  can  ever  be  confirmed.  That  section 
would  seem  only  to  require  that  the  expenses  should  be  taxed  by 
the  supreme  court,  in  order  to  protect  the  property  ownera  against 
excessive  or  illegal  charges  for  searcher's  or  surveyor's  fees.  The 
plaintiflPonly  seeks  to  recover  his  fees  as  fixed  by  the  ordinances. 
Judgment  for  plaintiff  on  demurrer  in  each  case,  with  leave  to  de- 
fendant to  answer  on  the  usual  terms.*' 

Albert  O.  McDonald^  for  appMt ;  John  P,  AdamSy  for  resp't 

Van  Wyck,  J. — It  appears,  from  the  complaint  in  each  of  these 
actions,  that  plaintiff  sues  to  recover  compensation  for  making  for 
the  city  the  necessary  maps  required  in  the  proceedings  to  open  a 
street  under  the  charter  (Laws  1888,  c.  583,  tit  19)  ;  that  the  de- 
fendant employed  the  plaintiff  to  make  maps  at  the  proper  stage 
of  the  proceedings,  which  maps  he  duly  made  and  delivered  to 
defendant,  and  that  the  amount  claimed  for  such  services  is  fixed 
by  the  ordinances  of  the  city;  that  defendant,  thereafter  and  before 
the  assessments  were  imposed,  rescinded  the  resolution  <lirecting 
and  autliorizing  the  proceedings,  and  thereby  abandoned  and  dis- 
continued them  while  in  their  incomplete  condition.  The  contenl 
tion  of  appellant  is  that  the  city  is  specially  exempted  from  al- 
liability  for  any  expense  incurred  in  opening  streets  (Id.  §  6),  Jind 
that  plaintiff  must  look  to  the  lien  of  the  assessment  for  such  ex- 

fenses  upon  the  property  benefited  by  the  new  street  (Id  §  1). 
t  was  the  manifest  intention  of  the  legislature  to  declare,  in  these 
provisions,  that  the  city  shall  not  be  primarily  liable  for  any  of  the 
expenses  incurred  for  the  opening  of  streets,  provided  tne  city 
pursued  the  proceedings  to  completion  in  duly  laying  and  collect- 
ing the  assessments  therefor.  When  the  city  accepts  such  work 
after  employment,  it  cannot  avoid  liability  to  such  surveyor  by  an 
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appeal  to  section  6,  if  it  has,  by  affirmative  action,  rescinded  and  dig* 
continued  the  proceedings,  and  in  this  way  prevented  the  posibility 
of  levying  and  collecting  an  assessment  for  sach  expenses  upon 
the  property  to  be  benefited  by  such  street  opening.  This  view 
seems  to  us  to  be  fully  sustained!  by  the  authorities.  Payne  v.  Oity 
of  Brooklyn,  52  Bun,  $90;  24  St  Kep.  427;  Weston  v.  City  of  Syra- 
cuse, 63  id.  501 ;  Beilly  v.  City  of  Albany,  112  N.  Y.  30-42 ;  20 
St  Rep.  560;  Sage  v.  (Xty  of  Brooklyn,  89  N.  Y.  189;  McCoi-mack 
V.  City  of  Brooklyn,  108  id.  49 ;  12  St  Rep.  817 ;  Donnelly  v.  City 
of  Brooklyn,  121  N.  Y.  9;  26  St  Rep.  27. 
Judgments  affirmed,  with  costs. 


Susan  Walther,  App'lt,  v.  American  District  Telegraph 
Company,  Resp*t 

{New  York  Superior  (hurt,  Oeneral  Term,  Filed  January  tl,  1896,) 

NBLI6BNCB— Proof. 

In  an  action  for  negligence  in  permitting  a  wire  on  the  roof  of  a  build- 
ing to  become  loose,  the  evidence  was  held  sufficient  to  go  to  the  jury  on 
the  question  of  own^^hip  and  control  of  tlie  wire,  and  to  lustify  the  jurv 
in  their  conclusion  that  the  wire  was  owned  and  controlled  by  the  defena- 
ant,  in  the  absence  of  any  denial  or  explanation. 


Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Henry  W.  Bates^  for  app'lt ;  Ueorge  H.  Fearons  and  Bvsh  Tag' 
gttri,  for  appellee. 

Gilderslbsve,  J. — This  is  an  action  for  damages  for  personal 
injaries  sustained  by  plaintiff  by  reason  of  the  alleged  negligence 
of  defendaiit  in  permitting  a  wire  on  the  roof  of  No.  207  East 
Fourteenth  street,  in  this  citjr,  to  become  loose  from  its  fastenings, 
and  permitting  it  to  remain  m  that  unsafe  condition.  The  facts  of 
the  case,  as  fairly  established  by  the  evidence,  are  as  follows :  On 
or  about  the  8d  dav  of  April,  1889,  the  plaintiff,  who  was  the 
janitress  of  the  Flathouse  building  No.  207  East  Fourteenth  street, 
went  upon  the  roof  of  said  building,  as  she  had  a  lawful  right  to 
do,  about  five  o'clock  in  the  afternoon,  to  take  in  clothing  which 
had  been  spread  upon  the  clotheslines  by  the  washerwoman  dur-i 
ing  the  day.  As  she  stepped  upon  the  roof,  she  heard  a  knock 
upon  the  dumb-waiter  shaft,  which  apparently  was  used  as  a 
signal  by  some  of  the  tenants.  The  plaintiff  started  across  the 
roof  to  see  if  the  signal  was  intended  for  her,  and,  in  doing  so,  she 
tripj)ed  over  a  fallen  wire,  and  fell  heavily,  and  was  severely  in- 
jured. Upon  the  trial  the  jury  rendered  a  verdict  in  favor  of 
plaintiff  for  $4,200;  and  from  the  judgment  entered  thereon,  and 
from  the  order  denying  defendant's  motion  for  a  new  trial,  the 
defendant  appeals  to  the  general  term. 

The  defendant  contends  that  there  is  not  sufficient  evidence  to 
ooDBect  the  defendant  with  the  accident ;  that  there  is  no  proof  of 
the  ownership  of  the  wire  by  defendant,  or  of  the  responsibility  of 
defendant  for  keeping  it  in  proper  condition.   It  is  also  contended 
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that  plaintiff  was  guilty  of  contributory  negligence.  It  seems  to 
us,  however,  that  there  is  certainly  sufficient  testimony  on  the 
question  of  the  ownership  and  control  of  the  wire  by  defendant  to 
call  for  an  explanation  from  the  defendant;  and  that,  in  the 
absence  of  such  explanation,  a  conclusion  is  warranted  that  the 
defendant  did  own  and  control  the  wire  that  caused  the  accident 
See  Eke  v.  Baumann,  2  Misc.  R  72 ;  49  St  Rep.  629 ;  Brooks  v. 
Steen,  6  Ilun,  516.  The  information  on  the  ownership  of  the  wire 
was  peculiarly  within  the  knowledge  of  the  defendant,  and  its  neg- 
lect to  offer  any  evidence  on  that  point  may  be  taken  as  sus- 
picious, in  view  of  the  plaintiff  s  allegations  and  proof,  and  the 
jury  might  reasonably  and  properly  infer  that  the  testimony,  if 
offered,  would  have  been  adverse  to  the  defendant  See  Broolcs 
V.  Sieen^  supra;  People  v.  McWliorter^  4  Barb.  438;  Bleecker  v. 
Johnston,  59  N.  Y.  309,  313.  The  plaintiff's  evidence  indicates 
that  but  ofie  wire  ran  from  the  Flathouse  in  question,  in  which 
was  a  messenger  call,  to  the  building  occupied  by  the  defendant's 
office,  in  which  building  there  was  no  other  messenger  call  officfe 
than  that  of  defendant  From  that  evidence,  undenied  and  unex- 
plained by  any  testimony  offered  by  defendant,  who  was  certiinly 
jn  a  position  lo  know,  the  only  reasonable  conclusion  must  be  that 
the  wire  was  owned  or  controlled  by  the  defendant  It  therefore 
seems  to  us  that  there  was  evidence  enough  to  go  to  the  jury  on 
this  question  of  ownership  and  control  of  the  wire,  and  that  the 
•jury  were  justified  in  their  conclusions  that  the  wire  was  owned 
a^id  controlled  by  the  defendant,  and  that  the  defendant  was  neg- 
ligent in  permitting  the  wire  to  remain  in  a  defective  and  unsafe 
condition.  It  also  seems  to  us  that  the  plaintiff's  evidence  fairly 
shows  an  absence  of  contributory  negligenca  The  defendant 
offered  no  evidence  tending  to  show  any  contributory  negligence 
on  the  plaintiff's  part.  This  necessary  fact  to  plaintiff's  recovery 
may,  therefore,  be  said  to  be  established.  We  do  not  find  any 
erioi-s  in  the  rulings  or  in  the  charge  that  are  of  sufficient  import- 
ance to  warrant  a  reversal  of  the  judgment  The  judgment  and 
order  appealed  from  must  be  affirmed,  with  costa 
All  concur. 


Addie  S.  Rutherford,  App'lt,  v.  Henry  C.  Soop,  as  Executor, 

etc.,  Resp't 

(Supreme  Court,  General  Term,  Fburth  Department,  Fitted  February,   1895.) 

Executors — ^Bill  op  particula-Rs. 

An  executor  will  not  be  required  to  fumisli  a  bill  of  particulars  of  his 
defenses,  upon  a  reference  of  a  claim  against  a  decedent's  estate. 

Appeal  from  an  order  denying  a  motion  made  by  the  plaintiff 
to  compel  the  defendant  to  make  specific  answer  under  oatn  to  the 
plaintitts  claim,  and  requiring  the  defendant  "to  serve  upon  the 
plaintiff  herein  a  duly-verified  amended  answer  herein,  setting 
forth  and  separately  stating  all  defenses  claimed  to  be  made  by 
the  said  defendant  to  the  matters  alleged  in  the  plaintiff's  com- 
plaint herein ;  or  that  the  defendant  fully  and  fairly  apprise  in 


Digitized  by 


Google 


Sup.Ct]  EUTHERFORD  V,  SOOP.  23 

writing  the  plaintiff  of  all  grounds  upon  which  he  will  insist  on 
the  trial  of  this  action  in  opposition  to  the  above  mentioned  claim 
of  the  plaintiff;  or  that  the  defendant  fully  and  fairly  apprise  the 
plaintiff  of  his  reasons  for  disputing  the  said  claim." 

A  claim  against  the  testator  was  exhibited  to  the  executor  on 
the  20th  day  of  April,  1893,  and  a  notice  of  the  dispute  of  the 
claim  was  served  on  the  28th  of  April,  1893.  The  agreement  to 
refer  was  signed  October  13,  1893,  and  was  approved  by  the  sur- 
rogate October  16,  1893.     The  claim  as  made  was  as  follows  : 

*'  The  Estate  of  John  M.  Eutherford,  Deceased,  to  Mrs.  Addie  S. 
Rutherford.  Dr. 

To  board,  lodging,  washing,  mending,  clothing,  use 
of  rooms,  care,  and  nursing  during  sickness  and 
other  occasions  of  and  for  the  said  deceased  and  his 
wife,  from  November  20th,  1880,  to  and  including 
January  28,  1893,  eleven  years,  one  month,  and 
twenty-eight  days $10,000  00 

To  services  rendered  the  said  deceased  in  assisting  in 
the  care  of  his  business  during  the  same  period ....       2,000  00 

$12,000  00 
Upon  which  the  following  payments  have  been 
made  * 

Octi)ber  27,  1885 $30  00 

July  16,  1890 10  00 

Nov.  27,  1890 20  00      $       60  00 

$11,940  00" 

Subjoined  to  the  claim  was  the  affidavit  of  the  plaintiff,  in  the 
usual  form  in  such  cases,  sworn  to  the  20th  day  of  April,  1893. 
The  notice  served  by  the  executor  was  in  the  following  language  : 

"  To  Mrs.  A.  S.  Rutherford :  You  will  please  take  notice  that 
I  doubt  the  justice  and  validity  of  your  claim  of  $11,940.00  against 
the  above-named  estate,  and  I  do  hereby  dispute  the  same,  and 
offer  to  refer  it,  under  the  statute,  to  some  suitable  and  proper 
person  as  referee,  to  be  approved  by  the  surrogate. 

•  H.  C.  Soop,  Executor." 

Thereafter,  an  instrument  reciting  the  presentment  of  the  claim 
iind  the  dispute  and  rejection  thereof,  was  signed,  in  which  in- 
strument it  was  stated  and  agreed  that  "  the  said  matter  in  con- 
troversy be  referred  to  Hon.  William  0.  Lamont,  of  Cobleskill, 
N.  Y.,  counselor  at  law,  as  sole  referee  to  hear  and  determine  the 
sama  Dated  October  13,  1893."  In  the  affidavit  presented  in 
behalf  of  defendant  at  the  special  term  it  was  stated  that  the  de- 
fendant demanded  a  bill  of  items,  but  no  itemized  account  had 
been  presented,  or  any  bill  of  particulars  served  ;  and  the  executor 
added  :  "That  deponent  cannot  safely  make  or  serve  a  verified 
answer  to  the  claim  or  complaint  of  the  above  named  plaintiff 
until  he  is  furnished  with  an  itemized  account  of  such  claim,  show- 
ing when  such  cause  or  causes  of  action  accrued,  what  the  services 
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rendered  were  for,  and  by  whose  request,  and  the  extent  and 
character  of  the  business  transacted  by  said  plaintiff  for  the  said 
John  N.  Rutherford."  In  the  memorandum  prepared  by  the  judge 
who  heard  the  motion  at  special  term  he  said:  "I  do  not  think 
the  court  has  the  power  to  grant  the  relief  which  the  plaintiff  here 
aska  *  *  *  if  I  am  wrong  in  my  judgment  of  the  power  of 
the  court,  the  same  considerations  would  lead  to  the  refusal  to  ex* 
ercise  the  discretion  of  the  court  to  grant  the  plaintiff's  request "^ 
Edbert  T,  Johnsoa^  for  app'lt ;  K  M.  Andnis,  for  resp't 

Hardin,  P.  J. — In  Bucklin  v.  Chapin,  1  Lans.  448,  it  was  held 
that  a  reference  under  the  statute  stands  in  place  of  an  action,  and 
the  entry  of  an  order  to  refer  must  be  deemed  its  commencement 
In  IVacy  v.  Suydam^  30  Barb.  110,  it  was  held  that,  where  parties 
agree  to  refer  under  the  statute — 

"  The  agreement  to  refer  need  not  notice  matters  of  defense  to 
the  claim.  The  account  presented  is,  in  effect,  the  plaintiff's  com- 
plaint; and,  there  being  no  pleadings,  and  no  provision  in  the 
statute  for  pleadings,  the  defendant  is  limited  to  no  particular  de- 
fense ;  and,  consequently,  any  and  every  legal  defense  against  the 
claim  must  necessarily  oe  available." 

And  it  was  also  said  in  that  case : 

**  And  every  species  of  legal  proof  adapted  to  show  the  injustice 
of  the  claim,  or  its  invalidity  as  a  whole  or  in  degree  or  amount, 
is  admissible  And  the  executors  are  at  liberty  to  make  any  de- 
fense that  their  testator  could  himself  make,  if  alive,  and  the  same 
were  properly  pleaded,  in  an  action  upon  such  claim." 

In  Roe  V.  Boyle,  81  N.  Y.  807,  a  similar  reference  had  been 
ordered,  and  the  court  said : 

"  This  is  not  an  ordinary  proceeding.  It  is  specially  regulated 
by  statute.  2  Rev.  St  89, 90.  It  cannot  be  commenced  by  summons- 
It  can  only  be  commenced  by  the  consent  of  the  parties  and  the 
approval  of  the  surrogate.  It  can  be  tried  in  no  other  way  than 
before  a  referee.  There  are  no  pleadings,  and  the  representatives 
of  the  estate  proceeded  against  can  prove  against  the  claim  any 
defense  which  they  have  without  pleading  it  in  any  form." 

In  Moiory  v.  Peet,  88  N.  Y.  454,  it  was  said  that : 

"In  trying  and  adjudi,cating  upon  these  matters  which  are 
within  the  scope  of  the  reference,  the  statute  (2  Rev.  St  p.  88^ 
section  86)  confers  on  the  referee  and  the  court  the  same  powers  as 
if  the  reference  had  been  made  in  an  action  ;  but  the  proceeding 
is  not  an  action." 

Section  36  of  the  Revised  Statutes  (volume  3,  6th  ed.,  p.  2299^ 
provided  for  an  agreement  being  entered  into,  and  for  the  entry 
of  an  order ;  and  section  37  provided  that  the  referee  should  pro- 
ceed  to  hear  and  determine  the  matter,  and  that  the  proceedmgs 
should  be  the  same  in  all  respects,  and  the  referee  should  have  the 
same  powers,  and  be  entitled  to  the  same  compensation  and  sub- 
ject  to  the  same  control,  "as  if  the  reference  had  been  made  in  an 
action  in  which  such  court  might  by  law  direct  a  reference."  In 
references  under  that  statute  it  was  held  by  the  court  of  appeals 
in   two  cases  that  a  bill  of  particulars  could  not  be  required^ 
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Townsend  v.  Nl  Y.  Life  Insurance  Co.,  4  Civ.  Proc.  R  403; 
Eldred  v.  Hames,  115  N.  Y.  403 ;  26  St  Rep.  277 ;  and  in  the 
latter  case  it  was  held  that  the  referees — 

^^  Could  not  change  the  items  of  an  account  presented  and  referred. 
The  exercise  of  such  power  by  the  referee  would  enable  a  claimant 
to  obtain  a  reference  of  claims  against  an  estate  without  the  con* 
sent  of  the  defendant  or  the  approval  of  the  surrogate,  which  is 
made  by  the  statute  the  condition  of  such  a  proceeding.  It  is  the 
claim  which  is  rejected  by  the  executor  that  may  be  referred,  and 
none  other." 

In  Gilbert  v.  Cbmsiock,  93  N.  Y.  484,  it  was  held  that  prior  to 
the  Code  of  Civil  Procedure — 

^' A  contestant  of  a  claim  presented  by  an  executor  against  the 
estate  was  not  required  to  present  a  written  answer  or  formal  ob- 
jections. The  claim  was  open  to  any  answer  of  defense,  and  was 
subject  to  be  defeated  if,  at  the  testator's  death,  the  statute  of 
limitations  had  run  against  it" 

In  chapter  686  of  the  Laws  of  1893,  approved  Mav  11,  1898^ 
section  2718  of  the  Code  of  Civil  Procedure  was  amended,  and,  aa 
amended,  contained  the  following  language  : 

"  If  the  executor  or  administrator  doubts  the  justice  of  any  such 
claim,  he  may  enter  into  an  agreement  in  writing  with  the  claim- 
ant to  refer  the  matter  in  controversy  to  one  or  more  disinterested 
persons,  to  be  approved  by  the  surrogate  On  filing  such  agree- 
ment and  approval  in  the  office  of  the  clerk  of  the  supreme  court 
in  the  county  in  which  the  parties  or  either  of  them  reside,  an 
order  shall  be  entered  by  the  clerk  referring  the  matter  in  contro- 
versy  to  the  person  or  persons  so  selected.  On  the  entry  of  such 
order  the  proceeding  shall  become  an  action  in  the  supreme  court 
The  same  proceedings  shall  be  had  in  all  respects,  the  referee, 
shall  have  the  same  powers,  be  entitled  to  the  same  compensations, 
and  subject  to  the  same  control  as  if  the  reference  had  been  made 
in  an  action  in  which  such  court  might,  by  law,  direct  a  reference." 

It  is  contended  by  the  learned  counsel  for  the  appellant  that  im- 
mediately upon  the  entry  of  an  order  for  a  reference  "the  matter 
became  and  was  an  action  in. the  supreme  court  in  every  sense,, 
and  in  respect  to  all  proceedings,"  and  in  support  of  his  conten- 
tion he  calls  our  attention  to  Adams  v.  Olin,  78  Hun,  309 ;  60  St 
Rep.  695,  and  the  judge  who  delivered  the  opinion  in  that  case, 
in  respect  to  a  question  of  costs,  stated  that  the  proceeding  ceased 
to  be  a  special  proceeding,  and  became  an  action,  and  was  to  be 
tried  as  such  in  respect  to  all  subsequent  proceedings.  We  find 
nothing,  however,  in  the  opinion,  which  indicates  that  the  section 
was  construed  in  any  respect,  except  so  far  as  it  relates  to  a  differ- 
ent rule  as  to  costs  from  the  one  existing  under  the  Revised  Statutes. 
Nor  do  we  find  anything  in  the  language  of  the  section  which  in- 
dicates an  intention  on  the  part  of  the  legislature  to  overturn  the 
well-settled  rule  as  appears  by  the  cases  to  which  we  have  already 
referrcxl,  and  numerous  other  cases,  to  have  obtained  in  regard  to 
such  references.  We  are  of  the  opinion  that  the  claim,  the  re- 
jection thereof,  and  the  stipulation  to  refer  are  to  be  treated  as 
St.  Rbp.,  Vol.  LXVL       4 
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superseding  the  necessity  of  pleadings  on  either  side,  and  that  the 
party  rejecting  the  claim  is  at  liberty  to  assert  any  defense,  and 
that  nothing  is  found  in  the  section  as  amended  which  requires 
either  party  to  furnish  pleadings,  and  that  the  contention  of  the 
appellant  is  unsound,  and  the  conclusion  reached  at  the  special 
term  was  correct  Although  the  statute  in  terms  provides  that 
**  on  the  entry  of  such  order  the  proceeding  shall  become  an  action 
n  the  supreme  court,"  we  think  what  has  transpired  in  relation  to 
the  issues  between  the  parties  remains  in  full  force  and  vigor,  and 
that  neither  the  plaintiff  is  required  to  serve  a  complaint  nor  the 
defendant  an  answer.  We  may  appropriately  repeat  the  language 
used  in  Eldred  v.  EameSj  supra,  where  it  is  said : 

"  It  is  the  claim  which  is  rejected  by  the  executor  that  may  be 
referred,  and  none  other.  If  the  power  of  amendment  is  allowed, 
the  whole  subject  of  the  controversy  may  be  changed  during  the 
trial,  to  the  manifest  detriment  of  the  defendant,  and  in  violation 
of  statutory  authority  to  order  a  reference.  The  trial  might  thus 
be  had  upon  claims  that  were  not  presented  to  or  rejected  by  the 
executor,  and  whose  reference  wae  never  approved  by  the  surro- 
gate. These  conditions  are  made,  by  the  statute,  essential  to  the 
power  to  refer,  and  cannot  be  dispensed  with  or  subverted.  The 
distinction  between  statutory  references  and  others,  which  are  in- 
herent in  the  nature  of  the  proceeding,  is  not  obliterated  by  the 
general  language  of  the  statute  giving  referees  therein  the  same 
powers  possessed  by  referees  in  actions." 

The  plaintiff  has  availed  herself  of  a  provision  of  the  statute 
for  a  reference,  with  a  view,  doubtless,  of  obtaining  a  more  sum- 
mary determination  of  her  claim,  and  it  must  be  assumed  that 
such  course  was  adopted  for  proper  reasons,  and  with  the  expecta- 
tion that  the  provisions  of  law  would  apply  to  such  a  reference. 
If  she  had  preferred  to  have  the  rules  and  practice  in  actions  ap- 
ply from  the  beginning  to  the  end  of  her  efforts  to  recover  her 
claim,  she  might  have  brought  an  action,  instead  of  joining  with 
the  executor  in  an  agreement  to  refer.  Dryer  v.  Brovmy  30  St. 
Rep.  48;  Id.,  23  id.  695,  on  first  appeal  We  are  of  the 
opinion  that  the  special  term  properly  reiused  to  order  the  de- 
fendant to  serve  an  answerer  deliver  a  bill  of  particulars. 

Order  affirmed,  with  $10  costs  and  disbursementa 

All  concur. 

Forest  G.  Weeks,  App'lt,  v.  Joseph  Binns,  Resp't 

{Supreme  Oaurt,  OenercU  Term,  Fourth  Department,  Filed  February,  1896.) 
Evidence— Parol. 

A  subsequent  separate,  indepeDdent  and  complete  oral  contract  which, 
though  relating  to  the  subject  of  the  written  agreement,  does  not  contro- 
vert nor  is  inconsistent  with  it,  may  be  shown  by  parol  evidence. 

Appeal  from  a  judgment,  entered  on  a  decision  granting  a  non- 
suit 

F,  K  Stone,  for  appUt ;  Ooodelle  <k  Nottingham^  for  resp't 

Hardin,  P.  J. — Plaintiffs  complaint  alleges  that  on  or  about 
August  1,  1891,  at  Skaneateles,  he'  "  sold,  delivered,  and  returned 
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to  defendant  one  hundred  and  seven  of  said  carboys,  of  the  value 
and  at  the  said  agreed  price  of  one  dollar  and  fifty  cents  each, 
amounting  to  the  sum  of  $160.50 ;  and  that  defendant  accepted  and 
received  the  same  at  New  York,  and  paid  the  freight  thereon  for 
plaintiflf,  but  has  neglected  and  refusea  to  pay  therefor."  Defend- 
ant, in  his  answer,  admits  "  that  on  or  about  August  15, 1891,  said 
plaintiff  returned  107  of  said  carboys  to  the  defendant"  In  de- 
fendants answer  it  is  alleged  "that  it  is  the  custom  of  trade,  with 
which  plaintiff,  as  defendant  is  informed  and  believes,  was  well 
acquainted  to  permit  the  purchasers  of  carboys  to  return  the  same 
wiitim  a  year,  and  to  recoive  therefor  $1.50  per  carboy,  but  that, 
if  the  carboys  were  not  returned  within  a  year,  to  pay  but  seventy- 
iive  cents  therefor,  providing  the  same  were  in  a  good  condition." 
By  the  evidence  it  appears  that  a  written  order  was. given  by  the 

t)laintiff  to  and  accepted   by   the  defendant,   in   the  following 
anguage : 

"  December  28,  1888. 
"Joseph  Binns,  183  Pearl  street,  New  York:  You  may  enter 
an  order  for  140  carboys  66  brimstone  acid,  at  95c  per  100  Iba, 
delivered  lab.  cars  at  mill  60  days,  breakage  guarantied.  Ship- 
ment to  be  made  Feby.  1st,  with  privilege  to  increase  order  to 
larger  car  load  if  Skaneateles  Paper  Co.  wishes  to  go  in. 

"Yours,  F.  G.  WEEKa 

"0.  a  W, 
"Accepted. 

"  Joseph  Binns, 

"  Per  Joseph  Harrington." 

The  order  was  made  by  Charles  G.  Weeks,  son  of  the  plaintiff, 
dieting  as  agent  for  the  plaintiff ;  and  Harrington  was  then  sales- 
man for  the  defendant,  and  received  the  order  at  the  plaintiff's 
office,  at  Skaneateles.  Similar  transactions  had  taken  place  be- 
tween the  parties  during  the  year  preceding.  After  the  written 
order  was  given,  the  plaintiff's  agent  stated  to  the  defendant's 
agent  "that  the  usual  arrangement  for  returning  the  carboys  would 
apply  to  these  carboys  that  contained  the  vitriol,  and  he  said  they 
would ;  *  *  *  and  the  price  to  be  paid  for  them  should  pre- 
vail." It  appeared  in  the  evidence  that  the  order  had  been  signed 
before  this  conversation  took  place.  The  witness  added :  "I  had 
written  the  order,  and  he  had  signed  it,  before  anything  was  said 
about  the  carboya  *  *  *  I  copied  it  in  the  letter  CKJok,  and, 
as  I  handed  it  to  him,  I  had  the  conversation  about  the  carboys." 
After  this  conversation  had  been  stated;  the  defendant's  counsel 
moved  to  strike  out  the  evidence.  The  motion  was  granted,  and 
an  exception  was  taken.  The  plaintiff,  in  effect,  offered  to  show 
that  it  was  well  understood  by  both  parties  that  he  should  be  al- 
lowed the  price  that  he  paid  for  the  carboys,  to  wit,  $1.50  for  each. 
There  was  a  concession  that  the  plaintiff  paid  $1.50  per  carboy. 
The  plaintiff,  in  effect,  offered  to  show  "  that  the  amount  that  fie 
was  to  get  back  was  the  same  amount  that  he  paid."  This  was 
objected  to  by  the  defendant,  and  the  objection  was  sustained,  and 
An   exception  taken.      Thereupon   the   defendant  moved  "that 
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plaintiff  be  nonsuited,  and  the  complaint  be  dismissed,  on  the 
ground  that  there  is  no  cause  of  action  in  the  written  contract,  oq 
the  ground  that  it  contains  the  whole  agreement  between  the  par- 
ties, and  cannot  be  varied  by  parol,  and  that,  therefore,  there  is  no 
evidence  in  the  case  to  sustain  the  allegations  of  the  complaint" 
The  motion  was  granted,  and  the  plaintiff  excepted. 

In  Baiterman  v.  Pierce^  3  Hill,  172,  where  an  action  was  brought 
upon  a  note,  it  was  held  that : 

"  Parol  evidence  that  it  was  giVen  for  the  price  of  goods  sold, 
and  that,  at  the  time  of  the  sale  th6  plaintiff  made  a  promise  to  the 
defendant  in  respect  to  the  goods,  wnich  has  been  violated,  is  not 
objectionable  as  tending  to  alter,  modify,  or  impeach  the  nota" 

In  Unger  v.  Jacobs^  7  Hun,  221,  it  was  held  that : 

**The  law  does  not  exclude  parol  evidence  to  show  the  further 
agreement  of  one  party  because  that  of  the  other  has  been  reduced 
to  writing.  A  written  agreement  having  been  signed  by  one 
party,  parol  evidence  may  be  given  of  an  agreement  made  by  the 
other  party,  as  a  consideration  of  the  written  contract" 

In  tne  course  of  the  opinion  in  the  case,  it  is  said : 

"  The  instrument  executed  by  the  defendant  was  designed  to* 
contain  only  the  agreement  made  by  him,  which  did  not  preclude 
him  from  snowing  what  the  plaintiffs  had  undertaken  to  do,  by  bo> 
much  of  the  agreement  as  was  made  on  their  part,  for  the  purpose 
of  securing  the  benefit  of  it  to  himself  in  this  action." 

In  Duparquet  v.  Knvbel^  24  Hun,  653,  an  action  was  brought 
to  recover  the  price  of  a  range  placed  bv  Armour  in  an  hotel 
owned  by  the  defendant  Armour  leased  the  hotel  from  the  de- 
fendant, and  soon  thereafter  became  dissatisfied  with  it,  and  made 
an  arrangement  by  which  he  surrendered  the  premises,  together 
with  the  range  and  other  things,  to  the  defendant,  being  indebted 
at  that  time  to  the  plaintiffs  for  the  purchase  price  of  the  range 
The  surre.nder  of  the  premises  was  in  writing,  and  the  instrument 
therefor  "  related  by  its  terms  only  to  the  surrender  of  the  lease- 
hold  premises.  As  part  of  the  consideration  inducing  it.  evidence 
was  given  tending  to  show  that  the  defendant  obligated  himself  to 
pay  to  the  tenant  the  sum  of  $200,  and  also  to  pay  to  the  plaint- 
iffs the  debt  owing  to  them  for  the  price  of  the  range."  And,  ia 
disposing  of  the  case,  the  court  said : 

"  As  no  provision  was  inserted  in  the  instrument  by  which  the 
sun'ender  of  the  premises  was  made  for  the  disposition  of  the  range 
it  was  entirely  consistent  with  all  that  was  contained  in  it  to  show 
the  existence  of  the  agreement  alleged  to  have  been  made  for  the 
payment  to  the  plaintiffis.  This  was  a  new  subject-matter,  in  no- 
way whatever  aaected  by  or  alluded  to  in  the  written  agreement, 
and  in  no  respect  in  conflict  with  any  stipulation  or  recital  con- 
tained in  it  For  that  reason,  the  plaintiffs  were  at  libarty  to- 
show,  as  they  endeavored  to  do  by  oral  evidence,  the  existence  of  the 
agreement  forming  the  basis  of  their  recovery  in  this  action.  Pa- . 
rol  evidence  may  always  be  given  under  such  circumstances  for 
the  purpose  of  proving  a  separate  and  incidental  agreement,  relat- 
ing to  matters  neither  contamed  in  nor  alluded  to  by  the  terms  of 
a  contemporaneous  writing." 
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Numerous  authorities  are  cited  in  support  of  the  proposition  laid 
down,  to  which  reference  is  hereby  made. 

In  Briggs  v.  Hilton,  99  N.  Y.  517,  it  was  held,  viz.  : 

"At  the  time  of  a  negotiation  between  the  parties  for  the  sale  by 
plaintiffs  to  defendants  of  certain  goods,  plaintiffs  gave  to  defend- 
ants a  writing,  which  acknowledged  the  receipt  of  an  order  for  the 
goods,  and  stated  a  time  of  delivery  and  the  price.  Held,  that 
defendants  were  not  estopped  thereby  from  proving  parol  warranty 
as  to  quality ;  that  the  instrument  could  not  be  construed  as  be- 
ing the  whole  contract  between  the  parties,  but  was  simply  a 
memorandum;  that  even  if  it  could  be  construed  as  embodying  a 
part  of  the  agreement,  and  so  conclusive  as  to  that  part,  oral  evi- 
dence was  competent  to  show  the  rest." 

That  case  was  referred  to  with  approval  in  Routledge  v.  Worth- 
ington,  Co.,  119  N.  Y.  597;  30  St.  Rep.  195,  and  in  the  latter  case 
it  is  said: 

"Tiie  rule  which  rejects  parol  evidence,  when  offered  with  re- 
spect to  a  contract  between  parties  and  put  into  writing,  has  no 
application  to  a  case  like  this,  where,  of  the  original  agreement 
which  has  been  executed,  a  part  only  is  in  writing,  and  the  rest 
was  verbal" 

The  opinion  delivered  in  Woodard  v.  Foster,  64  Hun,  147  ;  45 
St  Rep.  77,  is  in  entire  harmony  with  the  cases  to  which  we  have 
jast  referred.  In  the  case  in  hand  the  oral  agreement  did  not  con- 
trovert nor  was  it  inconsistent  with'  the  written  order.  Chapin  v. 
Dobson,  78  N.  Y.  75 ;  Juillardv  Chaffee,  92  N.  Y.  529. 

In  ThoiYias  v.  Scutt,  127  N.  Y.  140 ;  88  St  Rep.  692,  in  the 
course  of  the  opinion,  it  was  said  that  collateral  agreements  may 
be  shown  "because  they  are  separate,  independent,  and  complete 
contracts,  although  relating  to  the  same  subject  They  are 
allowed  to  be  proved  by  parol  because  thev  were  made  by  parol, 
and  no  part  thereof  committed  to  writing. 

We  tnink  the  rulings  at  the  trial  were  erroneous,  and  that  the 
exceptions  present  errors  which  require  a  reversal. 

Judgment  reversed  on  the  exceptions,  and^a  new  trial  ordered, 
.with  costs  to  abide  the  event 

All  concur. 

Thomas  McPeak,  App'lt,  v.  New  York  Central  and  Hudson 
River  Railroad  Company,  Resp't 

(Supreme  Court,  General  Term,  Fourth  Department,  Filed  February,  1896.) 

1.  Negligbncb— Contributory. 

The  fact  that  a  person,  under  some  circumstances,  could  observe  an  ap- 
proaching engine  the  distance  mentioned  by  the  testimony,  is  not  sufficient 
to  require  the  court  to  rule,  as  matter  of  law,  that  the  plaintiff  was  guilty 
of  contributory  negligence. 

2.  Sake. 

The  evidence,  in  this  case,  was  held  to  have  required  the  questions  of 
negligence  and  contributory  negligence  to  be  submitted  to  the  jury. 

Appeal  from  a  judgment  entered  on  a  decision  granting  a  non- 
suit and  from  an  order  denying  a  motion  for  a  new  trial 
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W.  A.  Poucher  and  William  Tiffany ,  for  app'lt;  D.  0.  Oriffirij 
for  resp't 

Hardin,  P.  J. — Inasmuch  as  a  nonsuit  was  granted,  the  appel- 
lant is  entitled  to  have  all  of  the  evidence  construed  in  a  manner 
most  favorable  to  his  contention,  as  well  as  to  have  the  benefit  of 
the  inferences  which  could  legitimately  be  drawn  from  such  evi- 
dence. Harris  v.  Perry,  89  N.  Y.  308  ;  Shen^  v,  N.  Y.  G  <t  II.  E. 
Railroad  Co,,  104  id.  656 ;  5  St  Rep.  374 ;  Moirison  v.  Met  7! 
&  Teljerjraph  Co.,  52  id.  601.  The  defendant's  track,  where 
the  accident  occurred,  crosses  Fourth  street,  and  passes  along 
Schuyler  street  On  the  occasion  of  the  accident  one  of  defend- 
ant's freight  tminswas  stalled  in  its  approach  to  Fourth  street,  and 
while  crossing  it,  about  nine  fifty  o'clock  p.  m.  The  track  was 
wet,  and  as  the  train  approached  Fourth  street  it  was  passing^ 
around  a  curve,  and  there  was  some  difficulty  found  in  getting  the 
use  of  the  contrivance  for  depositing  sand  upon  the  track  to  pre- 
vent the  wheels  from  slipping.  A  great  noise  was  made  by  riie^ 
engine  that  was  attempting  to  get  the  freight  train  Jn  motion. 
Holman,  the  engineer  on  the  freight  train  that  got  stalled,  said  : 

'*We  stopped  there  about  nine-fifty  on  account  of  a  bad  raiL 
We  didn't  have  a  very  high  pressure  of  steam.  The  engine  was 
slipping  bad.  We  stopped  about  four  minutes,  and  put  on  the 
blower,  and  bej^an  to  take  in  slack, — three  or  four  minutes. 
Took  the  slack  of  the  train,  and  pulled  them  a  little  ways,  and 
stalled  again.  Took  slack  again,  and  started  the  train,  and  pulled 
them  out  very  slowly.  The  second  time  we  took  slack  we  stopped 
just  long  enough  to  get  slack, — about  two  or  three  minutes.  Our 
engine  was  supplied  with  sand.  I  was  using  it  It  was  on  a 
curve,  and  she  wasn't  getting  sand  the  way  she  ought  to.  Only 
on  one  side.  Sometimes  the  sand  pipe  gets  oflE  the  rails,  and  it 
don't  work  just  right  *  *  *  The  noise  was  the  sudden  ex- 
haust Quite  a  noise,  sudden,  following  each  other ;  short  ex- 
haust *  *  *  It  was  a  continuous  noise, — a  kind  of  blowing- 
noise  out  of  the  stack.  *  *  *  The  cause  of  this  stalling  was 
an  insufficiency  of  steam  and  slippery  rails  and  the  curve  com- 
bined.    These  three  causes  caused  us  to  get  stuck  there." 

Defendant  s  witness  Buskey,  who  was  the '  head  brakeman  on 
the  freight  train  that  got  stalled,  says : 

"The  engine  was  exhausting  steam  when  we  tried,  and  when  we 
didn't  try  they  had  the  blower  on,  and  had  a  kind  of  humming 
noise  through  the  stack  of  the  engine.  The  blower  makes  that 
humming  noise.  *  *  *  That  is  the  worst  noise — the  most 
difficult  to  hear  when  you  are  near  it — of  any  noise  the  engine 
makes.  I  guess  it  is  the  most  difficult  to  hear  when  you  are  near 
the  noise ;  more  difficult  than  any  other  noise  which  the  engine 
makes.  *  *  *  i  call  that  noise  a  kind  of  humming  noise.  It 
is  when  you  are  trying  to  get  steam.  It  is  when  the  blower  is  on. 
It  is  a  continuous  humming  noise  ;  no  cessation  at  all.  When- 
ever we  are  not  trying  to  go  ahead,  that  noise  existed.  •  And 
when  we  were  trying  to  go  ahead  we  were  exhausting." 

Plaintiff  was  traveling  north  towards  the  fort  grounds  when  he^ 
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reached  the  Fourth  street  crossing,  when  he  found,  standing  across 
the  sidewalk,  a  freight  train,  headed  west,  stalled.  There  were 
two  other  tracks,  which  were  not  occupied  at  the  time  the  plaint- 
iff approached  the  road,  one  known  as  the  **south  track"  and  the 
other  as  the  ^'middle  track."  Tlie  plaintiff  was  approaching  the 
crossing  with  his  friend  Ward,  and  testifies  as  follows : 

*1  got  down  onto  the  crossing.  Stood  there  for  perhaps  about 
two  or  three  minutes  when  I  first  stopped.  I  looked  both  ways, 
to  see  if  there  was  any  train  coming  along.  Went  over  a  little 
further,  and  looked  again.  I  saw  a  freight  train  stalled  there  on 
the  north  track.  Might  have  stood  there  perhaps  a  quarter  of  a 
minute.  I  looked  both  ways.  I  Jooked  east  first,  turned  around, 
and  looked  to  the  west,  to  see  if  I  could  get  by  that  train, — if  it 
was  cut  in  two  any  way  so  I  could  get  around  either  end  of  it, — 
to  see  if  there  was  an  opening.  I  found  I  couldn't  get  around  it. 
I  stepped  back  again.  I  should  say  I  was  about  two  feet  from 
the  north  rail  of  the  middle  track,  looking  west,  when  this  pas- 
senger trabi  (going  west  on  middle  track)  came  along,  and  struck 
me,  and  knocked  me,  I  should  say,  abOut  ten  feet,  and  threw 
me  over  on  my  back.  My  arm  went  out,  and  it  took  it  off.  The 
engine  of  the  freight  train  was  puffing  and  blowing  off  steam,  so 
I  couldn't  hear  anything  coming.  I  couldn't  hear  the  passenger 
train.  Didn't  see  it  till  I  was  struck.  The  engine  of  the  freight 
train  stood,  I  should  say,  about  twenty  feet  from  the  crossing, — 
perhaps  thirty  feet, — west.  The  tail  of  the  train  extended  east- 
erly. The  cars  that  confronted  me  when  I  came  up  there  were 
box  cars, — a  freight  train  of  box  cars.  I  was  struck,  and  my  arm 
cut  off,  by  the  passenger  train,  on  the  middle  track,  on  the  north 
rail,  just  where  the  point  of  the  track  comes  together  [meaning  the 
frog  of  the  switch  on  middle  track  just  west  of  the  sidewalk]." 

Plaintiff  was  an  enlisted  soldier,  stationed  at  the  fort  near  by, 
and  had  occasion  to  pass  and  repass  the  crossing  two  or  three  times 
a  week,  and  sometimes  two  or  three  times  a  day.  When  he 
reached  the  crossing,  about  9:50,  it  was  dark  and  cloudy.  There 
was  some  evidence  to  the  effect  that  on  the  night  in  question  a 
passenger  car  was  standing  on  the  south  track,  east  of  Fourth 
street,  and  about  opposite  the  Coimor  House.  There  was  an  elec- 
tric light  near  the  crossing.  Defendant  called  an  engineer,  who 
had  made  measurements  of  the  premises,  and  from  his  testimony 
it  is  claimed  there  was  no  obstruction  to  the  plaintiff's  view  of  the 
headlight  of  the  approaching  engine  for  a  distance  of  some  229 
feet  just  before  the  accident,  and  that  he  could  have  obtained  a 
view  of  the  headlight  of  the  engine  at  a  distance  of  421  feet  befoni 
it  reached  him,  although  there  were  intervening  cars  on  the  south 
branch  that  interrupted  the  light  afterwards  and  until  the  engine 
got  within  a  distance  of  249  feet  And  there  was  evidence  tend- 
ing to  support  the  position  that  an  electric  light  illuminated  the 
vicinity  where  the  accident  occurred.  It  appeared  there  was  an 
ordinance  of  the  city  prohibiting  the  defendant  from  running  its 
trains  at  the  place  in  question  faster  than  six  miles  an  hour. 
There  was  evidence  given  tending  to  show  that  the  speed  of  the 
passenger  train  as  it  came  up  Schuyler  street  was  from  eight  to  ten 


Digitized  by 


Google 


32  New  Yokk  State  Kepobtek,  Vol.  66.       [Sup.Ot 

miles  an  hour.  Defendant  called  McCarthy,  the  engineer  of  the 
passenger  train,  who  testified  that  it  was  a  dark  night,  and  that 
the  headlight  of  his  engine  was  burning  at  the  time,  and  that  he 
saw  the  rear  end  of  the  freight  train  on  the  right-hand  side  of  him, 
to  wit,  on  the  north  track,  when  the  rear  end  of  the  freight  was 
about  Sixth  street,  and  that  he  slowed  up  his  train,  and  came 
along  a  little  further;  and  that  just  before  he  got  where  the  acci- 
dent occurred  he  saw  a  man  on  the  top  of  the  gondola,  standinpr 
there,  with  his  back  towards  him  ;  and  that  he  got  up  a  Utile  fur- 
ther,— just  about  in  front  of  him,  and  that  he  jumped  oil  with  his 
back  towards  the  witness,  and  just  as  he  fell  the  witness'  engine 
hit  him  ;  and  that  the  brakes  were  applied,  and  the  train  stopped; 
and  that  he  was  getting  down  from  the  engine  the  plaintiff  was 
standing  in  front  of  him,  by  the  gangway,  and  that  the  plaintiff  re- 
marked, "  Nothing  but  an  arm  ofi.""^  In  response  to  the  testimony 
given  by  the  defendant,  the  plaintiff  testified  that  he  did  not,  on 
the  night  in  question,  get  onto  any  car  on  the  freight  train,  or  at- 
tempt to  get  on  any,  and  that  he  did  not  jump  off  a  car  of  the 
freight  train  upon  that  night,  or  fall  from  it,  or  come  from  it  in 
any  way  ;  and  that  he  did  not  state  to  any  one  that  he  expected 
any  one  on  the  passenger  train ;  that  he  did  not  state  on  that 
night  that  he  jumped  from  the  freight  train,  or  anything  substan- 
tially of  that  character.     He  further  testified : 

**  This  exhaust  of  the  engine  of  a  freight  train,  or  the  blower, 
making  its  noise,  one  or  the  other,  was  being  done  during  the 
entire  time  from  the  time  I  arrived  there  at  the  crossing,  to  go 
home,  that  night,  until  the  accident  I  heard  no  bell  or  wliistle 
•on  the  passenger  train.  I  plainly  heard  this  exhaust,  and  thid 
blowing  from  the  engine  during  the  whole  time.  The  blower  made 
A  kind  of  rumbling  sound ;  loud." 

Upon  the  evidence  of  all  the  circumstances  attending  upon  the 
acta  and  omissions  of  the  defendant  on  the  occasion  of  the  acci 
dent,  we  think,  the  question  of  defendant's  negligence  was  one  of 
fact  which  should  have  been  submitted  to  the  jury.  It  was  for 
the  jury  to  determine  what  force  and  effect  should  be  given  to  the 
fact,  if  so  found  from  the  evidence,  that  the  passenger  train  was 
approaching  the  crossing  at  a  greater  rate  of  speed  than  was  per- 
missible under  the  ordinance  of  the  city. 

In  Beisegel  v.  Railroad  Co,y  14  Abb.  Pr.  (N.  S.)  29,  it  was  held 
that: 

"  It  is  some  evidence  of  negligence  as  to  third  persons,  on  the 
part  of  a  railroad  company,  to  show  that  it  ran  its  engines  through 
the  streets  of  a  city  at  a  speed  greater  than  is  permitted  by  a  city 
ordinance,  although  the  ordinance  prescribes  only  a  penalty  for  a 
violation  of  its  provisions." 

In  that  case  it  appeared  the  trial  judge  charged  the  jury. 

"  That  if  they  were  satisfied  from  the  evidence  that  the  engine 
was  so  running  at  the  time,  and  this  excess  of  speed  beyond  what 
the  ordinance  permitted  contributed  to  the  injury  received  by  the 
plaintiff,  it  was  some  evidence  of  the  negligence  of  defendants." 

And  the  court  sustained  the  charge  in  an  opinion  delivered  by 
Grover,  J. 
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In  Massoth  v.  Canal  Go,,  64:  N.  Y.  532,  it  was  held  that  city  or- 
dinances of  the  character  of  the  one  produced  in  this  case  are  com- 
petent on  the  question  of  negligence  of  railroad  corporations,  and 
that  the  proof  of  greater  rate  of  speed  than  that  prescribed,  with 
all  the  other  evidence  in  the  case,  is  to  be  submitted  to  the  jury. 
It  was  also  held  in  that  case : 

"  Irrespective  of  any  ordinance  or  law  r^ulating  the  speed  of 
railroad  trains  at  crossings,  the  running  at  an  excessive  rate  of 
speed  is  negligence,  and,  if  a  collision  is  caused  thereby,  the  com- 
pany is  liabla" 

And  it  was  further  said  that : 

"As  to  whether  the  rate  of  speed  is  excessive  or  dangerous  in 
the  locality  is  a  question  of  fact  for  the  jury." 

Whether  the  plaintiflE  was  guilty  of  contributory  negligence  was 
a  question  of  fact  which, should  have  been  submitted  to  the  jury. 
Plaintiff  testified  that  he  looked,  listened,  used  his  eyes,  and  made 
an  effort  to  apprehend  whether  the  place  at  which  he  found  him- 
self was  one  of  danger  or  of  safety.  The  fact  that  a  person,  under 
some  circumstances,  could  observe  an  approaching  engine  the  dis- 
tance mentioned  by  the  testimony,  was  not  sufficient  to  require  the 
court  to  rule  as  a  matter  of  law  that  the  plaintiff  was  guilty  of 
contributory  negligence. 

In  Massoth  v.  Canal  Co,,  supra,  it  was  said : 

**  It  does  not  necessarily  follow  from  the  fact  that  a  skilled  en- 
gineer can  demonstrate  that  from  a  given  point  in  the  highway  the 
track  of  a  railroad  is  visible  for  any  distance,  that  an  individual  in 
charge  of  a  team,  approaching  the  track,  is  negligent  because  he 
does  not  from  the  same  point  see  a  train,  approaching  at  great 
speed,  in  time  to  avoid  a  collision. 

In  Shaw  v.  Jewelt,  86  N.  Y.  616,  the  court  was  asked  to 
charge : 

"  That  if  they  believed  the  plaintiff  could  have  seen  the  train  at 
distance  enough  from  the  track  to  have  stopped  his  horse  before 
reaching  the  track,  his  failure  to  see  the  train  was  negligence  on 
his  part,  and  he  was  not  entitled  to  recover." 

The  court  refused  to  so  charge,  and  it  was  held  that  the  refusal 
was  not  error,  and  in  the  course  of  the  comments  delivered  thereon 
by  FoLGER,  C.  J.,  he  said  : 

"  That  is  not  the  rule.  The  plaintiff  is  not  bound  to  see.  He 
is  bound  to  make  all  reasonable  effort  to  see  that  a  careful,  prudent 
man  would  make  in  like  circumstances.  He  is  not  to  provide 
against  any  certain  result  He  is  to  make  an  effort  for  a  result 
that  will  give  safety ;  such  effort  as  caution,  care,  and  prudence 
wi\l  dictate." 

That  doctrine  was  approved  in  Bodrian  v.  K  Y.^  N,  H,  Jt  H. 
Railroad  Co,,  125  N.  Y.  529;  35  St  Rep.  814,  and,  applying  it  to 
the  case  in  hand,  it  must  be  said  that,  according  to  the  plaintiff*3 
testimony,  he  looked  both  ways,  and  it  was  for  the  jury  to  de- 
termine, upon  such  testimony  as  is  found  in  the  case,  whether  his 
conduct  on  the  occasion  wbs  that  of  a  person  using  ordinary  care 
and  prudence.  The  question  was  one  for  the  jury,  and  not  for 
St.  Rep.,  Vol.  LXVI.        5 
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the  cottrt.  Pursons  V,  K  Y.  C,  &  H.  R  Railroad  Go.  113  N.  Y. 
355 ;  22  St  Rep.  697 ;  Towns  v.  R,  W.  d  0.  Railroad  Co.,  28  id 
124 ;  Rodrian  v.  y.  Y.,  K  K  d  K  Railroad  Co.,  125  N.  Y. 
529 :  35  St  Rep.  814;  Sherry  y.  N.  Y.  C,  d  K  R  Railroad  Co., 
104  N.  Y.  652;  5  St  Rep.  374;  Chisholm  v.  State,  141  N.  Y.  246; 
56  St  Rep.  811. 

Appellant  calls  our  attention  to  Burke  y.  N.  Y.  C  &  H.  R 
Railroad  Co.,  73  Hun,  32  ;  57  St  Rep.  7,  which  is  unlike  the  case 
before  us,  as  there  it  appeared  that  the  deceased  could  "  have  seen 
this  train,  and  could  have  avoided  it,  if  she  had  used  her  eyes  for 
the  purpose  for  which  they  were  intended,"  and  there  was  no  evi- 
dence that  they  were  so  used,  and  it  was  held  that  it  was  error  to 
refuse  to  charge  that  the  deceased  was  bound,  ia  virtue  of  the  evi- 
dence in  that  case,  to  turn  her  head,  and  look  for  the  train,  before 
enterin<T  upon  the  track.  We  think  the  language  of  Andrews, 
J.,  in  Rodrian  v.  N  Y,  N.  H.  d  H.  Railroad  Co.,  125  N.  Y.  529  ; 
35  St  Rep.  814,  should  be  applied  to  the  case  in  hand.  He  there 
said : 

"  Jf,  in  case  of  an  accident  at  a  crossing,  it  appears  that  the  per- 
son injured  did  look  for  an  approaching  train,  it  would  not  neces- 
sr^rily  follow  as  a  rule  of  law  that  he  was  remediless  because  he 
did  not  look  at  the  precise  place  and  time  when  and  where  looking 
would  have  been  of  the  most  advantnge." 

The  judgment  in  that  case  was  reversed  because  of  a  defect  in 
th6  Pf^>of.     At  a  later  part  of  the  opinion  it  is  said  : 

**  There  is  not  the  slightest  evidence  that  she  looked  up  or  down 
the  track  before  attempting  to  cross,  or  stopped,  or  listened ;  the 
only  evidence  being  that  she  appeared  to  t)e  loolring  directly  in 
front  of  her." 

We  think  the  trial  judge  fell  into  an  error  when  he  withheld 
the  case  from  the  jury.  Judgment  and  order  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

All  concur. 

First  National  Bank  of  Carthage,  Resp't,  v.  Prosper  L. 

Eaton  et  al,  App'lts. 

(Supreme  Court,  General  Term,  Fourth  DevartmerU    Mled  Febmary,  1895.) 
AffeaL'Appealable  order. 

No  appeal  lies  from  an  order,  sustaining  a  demurrer  to  a  part  of  the 
answer. 

Appeal  from  an  order  sustaining  a  demurrer. 
H.  C.  Cook,  for  app'lts ;  A.  E.  Kilby,  for  resp't 

Haudin,  p.  J. — As  the  appeal  is  from  an  order  sustaining  the 
demurrer  to  a  part  of  defendants*  answer,  and  no  appeal  is  taken 
from  any  interlocutory  judgment,  the  appeal  should  be  dismissed. 
Code,  section  IS-iO;  Bank  v.  Lynch,  76  K  Y.  514;  Sheffield 
v.  Robinson,  62  St  Rep.  763 ;  Lee  v.  Timken,  'id.  764 ;  Haffey 
V.  Lynch,  68  Hun,  507  ;  52  St  Eep.  762.  The  appeal  should  be 
dismissed. 

Appeal  dismissed,  without  costs. 

All  concur. 
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Celia  Salisbury  et  al^  Resp'ts,  v.  Binghamton  Publishing 
Company,  App*lt 

(Supreme  Court,  General  Tei*m,  Fourth  Department,  Filed  Fsb)*uary,  1895.) 

Creditor's  action— Discontinuance. 

a  creditor,  ^ho  has  iustituted  a  creditor's  action  iu  behalf  of  himself  and 
others  similarly  situated,  who  shall  come  in  and  prove  their  debts,  cannot 
discontinue  it  after  an  interlocutory  judgment  has  been  entered,  declaring 
Uie  rights  and  liabilities  of  various  parties. 

Appeal  from  an  order  granting  a  discontinuance. 

T,  R  Jc  L.  M.  Merchant^  for  app'lt ;  Oill  <t  StiUtvell,  for  resp'ta. 

Hardin,  P.  J. — Although  the  appeal  book  before  us  does  not 
contain  the  complaint,  answer,  or  the  report  of  the  referee  upon- 
which  the  interlocutory  judgment  was  entered,  we  discover  from 
the  appeal  papers  before  us  that  an  action  was  brought  by  the  plaint- 
iffs' intestate,  as  a  creditor  of  the  Binghamton  Hydraulic  Power 
Company,  against  the  stockholders  of  said  company.  A  preliminary 
injunction  was  obtained,  and  that  was  sustained.     The  action 
seems  to  have  been  commenced  and  conducted  upon  the  principles 
laid  down  in  P/ohl  v.  Simpson,  74  N.  Y.  137.     After  tne  issues 
were  joined,  there  was  a  reference  to  the  late  Judge  Edwards,  "as 
sole  referee,  to  hear,  try,  and  determine  the  same  and  all  nlattera 
in  controversy  therein,  and  to  take  proof  against  all  parties  in  de- 
fault"    It  seems  the  referee  rendered  his  report  on  the  24th  of 
February,  1S92,  which  was  filed,  and  he  settled  an  interlocutory 
judgment,  upon  notice,  which  was  presented  to  a  special  term  held 
on  the  13th  of  April,  1892,  and  the  interlocutory  judgment  was 
allowed  by  that  court     The  judgment  contains  extensive  provi- 
sions, among  others  one  providing  for  a  further  reference,  and  de- 
claring the  rights  of  several  defendants  as  between  themselves,  and 
provides  for  the  oosts  of  this  action,  and  contains  a  contingent  pro- 
vision for  the  payment  of  any  extra  allowance  that  might  be  made 
in  the  final  juagment,  and  provides  for  the  collection  from  sundry 
defendants  of  amounts  to  be  paid  into  court  by  paying  the  same 
to  the  county  treasurer,  and  that,  from  such  lunds  so  paid  into 
court,  the  treasurer's  fees  be  allowed,  and  that  he  "pay  the  costs  of 
this  action  to  plaintiflE's  attorneys,  and  to  the  attorneys  of  such  other 
parties  to  whom  costs  may  be  adjudged,  hereinbefore  directed,  and 
such  other  and  further  costs  and  expenses  herein  as  the  court  may 
allow  and  direct  to  be  paid  from  said  moneys,  and  that  the  resi- 
due of  said  fund  be  paid  over  by  said  county  treasurer  to  such 
person  or  persons  and  in  such  sums  as  the  court  shall  direct  by  the 
final  judgment  to  be  entered  herein."     It  also  contained  a  provi- 
sion that  certain  enumerated  creditors  "are  required  to  exhibit  and 
prove  their  claims,  and  thereby  make  themselves  parties  to  this 
action,  before  the  referee  herein,     *     *     *     on  contributing  and 
paying  to  plaintiffs  attorneys  their  respective  proportions  of  the 
expenses  of  this  action,  to  be  then  settleil  by  the  said  referee ;  and, 
ia  default  thereof,  said  creditors  who  are  in  default  are  to  be  pre- 
cluded from  all  benefit  of  this  judgment,  and  from  any  distribu- 
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tion  thereunder  which  shall  be  made,  but  claims  of  creditoi-s 
which  have  already  been  proved  before  the  referee  are  not  re- 
quired to  be  proved  again."  Over  and  beyond  the  provisions  already 
quoted,  the  decree  declared  liabilities  and  rights  of  sundry  parties 
in  appropriate  language  mentioned  therein. 

In  Maicas  v.  Leony,  113  N.  Y.  619 ;  22  St.  Rep.  149,  it  was  held 
tliat,  if  the  referee  commits  errora  of  law  orof  faet,  *'they  cannot  be 
corrected  by  a  motion  made  at  special  term  to  set  aside  the  report 
and  all  proceedings  thereunder,  but  by  appeal  from  the  judgment 
entered  upon  the  report."  The  privilege  of  the  plaintiff  to  discon- 
tinue an  action  is  not  absolute  and  unqualified.  Whether  an  or- 
der of  discontinuance  shall  be  allowed  ordinarily  before  a  judgment 
is  entered  rests  in  the  discretion  of  the  court  in  which  such  an  or- 
der is  sought.  Young  v.  Bush^  36  How.  Pr.  240 ;  Wilder  v.  Bot/n- 
ton,  63  Barb.  547 ;  Carleton  v.  Varcy,  75  N.  Y.  375. 

Matter  of  Butler,  101  N.  Y.  309,  it  is  said  that,  in  the  exercise 
of  its  power  to  control  the  entry  of  an  order,  there  is  a  discretion, 
and  that,  where  no  facts  and  nothing  appears  to  show  a  violation 
of  the  right  or  interest  of  the  adverse  party,  the  plaintiflE  may  dis- 
continue. In  the  case  in  hand,  the  plaintiffs*  intestate,  as  a  cred- 
itor, filed  his  bill  in  behalf  of  himself  and  others  who  were  simi- 
larly situated  who  should  come  in  under  the  bill  and  establish 
their  rights. 

In  2  Barb.  Ch.  Prac.  p.  169,  it  is  said  that,  in  such  a  case, 
"othere  are  allowed  to  come  in  at  any  time,  either  before  or  after 
the  decree,  until  the  fund  is  actually  distributed  and  paid  out" 
And  it  is  further  suggested  that  "a  creditor  coming  ii?  under  the 
decree  takes  the  position  of  the  complainant"  And  it  is  further 
stated: 

"Where  a  creditor  files  a  bill  in  behalf  of  himself  and  all  others 
who  shall  come  in  and  prove  their  debts  under  the  decree,  and 
contribute  to  the  expenses  of  the  suit,  he  may  discontinue  his  suit 
at  any  time  before  there  has  been  a  decree  therein  for  the  benefit 
of  himself  and  the  other  creditors.  But,  after  a  decree,  he  cannot 
deprive  the  other  pereons  of  the  same  class  of  the  benefit  of  the 
decree,  if  they  think  fit  to  prosecute  it." 

That  doctrine  seems  to  be  sustained  by  numerous  cases  that 
have  arisen  since  the  author  used  the  language  we  have  quoted. 

In  Innes  v.  Lansing,  7  Paige,  583,  it  was  said  that  such  a  cred- 
itor "may  discontinue  his  suit  at  any  time  before  there  has  been  a 
uecree  therein  for  the  benefit  of  himself  and  the  other  creditors." 

In  Cummins  v.  Bennett,  8  Paige,  79,  it  was  said  that  it  was  a 
matter  of  course  to  permit  the  complainant  to  dismiss  his  bill  at 
any  time  before  decree,  upon  payment  of  costs.  But  an  order  for 
leave  to  dismiss,  upon  payment  of  costs,  is  conditional ;  and  in  a 
note  to  that  case  it  is  said,  at  page  81,  viz. : 

"It  is  discretionary  with  the  court  to  refuse  a  complainant  per- 
mission to  dismiss  his  bill,  if  a  dismissal  would  work  a  prejudice 
lo  the  other  partiea" 

And  in  Watt  v.  Crawford,  11  Paige,  472,  the  chancellor  ob- 
served : 

"Before  any  decree  or  decretal  order  has  been  made,  in  a  suit  ia 
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chancery,  by  which  a  defendant  therein  has  acquired  rights,  the 
complainant  is  at  liberty  to  dismiss  his  bill,  upon  payment  of  costa 
But  after  a  decree  has  been  made,  by  which  a  defendant  has  ac- 
quired rights,  either  as  against  a  complainant  or  as  against  a  co-de- 
fendant in  the  suit,  the  complainants  bill,  cannot  be  dismissed 
without  destroying  those  rights.  The  complainant,  in  such  a  case, 
cannot  dismiss  without  the  consent  of  all  parties  interested  in  the 
decree  ;  nor  even  with  such  consent,  without  a  rehearing  or  upon 
a  specinl  order  to  be  made  by  the  court." 

In  Picabia  v.  Everard,  4  How.  Pr.  113,  it  appeared  that  the  action 
was  to  foreclose  a  mortgage  which  had  been  assigned  to  one  of  the  de- 
fendants ;  and  in  1844  a  decree  had  been  entered  in  the  suit  by  de- 
fault, but  it  had  not  yet  been  enrolled,  and  the  assignee  (the  petition- 
er) asked  for  relief  to  be  made  a  party  plaintiff,  or  for  leave  to  vacate 
the  decree  of  foreclosure  and  dismiss  the  suit,  and  the  motion  was 
denied,  and,  in  the  course  of  the  opinion  delivered  in  that  case,  it 
was  said : 

"To  establish  a  precedent  which  should  give  the  plaintiff  this 
right,  especially  after  decree,  might  be  made  to  operate  vexati- 
ously  and  oppressively.  Every  decree  affects  other  rights  besides 
those  of  the  plaintiffs.  All  parties  become  interested  in  it,  and 
any  of  them  may  take  steps  to  have  the  effect  of  it;"  citing  Car- 
ringlon  v.  Holly^  1  Dick.  281,  and  several  other  cases. 

Brinckerhoff  v.  Bostwick,  99  N.  Y.  194,  is  in  harmony  with  the 
cases  to  which  we  have  referred.     In  that  case  it  was  said : 

"The  action  is  really  the  action  of  all  the  stockholders,  as  it  was 
necessarily  commenced  in  their  behalf  and  for  their  benefit.  It 
could  not  have  been  commenced  by  one  stockhol3er  for  himself 
alone.  It  is  true  that,  at  any  time  before  judgment,  the  original 
plaintiff,  before  the  others  were  made  parties,  could  have  discon- 
tinued the  suit,  or  could  have  settled  his  individual  damages; 
*  *  *  but,  if  he  had  prosecuted  the  action  to  judgment,  then 
the  iadgment  would  have  been  for  the  benefit  of  all  the  stock- 
holders, and  he  would  then  have  ceased  to  have  control  over  it, 
because  the  rights  of  the  other  stockholders  would  at  once  have 
attached  thereto."   * 

The  rule  was  recognized  in  Trevain  v.  Insurance  Co.,  11  Hun, 
286. 

In  Matiison  v.  Demarest,  1  Rob.  723,  alluding  to  the  principle 
which  we  have  already  adverted  to,  the  judge  who  delivered  the 
opinion  said: 

"But  the  moment  the  decree  was  entered  in  the  suit  the  rights 
pf  the  other  creditors  attached  to  it,  and  the  proceedings  in  all 
the  other  suits  were  or  might  be  stayed." 

And  in  that  case,  as  well  as  in  Averill  v.  Patterson^  10  N.  Y. 
500,  it  was  intimated  that  the  rule  as  it  existed  in  the  old  court  of 
chancery  had  not  been  changed  by  the  Code. 

On  the  20th  of  January,  1894,  the  appellant  gave  notice  of  a 
motion  to  be  heard  on  the  3d  of  February,  1894,  "for  an  order  re- 
ferring all  matters  in  this  action  left  undetermined  by  said  inter- 
locutory judgment,  and  thereby  directed  to  be  thereafter  deter- 
mined, to  some  suitable  person,  to  take  proof  thereof,  and  particu- 
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larly  of  such  debts  made  or  owing  by  the  Binghamton  Hydraulic 
Power    Company,   and  remaining   unpaid,   and   not    heretofore 

f)roven  and  established  in  this  action,  as  the  stockholders  found 
iable  to  contribute  to  the  payment  of  the  debts  of  said  company, 
by  said  interlocutory  judgment,  may  be  liable  to  pay  thereunder," 
and  to  consider  and  determine  the  several  particulars  mentioned 
in  the  interlocutory  judgment  On  the  25th  of  January,  the 
plaintiffs  gave  notice  of  a  motion  to  be  heard  at  the  same  term, 
"for  an  order  jiermitting  the  plaintiffs  to  discontinue  said  action 
without  costs,  unless  some  of  the  parties  hereto,  creditors  of  said 
Binghamton  Hydraulic  Power  Company,  shall  desire  to  proceed 
with  the  prosecution  of  said  action  in  their  own  name,  and  in  that 
case  that  such  party  or  parties  be  required  to  pay  to  plaintiffs  or 
their  attorneys  the  sum  of  two  thousand  two  hundred  and  six 
dollars  and  two  cents  ($2,206.02)  for  their  expenses  in  this  action, 
and  that,  upon  such  payment,  an  order  be  made  substituting  such 
parties  plaintiffs  herem,  and  relieving  these  plaintiffs  from  further 
responsibility  connected  with  the  prosecution  of  said  action." 
Several  affidavits  were  read  at  the  February  special  term  in  regard 
to  the  matters  mentioned  in  the  two  notices  of  motion  to  which 
we  have  just  referred ;  and  the  special  term  held  on  the  3d  of 
February,  1894,  ordered  a  reference  "to  take  the  proofs  of  the 
parties,  and  to  report  to  this  court  the  amount  of  the  disburse- 
ments on  behalf  of  the  plaintiffs  in  said  action,  and  also  the  value 
of  the  services  of  Gill  k  Stillwell  as  attorneys  for  the  plaintiffs  in 
said  action  to  date."  Proofs  were  taken  before  the  referee  men- 
tioned in  that  order,  and  a  report  was  made  on  the  proofs  and  the 
report,  and  the  motion  papers  were  again  brought  before  the 
special  term  held  on  the  2d  of  June,  1894,  when  the  order  ap- 
pealed from  was  made.  On  looking  into  that  order,  we  find  that 
it  confirms  the  report  of  the  referee  who  heard  the  matters  relating 
to  the  motion,  and  made  his  report,  bearing  date  May  5,  1894 
And  the  order  also  denied  the  motion  "for  the  appointment  of  a 
new  referee,  made  on  behalf  of  the  Binghamton  Publishing  Com- 
pany and  other  defendants,"  and  granted  the  motion  to  the  plaint- 
iffs to  discontinue,  "unless,  within  sixty  days  from  the  date  of  the 
entry  of  this  order  and  the  service  of  a  copy  of  it,  *  *  *  the 
Binghamton  Publishing  Company  and  any  other  creditors  of  the 
Binghamton  Hydraulic  Power  Company  who  may  desire  to  fur- 
ther prosecute  said  action  shall  pay  to  the  plaintiffs  or  their  attor- 
neys the  sum  of  $1,901.16,  together  with  interest  on  $1,385  from 
February  21,  1893,  together  with  $60,  referee's  tees  paid  by  the 
plaintiff  upon  the  reference  herein."  It  appears  by  one  of  the 
affidavits  used  upon  the  hearing  of  the  motions  that  some  negotia- 
tions had  been  had  in  respect  to  a  settlement  of  the  action  be- 
tween the  attorneys  of  some  of  the  defendants.  However,  no 
written  evidence  of  the  settlement  between  any  of  the  several  de- 
fendants themselves,  or  between  them  and  the  plaintiffs  is  pro- 
duced. Nor  is  there  anything  in  the  affidavits  indicative  that  the 
appellant  ever  gave  assent  to  a  settlement  upon  the  terms  that  are 
mentioned  in  the  motion  papers.  Nor  is  tnere  any  evidence  in 
the  motion  papers  tending  to  show  that  the  attorneys  had  author- 


Digitized  by 


Google 


Sup.Ct]  Salisbury  et  al  v.  Strong  et  al  39 

ity  to  settle  upon  the  terms  mentioned  in  the  aflSdavits  relating  to 
the  negotiations  and  the  projected  settlement  We  have  found' 
nothing  in  the  motion  papers  which  warranted  the  court  in  refus- 
ing to  name  a  referee  in  the  place  of  Judge  Edwards,  who  had 
died,  after  the  entry  of  the  interlocutory  judgment  We  think 
the  special  term  ought  to  have  appointed  a  referee  to  carry  out  the 
provisions  of  the  interlocutory  juagment  When  such  a  hearing 
shall  have  taken  place  before  the  referee,  and  his  report  shall  be 
brought  before  the  court,  and  an  application  made  based  upon 
the  interlocutory  judgment  and  the  report  of  such  referee,  an  ap- 
plication for  a  final  judgment,  to  accord  with  the  provisions  of  the 
interlocutory  judgment,  may  provide  properly  for  the  distribution 
of  the  funds,  and  for  the  adjustment  of  the  rights  and  liabilities  of 
the  several  parties,  and  the  proper  allowances  to  be  made,  in  ac- 
cordance with  the  tenor  of  the  interlocutory  judgment  and  the 
rules  and  practice  in  such  cases.  The  foregoing  views  lead  to  the 
conclusion  that  the  order  appealed  from  should  be  reversed,  and 
either  party  allowed  to  apply  to  the  special  term  to  name  a  ref- 
eree in  place  of  Judge  Edwards  to  hear  the  proofs  of  the  respective 
parties,  in  accordance  with  the  provisions  of  the  interlocutory 
judgment 

Order  reversed,  with  $10  costs  and  disbursements  to  the  appel- 
lant with  leave  to  either  party  to  apply  to  the  special  term  for 
the  appointment  of  a  referee  upon  the  usual  notice. 

All  concur.  

Celt  A  Salisbury  et  al,  Resp^ts,  v.  Edgar  E.  Strong  et  al^ 

App'lts. 

{Supreme  Caurtt  Oeneral  Term,  Fourth  Department,  Filed  February,  1896.) 

Appeal  from  an  order  granting  a  discontinuanca 
The  appellants  Strong,  Carlisle,  and  Turney  were  judgment 
creditors  of  the  Binghamton  Hydraulic  Power  Company,  and  re- 
covered judgments,  and  also  Seymour  and  Whitlock,  composing 
the  firm  of  Seymour  &  Whitlock,  were  the  judgment  creditors  of 
the  power  companv,  and  were  restrained  by  the  temporary  injunc- 
tion, and  the  interlocutory  decree  makes  that  temporary  injunction 
permanent  The  interlocutory  judgment  makes  provision  for  the 
plaintiff's  claim,  and  for  the  costs  and  disbursements,  and  for  an 
additional  allowance,  should  one  thereafter  be  granted.  It  also 
contoins  provisions  protecting  and  providing  for  the  payment  of 
the  other  creditors,  including  these  appellants.  The  interlocutory 
judgment  that  was  entered  upon  the  report  of  the  referee,  to  hear 
and  determine,  appointed  Hon.  W.  B.  Edwards  referee,  to  take 
proof  of  claims  of  creditors  who  had  not  already  proved  their 
claims.  The  referee  died  November  23,  1893. 
JE  K.  Clerk,  for  app'lts ;  Oill  <t  Stillwell,  for  resp'ts. 

Hardin,  P.  J. — Plaintiffs  have  appealed  from  that  portion  of 
the  order  which  allows  a  discontinuance  of  the  action.  They  also 
appeal  from  that  portion  which  provides  that,  in  case  the  money 
is  not  tendered  to  the  plaintiffs'  attorneys,  an  order  may  be  entered 
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discontinuing  the  action,  **together  with  $10  costs  of  the  motion, 
and  $60  costs  of  said  reference."  Inasmuch  as  we  have  considered 
the  questions  raised  in  respect  to  the  same  order  in  the  case  heard 
at  this  same  term  between  Salisbury  et  oL  and  the  Binghamton 
Publishing  Company,  and  have,  according  to  the  views  expressed 
in  our  opinion,  reached  the  conclusion  that  the  order  should  be 
reversed  in  tliat  case,  we  think  the  same  views  should  be  applied 
to  the  appeal  in  this  case,  and  that  the  portions  of  the  order  ap- 
pealed from  should  be  reversed. 

Tlie  portions  of  the  order  appealed  from  reversed,  with  $10 
costs  and  disbursements. 

All  concur. 


Binghamton  Savings  Bank,  Resp't,  v.  May  E.  White  et  al^ 
Def'is.     Binghamton  Trust  Company  et  aL,  App'lts. 

(Supreme  Court,  Oeneral  Term,  tharth  Department,  Filed  February  1895.) 

Vendor  and  puuchaser— Assumption  of  mortgage. 

A  covenant  in  a  deed  that  the  grantee  assumes  to  pay,  as  part  of  the 
purchase  price,  a  mortgage  given  by  the  grantor  upon  other  premises, 
creates  a  lien  on  the  premises  conveyed  for  the  amount  of  such  mortgage. 

Appeal  from  a  judgment  settling  priorities. 

The  mortgage  in  suit  was  executed  by  May  E.  White,  for 
$2,500,  on  March  4, 1889,  upon  an  undivided  half  of  the  premises 
described  in  the  complaint,  known  as  the  "White  &  Fuller 
Brewery  Property."  When  May  E.  White  executed  the  mort- 
gage to  the  plaintiff,  in  March,  1889,  she  execute<l  and  delivered 
therewith  her  personal  bond,  obligating  herself  to  pay  the  debt 
mentioned  in  said  bond  and  mortgage.  The  mortgage  was  re- 
corded on  the  4th  of  March,  1889.  On  the  10th  day  of  July,  1891, 
the  defendant  May  E.  White  executed  another  bond,  dated  on 
that  day,  in  the  penalty  of  $5,000,  to  the  plaintiff,  and,  as  collateral 
thereto,  on  the  same  day,  she  executed  and  delivered  her  mort- 
gage, whereby  she  conveyed  to  the  plaintiff  the  same  undivided 
half  of  the  premises  described  in  the  mortgage  of  March,  1889,  and 
the  mortgage  of  July,  1891,  was  recorded  on  the  10th  of  July, 
1891.  May  E.  White  was  in  default  in  observing  the  conditions 
of  the  bond  and  mortgage  of  March,  1889,  when  this  action  was 
commenced.  Subsequent  to  the  execution  of  the  mortgage  of 
March,  1889,  May  E  White,  on  the  4th  of  November,  1889,  by  a 
deed  of  purchase  from  the  defendant  Fred  L.  White,  which  was 
recorded  June  23,  1890,  became  the  owner  in  fee  of  an  undivided 
one-fourth  of  the  premises  described,  and  on  the  23d  day  of  June, 
1890,  May  E.  White,  "  by  deed  of  conveyance  duly  executed, 
sealed,  acknowledged,  and  delivered  by  her,  duly  conveyed  to  the 
defendant  Fred  L.  White  the  same  undivided  one-fourth  of  said 
described  premises  that  was  conveyed  to  her  by  said  Fred  L. 
White  on  said  November  4,  1889,  which  deed  from  said  May  E. 
White  contained  the  following  provisions:  *  The  second  party 
assumes  and  agrees  to  pay  as  part  of  the  purchase  price  of  the 
above-described  premises  the   bond  and  mortgage  given  by  the 
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first  party  hereto  to  the  Bingham  ton  Savings  Bank,  of  date  the  4th 
day  of  March,  1889,  for  the  sum  of  $2,500,  and  recorded  in  Broome 
county  clerks  office  in  Book  of  Mortgages  No.  81,  at  page 485,* — 
which  is  the  mortgage  and  bond  first  set  forth  in  the  complaint; 
that  said  deed  was  duly  recorded  in  the  office  of  the  clerk  of 
Broome  county  on  June  23,  1890."  It  is  found  as  a  fact  "  that 
on  or  about  the  lOth  day  of  February,  1891,  the  defendants  Fred 
L.  White  and  Mary  S.  White,  his  wife,  duly  executed,  sealed,  ac- 
knowledged, and  delivered  to  the  defendant  the  Binghamton 
Trust  Company  a  mortgage  on  the  undivided  half  of  the  premises 
described,  the  premiies  conveyed  being  the  one-half  paft  which 
was  not  conveyed  by  the  plaintiff's  said  mortgage,  by  which  they 
granted,  mortgaged,  and  conveyed  to  said  the  Binghamton  Trust 
Company  such  undivided  half  of  said  premises,  to  secure  the  pay- 
ment to  said  trust  company  of  any  and  all  indebtedness  on  notes 
made  or  indorsed  by  said  Fred  L  White,  or  by  the  firm  of  White 
k  Hargiave,  which  were  then  held  or  should  afterwards  be  held 
by  said  the  Binghamton  Trust  Company,  to  the  amount  of 
$17,000,  which  mortgage  was  duly  recorded  on  said  lOth  day  of 
February,  1891,  in  Broome  county  clerk's  office  in  Book  of  Mort- 
gages 86,  at  page  323."  It  is  also  found  that  the  indebtedness 
secured  by  said  mortgage  was  not  paid  prior  to  February  10,  1892, 
and  that  there  was  "actually  due  upon  the  said  notes  and  indebt- 
edness secured  by  said  mortgage  on  said  10th  day  of  February, 
1892,  the  principal  sum  of  $14,900"  to  the  trust  company.  It  is 
also  found  that  at  the  time  of  the  execution  of  the  mortgage  on 
the  10th  of  February,  1891,  to  the  Binghamton  Trust  Company 
it  "  had  no  actual  knowledge  of  any  claim  on  the  part  of  said  May 
K  White  that  the  mortgage  given  by  her  to  the  Binghamton 
Savings  Bank  was  a  lien  upon  any  part  of  the  land  covered  by  the 
mortgage  given  by  said  Fred  K  White  and  wife  to  the  Bingham- 
ton Trust  Company,  as  aforesaid,  or  that  said  May  E.  White 
claimed  to  have  any  interest  in  or  lien  upon  said  premises;  that 
is,  upon  the  one-half  part  owned  by  Fred  L.  White."  It  is  found 
"  that  a  short  time  thereafter,  and  within  ten  days  thereafter,  it 
caused  a  search  to  be  made  of  the  records  in  regard  to  the  title  of 
the  said  Fred  L.  White  to  the  premises  covered  by  said  mortgage, 
and  thereupon  learned  of  the  contents  of  the  deed  from  May  E. 
White  to  Fred  L.  White,  dated  June  23,  1890."  It  is  also  found 
"  that  soon  after  the  11th  day  of  April,  1891,  and  before  the  14th 
day  of  that  month,  the  Binghamton  Trust  Company  was  informed 
by  the  attorney  for  May  E.  White  that  she  claimed  that  the  mort- 
gage given  by  her  to  the  Binghamton  Savings  Bank,  the  plaintiff^ 
herein,  was  a  lien  upon  the  land  covered  by  the  mortgage  given  by 
said  Fred  L.  White  and  Wife  to  the  Binghamton  Trust  Company, 
that  is,  that  the  mortgage  given  by  her  to  the  Binghamton  Sav- 
ings Bank  had  become  a  lien  upon  said  premises  by  agreement 
between  her  and  the  said  Fred  L.  White,  as  set  forth  in  said  deed 
of  June  23,  1890,  and  for  other  reasons."  The  mortgage  to  the 
Binghamton  Trust  Company  was  foreclosed,  and  the  premises 
covered  by  it  were  sold,  and  the  trust  company  purchased  the  un« 
St.  Rep.,  Yol.  LXVI.        6 
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divided  half  owned  by  Fred  L.  White  and  mortgaged  to  the 
trust  conipany.  It  is  found  that  in  the  month  of  April,  1891, 
Fred  L.  White  "became  insolvent,  and  unable  to  pay  nis  debts, 
and  has  remained  insolvent  down  to  the  time  of  tne  trial  of 
this  action."  It  is  also  found  "that  the  said  deed  of  June 
23,  1890,  mentioned  in  said  foregoing  thirteenth  finding,  ex- 
pressed a  consideration  of  $5,250,  but  the  actual  consideration 
agreed  upon  by  the  parties  to  said  deed  as  the  purchase  price 
of  the  premises  by  said  deed  conveyed  was  the  payment 
by  the  grantee  therein,  to  the  Binehamton  Savings  Bank,  of 
its  bond  and  mortgage  bearing  date  of  March  4,  1889,.  being  the 
bond  and  mortgage  set  forth  in  the  complaint,  and  mentioned  in 
the  foregoing  second  and  third  findings  of  fact,  and  also  being  the 
same  bond  and  mortgage  referred  to  in  the  covenant  contained  in 
said  deed  of  date  of  June  23,  1890;  that  said  purchase  price  was 
not  paid,  nor  has  the  consideration  of  said  conveyance  of  June  23, 
1890,  or  any  part  thereof,  been  paid."  It  is  found  "that  said  Fred 
L.  White  has  not  performed  sucn  agieement  other  than  by  enter- 
ing into  the  covenant  inserted  in  said  deed  of  date  of  June  23, 
1890,  mentioned  in  the  foregoing  thirteenth  finding. 

As  matter  of  law  the  court  found:  "First  That  by  the  covenant 
contained  in  and  recorded  with  the  deed  from  said  May  E.  White 
to  said  Fred  L.  White  of  the  date  of  June  23, 1890,  said  Fred  K 
White,  the  grantee  therein  named,  became  liable  for  the  payment 
of  the  amount  of  plaintiflTs  first  bond  and  mortgage  set  forth  in 
the  foregoing  second  and  third  findings  of  fact  to  the  holder 
tliereof,  and  the  undivided  one  fourth  part  of  the  property 
conveyed  by  said  deed  of  June  23,  1890,  became  chargeable 
in  equity  with  the  payment  of  such  bond  and  mortgage,  and 
the  amount  of  such  bond  and  mortgage,  became  an  equitable 
lien  on  said  fourth  part  while  held  by  the  grantee  under  said 
deed.  Second.  That  the  recitals  and  provisions  contained  in 
said  deed  of  June  23,  1890,  were  notice  to  the  defendant  the 
Binghamton  Trust  Company  that  such  portion  of  the  purchase 
price  of  said  fourth  part  so  conveyed  remained  unpaid  as  was 
sufficient  to  pay  and  satisfy  the  amount  of  said  first  bond  and 
mortgage  of  the  plaintiflE;  that  they  were  also  notice  to  the  said 
Binghamton  Trust  Company  of  the  covenant  of  said  Fred  L.  White 
contained  in  such  deed  to  pay  and  satisfy  said  bond  and  mortgage, 
and  also  that  said  one-fourth  interest  in  the  property  conveyed  by 
said  deed  is  primarily  chargeable  in  equity  with  the  plaintiffs  said 
first  bond  and  mortgage."  Also:  "That  said  undivided  one-fourth 
interest  *  *  *  is  primarily  chargeable  in  equity  with  the  pay- 
ment of  the  amount  of  plaintiffs  first  bond  and  mortgage,  executed 
by  said  May  E.  White  on  said  4th  day  of  March  1889,  and  said  one- 
fourth  part  is  the  primary  security  out  of  which  the  amount  of  said 
bond  and  mortgage  should  be  paid,  and  the  said  May  E.  White  is 
entitled  to  have  said  undivided  one-fourth  interest  in  the  premises 
that  were  conveyed  by  her  to  said  Fred  L.  White  by  saia  deed  of 
June  23,  1890,  sold  under  a  decree  of  the  court,  and  the  proceeds 
derived  from  such  sale  applied  to  the  payment  of  the  amount  of  said 
first  bond  and  mortgage  of  the  plaintiff  of  date  of  March  4,  1889, 
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before  the  plaintiff  sell  the  one-half  interest  in  the  property  mort- 
g^d  by  said  May  K  White  to  plaintiflE  on  March  4,  1889." 

W.  J.  Welsh,  for  app'lt,  Binghamton  Trust  Co. ;  IX  S.  A  R  R 
Richards,  for  resp't  May  E.  White ;  G.  L.  Sessions  for  resp't 
BinghamtoQ  Sav.  Bank. 

Hardin,  P.  J. — Manifestly  the  purchase  price  of  the  undivided 
quarter  conveyed  by  May  K  White  to  Fred  L.  White  has  never 
l>een  paid  by  him  to  her,  or  to  her  appointee  for  her  benefit. 
When  the  conveyance  was  niade  by  her,  her  deed  contained  the 
covenant  on  the  part  of  her  grantee,  Fred  L.  White,  that  the  pur- 
chase price  to  the  extent  of  $2,500  should  be  paid  to  her  creditor, 
the  plaintiff,  who  held  her  personal  covenant  as  well  as  her  mort- 
gage to  secure  the  sum  upon  her  undivided  half  of  the  premises 
mentioned  in  the  mortgage.  As  soon  as  Fred  White  accepted  the 
conveyance  from  his  sister,  May  E.  White,  with  the  conditions 
and  covenants  as  to  payments  of  the  purchase  price  mentioned  in 
the  deed,  the  plaintiff  became  entitled  to  receive  the  purchase 
money  mentioned  in  said  deed,  and  to  maintain  an  action  against 
Fred  L.  White  for  the  payment  of  the  purchase  price,  inasmuch 
as  May  K  White  was  personally  liable  to  the  plaintiff  for  the  debt 
secured  by  her  to  the  plaintiff  Carrier  v.  United  Paper  Co,,  78 
Hun,  287;  57  St  Rep.  748;  Vrooman  v.  Turner,  69  N.  Y.  282; 
Lawrence  v.  Fox,  20  id.  268;  Pardee  v.  Treei,  82  id.  889.  It  was 
said  in  Burr  v.  Beers  24  id.  179,  and  in  Oamsey  v.  Rogers,  47 
id.  242,  that  the  liability  of  the  grantee  to  the  mortgagee  rested 
upon  the  equitable  right  of  subrogation;  and,  in  referring  to  that 
doctrine.  Finch,  J.,  says,  in  Oiffordv,  Gorrigan,  117  id.  264;  27 
St  Rep.  288,  viz.: 

"It  was  held  that,  where  the  mortgagor  acquired  a  new  security 
for  his  indemnity  against  the  debt  which  he  owed  to  the  mort- 
gagee, the  latter  mi^ht,  in  equity,  be  subrogated  to  the  right  of 
his  debtor;  and,  under  the  statute  permitting  any  person  liable  for 
the  mortgage  debt  to  be  made  defendant,  and  charged  with  the 
deficiency  in  the  foreclosure,  the  new  covenant  became  available 
to  the  mortgagee." 

And  the  same  judge,  later  on,  in  the  same  case,  seems  to  approve 
of  the  suggestion  of  Andrews,  J.,  given  in  the  following  lan- 
guage: 

"After  all,  does  not  the  direct  right  of  action  rest  upon  the  equ- 
ity of  the  transaction  ?  " 

The  doctrine  stated  in  Oifford  v.  Corrigan,  supra,  was  approved 
and  restated  in  Townsend  v.  Rackham,  148  N.  Y.  522;  62  St  Rep. 
851.  See  Oifford  v.  Gorrigan,  105  N.  Y.  228;  7  St  Rep  7,  near 
the  close  of  the  opinion.  In  N.  Y,  Life  Insurance  Co,  v.  Aitken, 
125  N.  Y.  660 ;  36  St.  Rep.  8,  it  was  said  that  a  covenant  in  a 
deed,  whereby  the  grantee  assumes  and  agrees  to  pay  a  mortgage 
after  it  has  come  to  the  knowledge  of  the  owner  of  the  mortgage, 
and  has  been  adopted  by  him  as  security  for  his  own  benefit, 
'•may  not  be  released  by  the  grantor  without  the  assent  of  the 
mortgage  creditor,  and  such  a  release  is  no  defense  to  an  action 
brought  by  the  latter  upon  the  covenant"     And  in  Post  v.  West 
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&  Railroad  Co.,  128  N.  Y.  580;  34  St  Rep.  484,  it  was  held 
that: 

"An  undertaking  in  a  deed  on  the  part  of  the  grantee  to  per- 
form certain  acts  becomes,  on  delivery  of  the  deed  to  an  accept- 
ance by  him,  effectual  as  a  contract  on  his  part  to  perform  tne 
undertaking;  and,  upon  refusal  on  his  part  to  perform,  an  action 
for  specific  performance  or  for  damage  is  maintainable." 

The  performance  of  the  covenant  by  Fred,  the  grantee  in  the 
deed,  by  payment  to  the  plaintiff,  would  have  been  for  the  bene- 
fit of  the  grantor,  as  she  had  a  legal  interest  that  the  covenant  be 
performed  in  favor  of  the  plaintiff.  Dumherr  v.  Rait,  135  N.  Y. 
219;  48  St.  Rep.  394.  In  the  case  in  hand  the  covenant  was  en- 
tered into  for  the  benefit  of  the  grantor  and  such  benefit  would 
inure  to  her  by  the  performance,  and  it  was,  therefore,  within  the 
contemplation  of  the  parties  that  a  benefit  would  accrue  to  her  by 
the  performance  of  the  covenant  on  the  part  of  the  grantee  in  the 
deed.  In  King  v.  Whitely^  10  Paige,  468,  it  was  said  that  the 
principle  of  the  cases  "is  that,  in  equity,  the  creditor  is  entitled  to 
the  benefit  of  all  collateral  obligations  for  the  payment  of  the 
debt  which  a  person  standing  in  the  situation  of  a  surety 
for  others  has  received  for  his  indemnity,  and  to  relieve  him 
or  his  property  from  liability  for  such  payment"  See  Curtis 
V.  Tyler^  9  Paige,  435 ;  Halsey  v.  Reed,  id.  451.  The  lien 
for  unpaid  purchase  money  which  accrued  in  favor  of  May 
E.  White  at  the  time  of  the  conveyance  was  not  waived,  sat- 
isfied, or  canceled  by  the  covenant  inserted  in  the  deed  which  she 
made  to  her  grantee,  Fred  L.  White.  2  Washb.  Real  Prop.  (3^1 
ed.)  p.  90,  §  16  (*507);  Maroney  v.  Boyle,  141  N.  Y.  462 ;  57 
St  Rep.  604.  May  E.  White  did  not  expressly  and  consciously 
waive  tier  lien  for  unpaid  purchase  money  ;  on  the  contrary,  she 
inserted  a  clause  in  the  deed  which  she  gave,  requiring  it  to  be 
satisfied  by  paying  the  same  upon  an  indebtedness  for  which  she 
was  personally  liable  to  the  plaintiff.  The  effect  of  the  stipula- 
tion in  her  deed  to  Fred  was  to  render  him  personally  liable,  as 
well  as  the  land  which  he  received  from  her,  to  pay  the  purchase 
price  therefor  by  applying  it  upon  an  indebtedness  of  hers  to  the 
savings  bank,  the  plaintiff.  The  recitals  in  her  deed  to  Fred,  and 
the  statement  that  the  purchase  price  was  unpaid,  were,  in  effect, 
notice  to  his  subsequent  grantees  or  incumbrancers  of  the  fact 
that  the  purchase  money  was  to  be  paid  to  the  plaintiff,  and  that 
at  the  time  she  received  the  deed  she  had  not  paid  therefor.  Be- 
ing notice  of  such  facts  to  his  subsequent  grantees  or  incumbranc- 
ers, they  are  presumed  to  have  been  put  upon  inquiry,  and,  upon 
inquiry,  to  have  ascertained  the  actual  situation  in  respect  to  the 
nonpayment  of  the  purchase  price.  Williamson  v.  Brown,  15  N. 
Y.  354 ;  Pitney  v,  Leonard,  1  Paige,  461 ;  Insurance  Co.  v.  Halsey, 
8  N.  Y.  272 ;  Brush  v.  Ware,  15  Pet  93 ;  Jumel  v.  Jumel,  T 
Paige,  591 ;  Acer  v.  Westcott,  46  N.  Y.  384. 

Question  of  constructive  notice  was  involved  in  McPherson  v. 
Rollins,  107  N.  Y.  322;  12  St  Rep.  408,  and  in  the  course  of  the 
opinion  upon  that  question,  it  was  said  : 

"As  intending  purchasers,  they  must  be  presumed  to  investi* 
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gate  the  title,  and  to  examine  every  deed  or  instrument  forming  a 
part  of  it,  especially  if  recorded.  They  must,  therefore,  be  deemed 
lo  have  known  every  fact  so  disclosed ;  Acer  v.  WestcoU,  46  N.  Y. 
Sb4,  and  every  other  fact  which  an  inquiry  suggested  by  those 
records  would  have  led  up  to." 

In  Cordova  v.  Hood^  17  Wall.  1,  it  was  held  that,  where  a  deed 
of  land  shows  on  its  face  that  the  consideration  is  yet  "to  be 
paid,"  a  second  purchaser,  who  has  notice  of  the  deed,  takes  the 
land  subject  to  tne  vendor's  lien,  "unless  snch  a  lien  has  been  in 
some  way  waived.  In  the  case  of  such  a  deed  it  is  the  duty  of  the 
new  purchaser  to  inquire;  and,  where  inquiry  is  the  duty,  the 
party  bound  to  make  inquiry  is  affected  with  all  the  knowledge 
which  he  would  have  got  had  he  inquired."  Russell  v.  Pistor^  7 
N.  Y.  171.  Undoubtedly  it  is  true  that,  if  the  trust  company  was 
a  lienor  or  grantee  without  notice  of  the  unpaid  purchase  money, 
and  for  a  valuable  consideration,  it  might  maintain  itsriglit  to  the 
land  as  against  May  K  White,  or  her  appointee.  Maroney  v.  Boyle, 
supra.  It  was  said  in  Oarson  v.  Oreerij  1  Johna  Ch.  308,  that  a 
vendor  has  a  lien  upon  the  estate  sold  for  the  purchase  money 
while  the-estate  is  in  the  hands  of  the  vendee,  and  that, pnma  facie, 
the  purchase  money  is  a  lien,  and  it  lies  on  the  vendee  to  show  the  . 
contrary.  Camp  v.  Oifford,  67  Barb.  484.  In  Bradley  v.  Boseley, 
}  Barb.  Ch.  125,  it  was  said  that  a  person  having  an  equitable  lien 
upon  land  for  the  unpaid  purchase  money  may  apply  to  a  court 
of  equity  in  the  first  mstance  to  enforce  the  lien  without  resort- 
ing to  a  suit  at  law  to  recover  the  amount.  In  Benedict  v. 
Bmtdict,  85  N.  Y.  625,  it  appeared  that  the  plaintiff  had  sold 
lands  to  the  defendant,  for  wnich  he  had  not  been  paid,  and  that 
the  purchase  price  remained  due,  and  it  was  said,  "Nothing  more 
was  needed  to  show  that  he  had  an  equitable  lien  for  such  pur- 
chase prica"  In  Dubois  v.  Hull^  43  Barb.  26,  it  was  held  that  a 
vendor's  lien  upon  the  land  sold,  for  the  purchase  money,  can 
only  be  waived  by  taking  collateral  security,  or  by  an  express 
agreement  to  that  effect ;  and  it  was  said  that  the  party  disputing 
t&  lien  must  show  thafthe  vendor  agreed  to  rest  on  other  secur- 
ity, and  to  discharge  the  lien.  The  law  presumes  an  intention  on 
the  part  of  the  vendor  to  retain  his  lien  for  the  purchase  money, 
and  imposes  upon  the  purchaser  the  burden  of  proving  the  con- 
trary. And  m  section  1231  of  Story  s  Equity  Jurisprudence, 
it  is  said: 

"So  liens  may  be  created  on  the  purchase  money  due  on  the 
sale  of  an  estate,  in  favor  of  a  vendee,  if  it  is  agreed  that  the 
money  shall  be  deposited  in  the  hands  of  a  third  person,  to  be 
applied  in  discharge  of  prior  incumbrances,  to  the  extent  of  such 
incumbrances ;  *  *  *  for  it  is  a  general  principle  in  equity 
that,  as  against  the  party  himself,  and  any  claiming  under  him 
voluntarily,  or  with  notice,  such  an  agreement  raises  a  trust" 

In  Seymour  v.  McKinstry,  106  N.  Y.  230 ;  8  St  Rep.  580,  it 
was  held  that : 

"The  lien  of  a  vendor  of  real  estate  for  upaid  purchase  money 
is  good  against  the  vendee  and  the  whole  world,  unless  waived  or 
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defeated  by  an  alienation  of  the  property  by  the  vendee  to  the 
purchaser  without  notice." 

It  seems  to  follow  from  the  foregoing  views  that  the  appointee 
of  May  K  White,  the  plaintiflE,  was  properly  required  to  exhaust 
the  lien  acquired  by  it  upon  the  undivided  fourth,  and  apply  the 
proceeds  of  the  sale  thereof  in  liquidation  of  the  mortgage  held  by 
It  against  the  undivided  half  of  the  premises :  and  that  such  direc- 
tion as  was  given  at  the  special  term  and  as  has  been  carried  in  the 
judgment  is  in  accordance  with  the  principles  of  equity  and  jus- 
tice. Thus  the  purchase  price,  which  never  has  been  paid,  is  to 
be  asserted  against  the  fourth  before  the  rights  of  the  trust  com- 
pany therein  are  asserted.  May  K  White's  equities,  transferred 
to  the  plaintiflf,  her  creditor,  were  prior  in  point  of  time.  A  con- 
trary rule  would  enable  Fred  White's  grantee  to  obtain  the  land 
without  payment,  and  would  work  an  injustice  (if  not  a  fraud)  upoa 
the  rights  of  May  E.  White. 

2.  It  is  suggested  by  the  learned  counsel  for  the  trust  company 
that  the  relief  accrued  to  May  RWhite  could  not  be  given  in  this^ 
action,  and  our  attention  is  called  to  sections  521  and  1204  of 
Code.  In  section  521  it  is  provided  that  a  controversy  between 
defendants  shall  not  delay  a  judgment  to  which  the  plaintiff  is  en- 
titled, unless  the  court  otherwise  directs.  Inasmucn  as  no  case 
containing  the  record  of  the  proceedings  at  the  trial  is  presented 
before  us,  we  are  not  advised  that  any  such  question  was  raised 
upon  the  trial.  If  it  was  raised,  it  may  be  assumed  the  court 
directed  the  determination  of  the  controversy  between  the  defend- 
ants in  accordance  with  the  provisions  of  the  section,  and  that 
proper  relief  was  demanded  in  the  answers,  and  that  they 
were  properly  served  on  the  several  defendants.  Ostrander 
V.  Hart,  180  N.  Y.  406 ;  42  St.  Rep.  518.  In  section  1204  it  is 
provided  that  judgment  may  be  given  for  or  against  one  or  moi*e 
defendants,  and  that  it  may  determine  the  ultimate  rights  of  the 
parties  on  the  same  side  as  between  themselves,  and  may  grant  ta 
a  defendant  any  affirmative  relief  to  which  he  is  entitled.  In 
Smith  V.  HilUm,  50  Hun,  237 ;  19  St.  Rep.  340,  a  motion  was 
made  to  strike  out  certain  allegations  in  the  answer,  and  it  was 
granted  upon  the  idea  that  the  allegations  were  such  as  to  present 
a  new  cause  of  action ;  and  in  delivering  the  opinion  in  that  case^ 
and  commenting  tipon  the  sections  of  the  Code,  it  was  said : 

"They  weVe  intended  to  follow  and  preserve  the  powers  exer- 
cised by  courts  of  equity  in  actions  brought  for  their  aetermi nation 
as  that  was  permitted  and' sanctioned  by  the  law  and  practice  pre- 
viously existing.  And  by  that  practice,  as  well  as  by  the  lan- 
guage of  these  sections,  the  rights  of  the  defendants  to  be  deter- 
mined between  themselves  must  necessarily  be  those  arising  out 
of,  or  connected  with,  or  resulting  from  the  cause  of  action  set 
forth  and  maintained  by  and  in  favor  of  the  plaintiff." 

We  see  nothing  in  the  case  inconsistent  with  the  course  adopted 
on  the  trial  of  the  action  now  before  us.  That  case  seems  to  be 
in  harmony  with  Kay  v.  WhiUaker,  44  N.  Y.  565,  where  it  was 
said  that: 

"Relief  which  defendants  may  have  as  against  each  other  must 
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be  based  upon  the  facts  involved  in  tlie  litigation  of  the  plaintiffs 
claim,  and  as  a  part  of  the  adjustment  of  that  claim,  and  not  upon 
claims  with  which  the  plaintiff  has  nothing  to  do.  and  which  are 
properly  the  subject  oi  an  independent  litigation  between  such 
defendants. 

See  Derham  v.  Lee^  87  N.  Y.  599. 

We  are  not  persuaded  that  the  appellant  suflEered  any  injury  by 
having  all  the  questions  relating  to  the  plaintiffs  mortgage,  and 
the  several  rights  and  interests  it  has  in  the  property  that  secures 
the  same,  determined  in  this  action,  inasmuch  as  Fred  White  and 
May  E.  White  are  parties  to  the  suit,  and  were  actors  in  the  trial, 
and  were  heard  in  connection  with  the  proofs  given  in  regard  to 
the  appellant's  rights.  We  think  the  decision  pronounced  at  the 
special  term  is  in  accordance  with  the  rules  of  equity.  Judgment 
affirmed,  with  costa 

Merwin",  J.,  concurs.     Martin,  J.,  not  voting. 


John  D.  Babcock  et  al,  Eesp'ts,  v.  William  J.  Kuntzsch, 

App'lt. 

{Supreme  Omirt,  General  Term,  Fourth  Department,  Filed  Fdtruary,  f895.) 

Contracts — Consideration  . 

An  agreement  to  extend  the  time  for  the  payment  of  a  debt,  in  order  to 
be  valid,  must  be  founded  on  a  sufficient  consideration. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiflfe,  and  from  an  order  denying  a  motion  for  a  new  trial. 

PlaintiflEs  entered  into  a  contract  with  the  defendant  for  the  sale 
of  billiard  and  pool  tables  and  their  appurtenances  to  the  defend- 
ant An  action  to  recover  a  balance  upon  the  contract  was  brought 
in  a  municipal  court,  and  a  judgment  was  rendered  in  favor  of  the 
plaintifiEs  for  $41.86  damages,  besides  costs.  Plaintiffs  appealed  for 
a  new  trial  in  the  county  court  of  Onondaga  county.  At  the  close 
of  the  evidence,  the  court  directed  a  verdict  in  favor  of  the  plaint- 
ifis  for  $472.84.  In  September,  1892,  the  plaintiffs  entered  into  a 
contract  with  defendant  fcr  the  sale  of  the  property  mentioned,  at 
the  agreed  price  of-  $1,200.  Defendant,  at  the  time  of  the  delivery, 
which  occurred  in  October  of  that  year,  paid  $125,  and  agreed  to 
pay  the  further  sum  of  $50  per  month  until  the  full  sum  should 
ue  paid.  Plaintiffs  also  held  a  demand  of  $8.73  against  the  de- 
fendant Defendant'sanswer  consisted  of  general  denial,  allegn- 
lion  of  payment,  "breach  of  contract,  breach  of  warranty,  special 
contract  executed  September  17,  1892."  Upon  the  trial,  defend- 
ant asked  to  go  to  the  jury  "upon  the  question  as  to  whether 
plaintiffs  and  defendant,  by  parol  agreement,  extended  the  con- 
tract—the payment  of  tlie  money  therein  mentioned — until  after 
tile  commencement  of  tliis  action  ;"  ajso,  as  to  whether  all  the  pay- 
ments specified  in  the  contract  "were  not  extended  until  a  week 
after  the  2d  day  of  January  after  the  commencement  of  this  ac- 
tion;" also,  "whether  the  time  to  make  the  payments  under  the 
contract  has  not  been  extended/'     The  requests  were  denied,  and 
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an  exception  taken,  and  a  verdict  directed  for  the  plaintiffs  for  the 
amount  shown  to  be  due  the  plaintiffs  by  the  evidence. 
Costello  Jc  Welch^  for  applt ;  QUI  &  Siilwdl^  for  resp'ts. 

Hardin,  P.  J. — No  valid  extension  of  the  time  of  payment  was 
shown  by  the  evidence  to  have  taken  place  prior  to  the  commence- 
ment of  the  action. 

In  Miller  v.  Holbrooke  1  Wend.  818,  it  was  held  that  a  promise 
to  extend  was  not  valid  unless  founded  upon  a  good  and  sufficient 
consideration  ;  also,  "the  promise  of  a  maker  to  pay  part  of  a  note 
when  due,  and  payment  in  pursuance  thereof  is  not  sufficient  con- 
sideration." 

In  Gibson  v.  Renne^  19  Wend.  888,  the  question .  of  the  suffi- 
ciency of  a  consideration  to  support  a  promise  was  raised,  and,  in 
dealing  with  it,  Bronson,  J.,  said : 

"The  debt  was  dua  The  debtor  says  to  the  creditor,  *You  prom- 
ised, in  consideration*  that  I  would  discharge  in  part  an  existing 
and  present  duty,  that  you  would  give  further  time  for  the  satisfac- 
tion of  the  residue.'  I  cannot  understand  how  this  makes  a  good 
consideration  for  the  promise.  The  discharge  of  a  legal  obligation  by 
the  debtor  to  the  creditor  cannot  be  such  an  injury  to  the  one,  or 
benefit  to  the  other,  as  will  make  whau  the  law  calls  a  'sufficient 
consideration  for  an  agreement" 

In  Parmeke  v.  Thompson^  45  N.  Y.  68,  it  was  held,  viz. : 

"A  promise  to  extend  the  time  of  payment  of  a  debt  is  void  un- 
less founded  upon  a  good  consideration  ;  and  a  payment  of  a  part 
of  a  debt  or  the  interest  already  accrued,  or  an  agreement  to  pay 
interest  for  the  future,  is  not  a  sufficient  consideration  for  such  a 
promise ;  nor  will  the  giving  of  a  new  obligation,  with  additional 
security,  for  part  of  the  debt,  be  a  good  consideration  for  a  prom- 
ise to  extend  the  time  as  to  the  residue.  The  discharge  of  a  legal 
obligation  by  a  debtor  to  his  creditor  is  not  sufficient  considera- 
tion for  the  promise  of  the  latter." 

In  Manchester  v.  Van  Brunt,  46  St  Rep.  566,  it  was  said : 

"  The  promise  to  extend  the  time  of  payment  of  the  note  was 
void  unless  founded  upon  a  good  consideration,  and  the  payment 
of  $100,  part  of  the  amount  due  on  the  note,  was  not  a  good  con- 
sideration for  such  promise." 

In  Oraham  v.  Negus,  55  Hun,  448 ;  29  St  Rep.  114,  it  was 
said: 

"  If  the  promises  to  pay  in  the  future  had  been  verbal  only,  as 
there  was  no  consideration  to  sustain  them,  the  plaintiffs  after  ac- 
cepting them,  would  have  been  at  liberty  at  once  to  disregard  the 
promises,  and  commence  an  action  for  the  recovery  of  their  debt" 

In  2  Rand.  Com.  Paper,  p.  650,  §  964,  it  is  said  : 

"  An  agreement  for  an  extension,  to  have  such  effect,  must  have 
a  new  and  valid  consideration,  and  without  such  consideration  it 
will  not  discharge  the  surety." 

In  Pabodie  v.  King^  12  Johns.  426,  a  partial  payment  was  made 
upon  the  plaintiff's  debt,  and  it  was  claimed  there  was  an  agree- 
ment in  consideration  thereof  to  "forbear  to  sue."  The  court 
said: 
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"  The  promise  to  forbear  was  a  nudum  pactum.  In  paying  the 
fifty  dollars,  King  did  no  more  than  he  was  l^ally  lx)und  to  do; 
and  the  promise,  on  the  part  of  Pabodie,  was  without  any  benefit 
to  him,  and  occasioned  no  loss  to  King." 

We  think  the  evidence  in  the  case  in  hand  fails  to  show  a  valid 
extension  of  time  for  payment  of  the  indebtedness  due  from  the 
defendant  to  the  plaintiffs.  The  amount  of  the  indebtedness  in 
arrear  was  substantially  admitted  during  the  progress  of  the  trial 
We  think  the  county  court  committed  no  error  requiring  us  to  in- 
terfere with  the  verdict  and  judgment 

J4idgment  and  order  affirmed,  with  costa 

All  concur.  

William  D.  Halsey,  Resp't,  v.  Ebenezer  H.  Hart,   App'lt 

{Supreme  Court,  General  Term,  Fourth  Department,  Filed  February,  189$,) 

ApFBAL — CONFLICTINQ  EYmENCB. 

Where  there  is  a  conflict  in  the  evidence,  a  verdict,  rendered  in  a  Jus- 
tice's court  is  re^rded  as  controlling,  unless  it  is  manifestly  and  clearly 
against  the  weight  of  evidence. 

John  A.  Milne^  for  applt;   William  Austin^  for  resp't 

Hardin,  P.  J. — Plaintiff  derived  possession  of  the  cutter  in 
the  year  1885  or  1886  from  Mi's.  Harmon.  When  he  visited  her 
house,  the  cutter  was  in  her  possession.  He  entered  into  negotia- 
tions with  her  for  the  purchase  thereof,  and  consummated  it  by 
paying  her  $3.50.  She,  by  her  conversations  and  declarations 
made  contemporaneously  with  the  sale  to  him,  asserted  her  owner- 
ship of  the  cutter.  She  had  had  possession  of  it  for  a  consider- 
able length  of  time.  Undoubtedlv  the  evidence  discloses  that  the 
cutter  was  once  the  property  of  tLe  defendant's  father.  There  is 
no  direct  and  positive  evidence  that  the  father  of  the  defendant 
did  not  sell  or  give  the  cutter  to  Mrs.  Harmon.  Her  possession 
of  it  was  prima  fade  evidence  of  the  ownership  of  it  If  she  owned 
it  at  the  time  she  sold  it  to  the  plaintiff,  of  course  he  acquired  an 
absolute  title  to  it  As  bearing  upon  the  theory  that  she  was  the 
owner,  and  that  she,  by  her  sale  to  the  plaintiff,  conferred  upon 
the  plaintiff  an  ownersnip  in  the  cutter^  are  the  declarations  made 
by  her  and  her  actual  sale  thereof  to  him,  to  which  may  be  added 
the  fact  that  the  evidence  discloses  that  for  some  time  after  the 
defendant  acquired  knowledge  that  the  plaintiff  had  possession  of 
the  cutter,  the  defendant  acquiesced  in  the  possession  of  it  by  the 
plaintiff,  At  least  he  delayed  for  some  period  of  time  after  he  de- 
rived such  information  his  efforts  to  gain  possession  of  the  cutter. 
It  was  for  the  jury  to  determine  upon  all  the  evidence  presented 
by  the  plaintiff,  as  well  as  the  testimony  presented  by  the  defend- 
ant, whether  the  plaintiff  was  owner  of  the  cutter  at  the  time  this 
action  was  commenced,  in  February,  1893.  It  is  true,  the  defend- 
ant was  sworn  as  a  witness,  and  gave  testimony  quite  inconsistent 
with  ibe  theorv  upon  which  the  plaintiff  sought  to  maintain  his 
ownership  ana  right  to  possession  of  the  property.  The  defend- 
&r.  Rep.,  Vol.  LXVL        7 
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ant,  however,  being  a  party  in  interest,  the  jury  may  have  disbe- 
lieved his  testimony,  as,  under  the  rules  laid  down  frequently  by 
courts,  it  had  the  right  to  do.  Elwoodv,  Telegraph  Co.^  45  ^.  x. 
549 ;  Kavanagh  v.  Wilson^  70  id.  177 ;  Koehler  v.  Adler,  78  id. 
287  ;  Wohlfahrt  v.  Beckert,  92  id.  491 ;  Honegger  v.  Wetlstein,  94 
id.  253 ;  Dean  v.  Van  Nosirand,  23  N.  Y.  Wkly.  Dig.  97.  Accord- 
ing to  the  usual  rule  applied  to  verdicts  taken  in  justices*  courU^, 
where  there  is  a  conflict  in  the  evidence,  the  verdict  is  regarded 
as  controlling,  unless  it  is  manifestly  and  clearly  against  the 
weight  of  evidenca  We  are  not  prepared  to  say  this  is  such  a 
case  as  requires  the  verdict  to  be  disturbed  on  that  ground. 

2.  It  is  insisted  in  behalf  of  the  plaintiff  that  he  remained  in 
possession  of  the  cutter  more  than  six  years  next  preceding  the 
commencement  of  the  action,  and  more  than  six  years  next  pre- 
ceding the  seizure  of  it  by  defendant,  and  therefore  that  the  de- 
fendant's right  to  take  from  him  the  possession  of  the  cutter  is 
barred  by  the  statute  of  limitations  See  Code  Civ.  Proc.  §§ 
380,  382,  397.  Some  of  the  evidence  would  seem  to  indicate,  al- 
though not  very  clearly,  that  the  plaintiff  had  possession  of  the 
cutter,  to  the  knowledge  of  the  defendant,  more  than  six  years 
prior  to  the  4th  of  February,  1893,  when  the  defendant  took  the 
same  out  of  the  possession  of  the  plaintiff.  Possibly  the  evidence 
nmy  have  led  the  jury  to  find  that  the  plaintiff  had  had  posses- 
sion of  the  property  for  more  than  six  vears  prior  to  the  taking  of 
the  same  from  nis  possession  by  the  defendant,  and,  if  the  facts 
were  thus  found,  the  verdict  may  have  been  predicated  upon  the 
idea  that  the  defendant's  right  was  barred  by  the  statute  of  limita- 
tions. Duryea  v.  Andrews^  34  St  Rep.  774.  However,  without 
passing  definitely  upon  this  phase  of  the  case,  if  the  position 
stated  in  the  first  branch  of  this  opinion  is  correct,  the  judgment 
of  the  county  court  should  be  reversed,  and  the  verdict  and  judg- 
ment of  the  justice's  court  sustained.  Judgment  of  the  county 
court  reversed,  wfth  costs,  and  the  judgment  of  the  justice's  court 
affirmed,  with  costs. 

All  concur. 


Susie  Sheldon,  App'lt,  v.  Cornelia  Mott  et  al,  Resp'ta 

{Supreme  Court,  Ocneral  Term,  Fourth  Department,  Filed  February,  1896,) 

Stay  of  phoceedings— Evasion. 

An  order,  staying:  proceeiings  by  a  substituted  attornev,  cannot  be  nul- 
lified by  a  special  appearance  by  such  attorney  on  a  motion  to  dismiss  an 
appeal  theretofore  taken  by  his  client. 

Motion  to  dismiss  an  appeal  from  the  order  dismissing  the  com- 
plaint 

Alonzo  P,  Strong,  for  the  motion  ;  Frank  B,  S/iorty  opposed. 

Puu  Curiam. — On  the  9th  day  of  April,  1894,  an  order  was 
made  in  the  above-entitled  action,  dismissing  plaintiff's  complaint, 
and  judgment  entered  thereon.  The  plaintiff  thereafter  appealed 
therefrom  to  this  court.     Pending  such  appeal,  and  on  the  27th 
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day  of  November,  1894,  an  order  was  made  at  a  special  term  of 
this  court,  whereby  Alonzo  P.  Strong  was  substituted  as  the 
plaintiffs  attorney  of  record  in  this  action,  in  place  of  Frank  H. 
Short,  from  which  order  Mr.  Short  appealed  to  this  court  On  the  21 
day  of  December,  1894,  Justice  Martin  granted  an  order  staying 
'*all  proceedings  on  behalf  of  the  plaintiff  herein,  or  by  and  on  behalf 
of  Alonzo  P.  Strong,  as  attorney  or  otherwise,  on  the  order  gran- 
ted by  a  special  term  of  this  court  [being  the  order  of  substitution 
referred  to],  until  the  decision  of  the  general  term  upon  the  appeal 
token  from  such  order  by  the  appellant,  Frank  H.  Short"  There- 
after, on  the  4th  day  of  February,  1895,  the  said  Frank  H.  Short 
was  served  with  affidavits  and  notice  of  a  motion  to  be  made  at 
this  term  of  the  court  to  dismiss  the  appeal  from  the  order  herein 
granted  on  the  9th  day  of  April,  1894,  dismissing  the  plaintiff's 
complaint  in  this  action,  "and  for  such  other  relief  as  may  be 
just,  with  costs  of  motion  against  Frank  H.  Short  personally." 
The  notice  of  motion  was  signed,  "  Alonzo  P.  Strong,  Appearing 
as  Attorney  for  Susie  Sheldon,  Plaintiff,  for  the  Purposes  of  this 
Motion."  It  is  unnecessary  to  discuss  the  merits  of  the.motion,  or 
allude  to  the  contents  of  the  affidavits  upon  which  the  motion  is 
founded.  The  motion  is  made  by  Alonzo  P.  Strong  as  attorney 
for  the  plaintiff.  He  has  heretofore  been  substituted  as  attorney 
for  the  plaintiff,  but  an  order  has  been  granted  by  a  justice  of  this 
court,  prohibiting  him  from  acting  upon  such  order  until  the  hear- 
ing and  determination  of  the  appeal  therefrom.  His  claim  is  that 
he  is  not  violating  such  stay,  because  the  stay  prohibits  him  from 
taking  any  proceedings  on  that  order  ;  and  he  professes  that  he  is 
not  appearing  for  the  plaintiff  pursuant  to  such  order,  that  his 
appearance  is  for  the  purposes  of  this  motion  only.  This  seems 
to  us  merely  an  evasion.  The  stay  cannot  be  nullified  by  a  special 
appearance.  The  order  appointing  an  attorney  for  the  plaintiff  ap- 
pomts  him  as  attornev  in  this  action.  If  he  succeeds  in  this  mo- 
tion now  before  us,  the  action  will  be  finally  ended  and  disposed 
of ;  everything  that  can  be  accomplished  by  an  attorney  of  record, 
will  have  been  accomplished.  He  will  have  acted  as  attorney 
for  the  plaintiff  in  this  action,  and  will  have  accomplished  all  that 
an  attorney  could  do.  He  will  have  discharged  those  functions 
which  the  order  of  the  special  term  substituting  him  as  an  attor- 
ney of  record  was  intended  to  enable  him  to  discharge,  and  that 
despite  the  order  of  Justice  Martin  prohibiting  him  from  so 
doing.  We  do  not  think  that  we  should  permit  orders  of  justices 
of  this  court  to  be  thus  trifled  with  or  evaded.  The  proper  course 
to  pursue  is  to  endeavor  to  have  the  stay  vacated  or  modified. 
The  motion  is  therefore  denied,  with  $10  costs,  to  be  paid  by  Mr. 
Strong  personally,  without  prejudice,  however,  to  the  renewal  of 
the  motion  upon  the  vacation  or  modification  of  the  stay  of  pro- 
ceedings herein  referred  to. 
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The  People  ex  rel  Jesse  Read,  App'lt,  v.  Board  of  Town 
Auditors  of  Town  of  Smithville,  Resp'ts. 

{Supreme  Courts  General  Term,  Fourth  Department,  Filed  February,  1896,) 
Towns— Powers. 

There  is  no  authority  for  the  appointment  of  agents  or  attorneys  to  dis- 
charge the  duties  that  are  imposed  upon  the  several  governmental  officers 
of  a  town  in  refunding  its  bonds. 

Appeal  from  an  order  denying  an  application  for  a  writ  of 
mandamus. 

In  December,  1870,  the  town  of  Smithville,  issued  several  town 
bonds  in  aid  of  a  railroad.  At  the  town  meeting  in  1887,  a  reso- 
lution was  passed  as  follows :  "  Resolved,  that  the  chairman, 
George  W.  Church,  appoint  a  committee  of  three  to  look  after  the 
town  bonds."  The  resolution  was  carried,  and  the  chairman  ap- 
pointed John  P.  Davis,  Jesse  Reed,  the  relator,  and  Samuel  Cline, 
as  such  committee.  At  the  annual  town  meeting  held  in  Smith- 
ville at  the  town  hall  on  the  21st  of  February,  1888,  it  appears  bv 
the  record  thereof  that :  "The  following  proceedings  were  had, 
and  resolutions  were  duly  passed,  to  wit:  The  I'eport  of  Jesse 
Read,  committee  on  refunding  town  bonds,  was  duly  made  by  Mr. 
Read,  and,  on  motion  made  and  carried,  the  said  report  was  ac- 
cepted and  approved.  Resolved,  that  Jesse  Read  be  continued  a 
committee  to  refund  or  purchase  the  bonds  of  the  town  of  Smith- 
ville, issued  December  24th,  1870,  and  that  he  be  allowed  for  his 
services  as  such  committee  five  per  cent  on  all  bonds  that 'may  be 
or  have  been  funded  or  purchased  subsequently  to  February  14, 
1887."  On  the  9th  of  November,  1893,  to  the  board  of  town 
auditors  of  the  town  of  Smithville,  the  relator  presented  his  claim 
in  writing,  duly  verified  by  him,  "whereby  he  asked  payment 
from  the  said  town  the  aforesaid  sum  of  $2,855  and  four  years' 
interest  thereon  ($685.20),  amounting  to  $3,540.20 ;  that  said  ac- 
count was  received  by  said  board,  who  thereafter  acted  on  the 
same,  and  refused  to  allow  deponent's  said  claim,  or  any  part 
thereof,  and  rejected  the  sama"  It  appears  "the  said  board  unan- 
imously determined  that  the  said  claim  of  the  said  Jesse  Read  was 
invalid,  and  without  merit  as  a  claim  against  the  said  town,  and 
duly  audited  the  same,  and  unanimously  rejected  it,  and  made  a 
minute  of  their  rejection";  and,  after  stating  several  facts  relating 
to  the  origin  and  history  of  the  claim  made  by  the  relator,  the 
auditors  completed  their  statement  in  regard  to  said  claim  in  the 
following  language :  "We  do  therefore  certify,  find,  decide,  and 
<letermine  that  the  said  annexed  claim  of  the  said  Jesse  Read  is 
illegal  and  void,  is  not  a  legal  charge  against  the  town  of  Smith- 
ville, Chenango  county,  N.  Y.,  and  the  same  is  hereby  passed 
upon,  disallowed,  and  rejected,  and  each  and  every  part  thereof." 
ITumerous  affidavits  were  used  at  the  special  term' relating  to  the 
claim  aud  its  rejection. 

A,  W.  Camming^  forapp'lt;  John  IF.  (7AwrcA,  for  resp't 

Hardin,  P.  J.— In  Wells  v.  Town  o/Salina,  119  N.  Y.  280;  29 
St  Rep.  732,  it  was  said  that : 
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"Towns  and  other  municipal  corporations  are  organized  for 
governmental  purposes,  and  their  powers  are  limited  and  defined 
by  the  statutes  under  which  they  are  constituted.  They  possess 
only  such  powers  as  are  expressly  conferred  or  necessarily  im- 
plied." 

Appellant's  learned  counsel  seeks  to  support  the  claim  of  the 
relator  by  referring  to  the  several  statutes  relating  to  the  bonding 
acts  and  provisions  therein  in  relation  to  refunding  at  a  lesser  rate 
of  interest  Chapter  75  of  the  Laws  of  1878  provided  for  the 
issuance  of  new  bonds  in  place  of  existing  bonds,  and  in  the  sec- 
ond section  of  the  act  it  was  provided  that  the  exchange  of  exist- 
ing bonds  was  to  be  done  under  the  supervision  of  "the  constituted 
and  statutory  authorities  of  any  such  village,  city,  town  or 
county";  and  in  the  fifth  section  it  was  provided  that  "nothing  in 
this  act  contained  shall  be  so  construed  as  to  permit  any  village 
city,  town  or  county  in  this  state  to  increase  its  present  bonded 
indebtedness" ;  ancf  in  chapter  317  of  the  Laws  of  1878  section  2 
was  amended,  and  power  was  given  "the  said  officers  or  boards  of 
any  such  village,  city,  town  or  county"  to  make  such  exchange, 
etc.;  and  in  chapter  522  of  the  Laws  of  1881  further  provision  was 
made  in  respect  to  indebtedness  of  towns  being  paid  by  the  issue 
of  new  1y)nds  ;  and  in  section  4  it  is  provided,  viz.: 

"It  shall  be  the  duty  of  the  railroad  commissioners,  supervisors 
and  financial  officers  of  towns,  villages,  cities  and  counties,  having 
in  charges  the  moneys  received  and  collected  and  responsible  for 
the  payment  of  the  interest  and  principal  due  on  the  bonds  under 
this  act,  aud  they  are  hereby  required  to  report  annually  to  the 
board  of  supervisors  of  counties,  the  trustees  of  villages  and  the 
mayor  and  board  of  aldermen  or  common  council  of  cities  as  the 
case  may  ba" 

And  m  chapter  816  of  the  Laws  of  1886,  further  provision  was 
made  for  the  issuing  of  new  bonds  "by  the  board  of  trustees, 
mayor  or  common  council,  town  board,  board  of  supervisors  or 
supervisor,  or  railroad  commissioners  or  officer  or  officers  now 
having  in  charge  according  to  law  the  payment  of  interest  or 
principal  on  bonds,"  etc.;  and  in  section  4  it  was  made  the  duty 
of  "the  railroad  commissioners,  supervisors  and  financial  officers 
of  towns,  villages,  cities  and  counties,  having  in  charge  the  moneys 
received  and  collected,  and  responsible  for  the  payment  of  the  in- 
terest and  principal  due  on  bonds  issued  under  this  act"  to  report 
annually  to  the  board  of  supervisors  of  the  counties,  trustees  of 
villages  and  mayor  and  board  of  aldermen  and  common  council 
of  cities,  the  sum  due  and  payable  the  succeeding  year ;  and  in  the 
sixth  section  of  that  act  the  commissioners  were  required  to  exe- 
cute official  bonds  before  entering  upon  the  discharge  of  their 
duties  under  the  act  We  find  no  provision  in  any  of  the  statutes 
to  which  reference  has  been  made  expressly  authorizing  the  ap- 
pointment of  agents  or  attorneys  to  discharge  the  duties  that  are 
imposed  upon  the  several  governmental  officers  mentioned  in  the 
several  statutes  to  which  we  have  referred.  By  chapter  122  of 
the  Iaws  of  1883,  it  was  provided,  viz.:  **A11  votes  in  town  meet- 
ings authorizing  the  raising  of  money  or  incurring  any  town  lia- 
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bility  exceeding  five  hundred  dollars  shall  be  by  ballot ;"  and  the 
second  section  of  that  act  provided  that  the  town  clerk  shall  give 
twenty  days'  notice,  postea  in  five  conspicuous  places,  of  any  pro- 
posed appropriation  or  tax  for  the  raising  or  borrowing  of  money^ 
etc.  The  second  section  was  amended  by  chapter  82  of  the  Laws 
of  1885,  providing  that  the  notice  to  be  given  by  the  town  clerk 
shall  be  for  five  days  only.  It  is  contended  that  the  resolution  of 
the  town  passed  in  1888  is  invalid,  because  the  votes  thereon  were 
not  taken,  as  prescribed  in  section  1  of  the  statute  of  1883,  by  bal- 
lot If  force  IS  to  be  given  to  that  vote,  or  the  action  of  that  town 
meeting,  establishing  a  liability  on  the  part  of  the  town  to  pay  the 
relator,  then  it  seems  that  it  falls  within  the  direct  language  of  sec- 
tion 1,  as  it  is  there  provided  that  all  votes  "incurring  any  town 
liability  exceeding  five  hundred  dollars  shall  be  by  ballot"     Such 


seems  to  have  been  the  construction  put  upon  the  provisions  of 
the  section  by  the  relator  as  well  as  oy  the  board  of  audit,  for 
thereafter  an  application  was  made  to  tne  board  of  supervisors  of 


the  county  to  legalize  or  confirm  the  action  of  the  town  board  in 
1888  under  the  provisions  of  chapter  326  of  the  Laws  of  1885. 
In  the  last-mentioned  act  power  was  given  to  the  board  of  super- 
visors, "by  a  two-thirds  vote  of  all  the  members  elected  thereto, 
to  legalize  the  informal  acts  of  any  town  meeting  in  raising  money 
for  any  purpose  for  which  such  money  is  authorized  to  be  raised 
by  law,  and  by  like  vote  fo  legalize  the  irregular  acts  of  any  town 
officer,"  etc.  Upon  a  full  hearing  before  the  board  of  supervisors  of 
the  application  to  legalize  the  action  of  the  town  board,  and  to 
place  the  claim  presented  by  the  relator  upon  the  schedule  of  the 
town,  after  a  full  consideration  of  the  whole  matter  relating  to  the 
merits  of  the  relator's  claim,  as  well  as  to  the  sufficiency  of  the 
resolutions,  and  authority  claimed  to  have  been  conferred,  the 
board  of  supervisors  refused  to  legalize  the  action  of  the  town 
board  by  sanctioning  the  resolution  of  1888,  and  refused  to  audit 
and  allow  the  claim  of  the  relator.  It  seems  to  follow,  therefore, 
from  the  foregoing  state  of  facts,  that  the  town  board  has  rejected 
the  claim  of  the  relator  as  well  as  the  board  of  supervisors,  and 
that  there  is  found  no  authority  warranting  the  town  board  in 
auditing  and  allowing  the  claim  of  the  relator. 

In  People  v.  lynxes,  lU  N.  Y.  317;  22  St  Rep.  164  and  23 
id.  795,  it  was  said  **the  term  *audit,'  as  ai)plied  to  the  action  of  a 
board  of  town  auditors,  means  to  hear  and  examine;  it  includes 
both  the  adjustment  or  allowance  and  the  disallowance  and  rejec- 
tion of  an  account";  and  in  that  case  it  is  said  that  the  jurisdiction 
of  the  board  of  town  auditors  over  claims  *'is  not  only  original, 
but  its  decision  is  conclusive  until  reversed  or  modified  by  an- 
other court  in  the  manner  prescribed  by  law, — i.  e.  in  proceedings 
by  certiorari]  and  near  the  close  of  the  opinion  in  that  case  it  was 
said,  "the  relator  has  failed  to  establish  by  the  evidence  contained 
in  the  record  the  absolute  liability  of  the  town  for  the  whole  or 
part  of  any  one  of  the  claims,"  and  for  that  reason  the  case  did 
not  fall  within  that  class  of  cases  where  there  is  a  statutory  liabil- 
ity creating  legal  charges  against  a  town,  as  in  the  cases  of  People 
v.  Board  of  SupWs  of  Delaware  Co.,  45  N.  Y.   196,  and  People  v. 
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Town  Ariditors  of  Elmira^  82  id.  80.  In  Peaple  ex  ret  Durani 
L.  J.  Co.  V.  Jerolomarij  139  id.  17;  64  St.  Rep.  454,  it  was 
said  that  a  mandamus  is  only  granted  in  the  sound  discretion  of 
the  court.  See,  also.  People  ex  rel  Millard  v.  Chapin^  104  N.  Y. 
96 ;  5  St.  Rep.  588.  Nothing  is  found  in  the  case  of  Wells  v. 
Town  of  Salina,  55  St.  Rep.  95,  inconsistent  with  the  views  al- 
ready expressed,  as  in  that  case  "the  town  board  did  not  act* upon 
the  claim,"  and  it  was  therefore  said  that  what  took  place  before 
the  board  was  not  an  adjudication  that  formed  a  bar  to  any  fur- 
ther proceedings  on  the  part  of  the  plaintiflE.  We  think  the  action 
of  the  special  term  denying  the  writ  should  be  sustained.  Order 
affirmed,  with  $10  costs  and  disbursements. 
All  concur. 

Mary  J.  Cross,  Resp't,  v.  A.  Palmer  Smith,  App'lt 

{Supreme  Court,  Oeneral  Term,  Iburth  Department,  Filed  February,   1896,) 

1.  Witness— Section  829  of  Code— Objections. 

A  general  objection  is  insufficient  to  present  the  question  as  to  the  com- 
petency of  the  witness  to  testify,  under  section  829  of  the  Code. 

2.  Costs— Equity  action. 

Where,  in  an  action  in  equity,  each  party  succeeds  as  to  part  of  the  mat- 
ters in  litigation  between  them,  costs  are  not  allowed  to  either  as  against 
the  other  party. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 
Henry  Purcell,  for  app'lts ;  James  A.  Ward,  for  resp't. 

Hardin,  P.  J. — Plaintiff's  complaint  alleges  that  on  the  24th 
day  of  August,  1872,  Samuel  Wilson  deeded  his  interest  in  the 

E remises  described  in  the  complaint  to  Moses  H.  Cross,  and  that 
loses  H.  Cross  executed  a  mortgage  on  the  said  premises  to  Sam- 
uel Wilson  for  the  sum  of  $5,000.  The  deed  was  recorded  Au- 
gust 26,  1872,  in  the  Jefferson  county  clerk's  office.  The  com- 
plaint further  alleges  that  on  the  26th  of  August,  1872,  Wilson 
sold,  assigned  and  transferred  the  mortgage  and  the  bond  accom- 
panying the  same  to  one  Timothy  Smith,  since  deceased,  for  the 
sum  of  $4,500.  And  the  complaint  alleges  that  the  conveyance 
and  the  mortgage  and  the  transfer  therefore  were  **in  fact  one 
transaction,  and  were  a  scheme,  device,  and  contrivance  on  the 
part  of  said  Timothy  Smith  to  retain  a  bonus  of  &ve  hundred  dol- 
lars for  the  loan  of  said  five  thousand  dollars,  and  as  unlawful 
usury,  and  said  mortgage  is  usurious."  In  the  month  of  August, 
1873,  Timothy  Smith  died,  leaving  a  last  will  and  testament, 
wherein  he  appointed  Timothy  A.  Smith  and  A.  Palmer  Smith 
and  one  Perry  H.  Smith  executors.  The  will  was  admitted  to 
probate  by  the  surrogate  of  Jefferson  county,  and  letters  testa- 
mentary were  issued  to  two  executors ;  and  they,  by  an  instru- 
ment bearing  date  August  31,  1875,  assigned  the  bond  and  mort- 
gage to  the  late  John  C.  McCartin,  who  on  the  same  day  assigned 
the  bond  and  mortgage  to  Timothy  A.  Smith  and  A.  Palmer 
Smith.  The  assignment  was  recorded  in  the  clerk\s  office  of  Jef- 
ferson county.     The  complaint  describes  the  premises  which  were 
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described  in  the  mortgage  mentioned,  and  the  complaint  alleges 
that  by  a  deed  bearing  date  June  2,  J  878,  Moses  H.  Cross  con- 
veyed the  premises  to  one  Maltby,  who,  on  the  1st  day  of  Au- 
gust, 1875,  conveyed  the  premises  to  the  plaintiff.  The  complaint 
alleees  that  on  the  29th  of  December,  1879,  "said  Samuel  Wilson^ 
by  aeed  executed,  acknowledged,  and  delivered  on  that  day,  con- 
veyed his  interest  in  the  mortgaged  premises  to  the  plaintiff,  Mary 
J.  Cross."  The  complaint  also  alleges  that  on  the  27th  of  Au- 
gust, 1877,  the  defendants  Timothy  A.  Smith  and  A.  Palmer 
Smith,  then  being  owners  of  the  mortgage  given  by  Cross  to  Wil- 
son, commenced  an  action  to  foreclose  said  mortgage.  An  answer 
was  interposed  by  the  plaintiff,  Mary  J.  Cross,  who  w«is  a  defend- 
ant in  that  action,  and  also  by  her  husband,  Moses  H.  Cross,  alleg- 
ing that  the  mortgage  was  usurious  and  void.  The  issue  joined 
in  that  action  was  brought  to  trial,  and  a  judgment  eniered  on  the 
6th  of  Aj)ril,  1878,  decreeing  the  foreclosure  of  the  mortgage  and 
the  sale  of  the  premises.  The  premises  were  sold  on  the  30th day 
of  April,  1878,  and  were  bid  m  on  the  sale  by  the  defendants 
Timothy  A.  Smith  and  A.  Palmer  Smith,  who  received  the  sher- 
iff's deed,  which  was  recorded  in  the  office  of  the  clerk  of  Jeffer- 
son county,  and  under  that  deed  they  entered  into  possession  of 
the  premises.  In  that  action  Mary  J.  Cross  and  Moses  II.  Cross 
appealed  from  the  judgment  directing  a  sale  of  the  premises,  and 
the  judgment  was,  by  the  general  term,  reversed.  On  the  20tli 
day  of  June,  1879,  a  motion  was  made  in  the  general  term  for 
restitution,  and  for  restoration  of  tlie  premises.  Timothy  A, 
Smith  and  A.  Palmer  Smith  were  ordered  to  surrender  and  deliver 
up  to  Mary  J.  Cross  and  Moses  H.  Cross  the  possession  of  the  prem- 
ises so  sold  under  sjiid  judgment,  unless  the  said  Timothy  A, 
Smith  and  A.  Palmer  Smith  should  give  a  bond  in  the  sum  of 
$5,000,  with  sureties,  **  that  they  would  account  for  the  rents 
and  profits  of  said  mortgaged  premises."  Subsequently,  Timothy 
A.  Smith  and  A.  Palmer  Smith,  with  two  sureties,  executed  a 
bond,  on  the  14th  of  July,  1879^  conditioned  that  Timothy  A. 
Smith  and  A  Palmer  Smith  '*  account  for  the  rents,  issues,  and 
profits  of  the  mortgaged  premises."  It  is  averred  in  the  complaint 
that  since  the  80th  day  of  April,  1878,  Timothy  A.  Smith  and  A. 
Palmer  Smith  have  remained  in  possession  of  the  premises,  and 
have  "received  the  rents  and  profits  of  said  mortgaged  premisea" 
It  is  averred  in  the  complaint  that  the  rents  of  said  premises 
"  amount  to  upward  of  $1,000  a  year,  and  have  all  been  paid  to 
defendants  Smith  since  October,  1877."  And  it  is  averred  in  the 
complaint  that  Timothy  A.  Smith  and  A.  Palmer  Smith  **  have 
received  the  rents  of  said  premises  from  the  receiver  appointed  by 
the  county  court,  and  from  the  tenants  who  have  occupied  said 
premises  under  them,  since  the  30th  day  of  April,  1878,  which 
in  the  aggregate,  amounted  to  more  than  sufficient  to  pay,  satisfy, 
and  discharge  the  said  mortgage  on  said  premises  executed  by  the 
said  Moses  H.  Cross  to  the  said  Samuel  Wilson,  and  now  owned 
by  the  defendants  Timothy  A.  Smith  and  A.  Palmer  Smith."  It 
is  also  averred  in  the  complaint  that  the  plaintiff  "demanded  of 
the  defendants  Timothy  A  Smith  and  A.  Palmer  Smith  an  ac- 
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count  or  statement  of  the  rents  received  by  them  made  for  repairs 
on  the  buildings,  and  for  taxes  and  insurance  by  them  paid,  but 
the  said  defendants  have  neglected  and  refused,  and  still  neglect 
and  refuse,  to  give  any  statement  or  account"  The  complaint 
further  avers  **that,  in  equity,  all  that  is  due  defendants  Smith  is 
the  sura  of  four  thousand  and  five  hundred  dollai^,  with  interest 
from  August  24,  1872 ;  that  all  sums  paid  on  said  mortgage,  or 
received  from  said  property  for  or  on  account  of  rents  or  otherwise, 
over  and  above  said  sum  of  four  thousand  ifive  hundred  dollars 
and  legal  interest,  together  with  said  sum  paid  by  said  defendants 
Smith  for  taxes,  insurance,  and  repairs,  the  said  defendants  should, 
in  equity,  pay  to  plaintiff,  or  account  therefor.'^  In  plaintiff's  com- 
plaint, she  asks  that  "an  accounting  be  had  between  the  parties  to 
this  action  ;  that  the  amount  found  due  on  said  mortgage  be  as- 
certained and  stated;  that  the  account  of  said  Smiths  for  money 
paid,  laid  out,  and  expended  by  them  for  repairs,  insurance,  ancl 
taxes  on  the  property  be  stated  and  passed  upon;"  also,  that 
Timothy  A.  Smith  and  A.  Palmer  Smith  **  be  ordered  and  directed 
to  pay  to  plaintiff  whatever  sum  the  said  Smiths  have  received 
for  rents  of  said  premises,  over  and  above  amount  sufficient  to 
satisfy  said  mortgage,  or  if  the  sum  so  received  is  insufficient 
to  satisfy  said  mortgage,  or  the  amount  due  thereon,  that  the  sum 
remaining  due  and  unpaid  be  ascertained,  which  sum  the  plaintiff 
hereby  offers  to  pay  to  the  defendants.*'  And  the  plaintiff  asks 
to  "be  permitted  to  redeem  said  premises  from  said  mortgage,  and 
have  such  other,  further,  or  different  relief  as  may  be  agreeable  to 
equity,  or  she  may  be  entitled  to  as  a  matter  of  law,  or  the  court 
may  see  fit  to  grant"  The  complaint  was  verified  in  August,  1891. 
Timothy  A.  Smith  and  A.  Palmer  Smith  served  an  answer  to  the 
complaint,  which  contained  several  denials  of  the  allegations  of 
the  complaint,  and  they  allege  thev  were  in  possession  "of  said 
premises  in  pursuance  of  an  order  o!  the  court  made  in  said  fore- 
closure action ;  that  no  final  judgment  has  ever  been  rendered  ir> 
said  action  ;  and  that  said  action  is  still  pending,  and  the  defend- 
ants have  never  become  liable  to  said  Mary  J,  Cross,  or  to  any 
other  person,  to  account  for  the  rents  and  profits  of  said  premises.'^ 
They  also  allege  that  on  the  27th  of  August,  1877,  they  com- 
menced an  action  to  foreclose  the  mortgage  referred  to,  and  that 
the  action,  after  issue  joined,  remained  without  any  final  judg- 
ment entered  therein.  The  issues  joined  in  this  action  were 
referred  and  tried  before  the  same  referee,  and  apparently  at  the  same 
time  that  the  action  to  foreclose  the  mortgage  was  tried.  In  thia 
action  the  referee  found  that,  at  the  time  of  the  execution  and  deliv- 
ery of  the  mortgage,  Moses  H.  Cross  and  Samuel  Wilson  were  co- 
partners in  the  grocery  and  butcher  business  in  the  city  of  Water- 
town,  and  that  as  such  copartners,  they  were  the  owners  of  the 
mortgaged  premises  described  in  the  complaint  He  also  found, 
viz.: 

"Said  Moses  K   Cross  and  Samuel  Wilson  applied  to  said 
Timothy  Smith  for  a  loan  of  money,  to  be  secured  dv  a  mortgage 
upon  said  premises.  Said  Smith  declined  to  loan  said  Cross  and  said 
St.  Rep.,  Vol.  LXVI.        8 
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Wilson  money  upon  a  moi*tgage  to  be  executed  by  them,  and  sug- 
gested that  if  one  deeded  to  the  other,  and  the  grantee  gave  back 
a  mortgage,  he  (Smith)  would  buy  such  mortgage  at  a  discount 
Thereafter,  the  said  deed  and  mortgage  hereinbefore  mentioned  were 
executed  and  delivered.  That  said  deed  was  executed  and  deliv- 
ered by  said  Wilson  to  said  Moses  H.  Cross,  and  said  mortgage 
executed  by  Cross  and  delivered  to  Wilson,  for  the  purpose  of 
raising  money  with  which  to  pay  the  firm  debts  of  Cross  &  Wilson, 
with  intent  on  their  part  of  borrowing  money  of  the  said  Timothy 
Smith,  and  disposing  of  the  mortgage  to  him  at  a  discount  That 
said  mortgage  was,  in  form,  transferred  by  said  Wilson  to  said 
Smith  for  the  sum  of  $4,500.  That  the  said  mortgage  and  the 
said  bond  accompanying  it,  as  between  said  Wilson  and  Cross, 
bad  no  validity  and  inception,  but  the  same  were  made  for  the 
purpose  hereinbefore  stated.  That  said  Timothy  Smith  received 
an  assignment  of  said  bond  and  mortgage,  and  advanced  said 
$4,500  therefor,  understanding  they  were  bona  fide  and  valid 
securities ;  relying  upon  the  fake  representations  of  the  mortgagor 
and  mortgagee  that  they  were  valid  securities,  given  upon  a  full 
consideration,  and  free  from  usury.  That  the  said  Dond  and 
mortgage  were  usurious." 

After  stating  the  accounts  between  the  parties,  treating  the  mort- 
gage as  valid,  in  the  hands  of  the  assignees  thereof,  for  the  sum  of 
$4,500  and  interest  thereon,  and  after  allowing  the  expenditures 
made  by  the  parties  in  possession  of  the  mortgaged  premises  for 
taxes,  insurance,  and  repairs,  the  referee  charged  them  with  the 
receipts  from  the  rents,  issues,  and  profits  of  the  premises,  and 
found  that  "  on  the  1st  day  of  January,  1893,  there  was  due  said 
Smiths,  on  account  of  said  mortgage,  the  sum  of  $298.25."  The 
referee  further  found  that : 

"During  the  year  1893,  the  said  Smiths  received  in  rents  from 
said  premises,  over  and  above  all  sums  expended  by  them  on  said 
premises  during  that  year,  the  sum  of  $738,  which  overpaid  the 
amount  due  said  Smiths  $422.11,  January  1,  1894.  That  during 
the  year  1894,  and  up  to  March  1st  of  that  year,  said  Smiths  re- 
ceived $108.96  over  and  above  all  sums  paid  out  by  them  during 
that  period.  That  there  is  due  the  plaintiff  from  said  A.  P.  Smith 
and  Lucy  A.  Smith,  as  administratrix  of  the  estate  of  Timothy  A. 
Smith,  aeceased,  the  sum  of  $531.07,  with  interest  on  $422.11 
from  January  1,  1894,  and  interest  on  $108.96  from  March  1, 
1894." 

The  referee  found  as  conclusions  of  law,  viz. : 

"(1)  That  the  plaintiff,  Mary  J.  Cross,  is  entitled  to  a  judgment 
or  decree  adjudging  the  bond  and  mortgage  executed  by  the  de- 
fendant Moses  H.  Cross  on  the  24th  day  of  August,  1872,  paid 
and  satisfied,  and  that  the  same,  together  with  the  sheriff  s  deed 
above  mentioned,  be  canceled  of  record.  (2)  That  the  plaintiff  is 
entitled  to  full  restoration  and  possession  of  the  premises  described 
in  the  complaint ;  that  she  recover  the  sum  of  $531.07,  with  in- 
terest,    ^     *     *     together  with  costs  of  this  action." 

Judgment  was  entered  on  the  14th  day  of  August,  1894,  in  ac- 
cordance with  the  findings  of  the  referee.      Several  requests  to 
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find  were  made,  to  which  the  referee  yielded,  and  several  requests 
to  find  were  made  which  he  refused  to  find.  Exceptions  were 
served  and  filed.  Appellants  challenge  some  of  the  findings  made 
by  the  referee,  and  insist  that  there  is  no  evidence  that  Cross  & 
Wilson  applied  to  Smith  for  a  loan,  and  he  refused  it,  and  sug- 
gested the  scheme  of  one  party  deeding  to  the  other,  and  the  other 
giving  a  mortgage  back,  and  he  would  purchase  it  at  a  discount. 
Moses  H.  Cross  was  called  as  a  witness  for  the  defendants,  and 
testified  that  the  firm  of  Cross  &  Wilson,  in  1872,  were  in  debt; 
and  this  witness,  at  folio  254,  was  asked  the  following  question : 

*'Q.  State  whether  or  not  this  bond  and  mortgage  were  made 
for  the  purpose  of  raising  money.  (Objected  to  by  defendants 
Smith  as  incompetent  and  immaterial  Objection  overruled,  and 
defendants  excepted.)" 

The  witness  answered  : 

"It  was  given  for  the  purpose  of  getting  money  for  the  firm  of 
Cross  &  Wilson.  Q.  Was  there  any  other  consideration,  except 
for  the  purpose  of  getting  mone}*^  for  the  firm  ?  (Objected  to  by 
defendants  as  incompetent  and  immaterial.  Objection  overruled, 
and  defendants  excepted)    A.  There  was  not" 

The  witness  continued,  and  said : 

"At  the  time  the  bond  and  mortgage  were  given,  there  was  no 
dissolution  of  the  firm.  I  went  out  of  possession  of  the  premises 
on  the  appointment  of  James  M.  Carpenter  as  receiver." 

We  have  stated  all  the  objections  that  were  made  to  the  testi- 
mony which  we  have  quoted,  and  we  think  they  were  properly 
overruled.  It  is  true  tliat  at  a  later  stage  of  the  examination  the 
defendants'  attorney  moved  to  strike  out  the  answers  of  the  wit- 
ness on  the  ground  that  the  evidence  was  incompetent  and  imma- 
terial, "and  on  the  further  ground  that  answer  involved  a  personal 
transaction  and  communication  between  the  witness  and  Timothy 
Smith,  deceased,  and  was  therefore  incompetent,  under  section 
829  of  the  Code,"  This  motion  was  denied,  and  defendants  ex- 
cepted. According  to  the  rule  laid  down  in  Levin  v.  Sussellj  42 
N.  Y.  251,  in  the  opinion  of  Grover,  J.,  we  think  the  motion  was 
too  late.  In  addition  to  the  evidence  which  we  have  already 
(quoted,  the  plaintiflE  called  Samuel  Wilson  as  a  witness,  who  tes- 
tified that  he  went  into  partnership  with  Cross  in  April,  1865, 
and  continued  until  the  fall  of  1872,  and  he  stated  the  purpose 
for  which  the  deed  was  given  by  him  to  Moses  Cross  in  the  fol- 
lowing language : 

"It  was  given  for  the  purpose  of  raising  money.  The  money 
was  raised  to  pay  our  firm  debts." 

Thereupon,  the  following  questions  were  propounded  to  the 
witness : 

'  Q.  State  whether  or  not  there  was  any  other  consideration  be- 
tween you  and  Cross  for  the  deed,  except  it  was  made  for  the  pur- 
pose of  raising  money  to  pay  the  firm  debts.  (Objected  to  as  in- 
competent and  immaterial.  Objection  overruled,  and  defendants 
excepted.)  A.  No,  sir.  Q.  State  whether  or  not  it  was  agreed 
and  consented  to  between  you  and  Cross,  before  you  gave  him 
the  deedj  that  he  was  to  give  back  to  you  a  mortgage  for  $5,000, 
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and  you  should  negotiate  the  same,  and  raise  money  on  it  to  pay 
your  firm  debts.  (Objected  to  by  defendants  as  incompetent  and 
immaterial.  Objection  overruled  and  defendants  excepted.)  A. 
Yes,  sir ;  that  was  the  agreement  Q.  After  the  mortgage  given 
from  Cross  to  you  was  disposed  of,  did  Mr.  Cross  have  the 
money?  (Objected  to  as  incompetent  and  immaterial.  Objec- 
tion overruled,  and  defendants  excepted.)  A.  Yes,  sir ;  most  of 
it  Q.  State,  if  you  can,  for  what  purpose  the  money  was  used. 
(Objected  to  by  defendants  as  incompetent  and  immaterial.  Ob- 
jection overruled,  and  defendants  excepted.)  A.  It  was  used  to 
pay  our  firm  debts.     I  had  part  of  it,  and  Cross  had  part  of  it" 

We  think  the  objections  taken  to  the  questions  propounded, 
which  we  have  just  quoted,  were  not  sufficient  to  present  the 
question  whether  tlie  evidence  was  objectional,  under  section  829 
of  the  Code.  In  Stevens  v.  Brennan,  79  N.  Y.  259,  a  general  ob- 
jection was  made  and  overruled,  and  it  was  said  the  exception  did 
not  present  the  question  as  to  the  competency  of  the  witness 
to  testify,  under  section  829  of  the  Code.  In  Savford  v.  EUi- 
ihorpe,  14  Wkly.  Dig.  154,  it  was  held  by  the  general  teim  of  the 
third  department  in  1882,  that: 

"An  objection  to  testimony  inadmissible  under  section  829  of 
the  Code,  to  be  available  on  appeal,  must  be  made  in  such  terms 
as  to  call  attention  to  that  fact ;  an  objection  on  the  ground  that 
it  is  'incompetent  and  immateriar  is  not  sufficient  Somerville  v. 
Croolc,  9  Hun,  668. 

We  think  the  finding  complained  of  by  the  appellants  is  sus- 
tained by  evidence,  and  therefore  the  case  of  Sickles  v.  Flanagariy. 
79  N.  Y.  224,  does  not  apply  to  the  case  in  hand.  We  think  the 
evidence  warranted  the  referee  in  finding  that  Timothy  Smith 
purchased  the  bond  and  mortgage  for  $4,500,  in  good  faith,  and 
m  reliance  upon  representations  made  by  the  mortgagor  and  mort- 
gagee that  the  bond  and  mortgage  were  valid,  and  given  for  a 
full  consideration,  free  from  usury,  and  that  in  his  hands,  or  iiv 
the  hands  of  his  assignee,  the  same  could  be  enforced  for  the 
amount  of  money  that  was  advanced  thereon.  Miller  v.  Zeimevy 
111  N.  Y.  441 ;  19  St  Rep.  120  ;  Payne  v.  Bumham,  62  N.  Y.  69. 

2.  In  June,  1891,  when  this  action  to  redeem  was  commenced^ 
according  to  the  report  of  the  referee,  there  was  apparently  due  in 
the  neighborhood  of  $1,500  on  the  mortgage,  and  the  referee  ex- 
pressly states  that  on  January  1,  1893,  there  remained  due  on  the 
mortgage  $298.25  ;  and  it  was  only  by  allowing  the  rents  accru- 
ing after  that  date,  and  just  prior  to  the  conclusion  of  the  trials 
that  the  referee  reached  a  conclusion  that  the  mortgage  had  beetv 
overpaid  by  the  rents  and  profits.  It  appears  by  the  referee's  re- 
port  that  he  took  the  account  for  rents  to  March  1,  1894,  and^ 
naving  done  so,  reached  the  conclusion  that  the  mortgage  was 
overpaid.  His  report  bears  date  July  12,  1894.  In  the  second 
volume  of  Barbour  s  Chancery  Practice  (page  199),  it  is  said  : 

"  As  a  general  rule,  a  party  coming  into  a  court  of  equity  to 
redeem  pays  costs  to  the  defendant,  in  addition  to  the  amount  due 
upon  the  mortgage,  although  he  obtains  the  relief  prayed  for;  yet 
if  the  defendant  improperly  resists  the  claim  of  the  complainant 
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to  redeem,  or  sets  up  an  'uQconscientious  defense,  he  will  be  re- 
fused hi^  costs,  and  may  be  compelled  to  pay  costs  to  the  adverse 
party,  in  the  discretion  of  the  court  *  *  *  It  is  essential  to  a 
bill  to  redeem  a  mortgage  that  the  complainant  should  offer  to  pay 
the  debt,  interest,  and  costs.*' 

In  the  case  in  hand  there  was  no  tender  in  advance  of  the  action 
of  the  amount  due  upon  the  mortgaga 

In  Slee  v.  Manhattan  Co,^  1  Paige,  48,  it  was  held,  viz. : 

"  Where  a  party  files  his  bill  to  redeem,  the  ffeneml  rule  is  that 
lie  must  pay  costs  to  the  mortgagee,  although  ne  should  be  suc- 
cessful. There  are,  however,  exceptions  to  this  rule,  as  where  the 
mortgagee  sets  up  an  unconscientious  defense.  In  such  case  the 
mortgagee  is  not  only  refused  costs,  but  must  pay  costs  to  the 
other  party." 

In  Benedict  v.  Oilman^  4  Paige,  58,  it  was  held,  viz. : 

"  As  a  general  rule,  a  party  who  is  permitted  to  redeem  .mort- 
gaged premises,  whether  he  is  plaintiff  or  defendant  in  the  suit, 
must  pay  the  costs  on  the  suit,  in  addition  to  th^  amount  due  on 
the  mortgaga'* 

The  same  rule  was  restated  in  Vroom  v.  Ditmas,  4t  Paige,  526. 
The  rules  relating  to  the  exercise  of  discretion  in  equity  cases  were 
stated  in  Gouch  v.  Millard,  41  Hun,  215;  4  St  Eep.  167,  and  in 
West  v.  CUyo/Uiica,  71  Hun,  546;  54  St  Rep.  911,  relating  to 
costs  in  equity  actions,  and  in  the  latter  case  it  was  held  that  the 
discretion  exercised  in  an  equity  action,  as  to  costs,  may  be  re- 
viewed ;  following  the  case  of  liosa  v.  Jenkins^  81  Hun,  884  In 
Law  V.  McDonald,  9  Hun,  28,  it  was  held  that  "  where,  in  an  ac- 
tbn  in  equity,  each  party  succeeds  as  to  part  of  the  matters  in 
litigation  between  them,  costs  are  not  allowed  to  either,  as  against 
the  other  " ;  and  that  case  was  approved  in  West  v.  City  of  Utica, 
supra.  And  in  Law  v.  McDonald,  supra,  the  judgment  ^'was 
modified  so  as  to  stand  without  costs  to  either  party,  as  against 
the  other."  We  think  that  rule  should  be  applied  to  the  case  in 
hand.  Judgment  modified  by  striking  therefrom  the  award  of 
costs  to  the  plaintiff,  and  by  inserting  a  provision  therein  to  the 
effect  that  neither  party  shall  recover  costs  against  the  other,  and, 
as  so  modified,  affirmed,  without  costs  of  the  appeal  to  either 
party.     See  West  v.  City  of  Utica,  supra. 

All  concur.  

LiTCY  A.  Smith,  as  Administratrix,  etc.,  et  al,  App'lts,  v.  Mosss 
H.  Cross  et  al,  Besp'ts. 

{Qupreme  Court,  General  Term,  Fburth  Department,  Filed  February  1895.) 

1.  HOBTGAGB— RbDBMFTION. 

Where  the  mortgagee  is  in  possession  and  has  received  the  rents  and 
profits  of  the  mort^&ged  premises,  equitably  he  should  be  charged  with 
the  amount  thereof .  and,  upon  an  ascertainment  of  such  amount,  it  is 
proper  to  state  the  amount  of  the  principal  and  accrued  interest  of  the 
mortgage,  and  upon  such  amount  apply  the  rents  received 

2.  Samb 

Snch  mortgagee  cannot  be  divested  of  the  possession  until  the  appHoa- 
tion  of  the  rents  has  been  made  by  the  court  in  satisfaction  of  the  mort- 
gage. 
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Appeal  from  a  judgment  dismissing  the  complaint. 
In  August,  1877,  this  action  was  commenced  to  foreclose  a 
mortgage  given  collaterally  to  a  bond  executed  by  Moses  EL  Cross 
to  one  Samuel  Wilson.  The  mortgage  was  given  to  secure  the 
consideration  stated  therein,  of  $5,000,  and  covered  lands  in  Jeffer- 
son county.  In  the  complaint  it  is  averred  that  "  the  said  mort- 
gage was  given  to  secure  a  j^artof  the  purchase  price  of  the  above- 
described  premises."  The  answer  of  Moses  H.  Cross  and  the 
answer  of  Mary  J.  Cross  contained  averments  setting  out  that  the 
mortgage  was  usurious,  having  been  made  for  the  purpose  of  rais- 
ing  money,  and  sold  by  Wilson,  the  mortgagee,  to  one  Timothy 
Smith  for  the  sum  of  $4,500,  and  no  more.  Several  trials  have 
been  had  and  several  appeals  taken,  in  the  case.  See  16  Hun, 
488;  25  Hun,  68;  90  N.  Y.  549.  The  only  conclusion  of  law 
stated  by  the  referee  whose  trial  is  under  review  was  as  follows : 
"  That  the  plaintiffs*  complaint  be  dismissed,  and  that  the  plaint- 
iffs recover  costs,  unless  the  offer  made  herein  by  defendants 
Moses  H.  Cross  mid  Mary  J.  Cross  was  more  favorable  to  plaint- 
iffs, at  the  time  of  the  offer,  than  the  amount  then  due  on  the 
mortgage,  in  which  case  plaintiffs  are  to  have  costs  to  the  time  of 
the  offer,  and  defendants  costs  subsequently  thereto."  The  referee 
found,  among  other  conclusions  of  fact,  viz. :  "The  plaintiffs  are 
entitled  to  enforce  the  collection  of  said  mortgage  to  the  amount  of 
$4,500  advanced  by  Timothy  Smith,  as  hereinbefore  found,  with 
legal  interest  thereon,  less  the  amount  paid  or  applied  thereon  out 
of  moneys  received  for  rents."  He  also  found  the  said  sum  of 
$4,500,  with  interest  thereon,  was  all  paid  prior  to  January  1^ 
1894.  The  referee's  report  bears  date  July  12,  1894.  A  judg- 
ment has  been  entered  in  Jefferson  county  clerk's  office  thereon, 
dismissing  plaintiffs'  complaint,  and  awaraing  defendants  the  sum 
of  $733.62  as  and  for  their  costs  and  disbursements  of  the  trial, 
and  the  appeal  now  before  us  is  from  that  judgment 
Henry  Purcell,  for  app'lts ;  James  A.  Ward,  for  resp't. 

Hardin,  P.  J. — Plaintiffs'  learned  counsel  insists  that  the 
referee  erred  in  making  certain  findings  of  fact  which  support 
plaintiffs'  right  to  recover  the  amount  advanced  by  the  assignee  of 
the  mortgage,  to  wit,  $4,500,  notwithstanding  the  defense  of 
usury,  in  accordance  with  the  principles  laid  down  in  Miller  v. 
Zeimer,  111  N.  Y.  443 ;  19  St  Eep.  120.  It  seems  the  complaint 
was  like  an  ordinary  one  in  mortgage  foreclosure  cases,  and  that 
the  prayer  in  the  complaint  was  for  a  judgment  declaring  $5,000 
of  principal  to  be  due  upon  the  mortgage.  However,  the  answer 
sets  up  in  detail  the  facts  relating  to  the  circumstances  of  the 
origin  of  the  mortgage,  and  of  the  sale  thereof  by  the  mortgagee 
to  Timothy  Smith  ;  and  so  far  as  we  are  able  to  discover  from  the 
course  of  the  trial,  as  presented  in  the  case  before  us,  no  objection 
was  taken  during  the  progress  of  the  trial  which  called  the  atten- 
tion of  the  referee  to  the  point  now  suggested.  Appellants  call 
our  attention  to  the  case  of  Day  v.  Town  of  New  Lots,  107  N.  Y, 
148  ;  11  St  Rep.  361,  and  Borneyn  v.  Sickles,  108  N.  Y.  650 ;  15 
St  Rep.  864,  wnich  were  actions  at  law  where  technical  rules  were 
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applied  to  the  pleading  However,  as  near  as  we  can  discover  from 
the  course  of  the  trial  in  this  case,  the  question  which  those  cases 
determined  was  not  fairly  presented  to  the  referee.  It  seems  the 
parties,  by  the  course  of  the  trial,  assumed  that  tlie  rule  which  is 
applicable  to  cases  in  equity  applied,  and  that  the  referee  was 
authorized  to  give  such  relief  as,  at  the  time  of  pronouncing  his  de- 
cree, according  to  the  proofs  presented  and  principles  of  equity,  the 
parties  were  entitled  to  by  tne  case  presented.  He  seems  to  have 
ascertained  the  amount  or  principal  and  interest  due  upon  the  mort- 
gage upon  the  basis  of  its  being  valid  to  the  extent  of  $4,500 ;  and^ 
having  ascertained  that  amount,  he  then  proceeded  to  apply,  upon 
the  evidence  produced  before  him  in  this  case  (and  perhaps  in  the 
other  action  brought  to  redeem  from  the  mortgage,  which  was  tried 
at  the  same  time  before  him),  and  upon  such  evidence  reached  the 
conclusion  that  "the  said  sum  of  $4,500,  with  interest  thereon 
was  all  paid  prior  to  January  1,  1894."  By  adopting  such  course 
he  manifestly  received  evidence  of  facts  and  circumstances  of  the 
parties  beyond  the  exact  limits  of  the  issues  originally  framed  be- 
tween the  parties.  After  a  sale  of  the  premises  upon  a  decree  of 
foreclosure,  the  plaintiflEs  took  possession,  and  received  the  rents 
and  profits  of  the  land  covered  by  the  mortgage,  and  equitably 
they  should  be  charged  with  the  amount  thereof ;  and  upon  an 
ascertainment  of  the  amount  received  it  was  proper  to  state  the 
amount  of  the  principal  and  accrue<l  interest,  and  upon  such 
amount  to  apply  the  rents  received,  on  the  mortgage,  in  accord- 
ance with  the  findings  of  the  referee,  taking  as  a  basis  $4,500  and 
interest  thereon;  and  the  plaintiffs,  if  anything  remained  due 
upon  the  mortgage,  were  equitably  entitled  to  a  decree  establish- 
ing that  amount,  and  a  provision  to  the  effect  that  unless  the  same 
should  be  paid  the  defendants'  right  therein  should  be  foreclosed. 
Ruckman  v.  Astar,  9  Paige,  517.  Plaintiffs*  character  as  mort- 
gagees in  possession  could  not  be  divested  until  the  application  of 
the  rents  bad  been  made  by  the  court  in  satisfaction  of  the  mort- 
gage.    HubbeU  v.  Moukon,  53  N.  Y.  225. 

2.  We  have  assumed  that  the  evidence  warranted,  as  we  think 
it  did,  the  findings  of  fact  made  by  the  referee  to  the  effect  that 
the  mortgage  was  valid  to  the  extent  of  $4,500  and  interest 
thereon. 

3.  It  is  contended  by  the  appellants  that  there  were  certain  ad- 
missions in  the  answer  which  precluded  the  defendants  from  giv- 
ing proof  of  the  circumstances  relating  to  the  alleged  usury  in  the 
mortgage.  The  course  of  the  trial  seems  to  have  assumed  that  the 
questions  relating  to  the  inception  of  the  mortgage  were  raised  l)V 
the  pleadings.  Under  such  circumstances,  we  think  the  plaintiffs 
are  too  late  in  their  objection.  The  answers  were  very  broad,  antl 
warranted  the  admission  of  all  the  facts  and  circumstances  that 
were  developed  relating  to  the  alleged  usury  in  the  mortgage.  It 
is  difScult  to  see  that  the  plaintiffs  in  that  regard,  have  been  sur- 
prised or  misled  by  the  course  of  the  trial.  The  course  of  the  trial 
is  quite  different  from  that  pursued  in  Dunham  v.  Oudlippj  9^ 
N.  Y.129. 

4  Several  exceptions  were  taken  during  the  progress  of  the 
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trial,  to  which  attention  has  been  given,  and  it  is  not  believed  that 
thej  present  prejudicial  error,  which  requires  us  to  interfere.  This 
i3.anequitv  action.  See  opinion  of  Oro^s  v.  Smith,  66  St  Rep. 
55. 

5.  According  to  the  course  of  the  trial  and  the  findings  made  by 
the  referee,  it  is  quite  apparent  that  the  referee  finallv  reached  the 
<^onclusion  to  dismiss  the  complaint  on  the  ground  that  the  bond 
and  mortgage,  so  far  as  they  were  valid,  had  been  paid  by  the 
rents  received  by  the  plaintiffs  of  the  premises.  It  appears  liy  the 
case  that  during  the  hearing  before  the  referee  the  trial  "was  sus- 
pended by  consent  of  the  parties,  and  the  action  in  this  court 
brought  by  the  defendant  Mary  J.  Cross  against  the  plaintiffs 
herein,  for  the  redemption  of  said  mortgaged  premises,  on  the 
ground  that  the  mortgage  had  been  fully  paid,  and  which  case  is 
now  on  appeal  to  the  general  term,  was  proceeded  with  before 
the  same  referee  who  tried  this  action."  The  case  then  continues 
to  state,  viz. : 

"  On  the  trial  of  said  redemption  action  the  plaintiffs  in  that 
case  gave  evidence  before  t)ie  referee  from  which  the  referee  found 
that  between  May  1,  1878,  and  March  1,  1894,  while  the  plaintiffs 
in  this  action  were  in  possession  of  the  said  mortgaged  premises, 
they  received  in  rents  irom  the  same  the  sum  of  $12,477.04 ;  and 
the  defendants  in  that  action,  the  plaintiffs  in  this,  gave  evidence 
from  which  the  referee  found  that  while  the  said  plaintiffs  were 
in  possession  of  said  mortgaged  premises  they  paid  out,  for  the 
benefit  of  the  same,  the  sum  of  $3,951.10.  The  amounts  so  found 
by  the  referee  as  having  been  received  and  disbursed  are  fully  set 
out  in  finding  nineteen  of  his  said  report,  which  is  here  referred 
to.*' 

After  the  parties  had  adopted  such  a  course  for  the  trial  of  this 
action,  and  in  pursuance  thereof  it  had  been  made  to  appear  by 
evidence  which  warranted  the  finding  that  **  the  said  sum  of  $4,- 
500  was  all  paid  prior  to  January  1,  1894,"  we  think  the  discre- 
tion exercised  by  the  referee  in  respect  to  the  costs  was  erroneous. 
After  reaching  such  conclusions,  he  might  properly  have  dis- 
missed the  complaint  without  costs,  and  we  are  of  the  opinion  that 
he  ought  not  to  nave  awarded  costs  in  favor  of  the  defendants. 
We  think  the  judgment  should  be  modified  by  striking  there- 
from the  costs  awarded  against  the  plaintiffs,  and,  as  modified,  af- 
firmed, without  costs  of  this  appeal  to  either  party. 

Judgment  modified  by  striking  therefrom  the  costs  awarded 
against  the  plaintiffs,  and  as  modified  affirmed,  without  costs  of 
the  appeal  to  either  party. 

All  concur. 

Sarah  M.  Simmons,  App'lt,  v.  Catharine  A.  Peters,  Eesp't 

(Supreme   Court,  General  Term,  Fourth  Department,  Filed  February,  1895,) 

Master  and  servant— Risk. 

Where  the  servant  has  no  knowledge  of  the  defects  and  insufQciencies 
in  regard  to  the  appliances  and  surroundings  of  an  elevator  in  use  on  the 
master's  premises,  it  is  error  to  hold,  at  matter  of  law  that  the  servant  as- 
sumed the  risks,  occasioned  by  such  defects  and  deficiencies. 
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Appeal  from  a  judgment  entered  upon  a  nonsuit 
White  Jc  Cheney^  for  app*U ;    W.  S.  Andrews^  for  resp't 

Hardin,  P.  J. — Defendant  was  engaged  in  the  manufacture  of 
shirts  on  Noxson  street,  in  the  city  of  Syracuse,  on  the  7th  of 
April,  1890,  the  business  being  under  the  supervision  of  her  hus- 
band, Henry  Petera  She  occupied  the  first  floor,  and  the  whole 
of  the  second,  third  and  fourth  floors.  On  the  morning  of  April 
7,  1890,  which  was  a  dark  rainy  morning,  Brown,  one  of  de- 
fendant's employes,  having  reached  the  store  shortly  after  seven 
o'clock,  found  the  elevator  door  closed  and  locked.  While  he 
was  unlocking  the  door,  the  plain tiflE  and  her  two  daughters  and 
Miss  Garthe  and  Miss  Washner  entered  the  building.  They  ad- 
vanced towards  the  elevator,  some  eighteen  and  one-half  feet  dis- 
tant from  where  they  entered  the  building;  and  at  that  moment 
Brown  called  out  to  them  to  hurry,  and  he  opened  the  elevator 
door,  stepped  inside  and  reached  for  the  cable,  so  as  to  bring  the 
elevator  car  down,  which  was  on  the  fourth  floor.  As  he  swung 
into  the  elevator,  he  seems  to'have  been  partially,  if  not  wholly, 
out  of  sight  of  plaintiff,  who  was  then  some  nine  feet  distant  from 
him,  and,  when  he  reappeared,  the  plaintiff  was  some  four  or  five 
feet  distant  from  him.  Brown  was  about  three  or  four  feet  from 
the  door  when  she  walked  in.  Brown,  on  taking  hold  of  the 
cable,  discovered  that  the  elevator  was  locked  at  the  fourth  floor ; 
and  as  he  turned  and  stood  in  the  doorway,  facing  the  women, 
with  his  back  against  the  casing,  liis  right  hand  was  on  the  cable, 
and  his  left  holding  the  door,  which  had  closed  against  his  arm. 
The  door  was  open  about  two  and  one-half  feet.  The  plaintiff 
continued  to  walk  steadily  forward.  Miss  Garthe  had  a  wet  um- 
brella, and  she  jokingly  spattered  some  drops  of  water  on  Brown, 
and  he  let  go  his  hold  upon  the  cable  and  the  door,  and  turned 
from  the  elevator  suddenly,  took  a  step  or  two  from  the  doorway, 
and  seized  the  umbrella.  The  plaintiff,  advancing,  in  the  absence 
of  gaslight,  reached  the  elevator,  stopped,  and  looked  ahead,  saw 
the  door  standing  open,  and  supposing  that  she  saw  the  elevator 
car,  walked  in,  and  fell  a  distance  of  some  twelve  feet  into  the 
cellar,  breaking  her  leg,  from  which  resulted  an  amputation,  and 
sustaining  injuries  for  which  this  action  was  brought  The  door 
stood  about  two  and  one-half  feet  open  at  the  time  she  passed 
in.  There  was  some  evidence  tending  to  show  that  the  door  was 
stuck  on  the  uneven  and  worn  shoulder.  She  had  ridden  upon 
the  elevator  on  previous  occasions,  and  on  no  occasion  had  she 
seen  the  door  open,  except  when  the  elevator  car  was  at  the  land- 
ing. She  had  in  one  hand,  at  the  time  she  entered  the  building, 
a  dinner  box,  and  in  the  other  a  can  of  coffee,  and  did  not  herself 
touch  the  door.  She  had  been  accustomed  lo  use  the  elevator 
with  some  forty  other  women  for  approach  to  the  fourth  floor, 
where  she  was  engaged  in  the  performance  of  her  duties,  and  ap- 
parently, from  her  experience  and  observation  of  such  use,  she 
supposed  that,  when  the  door  was  open,  it  indicated  that  the  ele- 
vator car  was  present  It  appears  in  the  evidence  that  the  hus- 
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band  of  the  defendant  had  previously  received  a  warning  that  the 
condition  of  the  elevator  door  was  defective.  He  was  at  that  time 
acting  as  manager  for  his  wife,  and,  as  such,  was  carrying  on  the 
business,  and  he  knew  that  the  door  did  not  have  automatic  attach- 
ments, and  had  seen  the  elevator  door  remain  partly  open  on  some 
occasions.  There  is  no  exact  evidence  as  to  the  length  of  time 
that  elapsed  from  the  moment  when  Brown  stepped  away  from 
the  door  and  the  moment  when  plaintiff  fell.  There  is  evidence 
to  the  effect  that,  from  the  time  Brown  s.tepped  out  of  the  opening 
and  the  time  when  the  plaintiff  walked  in,  the  door  remained  in  a 
stationary  position,  leaving  an  opening  of  about  two  and  one-half 
feet,  and  that  the  aoor  was  stationary  when  the  plaintiff  passed 
into  the  opening. 

In  chapter  462  of  the  Laws  of  1887,  in  section  8,  it  is  provided 
as  follows; 

"It  shall  be  the  duty  of  the  owner,  agent  or  lessee  of  any  man- 
ufacturing establishment  where  hoisting  shafts  or  well  holes  are 
used,  to  cause  the  same  to  be  properly  and  substantially  enclosed 
or  secured,  if  in  the  option  of  the  inspector  it  is  necessary  to  pro- 
tect the  life  or  limbs  of  those  employed  in  such  establishments. 
It  shall  also  be  the  duty  of  the  owner,  agent  or  lessee  to  provide, 
or  caqse  to  be  providecl,  such  proper  trap  or  automatic  aoora,  so 
f^st^ried  in  or  at  all  elevator  ways  as  to  form  a  substantial  surface 
w\\§f\  plel^ed,  and  so  constructed  as  to  open  and  close  by  action  of 
the  eley^^or  in  its  passage,  either  ascending  or  descending.'' 

Th§  evidence  warranted  a  finding  by  the  jury  that  the  statute 
bt^4  ^P^  l>®^^  complied  with  by  the  defendant  Gf uetig,  the  factory 
inspector,  who  had  been  in  the  discharge  of  his  duty  upon  the 
pfemises  of  the  defendant,  and  made  an  examination  of  the  door^ 
testified  as  follows,  viz.: 

"  I  worked  the  door  myself.  It  didn't  work.  I  opened  it  It 
didn't  close  when  the  elevator  left  it  It  was  not  closed  at  the 
time,  it  was  open,  when  I  came  there  *  *  *  The  door  itself 
and  its  connections  had  no  connection  with  the  elevator.     *     * 

*  An  automatic  door  on.an  elevator  is  a  door  that  works  by  the 
action  of  the  elevator  itself;  either  going  up  or  coming  down 
opens  the  elevator  door  when  it  strikes  a  landing,  and  closes  it 
when  it  leaves  it;  a  door  which  is  governed  and  held  in  place  by 
the  action  of  the  elevator  in  its  motion,  ascending  or  descending.^ 

The  witness  added: 

**  Then  there  are  others  that  have  trapdoors  that  open  and  shut 

*  *     *     There  always  must  be  a  weight  to  close  them." 

The  evidence  shows  that  the  defendant's  elevator  door  was  hung 
by  iron  supports  to  wheels  resting  on  the  tracks,  moving  in  grooves; 
the  tracks  inclined  towards  the  shutting  of  the  door;  and  that  the 
door,  if  it  followed  the  incline  downward,  would  shut  It  was 
about  six  feet  in  width,  and  six  and  one  half  to  seven  feet  high, 
and  the  sill  was  a  solid  board,  grooved  out  so  as  to  leave  a  shoulder 
of\  ^q\\  side.  Trucks  were  used  on  thegroiind  floor  for  wheeling 
gQCnla,  and  they  were  wheeled  across  the  sills  into  the  elevator, 
s^\\{\  they  had  slivered  the  shoulder,  and  worn  it  down,  so  that  it 
hftti  become  uneven,  rounded,  and  wou)<|  allow  the  door  to  catchy 
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"  As  the  door  approached  being  shut,  it  would  gradually  go  down 
into  the8e  grooves,  and,  tbe  shoulders  being  worn  oflF,  it  didn't 
run  perfectly  straight  It  would  catch  on  these  shoulders,  and 
stop.  Instead  of  shutting,  it  would  then  stand  partly  open,  witli- 
out  any  one*s  holding  it*'  That  condition  of  things  had  existed 
some  six  montbs  prior  to  the  accident  It  appeared  in  the  evidence 
that,  "  before  the  time  of  the  accident,  there  was  no  person  whose 
business  it  was  to  regulate  the  elevator  regularly,"  and  that,  "there 
were  no  publislied  or  oral  rules  with  reference  to  its  operation. 

Whether  the  defendant  was  guilty  of  negligence  which  contri- 
buted to  the  injury  received  by  the  plaintiff,  and  whether  the 
plaintiff  was  free  of  contributory  negligence,  were  questions  of  fact 
which  should  have  been  submitted  to  the  jury.  Freeman  v.  Glenn 
Falls  Paper  Mill  Co,,  39  St  Rep.  621;  Tousey  v.  Roberta,  114  N.  Y. 
316;  23  St  Rep.  223;  Peil  v.  Beinhart,  127  N.  Y.  381;  38  St  Rep. 
913;  Morrison  v.  Metropolitan  Telegraph  Co.,  52  St  Rep.  601. 
But  it  is  contended  by  the  respondent  that  the  plaintiff  assumed 
any  risk  that  might  he  caused  by  the  defects  and  insufficiencies 
of  the  approaches  and  appliances  in  and  about  the  elevator.  It  ap- 
pears by  the  evidence  that  she  had  been  for  some  five  months  in 
the  employ  of  the  defendant,  and  had  most  of  that  time  used  the 
elevated  in  the  morning  and  evening,  as  she  had  occasion  to  ap- 
proach and  leave  the  room  on  the  fourth  floor,  where  she  was  en- 
gaged in  the  performance  of  her  duties  for  the  defendant  Plaint- 
iff testified: 

**I  knew  nothing  about  the  appliances  the  elevator  had  or^didn't 
have  to  cause  it  to  open  or  shut  I  never  saw  the  door  open  only 
when  the  elevator  was  there,  and  somebody  there  to  hold  it  open. 
I  had  never  seen  it  standing  open  without  anybody  holding  it,  as 
upon  this  mornine." 

In  Benzing  v.  Steinway,  101  N.  Y.  547;  it  was  said: 

"The  risks  of  the  service  which  a  servant  assumes  in  entering 
the  employment  of  a  master  are  those  only  which  occur  after  the 
due  performance  by  the  employer  of  those  duties  which  the  law 
enjoins  upon  him.' 

Ford  v.JL&dMS.  Railroad  Co,,  124  K  Y.  493;  36  St  Rep. 
494. 

The  rule  is  restated  in  Abel  y.  R  d  K  Canal  Co,,  128  N.  Y.  662; 
40  St  Eep.  626 ;  Panizar  v.  Mining  Co.,  99  N.  Y.  369 ;  Davidson 
V.  CbjmeU,  132  N.  Y.  234;  43  St  Rep.  887. 

In  Knisley  v.  PraU,  75  Hun,  823;  58  St  Rep.  213,  allusion  was 
made  to  the  rule  in  the  following  language: 

"A  servant  who  enters  the  employ  of  a  master  assumes  the  risk 
incident  to  such  employment  where  the  dangerous  structures  or 
implements  are  open  and  visible  and  known  to  him;  but  in  case 
the  employer  owes  such  employe  a  duty  which  is  not  discharged, 
and  is  guilty  of  negligence  in  not  performing  such  duty,  if  the  in- 
jury is  the  result  of  such  negligence  of  duty  the  risk  is  not  one 
which  is  assumed  by  the  servant" 

We  think  it  should  not  be  stated,  **as  matter  of  law,  that,  under 
the  facts  of  the  present  case,  the  plaintiff  assumed  the  risk."  Warn 
V.  K  T  a  &  H.  R  Railroad  Co.,  80  Hun,  71;  61  St  Rep.  585. 
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In  Simpson  v.  K  Y.  Rubber  Co,,  80  Hun,  415;  62  St  Rep.  98, 
the  rule  is  again  stated,  and  a  majority  of  the  court  held  in  that 
case  that  a  party,  "knowing  that  the  machinery  is  not  guarded  as 
prescribed  by  statute,  does  not  waive  the  provisions  of  the  statute, 
nor  does  he  assume  such  obvious  risks  as  are  incident  to  the  use 
of  the  machinery  without  the  required  safeguards."  In  that  case 
the  plaintiflE  knew  of  the  defects,  and  contmued  in  the  employ, 
and  the  trial  court  refused  to  charge  that  he  waived  the  provisions 
of  the  statute,  and  assumed  such  obvious  risks  as  were  incid- 
ent to  the  use  of  the  machinery  in  that  condition;  and  a  majority 
of  the  court,  at  general  term,  approved  of  the  refusal  to  so  charge. 

In  the  case  in  hand  the  evidence  was  sufficient  to  justify 
the  jury  in  finding  that  the  plaintiflE  had  no  knowledge  of  the 
defects  and  insufficiencies  in  regard  to  the  appliances  and  surround- 
ings of  the  elevator  in  use  upon  defendatii's  premises.  Under 
such  circumstances,  we  think  it  was  error  to  hold  as  matter  of  law, 
as  apparently  the  trial  judge  did,  that  the  plaintiflE  assumed  the 
risks  occasioned  by  such  defects  and  deficienciea 

The  case  of  Cullen  v.  Norton,  86  St  Rep.  859,  diflEers  from  the 
case  in  hand.  There  the  accident  resulted  from  a  negligent  act 
done  in  the  very  course  of  the  work,  and  by  a  fellow  workman  of 
the  deceased.  The  master  had  provided  a  competent  and  experi- 
enced foreman,  who  had  been  in  his  employ  a  number  of  years, 
and  was  not  chargeable  with  the  consequences  '*of  a  place  for 
work  made  dangerous  only  by  the  carelessness  and  neglect  of  a 
fellow  servant" 

We  think  the  nonsuit  was  erroneously  granted.  Judgment  and 
order  reversed  on  the  exceptions,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 

All  concur. 

Harriet  A.  Grinnell,  Resp't,  v,  William  G.  Taylor,  App'lt 

{Supreme  Court,  Oenercd  2'erm,  Bmrth  DepaHment,  FiUd  February,  1896  ) 

1.  EvmENCE— Village  ordinance. 

In  an  action  for  an  injury  caused  by  the  kick  of  a  horse  which  the  de- 
fendant, while  walking  on  the  sidewalk,  was  leading  in  the  roadway,  a 
village  ordinance,  prohibiting  any  one  from  leading  a  horse  on  a  sidewalk 
in  the  village  is  admissible  on  the  question  of  defendant's  negljgence. 

2.  Damages— Personal  injuries. 

The  value  of  the  plaintiff's  services  in  her  business  may  be  considered 
in  estimating  the  damages,  in  an  action  for  person^il  injuries. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
])laintiff,  and  from  an  order  denying  a  motion  for  a  new  trial  made 
on  the  minutes. 

Frederick  W.  Thomson,  for  appMt ;   C.  IK  Tliompson,  for  resp't 

Hardik,  p.  J. — PlaintiflE  in  her  complaint  allies  that  on  the 
22d  day  of  April,  1893,  she  was  traveling  on  foot  upon  the  sidewalk 
in  the  principal  street  in  the  village  of  Alexandria  Bay,  and  that 
defendant  on  the  same  occasion  was  wrongfully,  unlawfully,  and 
carelessly  leading  a  horse  along  and  upon  the  sidewalk,  traveling  in 
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an  opposite  direction,  "  and  the  defendant  so  carelessly  and  negli- 
gently led  and  managed  his  horse  aforesaid  as  to  permit  his  said 
horse  to  attack  and  kick  the  plaintiff  in  her  back,  and  in  the  region 
of  her  back,  while  she  was  upon  or  near  said  walk,  which  attack  and 
kicking  as  aforesaid  was  inflicted  upon  plaintiff  without  fault  or 
neglect  on  her  part"  The  defendant  denied  the  allegations  of  the 
complaint,  and  alleged  that  the  injuries  received  by  the  plaintiff 
were  not  due  to  any  negligence,  fault,  or  carelessness  of  the  de- 
fendant, but  were  received  by  the  plaintiff  and  were  caused  on  ac- 
count of  the  plaintiff's  own  fault,  negligence,  and  want  of  care,  and 
that  plaintiff  inflicted  the  injuries  herself  upon  her  own  person. 
At  the  close  of  the  plaintiff's  evidence  the  defendant  moved  for  a 
nonsuit  upon  the  alleged  grounds: 

"(1)  Tne  plaintiff  has  failed  to  make  out  a  cause  of  action 
against  the  defendant  (2)  The  plaintiff  has  failed  to  show  any 
negligence  upon  the  part  of  the  defendant  (3)  The  plaintiff  hvts 
failed  to  show  viciousness  upon  the  part  of  the  defendant's  horse, 
or  that  he  had  previous  knowledge  of  any  vice  in  the  horse.  (4) 
That  the  plaintiff,  if  there  was  any  negligence,  herself  contributed 
to  the  alleged  injury." 

The  motion  was  denied,  and  at  the  time  the  court  observed : 

'^  I  will  not  hold  as  matter  of  law  the  defendant  in  this  case  had 
a  right  to  lead  his  horse  in  such  close  proximity  to  the  sidewalk 
when  people  are  passing  along.  I  thinfe  I  will  leave  it  to  the  jury, 
under  all  the  circumstances,  to  say  whether  the  defendant  exercised 
proper  care  in  the  management  of  this  horse,  considering  where  he 
was  and  all  about  it,  what  the  horse  was  doing,  and  all  the  facta" 

At  the  close  of  the  whole  evidence  a  similar  motion,  on  similar 
grounds,  was  repeated  by  the  defendant,  and  an  exception  taken 
to  the  denial  thereof.  It  is  contended  by  the  appellant  that  the 
plaiatiff  failed  to  show  any  negligence  on  the  part  of  the  defend- 
ant It  appeared  that  the  village  of  Alexandria  is  incorporated, 
and  has  a  population  of  about  1,500,  and  that  Walton  is  one  of 
the  principal  streets;  and  that  on  the  22d  of  April,  1893,  the  de- 
fendant was  the  owner  of  a  young,  strong  horse  about  six  years  of 
age,  and  weighing  some  1,250  pounds,  and  was  leading  him  east- 
erly along  Walton  street  to  a  blacksmith  shop ;  and  there  was  some 
evidence  that  the  defendant  walked  on  the  sidewalk  on  the  north- 
erly side  of  the  street,  and  the  horse  was  part  of  the  time  walking 
along  the  outer  edge  of  the  walk,  playing  prancing,  rearing,  and 
occasionally  stepping  upon  the  sidewalk;  and  the  defendant  was 
walking  abreast  of  his  shoulder,  and  grasping  the  halter  down  to 
about  18  inches  from  the  head.  The  plaintiff  was  returning  home 
from  a  neighbor's  upon  the  sidewalk,  and  met  the  defendant  on 
the  sidewalk  near  Coy's  house,  when  she  perceived  the  actions  of 
the  horse,  and,  appreciating  the  danger,  stepped  off  the  walk  into 
Coy's  yard,  away  from  defendant,  when  the  horse  kicked  her, 
striking  her  with  one  foot  in  the  small  of  the  back,  on  the  left 
side,  over  the  kidneys.  She  did  not  fall  but  staggered  a  few  steps, 
and  sat  down  on  the  piazza  in  front  of  Coy's  house.  After  the 
kicking,  the  horse  swung  around  crosswise  of  the  street,  with  his 
head  toward  the  walk,  and  there  is  evidence  that  the  defendant 
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then  said,  "Girl,  did  he  hit  you?"  to  which  plaintiff  replied, 
*'  Yes."  Thereupon  the  defendant  said,  "  Where  did  he  hit  you  ?  " 
and  the  plaintiff  replied,  "On  my  back."  The  defendant  then 
went  on  to  the  blacksmith  shop,  where  he  left  the  horse,  and  re- 
turned to  the  hoiise  of  Coy,  picking  up  the  books  which  were 
dropped  by  plaintiff  in  the  yard  when  the  collision  took  place. 
After  sitting  on  the  piazza  a  few  minutes,  plaintiff  entered  the 
house,  when  one  Blanche  Hibbard  came  down  from  upstairs  into 
the  room  where  the  plaintiff  sat,  and  bathed  plaintiff's  bands  with 
hot  water,  and  gave  her  some  camphor.  The  plaintiff  and  Miss 
Hibbard  went  into  the  bedroom,  where  Miss  Hibbard  examined  the 
plaintiff's  back,  and  testifies  she  saw  a  large  red  spot  about  the 
size  of  a  tea  saucer  in  the  plaintiff's  back,  on  the  left  sida  This 
occurrence  was  about  11  o'clock  in  the  forenoon,  and  the  plaintiff, 
after  remaining  at  Coy's  house  for  a  time,  walked  home,  a  short 
distance,  and,  it  is  claimed,  witli  the  assistance,  of  the  defendant 
Miss  Hibbard  testifies  that  during  the  time  that  defendant  was  at  the 
house  of  Coy  she  "  heard  him  say  he  was  just  going  to  tell  Mrs. 
Grinnell  to  step  off  the  walk."  The  witness  McUue  testifies  that 
he  had  a  convei-sation  with  the  defendant  a  few  days  after  the 
occurrence,  and  the  witness  says: 

**  I  met  him  on  the  sidewalk,  and  he  asked  me  how  the  girl  was. 
I  told  him  I  could  hardly  say  ;  and  he  made  the  remark  tome,  at 
that  time,  *  I  was  just  going  to  tell  her  to  leave  the  walk.'  That 
was  the  .conversation  we  had." 

In  the  course  of  the  testimony  delivered  by  the  plaintiff  herself, 
she  testifies  that  when  she  turned  the  corner,  coming  up  the  street 
to  Coy's  from  the  lane  going  back  up  Walton  street,  she  noticed 
the  defendant  coming  with  a  horse  at  Keeler's.     She  says : 

"The  hoi-se  was  prancing,  and  I  noticed  Mr.  Taylor's  hand, — 
from  the  horse's  nose  to  his  liand  a  rope  about  like  that  (indicat- 
ing),— and  I  looked  up.  He  had  hold  of  a  rope  at  a  distance  from 
the  horse's  head  of  about  half  a  yard,  I  should  think.  The  other 
hand  down  like  this  (indicating),  by  his  side,  swinging  like  that; 
and  I  started  to  leave  the  walk  when  I  saw  that, — saw  the  horse. 
I  just  stepped  off  the  walk  into  the  yard  of  Coy's  house,  when  the 
horse  hit  me  on  the  left  side  of  my  back,  and  staggered  mc.  I 
didn't  go  down, — it  just  staggered  me;  and  I  put  my  hand  up 
against  the  center  of  the  piazza, — there  was  three  posts, — and  then 
I  sat  down  there.  When  Mr.  Taylor  got  the  horse  straightened 
around,  so  that  he  could,  he  said,  *  Girl,  did  he  hit  you  ?  '  and  I 
said,  *  Yes.'  He  said,  *  Where  did  he  hit  you?  '  I  srJd,  *0n  my 
back.'  He  said,  *Did  he  hurt  you  much  ? '  And  I  said,  *  I  don't 
think  it  did.  You  may  go  on  ;  you  need  not  wait'  After  kick- 
ing me,  the  horse  went  out  into  Walton  street,  because  Mr.  Tay- 
lor's back  was  to  me  when  I  was  sitting  on  the  porch,  after  I  sat 
down.  The  horse  was  standing  crosswise  of  the  street  It  was  a 
board  walk,  four  feet  wide,  I  think.  The  horse  was  stepping  on 
the  walk,  and  on  the  ground,  firat  one,  and  then — Just  touching 
the  walk." 

In  the  course  of  her  cross-examination  she  says  : 

"  When  I  first  saw  the  horse,  he  wasn't  in  the  road  at  all.     He 
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was  stepping  on  tlie  sidewalk,  and  then  on  the  grass, — fii-st  one 
foot,  and  then  the  other,  by  the  side  of  the  sidewalk  It  was  the 
roadside ;  the  side  of  the  sidewalk,  too.  *  *  *  He  was  not 
exerting  himself  very  much.  He  was  not  struggling  with  the 
horse  to  keep  him  in  subjection.  He  was  walking  right  along, 
fast  The  halter  was  drawn  kind  of  taut  He  was  back  from  the 
horse's  neck  a  little  ways.  *  ^  *  Before  I  came  opposite  the 
horse  I  hadn't  got  into  the  yard  at  all.  I  had  just  stepped  onto 
the  ground  when  the  hoi-se  hit  me.  I  had  just  stepped  oflE  the 
walk  onto  the  ground,  hardly  started  to  go,  when  he  hit  me  ;  so 
that  I  was  on  the  sidewalk,  on  the  side  of  the  walk  next  to  the 
yard.  Mr.  TayI6r  was  there  next  to  the  road.  He  wasn't  way 
out ;  he  was  in  a  little  ways  on  tlie  walk." 

Other  witnesses  were  called  who  stated  several  circumstances 
observed  by  them,  and  related  such  part  of  the  occun-ences  as 
were  known  to  them.  The  defendant,  in  the  course  of  his  testi- 
mony, says : 

**  The  road  was  muddy,  and  the  walk  there  is  somewhat  lower 
than  the  road  ;  mud  and  water,  and  it  is  pretty  muddy  there,  and 
I  stepped  onto  the  walk  there,  and  followed  that  walk  until  I 
cros^d  Holland  street,  and  continued  till  I  got  to  this  lane ;  and 
there  I  crossed  the  street  to  the  shop.  The  horse  at  this  time  was 
on  the  street  side  of  the  walk.  He  was  not  on  the  walk  at  any  of 
those  times.  I  was  walking  on  the  edge  of  the  walk,  leading  the 
horse  with  my  right  hand.  I  had  the  slack  of  the  halter  in  my 
left  hand.  I  had  my  other  hand  up  to  the  ring  in  the  halter 
stall. '^ 

He  states  that  the  horse  was  not  prancing  when  he  met  her  and 
passed  her  about  opposite  the  corner  of  the  Coy  house,  and,  in 
further  description  of  what  took  place  at  the  time  of  the  alleged 
collision,  he  says  she  stood  with  her  hanJs  out;  "seemed  scared, — 
that  is  what  I  would  call  it  She  appeared  scared ;  yes,  sir,  in 
fact,  was.  So  that  it  caused  me  to  say,  "What  is  the  matter,- 
girl?"  and  she  said  *I  think  your  hoi^se  Kicked  me.'  *Well,'  said 
I,  *If  he  did,  go  and  sit  down  on  the  piazza,  and  I  will  put  my 
horse  in  the  shop  and  come  back.'  So  she  walked  in  there,  over 
to  the  piazza."  The  defendant  called  some  witnesses,  who  ob- 
served some  part  of  the  occurrence  relating  to  the  alleged  colli- 
sion, tending  to  support  the  theory  of  the  defendant  that  the  hoi-se 
did  not  strike  the  plaintifi.  Plaiptiff  f^ave  evidence  to  the  effect 
that  there  was  an  ordinance  of  the  village  relating  to  the  use  of 
the  sidewalk  thereof,  in  the  following  laiigujige  : 

"No  person  shall  ride  on  horseback,  or  lead  or  drive  any  horse, 
cattle,  sheep  or  swine,  or  roll  any  wheelbarrow  on  any  of  the  side- 
walks in  said  village  otherwise  than  crossing  into  or  out  of  their 
premises,  or  for  the  purpose  of  loading  or  unloading,  or  slide  or 
skate  on  any  sidewalk  in  said  village,  under  penalty  of  one  dollar 
for  each  oflfensa" 

The  ordinance  was  properly  received,  bearing  upon  the  question 
of  the  alleged  n^ligence  of  the  defendant.  In  ilcOrath  v.  A".  Y, 
C,  Railroad  Co,,  63  N.  Y.  530,  it  was  said : 

"  The  object  of  the  ordinance  was  the  security  and  protection 
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of  the  travelers  upon  the  streets.  The  defendant  must  be  held  to 
have  known  of  its  existence,  and  all  persons  within  the  city  were 
bound  to  take  notice  of  it,  as  if  it  had  been  a  law  regularly  enacted 
by  the  legislature." 

Near  the  close  of  the  opinion  in  that  case  it  is  said,  viz : 

"  A  violation  or  disregard  of  the  ordinance,  while  not  conclu- 
sive evidence  of  negligence,  is  some  evidence  upon  the  question 
to  be  submitted  to  the  jury,  with  all  the  other  evidence." 

Upon  the  whole  evidence,  although  it  was  somewhat  conflict- 
ing, we  think  it  was  a  question  for  the  jury  to  determine  whether 
the  defendant,  under  the  circumstances,  was  guilty  of  negligence 
in  the  management  of  his  horse  on  the  occasion  when  the  alleged 
injury  took  placa  The  case  presented  diflfers  very  essentially 
from  Smith  v.  Matteson,  41  Hun,  216 ;  4  St  Eep.  204,  as  in  that 
case  there  was  no  evidence  "that  the  boy  employed  was  careless 
in  the  discharge  of  his  duties"  in  managing  tlie  cow,  and  there 
was  "no  evidence  that  the  boys  did  or  omitted  an  act  which 
caused  the  accident"  The  evidence  called  upon  the  jury  to  de- 
termine whether  the  defendant  failed  to  use,  in  the  management 
of  his  horse,"  the  reasonable  care  which  a  man  of  ordinary  pru- 
dence might  be  expected  to  exercise  under  like  circumstances." 
Such  was  the  rule  of  law  stated  in  Moynahan  v.  Wheeler^  117  N. 
Y.  285  ;  27  St  Rep.  152,  by  Danforth,  J.,  near  the  close  of  his 
opinion.  During  the  trial  the  judge  properly  ruled  that  the  de- 
fendant could  not  be  made  liable  by  reason  of  any  supposed  vie- 
iousness  of  the  horse,  as  the  evidence  did  not  establish  it,  or  that 
the  defendant  had  knowledge  that  the  horse  was  vicious.  Van 
Leaven  v.  Lyke,  1  N.  Y.  515,  and  the  doctrine  of  that  case  was 
explained  in  Moynahan  v.  iVheeler,  supra.  In  the  course  of  the 
opinion  delivered  in  Dickson  v.  McCoy^  39  N.  Y.  400,  which  case 
involved  an  inquiry  as  to  whether  the  defendant  had  been  guilty 
of  negligence  in  suffering  his  horse  to  go  at  large  upon  the  ^de- 
walk,  it  was  stated  that  the  negligence  of  the  defendant  rendered 
him  liable.     The  following  language  was  used : 

"  It  is  not  .necessary  thatahoi*se  should  be  vicious  to  make  the 
owner  responsible  for  injury  done  by  him  through  the  owner*s 
negligenca  *  *  *  If  the  most  gentle  horse  be  driven  so  neg- 
ligently as  to  do  injury  to  persons  or  property,  the  owner  or  driver 
will  be  responsible.  Certainly,  no  less  so  if  the  horse  be  negli- 
gently turned  loose  in  the  street  without  restraint  or  control." 

We  are  of  the  opinion  that  the  trial  judge  properly  refused  the 
nonsuit,  and  that  ne  properly  instructed  the  jury  upon  the  sub- 
ject of  the  defendant  s  liability,  if  found  guilty  of  negligence  in 
the  management  of  his  hoi-seon  the  occasion  when  the  injury  oc- 
curred to  the  plaintiff.      Orozier  v.  Ready  60  St.  Rep.  215 

2.  We  are  of  the  opinion  that,  upon  the  evidence  produced  at 
the  trial,  the  court  properly  submitted  the  question  as  to  whether 
the  plaintiff,  on  the  occasion  was  guilty  of  contributory  negli- 
gence. There  was  evidence  tending  to  support  the  finding  as 
made  by  the  jury  that  the  plaintiff  was  free  from  any  negligence 
which  in  any  manner  contributed  to  the  injury  which  she  re- 
ceived. 
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3.  We  thioK  toat  no  error  was  committed  in  refusing  to  charge 
the  jury  that  there  are  no  limitations  upon  the  right  or  use  of  the 
highway  except  the  boundaries  thereof.  If  the  proposition  in- 
tended  to  have  the  court  rule  contrary  to  the  ordinance  of  the  vil- 
lage, it  was  properly  refused.  The  court  had  already  stated  that 
'*  a  person  in  a  wagon  is  not  entitled  to  the.same  use  of  the  street 
as  a  person  on  foot  A  person  on  foot  has  the  right  to  the  side- 
walk as  against  a  person  in  a  wagon." 

4  The  court  was  asked  to  charge  the  jury  that  "  it  was  not 
of  Itself  n^ligence  for  the  defendant  to  walk  upon  the  side- 
walk, and  lead  his  horse  in  the  road  at  the  side  of  the  side- 
walk, notwithstanding  the  horse  occasionally,  and  against  his  re- 
sistance, stepped  his  foot  upon  the  walk.'  In  response  to  that 
request  the  court  observed:  '*I  leave  it  to  the  jury  to  say 
whether,  under  the  circumstances  of  the  case,  it  was  negligence.'^ 
We  think  the  court  committed  no  error  in  that  ruling.  We 
think  no  error  was  committed  by  the  court  in  submitting  to  tlie 
jury,  on  the  subject  of  damages,  the  inquiry  as  to  the  value  of 
the  services  of  the  plaintiff  in  her  business,  and  allowing  the  jury 
to  ascertain  the  loss  by  reason  of  her  being  interfered  with  in  the 
transaction  of  her  ordinary  business.  Watker  v.  Erie  Railway  Co.^ 
63  Barb.  260 ;  EhrgoU  v.  Mayor,  96  N.  Y.  276,  and  cases  there 
cited.  In  Kessel  v.  Butle7\  53  N.  Y.  612,  a  witness  was  asked 
how  much  money  he  made  prior  to  the  injury  from  work  at  his 
trade,  and  objections  to  it  were  overruled,  and  it  was  held  that  no 
error  was  committed.     In  Nash  v.  Sharpe,  19  Hun,  366,  it  is  said  : 

"It  seems  to  be  settled  that,  in  an  action  for  loss  of  services, 
evidence  of  the  nature  and  extent  of  the  party's  business,  or  how 
much  he  was  earning  from  his  business,  or  realizing  from  fixed 
wages,  is  proper  upon  the  question  of  damages." 

In  McIrUyre  v.  Railroad  Co,,  37  N.  Y.  287,  it  was  held  that  an 
inquiry  as  to  what  the  deceased  party  usually  earned  was  proper 
in  estimating  damages.  And  at  the  close  of  the  opinion  in  Qrant 
V.  City  of  Brooklyn^  41  Barb.  385,  it  is  said  : 

"Indeed,  where  the  damages  are  for  the  loss  of  services,  I  see  no 
evidence  so  unobjectionable  and  so  reliable  as  that  which  shows 
how  much  the  party  was  earning  from  his  business,  or  realizing 
from  fixed  wages,  at  the  time  to  which  the  loss  refers." 

Pill  V.  Brooklyn  Heights  Railroad  Co.,  57  St  Rep.  783. 

5.  The  court  was  askeil  to  charge  the  jury  that  *4f  there  was 
evidence  at  the  command  of  the  plaintiff,  and  she  refuses  to  pro- 
duce it,  or  permit  the  defendant  to  use  it,  that  the  jury  have  the 
right  to  inter  that  such  evidence  would  be  unfavonible  to  the 
plaintiff's  case.'*  In  response  thereto  the  court  observed  :  "I  will 
allow  the  jury  to  take  that  circumstance,  and  all  other  circum- 
stances, into  consideration  in  their  deliberation."  We  think  that 
the  answer  made  by  the  court  was  sufficiently  favorable,  and  that 
no  error  was  committed.  Schioier  v.  Railroad  Co.^  90  N.  Y.  558 ;. 
Orary  v.  Crary,  46  St  Rep.  307. 

6.  We  think  the  verdict  was  not  against  the  weight  of  evidence, 
and  that  the  questions  of  fact  were  properly  determined  by  the 
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jurji  ana  that  the  damages  allowed  to  the  plaintiff  are  not  exces- 
sive. Fisher  V.  Smith,  46  St.  Rep.  309 ;  Orozier  v.  Bead,  60  St. 
Rep.  215. 

Judgment  and  order  affirmed,  with  costa 

All  concur. 

The  People  ex  rel  William  H.  Ewell,  Fl%  v.  James  A.  Rob- 
erts, as  Comptroller,  etc.,  Def't 

(Supreme  Court,  Ulster  Special  I'erm,  Filed  January,  1895,) 

Office  a.nd  officer— Compensation — Certificate  of  appointment. 

Under  chap.  717  of  1894,  a  veteran  may  be  appointed  in  the  public  ser- 
vice, where  the  compensation  does  not  exceed  four  dollars  per  day,  with- 
out reference  to  the  civil  service  rules  and  laws  ;  but  the  appointing  officer 
must  inform  the  civil  service  commission  that  the  appointment  was  made 
in  accordance  with  law,  and  such  commission  must  certify  the  fact  of  such 
appointment  to  the  comptroller,  before  it  becomes  the  latter's  duty  to 
make  paymeat  to  the  appointee  of  his  oompensation. 

Application  for  a  writ  of  mandamus  to  compel  the  comptrol- 
ler to  pay  relator  his  salary  as  clerk  in  the  office  of  the  secretary 
•of  state. 

Bobert  G.  Scherer,  for  relator ;  Myer  Nussbaum  and  WiUiam  E. 
.Ktsselburgh,  Jr.,  Dep.  Atty.  Gen.  for  resp't 

Parker,  J. — The  secretary  of  state,  on  the  11th  day  of  June, 
1891,  appointed  the  relator,  William  H.  Ewell,  to  a  clerkship  in 
the  secretary  of  state's  office,  at  a  salary  of  four  dollars  per  day. 
At  the  time  of  such  appointment,  Ewell  was  a  resident  of  this  state, 
having  served  in  the  army  of  the  United  States  during  the  late 
war,  from  which  he  had  been  honorably  discharged,  and  was,  there- 
fore, eligible  to  the  position  to  which  he  was  appointed,  pursuant 
to  the  provisions  of  chapter  717,  Laws  1894  It  is,  indeed,  con- 
ceded that  the  action  of  the  secretary  of  state  in  making  the  ap- 
pointment was  in  all  respects  lawful  and  proper,  and  that  by  virtue 
of  the  appointment  the  relator  became  entitled  to  received  from 
the  state  compensation  at  the  rate  of  four  dollars  per  day,  payable 
monthly;  the  comptroller's  refusal  to  pay  being  based  wholly  up- 
on his  understanding  that  the  statutes  require  that  before  he  may 
draw  his  warrant  for  cjmpensation  he  must  have  a  certificate  of 
the  civil-service  commission  of  the  legality  of  the  appointment  of 
every  person  in  the  classified  service  of  this  state,  and  that  the  relator 
is  within  the  classified  service.  In  other  words,  his  contention  is 
that,  while  the  statute  authorizes  the  appointment  in  the  state  ser- 
vice of  persons  in  a  like  situation  with  the  relator  without  refer- 
ence to  the  civil-service  rules  and  laws  of  this  state,  such  appoint- 
ment must,  nevertheless,  be  evidenced  to  the  comptroller  by  a 
•certificate  of  the  civil-service  commission ;  that,  before  the  comp- 
troller can  make  any  payment  whatever  to  a  person  purporting  to 
be  in  the  employ  of  the  state,  the  comptroller  must  be  informed  of 
the  fact  through  the  channel  and  in  the  maimer  provided  by 
law. 

The  provision  of  the  act  of  1894  bearing  upon  this  question 
rends  as  follows: 
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"But  the  civil-service  rules  and  laws  of  this  state  shall  not  ap- 
ply to  such  pei-sons,  residents  of  this  state,  who  served  in  the  army 
or  navy  of  the  United  States  in  the  late  war,  and  have  been  honor- 
ably discharged  therefrom,  for  any  position  or  employment,  the 
compensation  of  which  does  not  exceed  four  dollars  a  day, 
in  the  public  departments  and  upon  all  public  works  of  the  state 
of  New  York,  and  of  the  several  cities,  counties,  towns  and  vil- 
iages  thereof.' 

It  will  be  observed  that  this  provision  does  not  suggest  the  man- 
ner in  which  the  comptroller  shall  be  informed  of  an  appointment 
made  under  it,  but  docs  provide  that,  so  far  as  the  appointment  is 
to  a  position  or  employment,  the  compensation  of  which  does  not 
exceed  four  dollars  per  day,  the  civil-service  rules  and  laws  of  this 
state  shall  not  apply. 

The  error  into  which  the  relator  has  fallen  seems  to  me  to  have 
been  founded  upon  a  construction  of  the  provision  which  gives  to 
it  the  effect,  not  only  of  taking  the  appointment  of  persons  situated 
like  himself  from  under  the  civil-service  rules  and  laws  of  the  state, 
but  also  of  depriving  the  .civil-service  commissioners  of  the  right, 
and  to  relieve  them  from  the  duty,  of  making  certificates,  for  the 
use  of  the  comptroller,  of  the  appointment  of  every  person  in  the 
classified  service  of  the  state,  which  includes  relator's  position  as 
provided  by  section  7,  e.  354,  Laws  1883,  as  amended  oy  chapter 
681,  Laws  1894.  These  statutes  provide  for  a  body,  known  as  the 
**Civil-Service  Commission,"  which  is  given  exclusive  control  and 
authority  with  reference  to  the  classification  of  all  positions  in  the 
state  service,  competitive  or  noncompetitive,  exempted  or  other- 
wise. And  it  is  further  made  the  duty  of  the  commission  to  keep 
in  its  office  a  complete  list  of  all  o(ficei*s,  clerks,  and  other  persons 
in  the  public  service  of  the  state,  in  either  of  the  classes  appointed  or 
employetl,  and  to  certify  to  the  comptroller  every  change  occurring 
in  any  such  oifice  or  employment  forthwith  on  the  occurrence  of 
the  change.  Further,  the  comptroller  is  forbidden  to  draw  his 
warrant  for  the  payment  of  any  salary  or  compensation  to  any 
officer,  clerk,  or  other  person  in  the  public  service  of  the  state  in 
either  of  said  classes  who  is  not  so  certified  as  having  been  ap- 
pointed in  pursuance  of  law,  and  of  the  rules  and  regulations 
made  in  pursuance  of  law.  It  is  apparent  that  one  of  the  pur- 
poses which  the  statute  has  in  view  is  to  keep  the  comptroller's 
office  accurately  informed  as  to  all  persons  in  the  classified  service 
of  the  state  entitled  to  compensation  for  services.  If  the  statute 
under  which  the  relator  was  appointed  can  be  so  construed  as  to 
make  it  no  longer  the  duty  of  the  commission  ^o  certify  to  the  em- 
ployment of  persons  in  the  classified  service,  when  appointed  un- 
der the  provisions  of  the  statute  exempting  honorably  discharged 
soldiers  from  the  civil-service  rules  and  laws  of  this  state,  then  the 
statutes  could  no  longer  provide  for  a  complete  and  harmonious 
system  governincr  the  keeping  of  the  record  relating  to  those  in  the 
employment  of  the  state  under  the  classified  servica  But  if  the 
stiUutes  be  construed  together,  as  I  think  they  should  be,  then  the 
entire  sciieine  is  consistent  and  iiarmonious. 

A  person  situated  as  this  relator  may  be  appointed  in  the  public 
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service,  where  the  compensation  does  not  exceed  four  dollars  per 
day, without  reference  to  the  civil-service  rules  and  laws.  And  wnen 
the  appointment  is  made  it  becomes  the  duty  of  the  appointing 
oflBcer  to  inform  the  civil-service  commission  that  the  appointment 
was  made  in  accordance  with  law.  This  being  done,  the  statute 
enjoins  upon  the  civil-service  commission  the  duty  of  certifying 
the  fact  of  such  appointment  to  the  comptroller,  whose  duly  it  is 
thereafter  to  make  payment  to  the  appointee  of  his  compensation  as 
he  shall  become  entitled  to  it  This  was  not  done,  and  therefore 
the  comptroller  had  a  right  to  insist  upon  a  compliance  with  the 
statute.  Eelator's  proper  course  was  to  have  requested  the  civil- 
service  commission  to  make  the  necessary  certification,  and  had 
the  request  been  refused  it  could  thereafter  have  been  enforced  by 
mandamus.  The  application  for  a  writ  of  mandamus  should  be 
denied,  but  without  costs. 

Application  denied,  without  costa 


Daniel  Schout,  Jr,  Prflf,  v.  Gonkey'  Avenue  Saving,  Aid 
AND  Loan  Association,  Deft 

{Supreme  Court,  Monroe  Special  Term,  FUed  F^nuxry,  1895.) 

1.  Corporations — Directors— Liabilitt. 

An  absent  director  may  be  held  equalljr  responsible  with  his  associates, 
in  case  of  extreme  neglect  of  duty  in  omitting  to  attend  the  board  meet- 
ings, or  where  the  wrongful  acts  of  his  associates  have  come  to  his  knowl- 
edge, and  he  acquiesces  and  takes  no  steps  to  avert  their  injurious  conse- 
quences when,  by  due  diligence,  he  might  have  prevented  the  wrongful 
acts  from  being  done. 

2.  Same — Stockholders— Estoppel. 

a  stockholder  in  a  corporation,  who  participates  in  an  unauthorized  act 
prejudicial  to  his  interest  and  acquiesces  in  the  transaction,  is  estopped 
from  afterwards  complaining,  either  in  his  own  behalf  or  in  the  behalf  of 
the  corporation. 

F.  B,  &  F.  S.  Uutchimon  and  R  J.  Slull,  for  prflE;  Edwin  Mc- 
Knight  and  H.  Nelson  Peck,  for  deft. 

Davy,  J. — This  action  is  brought  to  recover  $1,210.36,  it  being 
the  amount  credited  to  the  plaintiflE  upon  the  books  of  the  defend- 
ant for  principal  and  dividends.  It  appears  from  the  evidence  that 
the  plaintiff,  who  was  a  member  of  the  defendant  loan  association, 
on  the  16th  day  of  December,  1891,  filed  a  written  notice  with- 
drawing his  moneyed  interests  in  the  association.  Article  14,  §  2, 
of  the  articles  of  a«aociation  provides  that  members  not  having  re- 
ceived a  loan  may  withdraw  one  or  more  of  their  shares  from  the 
association  at  any  time  by  giving  notice  in  writing  to  the  board, 
and  the  liability  to  pav  further  dues  and  the  right  to  dividends 
shall  cease  with  the  fifing  of  said  notica  Applications  for  with- 
drawals shall  only  be  received  in  the  regular  order  of  business, 
and  the  principal  theretofore  paid  on  such  share  or  shares  shall  be 
refunded  to  such  membei-s  as  soon  as  necessary  funds  are  in  the 
treasury.  The  plaintiff  bases  his  right  to  recover  in  this  actioa 
upon  the  ground  that  the  money  which  was  in  the  treasury  whea 


Digitized  by 


Google 


Sup.Ct]  ScHOUT  V.  CoNKEY  AvK  S.,  A.  &L.  Association.  77 
his  wilbdrawul  uotice  was  filed,  instead  of  being  applied  upon  liis 
c!aiai,  was  loaned  to  its  membei-s,  contrary  to  the  rules  of  the  as- 
sociation. There  can  be  no  question  but  what  the  officers  and 
members  of  the  defendant  were  bound  to  observe  the  rules  pre- 
scribed in  its  constitution  and  by-laws,  which  were  printed  in  a 
book  issued  to  every  shareholder,  who  was  presumed  to  know 
what  they  were.  The  powers  and  duties  therein  expressed  and 
imposed  were  binding  upon  the  association  and  its  membera  The 
defendant  therefore  had  no  legal  right  to  disregard  them  by  ap- 
propriating any  of  the  money  in  its  treasury  to  the  making  of  loans, 
while  the  plaintiff's  withdrawal  notice  was  on  file,  until  his  claim 
had  been  paid  in  full 

In  the  case  of  Wolfe  v,  Conlcey  Ave.  cte.,  Association^  76  Hun, 
203 ;  68  St  Rep.  656,  which  was  an  action  against  this  same  de- 
fendant, DwiGHT,  P.  J.,  says . 

'^Tlie  defendant  had  no  right,  under  the  article  of  its  association, 
to  appropriate  any  of  its  funds  to  the  making  of  loans  while  with- 
drawal notices  were  on  file  which  had  not  been  honored." 

The  plaintiff,  therefore,  under  the  decision  of  tlie  court  in  the 
case  lasted  cited,  was  entitled  to  the  payment  of  his  claim  when 
reached,  and  if  the  directors  disregaraed  the  rules  of  the  associa- 
tion, and  loaned  money  to  its  members  which  should  have  been 
applied  in  payment  of  its  indebtedness  to  the  plaintiff,  the  defend- 
ant is  liable  in  this  action,  unless  the  plaintiff  has  waived 
his  right  to  the  fund,  or  has  done  sOme  act  which,  under  the  rules 
of  equity,  estops  him  from  maintaining  this  action. 

It  appears  from  the  evidence  that  at  the  time  the  loans  were 
made  the  plaintiff  was  one  of  the  directors  of  the  defendant,  and 
approved  of  the  Boss  loan,  which  he  now  concedes  was  made  con- 
trary to  the  rules  of  the  association.  He  attended  the  meetings  of 
the  board  from  time  to  time  during  the  period  that  the  other  irre- 
gular loans  were  being  made.  As  a  director,  he  had  access  to  the 
books  of  the  association  at  all  times,  and  he  knew,  or  ought  to 
have  known,  that  his  associates  were  making  the  loans  which  he 
now  contends  were  unauthorized.  While  directoi-s,  as  a  general 
rule,  are  not  liable  for  errors  of  judgment,  unless  they  are  grossly 
wrong,  yet,  by  accepting  the  trust,  they  are  obliged  to  faithfully 
execute  it  The  plaintiff,  therefore,  by  accepting  the  office  of  di- 
rector, was  required  to  execute  it  with  fidelity  and  reasonable  dili- 
gence. It  was  his  duty  to  attend  the  meetings  of  the  board  with 
reasonable  regularity,  and  to  exercise  ordinary  diligence  in  ascer- 
taining the  financial  condition  of  the  association.  He  knew  that  the 
Ross  loan,  which  received  his  approval,  was  irregular.  That  fact 
was  sufficient  to  have  put  any  prudent  man,  who  was  acting  as  a 
director,  on  his  guard,  and  upon  inquiry  as  to  whether  other  loans 
of  that  character  were  being  made.  If  he  grosslv  neglected  his 
duties,  he  cannot  claim  protection  on  that  grouna,  but  must  be 
held,  in  the  eyes  of  the  law,  just  as  responsible  for  the  irregular 
loans  as  the  other  directors.  The  learned  counsel  for  the  plaintiff 
seeks  to  avoid  the  force  of  an  equitable  estoppel  by  claiming  that 
the  plaintiff  was  ignorant  of  these  loans,  with  the  exception  of  the 
Boss  loan.  The  evidence  in  the  case  does  not  warrant  me  in  reach- 
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ing  such  a  coDclasioiu  It  appeai-s  that  he  attended  at  least  fifteen 
meetings  while  lie  was  a  director,  and  one  of  the  officeis  testified 
that  he  attended  the  meetings  of  the  board  regularly.  It  will  not 
do  to  permit  him  to  plead  ignorance  on  the  ground  of  neglect  of 
duty.  The  rule  is  that  an  absent  director  may  be  held  equally 
responsible  with  his  associates,  incase  of  extreme  neglect  of  dut}'' 
in  omitting  to  attend  the  board  meetings,  or  where  the  wrongful 
acts  of  his  associates  have  come  to  his  knowledge,  and  he  ao* 
quiesces,  and  takes  no  steps  to  avert  their  injurious  consequences, 
when,  by  due  diligence,  he  might  have  prevented  the  wrongful 
acts  from  being  done.  Knowlton  v.  Spring  Go.^  57  N.  Y.  518- 
537  ;  Knox  v.  Baldwin,  80  id.  612 ;  Robinson  v.  Smilh,  3  Paige,. 
222 ;  HyaU  v.  (7/<«A,  118  N.  Y.  567 ;  29  St  Rep.  851 ;  Adams  v. 
Mills,  60  N.  Y.  538 ;  Lindner  v.  Sahkr^  51  Barb.  323 ;  Briggs  y. 
Easterly,  62  id.  51 ;  Branson  v.  Dimock,  4  Hun,  614. 

The  law  seems  to  be  well  settled  that  even  a  stockholder  in  a 
corporation,  who  participates  in  an  unauthorized  act  prejudicial 
to  his  interest,  and  acquiesces  in  the  transaction,  is  estopped  from 
afterwards  complaining,  either  in  his  own  behalf  or  in  the  behalf 
of  the  corporation.  It  was  held  in  Sheldon^  II.  B.  Co,  v.  Eicke- 
meyer,  11.  B,  J/.  Co,,  90  N.  Y.  612,  that  where  stockholders,  with 
full  knowledge,  ratify  a  transfer,  and  affirm  the  settlement,  the 
act,  though  beyond  the  power  given  the  trustees  by  the  charter^ 
could  not  be  subsequently  avoided  by  the  stockholdera  or  by  the 
corporation.  The  learned  judge  who  wrote  the  opinion  of  the 
court  says  : 

'*  It  is  not  needed,  in  such  a  case,  that  there  be  an  express  as* 
sent  on  the  part  of  the  stockholders  to  work  an  equitable  estoppeL 
When  they  neglect  to  promptly  and  actively  condemn  the  unautho* 
rized  act,  and  to  seek  judicial  redress  after  knowledge  of  the  com- 
mittal of  it,  this  will  be  deemed  an  acquiescence  in  it"  Kent  v- 
Mining  Co.,  78  N.  Y.  159-187. 

The  rule  in  regard  to  directors  is  much  more  strict  They  are 
intrusted  with  the  management  of  the  corporate  business,  and  are 
required  to  exercise  the  same  degree  of  diligence  and  care  that 
men  of  ordinary  prudence  and  skill  usually  exercised  in  the  man- 
agement of  similar  business  for  themselves.  The  business  of  the 
defendant  could  not  be  done  except  by  its  directors,  who  are  re- 
quired  to  exercise  a  general  supervision  over  the  aflairs  of  the  as» 
sociation.  The  shareholders  had  a  right  to  assume  that  the  di- 
rectors would  do  their  duty,  and  if  they  did  not  they  had  a  right 
to  hold  them  personally  liable  for  a  gross  neglect  of  duty.  The 
law  on  this  subject  is  clearly  stated  by  Judge  Earl  in  Hun  v. 
Gary,  82  N.  Y.  65.     He  says : 

"  The  trustees  are  bound  to  observe  the  limits  placed  upon  their 
powers  in  the  charter,  and  if  they  transcend  such  limits,  and 
cause  damage,  they  incur  liability.'' 

He  also  says  that : 

'*  When  one  deposits  money  in  a  savings  bank,  or  takes  stock 
in  a  corporation,  thus  divesting  himself  of  the  immediate  control 
of  his  property,  he  expects,  and  has  a  right  to  expect,  that  the 
trustees  or  directors,  who  were  chosen  to  take  his  place  in  the 
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maDagement  and  control  of  his  property,  will  exercise  ordinary 
care  and  prudence  in  the  trusts  committed  to  them, — the  same  de- 
gree of  care  and  prudence  that  men  prompted  by  self-interest  gen- 
erally exercise  in  their  own  aflEairs.  When  one  voluntarily  take* 
the  position  of  trustee  or  director  of  a  corporation,  good  faith, 
exact  justice,  and  public  policy  unite  in  requiring  of  him  such  a 
degree  of  care  and  prudence,  and  it  is  a  gross  breach  of  duty  not 
to  bestow  them." 

K  the  plaintiff  in  this  action  had  attended  to  his  duties  properly 
as  a  director,  he  certainly  must  have  known  the  nature  ana  ex- 
tent of  the  business  that  was  being  transacted  by  the  board,  and 
that  unauthorized  loans  were  being  mada  It  would  be  unjust, 
therefore,  to  permit  him  now  to  take  advantage  of  his  own  negli- 
gent acts,  to  the  injury  of  innocent  shareholdei's  who  have  filed 
their  applications  of  withdi*awal.  In  Knox  v.  Baldwin^  supra^ 
Judge  Danforth  says :  "  A  director  cannot  be.  permitted,  either 
alone  or  with  his  associates,  to  pui-suea  remedy  which,  if  enforced, 
wouhf  enable  him  to  profit  by  his  own  wrong  or  negligence."  The 
plaintiff,  therefore,  is  estopped  from  maintaining  this  action,  and 
must  wait  until  the  defendant  collects  a  sufficient  sum  to  pay  his 
claim  as  provided  by  its  constitution  and  by-laws.  The  complamt, 
therefore,  is  dismissed,  with  costs. 


William  J.  Madden,  Resp't.  v.   Equitable  Life  Assurance 
Society  of  the  United  States,  App'lt 

(New  York  Supei-wr  Court,  General  Term,  Filed  March  4, 1896.) 

CoHTRACT— Construction. 

Under  a  contract  whereby  the  plaintifiTs  compensation  is  to  be  com- 
puted "  on  premiums  on  policies  issued  through  his  instrumentality,  and 
shall  accrue  only  as  the  premiums  are  paid  to  said  society  in  cash."  the 
defendant  cannot  escape  liability  for  commissions,  where  it  arbitrarily  and 
without  any  reason  retuses  to  accept  a  risk  procured  by  plaintiff. 

Appeal  from  an  interlocutory  judgment  overruling  a  demurrer 
to  the  complaint 

Charles  B,  Alexander  and  Charles  C  Deming,  for  app'lt  j  Samuel 
Wyman  Smith  and  Raphael  J.  AfoseSy  for  resp't 

Beekman,  J. — The  complaint  alleges  that  at  the  times  men- 
tioned therein  the  plain tiflE  was  a  life  insurance  agent,  and  had  a 
contract  with  the  defendant,  a  copy  of  which  is  annexed  to  the 
pleading;  that  about  the  month  of  September,  1889,  the  plaintitf 
obtained  from  one  Harry  Miner  an  application  in  the  usual  form, 
signed  by  him,  for  a  policy  of  assurance  in  the  defendant  company 
on  his  life  for  $100,000,  and  forwarded  the  same  to  the  companv 
for  its  action ;  that  said  policy  was  what  is  technically  called  a  "  20- 
year  endowment  policy,"  and  the  annual  premium  was  $5,895,  and 
tbM  the  said  Miner  was  able  to  pay  the  premium  on  the  said 
policy,  and  was  physically  and  otherwise  a  good  and  desirable 
riik  ;  "  that,  arbitrarily,  and  without  reason,  cause,  or  justification, 
defendant  refused  to  have  the  said  Miner  physically  examined, 
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and  refused  to  issue  a  policy ;  that  plaintiff  has  performed  all  the 
conditions  of  the  contract  hereto  annexed  to  be  performed  by  him, 
and,  by  reason  of  defendant's  arbitrary  refusal  to  have  the  said 
Miner  examined,  and  to  issue  a  policy  to  him,  plaintiff  has  been 
deprived  of  the  following  commissions,  as  per  contract  annexed." 
The  subsequent  allegations  relate  to  the  element  of  damage,  and 
are  not  material  to  the  question  raised  by  the  demurrer.  The  de- 
fendant demurred  to  the  complaint  on  tne  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled  below,  and  this  appeal  has  been  taken  from  the  in- 
terlocutory judgment  entered  upon  the  decision. 

The  contract  which  is  made  apart  of  the  complaint  was  entered 
into  between  the  plaintiff  and  defendant  on  the  12th  day  of  Octo- 
ber, 1888.  It  provides  that  defendant  thereby  appoints  the  plaint- 
iff "to  procure  applications. for  assurance  on  the  lives  of  indi- 
viduals, and  forward  the  same  to  the  said  society  for  its  action, 
and  for  the  purpose  of  collecting  and  forthwith  paying  over  such 
premiums  on  assurance  as  shall  be  directed  by  the  said  society, 
and  for  no  other  purpose  whatsoever."  The  plaintiff  was  under 
agreement  to  remain  in  the  service  of  the  defendant  for  a  term  of 
five  years  from  October  1,  1886,  subject,  however,  to  the  right  on 
his  part  to  annul  this  requirement  upon  the  payment  of  a  specified 
sum  of  money.  The  defendant,  however,  reserved  to  itself  the 
right  to  terminate  the  contract  at  any  time  by  giving  the  plaintiff 
written  notice  to  that  effect  The  plaintiff  also  agreed  that  he 
would  devote  his  whole  time  and  all  his  energies  to  the  service  of 
the  defendant,  and  to  act  exclusively  for  it  so  far  as  first  to  tender 
to  it  all  risks  obtained  by  him  or  under  his  control.  He  was  to 
be  paid  by  the  defendant  a  "  compensation  to  be  allowed  on  pre- 
miums on  policies  issued  through  the  instrumentality  of  the  said 
party  of  the  second  part  [the  plaintiff],"  and  elaborate  provisions 
are  made  for  the  purpose  of  affording  a  measure  for  determining 
these  commissions  on  the  basis  of  the  various  kinds  of  insurance 
in  which  the  defendant  dealt  They  were  to  accrue  only  as  the 
premiums  were  paid  to  the  defendant  in  cash,  and  were  to  con- 
tinue to  be  paid  to  the  plaintiff,  his  executors  or  administrators, 
for  the  term  of  twenty  years  from  the  date  of  each  policy,  while 
in  force  during  said  term.  The  contract  also  provided  that  the 
plaintiff  should  not  be  entitled  to  commissions  on  assurance  un- 
less, in  the  opinion  of  the  president  of  the  defendant,  the  same 
were  fairly  effected  through  the  instrumentality  of  the  plaintiff, 
and  by  him  introduced  to  the  society  ;  and  in  all  cases  wuere  the 
claim  to  commissions  was  disputed  the  decision  of  said  officer 
should  be  binding  and  conclusive.  The  plaintiff  was  also  to  per- 
form such  other  necessary  duties  as  might  be  required  in  connec- 
tion with  the  general  business  of  the  society,  without  further  com- 
pensation than  the  commissions  which  he  was  to  receive  as  above 
stated.  The  sphere  of  his  duties  was  the  New  York  metropolitan 
district,  but  it  was  not  assigned  to  him  exclusively.  The  contract 
also  contained  other  stipulations  not  deemed  material  to  the  dis- 
position of  the  question  before  us. 

From  the  summary  thus  given  it  is  apparent  that  the  plaintiff 
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assumed  an  obligation  towards  the  company  which  involved  the 
devotion  of  his  entire  time  to  its  service,  and  the  assumption  of 
duties  of  considerable  magnitude,  involving,  it  may  be  inferred,  the 
employment  of  a  stafif  of  employes,  and  the  incurring  of  consider- 
able expenditure.  The  defendant  contends  that  under  the  contract 
it  is  unaer  no  obligation  to  the  plaintiff  to  do  anything  except  to 
pay  him  his  commissions  on  the  issuance  of  a  policy.  But  if  this 
contention  is  sound  the  company  may  continue  to  hold  the  plaint- 
iff to  his  duties  during  the  nve  years  of  obligatory  service,  while 
denying  to  him  the  means  of  livelihood,  through  a  capricious  and 
unreasonable  refusal  to  accept  any  risks  tendered  by  him.  A  con- 
tract must  be  so  clear  and  certain  as  to  admit  of  only  such  a  con- 
struction, in  order  to  justify  a  conclusion  of  such  harshnes&  But 
we  do  not  think  the  contract  before  us  requires  us  to  hold  the 
plaintiff  to  any  such  unreasonable  view  of  the  duties  he  has  under- 
taken and  the  rights  he  has  acquired.  In  construing  a  written  con- 
tract, it  is  the  duty  of  the  court  to  ascertain  the  true  purpose  and 
intent  of  the  parties,  placing  itself  as  nearly  as  may  be  in  their  posi- 
tion, and  availing  itself  of  the  lijght  of  attendant  circumstances,  and, 
without  doing  violence  to  obvious  meanings  arising  from  the  text 
of  the  writing,  to  give  a  fair,  just,  and  reasonable  exposition  of 
the  compact  to  the  end  that  it  may  be  fair,  just,  and  reasonable 
in  its  operation  and  results  to  the  contracting  parties;  for 
it  is  certainly  not  to  be  inferred  that  anything  less  than  this 
could  have  been  intended.  In  entering  upon  the  engagement  it 
is  not  to  be  doubted  that  both  of  the  parties  to  the  contract  in 
question  expected  that  the  act  of  the  plaintiff  in  forwarding  appli- 
cations for  insurance  would  be  followed  by  bona  fide  action  on  the 
part  of  the  defendant  upon  the  risk.  The  whole  scheme  of  the 
contract — the  complete  surrender  by  the  plaintiff  of  his  whole 
time  and  skill  to  the  service  of  the  defendant — reasonably  re- 
quires honest  and  intelligent  action  by  the  latter  upon  the  risk 
offered,  aud  we  find  no  difficulty  in  holding  that  such  was  the  ob- 
ligation assumed  by  the  defendant  towards  the  plaintiff. 

Now,  what  was  the  action  contemplated?  Clearly  not  that  the 
defendant  should  thereupon  accept  tne  risk  and  issue  its  policy, 
for  that  would  be  giving  the  plaintiff  the  power  ^to  make  the  in- 
surance and  bind  the  defendant  in  that  regard,— a  power  which, 
clearly,  the  contract  does  not  confer.  But  it  is  plain  that  the  de- 
fendant was  entitled  to  the  full  and  free  exercise  of  judgment  by 
the  defendant  in  determining  whether  the  risk  offered  was  safe 
and  desirable ;  and  if  it  was  considered  undesirable  the  company 
had  the  right  to  reject  it,  and  its  judgment  in  that  regard  could 
not  be  reviewed.  Life  insurance  is  subject  to  such  contingencies, 
and  the  merits  of  each  individual  risk  are  involved  in  such  uncer- 
tainty, that  ordinary  prudence  and  the  efficient  management  of  the 
affairs  of  the  company  would  seem  to  require  that  the  officers  of 
the  defendant  should  be  entirely  free  to  accept  or  reject  each  ap- 
plication upon  its  merits.  This  construction  does  not  conflict 
with  any  of  the  provisions  of  the  contract,  and  must  be  considered 
as  a  condition  of  the  business  in  reference  to  which  the  contract 
St.  Eep.^  Vol.  LXVL        11 
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was  made.  But,  conceding  all  this,  the  plaintiff  was  none  the 
less  entitled  to  have  the  application  in  question  treated  in  good 
faith,  and  seriously  considered,  in  reference  to  its  desirability  as  a 
risk  to  be  assumed,  from  tiie  standpoint  of  the  interests  of  the 
company ;  in  other  words,  he  was  entitled  to  action,  not  disregard 
or  evasion.  How  else  are  we  to  construe  the  action  of  the  de- 
fendant in  the  case  before  us  than  as  a  violation  of  this  duty  to 
the  plaintiff?  By  demurring  it  admits  the  facts  set  forth  in  the 
complaint,  which  avers  that  Miner  was  able  to  pay  the  premiums 
on  tlie  policy  applied  for,  and  was  physically  and  otherwise  a  good 
and  desirable  risk.  Upon  such  an  admission  as  this  the  logical 
conclusion  is  that  action  should  have  been  favorable,  and  the  pol- 
icy issued.  The  law  requires  that  pleadings  should  be  liberally- 
construed  with  a  view  to  their  support,  and  the  averment  above 
mentioned,  coupled  with  the  statement  of  the  refusal  of  the  com- 
pany to  issue  a  policy,  may  fairly  be  taken  to  support  the  conclu- 
sion that  the  defendant  had  not  acted  upon  the  application  upon 
its  merits  within  the  meaning  of  the  contract  The  allegation  as 
admitted  fairly  imports  that  the  application  was  one  which  the 
defendant' considered  to  be  acceptable  and  desirable,  and  upon 
which  its  policy  might  be  issued  with  advantage,  but  which  it  re- 
jected for  reasons  having  no  proper  bearing  upon  the  question, 
and  which  were  not  within  the  contemplation  oi  the  parties  when 
the  contract  in  suit  was  made.  The  position  of  the  defendant 
under  the  contract  was  one,  not  only  of  invitation  to,  but  of  posi- 
tive injunction  upon,  the  plaintiff,  to  seek  and  transmit  to  it  ap- 
plications for  insumnce,  without  limit  as  to  amount,  and  his  com- 
pensation was  made  dependent  upon  the  success  of  his  efforts.  In 
fact,  under  the  requirement  of  exclusive  attention  to  the  business 
of  the  company,  his  means  of  support  were  dependent  upon  the 
honafde  action  of  the  company  upon  applications  obtained  by 
him.  If,  then,  the  company  might  unreasonably  disregard  one,  it 
might  similarly  treat  all,  and  thus  drive  the  plaintiff  from  its  em- 
ployment, and  compel  him  to  pay  the  forfeit  exacted  by  the  con- 
tract for  the  privilege  of  terminating  it.  Such  a  possible  result 
seems  to  demonstrate  the  fallacy  of  the  claim  of  arbitrary  privi- 
•  lege  in  the  defendant  to  disregard  the  services  of  the  plaintiff, 
although  worthy  of  the  reward  comtemplated  by  the  agreement 
The  fact  that  the  plaintiff's  compensation  is  to  be  computed  **on 
premiums  on  policies  issued  through  the  instrumentality  of  the 
plaintiff,  and  that  they  shall  accrue  only  as  the  premiums  are  paid 
to  said  society  in  cash,"  does  not  defeat  a  recovery  because  no 
policy  was  issued.  The  defendant  cannot  escape  liability  by 
claiming  the  benefit  of  a  condition  which  results  from  its  lack  of 
good  faith.  Ihylor  v.  Enoch  Morgan's  Sons  Co.^  12-i  N.  Y.  184 ; 
\b  St  Rep.  68.  In  this  case  a  commercial  traveler  agreed  to 
travel  and  sell  defendant's  goods,  for  which  the  latter  agreed  to 
pay  him  a  commission  on  all  ordei-s  accepted  from  bona  fide  pur- 
chasers. Certain  of  these  orders  were  refused,  and  the  agent 
brought  suit  to  recover  his  commissions  The  defense  was  that 
the  orders  had  not  been  accepted,  and  tha  nnm missions  were  therer 
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fore  not  earned  under  the  conditions  of  the  contract.     Upon  this 
the  court  says : 

"The  referee  allowed  the  plaintiff  commissions  upon  orders 
from  responsible  parties  which  were  not  accepted  by  tlie  defend- 
ant. We  incline  to  the  view  that  it  was  the  duty  of  the  defend- 
ant to  accept  all  orders  presented  by  the  plaintiff,  from  bona  fide 
purchasers,  which  were  made  in  accordance  with  the  provisions 
of  the  contract,  and  that  they  did  not  have  the  right,  without 
cause,  to  arbitrarily  refuse  to  accept  such  orders.  Such  a  con- 
struction of  the  contract  would  require  the  plaintiff  to  travel  over 
the  territory  mentioned,  at  his  own  expense,  six  times  a  year, 
with  a  right  on  the  part  of  the  defendant  to  reject  every  order 
presented  by  him,  and  to  thus  deprive  him  of  any  commissions." 

While  the  two  cases  differ  widely  in  their  facts,  the  principle  of 
the  decision  is  broad  enough  to  include  the  case  at  bar.  The  de- 
fendant's counsel  criticises  the  use  of  the  words,  "arbitrarily,  and 
without  reason,  cause,  or  justification,"  with  which  the  plaintiff 
has  characterized  the  refusal  of  the  defendant  to  act  upon  the  ap- 
plication, and  claims  that  they  state  conclusions  of  law,  and  are 
therefore  not  admitted  by  the  demurrer.  It  may  be  conceded 
that,  standing  by  themselves,  the  objection  is  well  taken,  but  we 
are  of  the  opinion  that  without  them  a  prima  facie  case  is  stated 
under  the  liberal  views  respecting  the  construction  of  pleadings. 
In  effect,  the  allegations  of  default  on  the  part  of  defendant  im 
port  that  the  risk  offered  was  one  which  should  have  been  ac- 
cepted by  the  company,  and  upon  which  its  policy  should  have 
been  issued,  but  that  its  rejection  was  arbitrary  and  without  color 
of  justification.  The  construction  of  the  contract  which  we  have 
adopted  involves  no  hardship  to  the  company.  It  simply  exacts 
good  faith  towards  its  agent  It  does  not  require  the  acceptance 
of  any  application  if,  in  the  judgment  of  the  oflScers  of  the  com- 
pany, the  risk  is  not  desirable;  that  is,  one  which  the  company  is 
not  willing  to  take,  considering  the  question  from  the  standpoint 
of  the  business  interests  of  the  corporation.  If  such  action  has 
been  taken  by  them  in  the  present  case,  it  would  be  a  defense 
which  the  defendant  can  and  should  present  by  answer.  We  ex- 
pre«  no  opinion  upon  the  measure  of  plaintiffs  recovery,  as  the 
question  does  not  arise  upon  the  issue  before  us.  m  view  of  the 
conclusion  to  which  we  have  come,  it  follows  that  the  order  and 
interlocutory  judgment  overruling  the  demurrer  should  be  affirmed, 
with  costs,  with  leave  to  the  defendant  to  answer  within  twenty 
days,  on  payment  of  costs. 

McAdam,  J.,  concurs.   Sedgwick,  C.  J.,  not  participating. 


Mary  A.  R  Draper,  Resp't,  v.  Nelson  H.  Salisbury,  App'lt 

{IfeiD  York  Superior  Court,  OeneraX  Term,  Filed  March  4,  1894.) 

I.  PiiBADiNG — Party. 

The  addition  of  the  words,  "  assignee  for  the  benefit  of  creditors,"  etc.. 
to  the  name  of  the  defendant  in  the  title  of  the  complaint,  does  not  affect 
the  nature  of  the  action,  where  the  complaint  makes  no  demand  against  him 

,       as  aasAgnee. 
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2.  Assignment  for  crboitors— Lease. 

When  the  occupatioo  by  an  assignee  for  the  benefit  of  creditors  of  prem- 
ises leased  to  the  assignor  supports  a  finding  of  the  acceptance  of  the  lease 
by  the  assignee. 

Appeal  from  a  judgment,  rendered  on  a  trial  without  a  jury. 
Henry  Q.  Atwaier^  for  appUt ;  Henry  A,  Forsier,  for  resp't 

Sedgwick,  C.  J. — The  action  was  for  rent  against  Mr.  Salisbury 
personally,  not  against  him  as  trustee  or  assignee.  The  addition, 
"Assignee,'*  eta,  to  his  name  in  the  title  is  2^  descriptio  personae. 
The  complaint  on  its  face  makes  no  demand  against  him  as  as- 
signee. His  liability  rests  upon  his  personal  acts,  done,  it  may  be 
assumed,  for  the  benefit  of  the  estate.  The  defendant  had  become 
the  assignee  of  Abraham  Steers  for  the  benefit  of  creditors  under 
the  statute.  The  assignor  made  no  schedule  of  his  assets,  and 
therefore  the  defendant  proceeded  to  make  a  schedule  of  assets.  In 

them  he  placed  the  following :      **  Lease  made  between 

and  Abraham  Steers  of  yard  East  river,  between  126th  arid  127th 
streets.  Eental,  $5,000  per  annum,  to  run  from  May  1,  1893. 
No  value."  The  main  question  upon  the  trial  was  whether  the 
defendant  made  himself  assignee  of  this  lease  by  accepting  it  or 
taking  the  term  of  it,  so  that  by  privity  of  estate  he  became  bound 
by  its  conditions.  Tlie  learned  ludge  found  that  the  defendant, 
the  next  day  after  filing  his  bond,  about  December  18,  1893,  took 
possession  of  the  premises  described  in  the  complaint,  and  re- 
mained in  possession  thereof  until  May  1,  1894;  that  the  defend- 
ant used  the  premises  for  the  purpose  of  storing  the  lumber  which 
he  found  thereon,  and  sold  said  lumber  on  the  premises,  and  de- 
livered it  from  the  premises  until  after  May  1,  1894.  Besides 
these  facts,  were  to  be  considered  whether  the  defendant  used  the 
qualified  right  of  an  assignee  to  go  on  the  premises  and  remove  the 
goods  therefrom  in  a  reasonable  time,  to  be  judged  by  the  circum- 
stances, or  used  the  premises  beyond  that,  and  for  the  benefit  o^ 
the  estate.  This,  of  course,  was  a  question  of  fact,  which  the 
judge  has  answered  by  his  decision.If  the  premises  were  used  beyond 
the  time  necessary,  it  is  verv  material  to  the  issue  of  acceptance. 
On  two  occasions  the  defendant  said  in  writing  that  he  disclaimed 
accepting  the  lease,  and  that  he  did  not  accept  the  lease.  This 
was  not  irrefutable  proof  that  he  did  not  accept  The  proof  of 
the  other  facts  of  the  case  showed  that  he  had  in  fact  accepted. 
Perhaps  what  he  did  amounted  in  law  to  an  acceptance,  although 
he  did  not  know  their  legal  effect  The  court  had  to  pass  upon 
that  legal  eflEect,  and  did  so.  If  the  facts  adverted  to  did  not 
by  themselves  sustain  the  finding  of  acceptance,  the  following  cir- 
cumstance was  sufficient  to  sustain  it :  The  answer  alleges  that 
about  April  30,  1894,  the  plaintiff  herein  commenced  an  action  in 
the  distnct  court,  etc.,  in  which  the  said  demised  premises  are 
situated,  against  Abraham  Steers  as  tenant,  and  this  defendant  as 
assignee,  to  recover  possession  of  said  premises  for  nonpayment  of 
rent,  eta  On  or  about  the  4th  May,1894,  a  dispossess  warrant 
against  Abraham  Steers  as  tenant,  and  this  defenaant  as  assignee, 
was  duly  issued,  and  that  thereunder  the  plaintiff  took  possession 
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of  tbe  said  demised  premises.  A  summons  in  this  proceeding  was 
served  upon  the  defendant  Whether  lie  appeared  or  dia  not 
appear,  he  was  bound  by  the»ad judication  that  he  was  liable  for 
the  rent,  which  could  only  be  as  assignee  of  the  lease  in  question. 
NemeUy  v.  Naylor,  100  N.  Y,  562. 
Judgment  allirmed,  with  costs. 


Michael  R  Tiernay,  Resp't,  u  Syracuse,  Binghamptok,  and 
New  York  Railroad  Company,  App*lt 

(Supreme  Court,  Oeneral  Term,  Fourth  Department,  Filed  February  1895,) 

1.  Mastrr  Aim  8BBVANT— Fellow. 

The  trainmen  of  a  company,  which  runs  its  trains  over  the  road  of 
another  company  under  a  contract,  whereby  the  latter's  superintendent 
arranges  all  the  time  tables  and  controls  the  conductors  of  tbe  former 
company,  are  not  fellow  servants  with  the  latter's  employes,  though  both 
roads  have  the  same  general  manager,  and  the  same  superintendent  on  the 
division  where  the  accident  occurred. 

2.  Sjlmb-'Tbst. 

The  test  of  a  master's  responsibility  for  the  acts  of  his  servant  is  not 
whether  it  was  done  in  accordance  with  his  instructions  to  the  servant,  but 
whether  the  act  was  done  in  the  prosecution  of  his  business. 

8.  Damages— ExcBssivB. 

Under  the  facts  of  this  case,  it  was  held  that  a  verdict  for  1 10,000  was 
not  excessive. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
made  on  the  minutes. 

Louis  Marshall,  for  app'lt ;  William  Kennedy  and  J.  <k  T.  E. 
Oourtney,  for  resp't 

Merwin,  J. — This  action  is  brought  by  the  plaintiff  to  recover 
damages  for  personal  injuries  sustained  by  him  on  the  3d  day  of 
November,  1890,  at  a  collision  between  a  passenger  train  of  the 
defendant  and  a  freight  train  of  the  Delaware,  Lackawanna  & 
Western  Bailroad  Companv  at  a  small  station  on  defendant's  road 
called  **  Rock  Out,"  which  is  about  three  miles  southerly  of  the 
city  of  Syracuse.  At  that  time  the  defendant  owned,  controlled, 
and  of>erated  a  line  of  railroad,  extending  from  the  city  of  Syra- 
cuse to  the  city  of  Binghamton.  The  Delaware  &  Lackawanna 
Company  ownea  or  controlled  a  line  of  railroad  running  southerly 
from  Binghamton,  and  also  a  line  extending  northerly  from  Syra- 
cuse to  Oswego.  There  then  existed  a  contract  between  the  two 
companies,  which  was  made  the  8th  January,  1858,  by  which  the 
defendant  agreed  "  to  allow  the  use  of  its  road  track  to  the  party 
of  the  second  part  [the  Delaware  4;  Lackawanna  Company]  for 
the  purpose  of  transporting  coal  thereon,  which  road  track  shall 
be  kept  in  ^ood  running  order  by  the  party  of  the  first  part  [the 
defendant^J  "  The  Delaware  &  Lackawanna  Company  agreed  to 
pay  the  defendant  a  certain  sum  per  mile  for  every  ton  of  coal 
transported  by  it  (the  Delaware  &  Lackawanna  Company)  over  the 
defendant's  road,  and  agreed  that  it  would  transport  at  least  a 
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certain  amount  each  year  over  the  road,  and  would  make  the  de- 
fendant's road  its  principal  avenue  for  the  transportation  of  coal 
destined  for  the  Lakes,  Canada,  and  points  in  Northern  &  Western 
New  York.  For  returning  empty  coal  cars  over  defendant's  road 
no  charge  was  tp  be  made  by  defendant,  and  the  Delaware  & 
Lackawanna  Company  was  allowed  to  carry  on  the  returning  cars 
certain  kinds  of  freight,  and  pay  a  certain  sum  per  ton  per  mile. 
It  was  also  agreed  : 

**  That  the  time-tables  of  the  various  trains  over  the  Syracuse, 
Binghamton  &  New  York  Railroad  shall  be  arranged  by  the 
superintendent  thereof,  and  so  regulated  as  to  afford  the  party  of 
the  second  part  all  needed  facilities  for  running  such  number  of 
coal  trains  daily  as  the  business  under  the  contract  shall  require ; 
passenger  trains  in  all  cases  to  take  precedence,  coal  and  freight 
trains  going  north  to  take  precedence  of  those  going  south.  Con- 
ductors of  coal  trains  shall  be  under  the  control  and  subject  to  the 
orders  of  the  superintendent  of  the  Syracuse,  Binghamton  k  New 
York  Railroad.  The  rate  of  speed  of  coal  trains  shall  be  restricted 
to  ten  (10)  miles  per  hour.  All  turnouts,  side  tracks,  and  switches 
on  the  line  of  the  road  necessary  for  the  convenient  transit  of  the 
trains  shall  be  furnished  by  the  party  of  the  first  part  And  the 
party  of  the  second  part  hereby  agrees  to  transport  over  the  road 
coal  in  equal  monthly  quantities,  as  nearly  as  the  season  of  the 
year  and  the  natural  course  of  the  trade  will  permit" 

There  were  other  provisions  in  the  contract  that  need  not  be 
referred  to  hera 

The  plaintiff,  on  the  3d  day  of  November,  1890,  was  in  the  em- 
ploy of  the  Delaware  &  Lackawanna  Company  as  a  brakeman,  and 
had  been  for  a  number  of  years.  He  was  one  of  the  crew  of  a 
coal  freight  train  of  that  company  that  was  made  up  at  Great 
Bend,  in  the  state  of  Pennsylvania.  It  left  that  place  on  tlie 
morning  of  that  day,  and  preceded  on  a  railroad  of  the  Delaware 
&  Lackawanna  Company  to  Binghamton,  where  it  took  the  road 
of  the  defendant,  and  proceeded  thereon,  under  the  contract  refer- 
red to,  to  Syracuse.  There  the  coal  was  left  The  engine  turned 
round,  and  started  back  with  a  train  of  empty  cars  and  the  same 
crew.  They  left  Syracuse  about  five  o'clock  in  the  afternoon, 
reaching  Rock  Cut  about  half  past  five ;  and  there,  by  the  direc- 
tion of  the  train  dispatcher  of  tne  defendant  at  Syracuse,  they  took 
a  side  track,  and  waited  for  the  passage  of  the  north  bound  pas- 
senger train  of  the  defendant  This  came  along  a  few  minutes 
before  six  o'clock,  and  by  reason  of'the  negligent  manipulation  of 
the  southerly  switch  at  that  point  by  one  Clark,  an  employe  of  the 
defendant  at  that  station,  it  was  partially  thrown  upon  the  side 
track  on  which  the  plaintiff's  train  was,  and  the  engine  on  which 
he  was  then  engaged  was  struck,  and  the  plaintiff  injured. 

On  the  part  of  the  defendant  it  is  claimed  (1)  that  the  plaintiff 
and  Clark  were  fellow  servants,  and  the  defendant  therefore  not 
liable;  and  (2)  that  Clark,  in  manipulating  at  that  time  the  switch, 
was  acting  beyond  the  scope  of  his  employment,  and  therefore,  the 
defendant  not  liable.  The  trial  court  held,  as  matter  of  law,  that 
plaintiff  was  not  a  fellow  servant  of  Clark,  or  coemploye,  and  sub- 
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mitted  to  the  jury  in  question  whether  Clark  was  then  acting 
within  the  scope  of  his  employment  The  jury  in  effect  found 
that  he  waa 

L  The  first  proposition  is  based  on  the  idea  that,  at  the  time  of 
the  accident,  both  were  under  the  exclusive  control  of  the  defend- 
ant In  the  contract  it  was  provided  that  the  conductors  of  coal 
trains  should  be  under  the  control  and  subject  to  the  orders  of  the 
superintendent  of  defendant  The  coal  trains  were  to  be,  and  were, 
run  on  the  time  tables  of  the  defendant.  Still,  under  the  contract, 
the  business  of  each  was  entirely  separate.  The  defendant  did  not 
run  the  coal  trains  or  transport  the  coal.  The  men  on  those 
trains  were  not  in  defendent's  employ  or  in  its  business.  It  ap- 
pears that  the  same  person  was  general  manager  of  both  roads, 
and  one  person  was  superintendent  of  both  on  a  division  extend- 
ing from  Oswego  to  Binghamton.  Still  this  did  not  consolidate 
the  corporations  or  make  the  business  of  each  the  sama  The  super- 
intendent testified  that  he  sometimes  discharged  delinquent  em- 
ployes on  coal  trains,  and  put  others  in  their  places,  but  that  this 
was  only  done  when  the  men  had  violated  the  rules  of  the  road, 
and  the  occasion  had  arisen  while  the  train  was  on  his  division. 
This,  as  the  witness  said,  was  "for  the  protection  of  the  public  and 
the  protection  of  our  own  property  and  the  protection  of  every- 
body on  the  road."  The  general  manager  told  him,  **Make  the 
men  on  the  Delaware  and  Lackawanna  obeyed  the  rules,  or  dis- 
charge them." 

\xi  Sullivan  v.  !noga  Railroad  Co.y  44  Hun,  304,  the  plaintiff's 
intestate  was  an  employe  of  the  Erie  Railroad,  and  at  work  in  its 
yard  at  Elmiiu  He  was  injured  by  reason  of  the  negligence  of 
the  employes  of  the  Tioga  Railroad  Company  in  charge  of  a  loco- 
motive of  that  company  in  the  yard.  It  was  held  by  this  court 
that  the  plaintiff's  intestate  and  the  defendant's  employes  on  the 
locomotive  were  not  co-servants,  although  the  Erie  road  owned 
and  controlled  the  yard,  and,  when  the  defendant's  locomotives 
were  in  it,  the  servants  employed  on  them  were  under  the  exclu- 
sive control  of  the  officers  of  the  Erie  road,  who  directed  how 
locomotives  should  be  run,  at  what  speed,  what  precautions  should 
t)e  used,  and  what  signals  given.  This  case  was  affirmed  in  the 
court  of  appeals,  112  N.  Y.  643  ;  21  St  Rep  827 ;  and  it  was  said 
that  the  defendant  and  its  employes  used  the  yard  of  the  Erie  road 
under  such  regulations  as  were  imposed  as  conditions  of  use,  not 
of  service,  and  so  the  intestate  was  in  respect  to  his  employment 
a  stranger  to  the  defendant  The  case  of  Smith  v.  N.  Y,  <k  11. 
Railroad  Cb.,  19  N.  Y.  127,  is  inferentially  in  the  same  direction. 
The  case  of  Zeigler  v.  Railroad  Co.^  52  Conn.  543,  is  very  much 
in  point  There  the  Danbury  &  Norwalk  and  the  Shepaug  Rail- 
roads formed  a  continuous  Una  By  an  arrangement  between  the 
two  companies,  a  train  owned  and  run  by  the  Shepaug  company 
went  over  both  roads  to  a  certain  point  and  back  daily,  the  Dan- 
bury  &  Norwalk  Company  paying  the  Shepaug  company  monthly 
an  agreed  price  for  the  service  upon  its  road.  The  train,  when  on 
the  road  of  the  Danbury  k  Norwalk  Company,  was  under  its  gen- 
eral control,  and  governed  by  its  rules,  and  it  had  entire  control 
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of  the  hands  upon  it,  including  the  right  to  discharge  any  of  tliem 
for  neglect  or  any  improper  conduct  while  on  tiie  road ;  but  the 
Shepaug  company  was  at  liberty  to  use  what  engine  and  employ 
what  hands  it  pleased.  The  plaintiflE  was  a  brakeman  on  this  train, 
and  was  injured  by  a  collision  with  a  train  of  the  Danbury  &  Nor- 
walk  Company  on  its  own  road,  caused  by  the  negligence  of  the 
conductor  of  that  train.  It  was  held  that  the  plaintiff  was  not  an 
employe  of  the  Danbury  &  Norwalk  Company,  and  that  the  con- 
ductor of  the  other  train  was  therefore  not  his  fellow  servant 

Numerous  cases  are  cited  by  the  learned  counsel  for  the  appel- 
lant, but  they  do  not,  we  think,  reach  the  present  question.  The 
power  of  defendant's  superintendent  in  certain  cases  to  dis- 
charge men  on  the  coal  trains  is  specially  dwelt  upon,  but  that  is 
to  be  construed  with  reference  to  the  object  to  be  attained  under 
the  contract  The  coal  trains  were  not  the  defendant's  trains,  nor 
were  the  men  in  its  employ.  We  think  that  upon  this  subject  the 
trial  court  did  not  error. 

2.  The  accident  at  Rock  Cut  was  occasioned  by  the  act  of  Clark 
in  moving  the  switch  so  that  the  passenger  train  was  thrown  on 
the  side  track.  Clark  was  a  young  man,  about  seventeen  yeara 
old,  and  had  been  at  that  place  about  a  week.  He  was  the'only 
employe  of  the  defendant  stationed  at  that  place.  It  was  a  tele- 
graph station,  and  Clark  was  the  operator.  The  main  line  of  the 
defendant  has  but  one  track,  and  at  Rock  Cut  there  is  a  sidetrack 
on  each  sida  The  switch  there  that  was  operated  on  the  occasion 
in  question  was  what  is  called  the  "Wharton  Safety  Switch." 
There  is  a  heavy  ball  on  the  lever,  which  must  be  raised  and  held 
up  in  order  to  allow  a  train  to  pass  onto  the  sidetrack.  When  the 
ball  was  down  on  the  ground,  the  main  track  was  unbroken.  The 
switch  could  be  locked  down  by  means  of  a  padlock.  Clark 
seems  to  have  received  his  instructions  as  to  his  duties  from  his 
predecessor  at  that  place.  He  was  told  that  it  was  his  duty  to  flag 
the  highway  crossing,  and  keep  a  train  sheet,  and  telegraph  to  the 
main  office  the  passage  of  trains;  that  in  the  morning  a  south- 
bound passenger  train  and  a  northbound  coal  train  met  at  thfit 
place,  and  it  was  bis  duty  to  then  operate  the  switch  so  that  the 
coal  train  would  enter  on  the  side  track,  and  allow  the  passenger 
train  to  go  by  ;  and  he  understood  that,  when  other  trains  met  at 
that  place,  he  did  not  have  to  turn  the  switch,  but  the  men  on  the 
trains  would  do  it  themselves.  A  key  to  the  switch  was  given 
him,  and  he  understood  it  was  his  duty  to  lock  it  nights,  and  that 
it  might  remain  unlock  during  the  day.  The  hours  of  Clark  at 
the  station  were  from  seven  in  the  morning  to  six  in  the  afternoon. 
Ten  or  eleven  regular  trains  passed  each  day  during  his  working 
hours.  There  was  a  pair  of  scales  there  that  he  operated.  The 
place  was  a  flag  station,  where  passenger  got  on  and  off.  There 
was  a  small  building  or  shanty  there,  where  the  mail  ,had  been 
formerly  received,  but  was  not  then,  and  one  of  the  rooms  was 
used  as  a  telegraph  office.  Upon  the  evening  in  question,  the 
switch  was  unlocked.  The  ball  was  down,  and,  had  Clark  not 
touched  it,  the  train  would  have  passed  safely.  Clark,  when  he 
saw  the  train  from  the  south  approaching,  was  in  the  office.     He 
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came  oat,  picked  up  his  lantern,  and  signaled  the  train  that  the 
crossing  was  all  right,  and  then,  as  he  testifies : 

*^I  swung  niy  lantern,  and  then  I  had  an  idea  that  the  switch 
was  wrong.  These  two  trains  leave  here  in  the  morning, — the 
one  from  the  north  and  the  one  from  the  south, — ^and  the  train 
from  the  north  comes  down  the  main  track.  It  is  my  business 
when  I^o  down  in  the  morning  to  let  this  tmin  from, the  south  in 
on  the  side  track,  and  it  was  in  such  a  flash  that  T  got  mixed  up 
on  the  rtiorning  and  evening  I  thought  I  ought  to  let  the  ex- 
press in  on  the  side  track.  I  let  it  in.  I  went  up  to  the  switch 
and  raised  the  lever.  The  engine  and  about  two  cars  and  a  half 
got  in  on  the  side  track,  and  I  realized  my  mistake,  and  dropped 
the  lever.  I  tried  to  right  the  mistake.  I  threw  the  rear  end  of 
the  Pullman  onto  the  main  track.  The  rest  of  the  train  was  on 
the  main  track,  and  the  part  that  was  smashed  was  on  the  side 
one. 

He  also  says : 

"  I  had  an  idea  that  the  train  ought  to  go  in  on  the  siding,  the 
same  as  the  morning.  *  *  *  I  ran  as  fast  as  I  could  from  the 
crossing  to  the  switch.  I  had  a  cattle  guard  and  culvert  to  pass. 
I  start^  with  the  impression  that  I  had  got  to  turn  the  switch,, 
and  didn't  change  that  impression  until  I  dropped  the  ball.  I  gave 
no  other  signal  for  the  tram  to  stop.'' 

The  test  of  a  master's  responsibility  for  the  act  of  his  servant 
is  not  whether  it  was  done  in  accordance  with  the  instructions  of 
the  master  to  the  servant,  but  whether  the  act  was  done  in  the 

?ro8ecution  of  the  master's  business.  Cosgrot^e  v.  Ogden,  49  N. 
;255. 

In  M>U  V.  Consumers'  Ice  Go.  ^  7S  N.  Y.  543,  the  following 
propositions  are  laid  down  : 

"  For  the  acts  of  a  servant,  within  the  general  scope  of  his  em- 
ployment, while  engaged  in  his  master's  business,  and  done  with 
a  view  to  the  furtherance  of  that  business  and  the  master's  inter- 
ests, the  latter  is  responsible,  whether  the  act  be  done  negligently, 
wantonly,  or  even  willfully  ;  the  quality  of  the  act  does  not  ex- 
case.  But  if  the  servant,  without  regard  to  his  service,  or  to  ac- 
complish some  purpose  of  his  own,  acts  maliciously  or  wantonly, 
the  master  is  not  liable.  Where,  therefore,  an  action  is  brought 
against  the  master  for  the  wrongful  act  of  the  servant,  the  inquiry 
is  simply  whether  the  wrongful  act  was  in  the  course  of  the  em- 
ployment or  outside  of  it" 

The  master  may  be  liable,  though  the  servant  is  reckless  and 
foolhardy.  Ochsenbein  v.  Shapley^  85  N.  Y.  222.  So  be  may  be 
for  acts  of  injury  and  insult  if  they  occur  in  the  course  of  the  em- 
ployment Pabneri  v.  Man,  Bailway  Co.  133  N.  Y.  261 ;  44  St 
Rep.  894.  Ordinarily  the  question  is  one  for  a  jury  to  decide. 
Matt  V.  Consumers^  Ice  Cb.,  73  N.  Y.  550,  and  cases  cited. 

Under  the  circumstances  of  the  present  case,  we  are  of  the 
opinion  that  the  question  whether  Clark  was  at  the  time  of  the  ac- 
cident acting  within  the  scope  or  course  of  his  employment  was 
properly  left  to  the  jury.  (Jlark  was  placed  by  the  defendant  ia 
St.  Rep.,  Vol.  LXVI.        12 
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control  of  the  switch,  as  he  was  given  a  key  to  it.  For  some  pur- 
poses he  was  authorized  to  manipulate  it,  and  if  he  exceeded  his 
instructions,  to  the  injury  of  a  third  party,  the  defendant  who  fur- 
nished him  the  means  and  opportunity  to  cause  the  injury,  should 
bear  the  loss,  rather  than  an  mnocent  party.  Clark,  according  to 
his  own  evidence,  thought  he  was  furthering  the  interest  of  his 
<3mployers.  He  supposed  he  was  in  the  line  of  his  duty.  The 
court  charged',  at  tne  request  -of  defendant,  that,  if  Clark  was 
acting  maliciously,  or  under  the  influence  of  temporary  mental 
aberration,  the  plaintiflE  cannot  recover. 

The  defendant  claims  that  the  decision  of  this  court  in  Burke 
V.  This  Defendant,  69  Hun,  21 ;  52  St  Rep.  813,  is  in  the  way  of 
plaintiff's  recovery.  That  case  related  to  the  same  disaster,  and 
was  an  action  brought  by  the  administratrix  of  the  engineer  of  the 
passenger  train.  The  engineer  was  in  the  employ  of  defend- 
ant, and  so  a  coemploye  with  Clark.  The  questions  considered 
were  whether,  in  several  different  aspects,  there  was  negligence 
on  the  part  of  the  corporation  itself.  The  question  whether  the 
defendant  was  liable  for  the  negligence  of  Clark  was  not  consid- 
ered, and  the  ruling  there  does  not  therefore  affect  this  casa 

It  is  further  claimed  by  the  defendant  that  the  verdict  is  ex- 
cessiva  By  the  collision  the  plaintiff  was  rendered  unconscious, 
and  so  remained  for  several  day&  He  was  taken  to  a  hospital, 
and  there  remained  till  the  20th  December,  following,  and  then 
was  taken  to  his  home,  at  Great  Bend.  He  received  several  cuts 
and  bruises  on  his  right  leg,  and  his  back  was  bruised.  It  was, 
as  he  testifies,  five  or  six  months  before  his  wounds  healed  over. 
He  has  been  in  pain. ever  since,  could  not  walk  for  a  year  with- 
out crutches,  and  after  that  walked  with  a  cane.  He  commenced 
to  work  some  in  February,  1892,  and  prior  to  the  trial,  in  Oc- 
tober, 1893,  had  worked  about  eight  months.  He  was  not  able 
to  work  full  time ;  did  not  average  fifteen  days  a  month.  He 
says : 

"  When  I  was  injured  I  got  $1.90  a  day  as  wages,  and  had  been 
for  about  nine  yeara  I  am  not  very  able  to  work  now,  because  I 
am  injured.  I  am  crippled,  and  my  constitution  can't  stand  the 
work.  To  stand  on  my  leg  affects  it  so  I  can't  stand  on  it,  and 
stand  steady  on  it  I  can't  bend  it  My  back  pains  me  steady 
all  the  while  ;  has  since  I  got  hurt  I  have  never  been  free  from 
pain  there  since  I  got  hurt  It  seems  as  though  it  is  a  kind  of 
boring  right  through  there ;  steady  pain  on  me  all  the  whila  It 
beats  in  the  small  of  my  back.  *  *  *  Since  I  got  hurt,  I 
never  had  an  appetite,  and  don't  care  if  I  never  have  anything  to 
eat ;  always  had  a  good  appetite  before.  I  have  to  get  up  in  the 
night,  and  can't  sleep,  several  times,  because  of  pain.  *  *  * 
I  am  affected  with  pains  so  I  can't  sleep.  Have  to  get  out  of 
bed  and  walk  the  floor  for  to  get  rest ;  have  to  several  times. 
Aside  from  pain,  I  can't  sleep  with  pain.  As  to  the  feeling  of 
my  limbs  and  sensation  of  my  back,  it  feels  as  though  there  was 
pain  there  all  the  while ;  feels  numb.  Heat  and  cold  does  not  make 
much  change  on  my  back,  because  I  always  keep  it  pretty  warm. 
My  leg  is  cold.     No  mutter  how  warm  the  weather  is,  the  leg  is 
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iilways  cold.  That  is  so  ever  since  I  got  hurt  *  *  *  The 
changes  in  the  atmosphere  affect  me  in  a  way  that,  when  the 
change  of  the  weather  is,  I  have  more  pain  than  I  have  at  other 
limes.  Consequently,  can't  sleep  or  can't  rest  or  can't  work,  in 
fact  when  the  weather  is  changeable.  *  *  *  The  injuries 
that  were  of  a  serious  character  where  the  injuries  to  my  leg  and 
back.  When  I  first  became  conscious,  I  don't  remember  the  con- 
dition of  the  leg,  because  they  had  it  all  tied  up.  I  did  not  see  it 
at  that  time.  When  I  saw  the  leg,  it  was  all  raw,  like  a  piece  of 
beef  steak.  It  was  all  cut  to  pieces,  and  torn  to  pieces ;  burned 
up.  I  don't  think  it  was  smooth  all  the  way  down.  There  were 
cuts  or  wholes  in  it,  located  from  below  the  knee  up  to  the  small 
of  the  back,  upon  the  right  side  of  the  body,  all  the  way  up; 
Tunning  from  below  the  Knee  up  to  the  calf  of  the  leg.  The  in- 
juries upon  my  back  were  not  on  the  right  side.  They  were  in 
the  middle  of  the  back.  It  was  a  bruise  in  the  small  of  the  back. 
*  *  *  Before  I  received  these  injuries,  physically  I  was  strong 
and  healthy  ;  never  was  sick  to  my  knowledge.  I  could  work  all 
right,  right  along,  all  the  time  doing  a  dav's  work.  I  had  no 
trouble  with  my  limbs,  no  bruises  of  any  otner  kind,  before  this 
accident." 

There  waa  medical  evidence  to  the  effect  that  the  right  leg  was 
smaller  than  the  left  one,  and  was  miuch  cooler ;  that  it  was  weaker 
than  the  other,  and  would  become  more  so,  and  the  power  of  the 
muscle  to  contract  would  largely  disappear;  that  he  could  not  fully 
use  the  limb  on  account  of  pain,  and  it  would  remain  so ;  that  he 
could  not  straighten  the  leg  without  pain,  and  this  difficulty  was 
likely  to  remain;  that  there  was  a  tenderness  at  the  place  of  the 
injury  in  the  back  that  was  liable  to  be  permanent  or  woi*se ;  that, 
when  the  spine  is  affected,  it  is  a  serious  matter,  and  a  complete 
restoration  of  the  function  of  the  member  is  impossibla  There 
was  other  evidence  which  if  relied  on,  would  indicate  that  the  in- 
juries were  less  grave,  but  the  subject  was  for  the  jury  to  pass 
upon.  In  one  view  of  the  case,  the  jur^  might  say  that  not  only 
were  the  injuries  and  the  pain  andsuffenng  therefrom  very  serious, 
but  that  also  the  effect  was  likely  to  be  permanent,  so  that  the 
plaintiff's  ability  for  labor  would  be  very  materially  affected,  if  not 
substantially  destroyed.  We  are  of  the  opinion  that  sufficient 
grounds  for  us  to  interfere  do  not  appear. 

The  foregoing  considerations  lead  to  an  affirmance  of  the  judg- 
ment. 

Judgment  and  order  affirmed,  with  costs. 

All  concur. 


Henry  J.  Fischer  et  al.,  Rasp'ts,  v.  William  H.  Hussey  ei  aly 

App'lts. 

{New  York  Superior  Court,  General  Term,  Filed  March  5,  1896,) 

Mechanic's  likn — Cancellation. 

Ad  order  directing  the  cancellation  of  a  raechanic's  lien,  without  requir- 
ing a  deposit  to  secure  it,  is  void,  though  the  claimant,  served  with  notice 
of  motion,  did  not  appear. 
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Appeal  from  an  order,  denying  a  motion  to.  vacate  and  set 

aside  an  order  cancelling  a  mechanic's  lien. 

Carlisle  Norwood^  for  app*lts;  Beginald  B.  Arnold^  for  resp't 

Gunn. 

Beekman,  J. — This  action  was  brought  for  the  foreclosure  of 
a  mechanic's  lien  filed  by  the  plaintiffs  against  certain  property  of 
which  the  defendant  Martha  Gunn  claims  to  be  the  owner.  The 
defendants  Hussey  were  made  parties  defendant  as  subsequent 
lienors.  The  plaintiflfe'  lien  was  died  on  June  6, 1894,  at  12  o'clock 
and  14  minutes  in  the  afternoon,  and  was  for  the  sum  of 
$1,560.82.  The  defendants'  lien  was  for  the  sum  of  $1,400,  and 
was  filed  on  June  7, 1894,  at  9  o'clock  and  85  minutes  in  the  fore- 
noon. The  defendant  Martha  Gunn  acquired  the  premises  by  deed 
from  her  husband  dated  on  the  6th  day  of  June,  1894,  and  recorded 
on  the  following  day,  but  not  until  after  the  lien  of  the  defendants 
Hussey  had  been  filed.  She  and  her  husband  answered  the  com- 
plaint, putting  in  issue  the  allegations  in  respect  to  the  work  done 
and  the  amount  due  on  the  contract,  the  effect  of  which,  if  main- 
tained by  proof,  would  be  to  defeat  the  plaintiffs'  claintL  The  defen- 
dantsHussey,  although  served  with  the  summons  and  complaint,  did 
not  appear,  and  were  therefore  in  complete  default  on  August  17, 
1894,  when  an  order  was  made,  on  motion  of  the  attorney  for 
Martha  Gunn,  on  the  pleadings  and  affidavits,  requiring  all  of  the 
defendants  to  show  cause,  on  a  day  fixed  therem,  why  an  order 
should  not  be  made  by  the  court  "  fixing  and  determining  the 
amount  of  money  to  be  deposited  herein,  and  canceling  and  dis- 
charging of  record  the  various  mechanics'  liens  referred  to  in  said 
affidavits,  and  in  the  complaint  herein,  and  why  the  lis  pendens 
filed  in  this  action  should  not  also  be  canceled  and  discharged  of 
record,  and  why  said  defendant  should  not  have  such  other  or 
further  relief  in  the  premises  as  to  the  court  may  seem  just  and 

Suitable."  The  affidavits  referred  to  were  made  by  the  attoi-ney  for 
artha  Gunn  and  by  William  Gunn,  respectively.  The  one  made 
by  the  attorney  sets  forth  the  status  of  the  action,  and  the  reason 
for  the  application  is  stated  to  be  "  that  the  defendant  Martha 
Gunn  desires  an  order  of  this  court  fixing  the  amount  which  shall 
be  deposited  by  her  in  satisfaction  of  the  mechanics'  liens  hereto- 
fore filed  herein,  and  which  are  involved  in  this  action."  The  af- 
fidavit of  William  Gunn  stated  the  various  liens  in  their  order  of 
f)riority,  and  alleges  that  the  only  ones  which  are  claimed  to  be 
iens  upon  said  premises  in  the  hands  of  the  defendant  Martha 
Gunn  are  those  of  the  plaintiffs  and  the  defendants  Hussey.  It 
may  be  here  stated  that  there  were  several  other  liens  upon  the 
premises,  subordinate  to  the  two  above  mentioned,  but  which  are 
not  the  subject  of  discussion.  The  defendants  Hussey,  not  hav- 
ing appeared  in  the  action,  were  personally  served  with  the  motion 
papers.  On  the  return  day  none  of  the  lienors  appeared  except 
the  plaintiffs,  who  made  no  opposition  beyond  claiming  that  the 
defendant  should  deposit  at  least  $1,930.59  against  the  cancellation 
of  plaintiffs'  lien  and  the  lis  pendens.  Upon  these  papers  an  order 
was  made  and  entered  at  special  term  on  August  24,  1894,  direct- 
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ing  the  defendant  to  deposit  witli  the  clerk  of  the  citj  and  county 
of  New  York  the  sum  of  $1,800,  **to  be  hold  and  retained  by  said 
<5lerk  to  pay  any  judgment  of  thi3  court  which  may  be  obtained 
by  the  plaintiffs  in  this  action  against  the  property  mentioned  and 
described  in  the  complaint  in  this  action."  The  balance  if  any, 
was  directed  to  be  held  by  said  clerk  for  and  on  account  of  said 
defendant  Martha  Gunn,  subject  to  the  further  order  of  this  court. 
It  was  further  ordered  that  upon  such  deposit  being  so  made  the 
clerk  should  cancel  and  discharge  each  and  every  of  the  mechanics' 
liens  mentioned  in  the  moving  papers,  which  were  also  specifically 
enumerated  in  the  order,  and  which  included  the  lien  of  the  de- 
fendant Hussey.  The  order  also  provided  that  upon  such  de- 
posit being  made  the  lis  pendens  should  "cease  to  be  a  lien  or  in- 
cumbrance ujion  or  of  anv  force  or  effect  whatever  against  the 
premises  therein  described,"  and  that  any  right,  interest,  or  claim 
of  any  of  said  defendants  who  had  filed  mechanics*  liens  against 
said  premises  should  be  transferred  from  said  premises  to  said  fund. 
The  total  amount  of  all  the  liens  affected  by  this  order  was 
$3,967.82. 

The  money  was  deposited  as  directed,  and  the  liens  in  question 
were  canceled  by  the  county  clerk.  Thus,  upon  a  deposit  of  not 
more  than  enough  to  cover  the  plaintiff's  lien,  and  which  was  de- 
voted to  the  payment  of  any  juagment  they  mightcecover,  the  lien 
of  the  defendants  Hussey,  which  was  conceded  to  have  priority 
over  the  deed  to  Martha  Gunn,  was  canceled,  as  well  as  all  others 
subsequently  filed,  without  any  equivalent  deposit  About  a  month 
afterwards  an  application  was  made  by  the  defendants  Hussey  to 
have  their  default  in  appearing  and  pleading  opened,  which  was 
granted.  They  appeared  and  answered,  and  cross  answers  to  their 
plea  were  interposcKi  by  the  defendants  Martha  Gunn  and  William 
Gunn.  Thereafter,  and  on  the  15th  day  of  October,  1894,  an  order 
was  duly  entered  discontinuing  the  action  as  to  all  of  the  other 
lienors  whose  liens  had  been  so  canceled.  On  November  9, 1894, 
an  order  was  made,  on  motion  of  the  defendants  Hussey,  requiring 
the  plaintiffs  and  the  defendants  Gunn  to  show  cause,  at  a  time 
fixed  therein,  why  an  order  should  be  made  amending  the  order 
of  August  24,  1894,  by  striking  out  the  direction  for  the  cancella- 
tion of  the  Hussey  lien,  and  vacating  and  setting  aside  said  order 
as  to  them,  and  why  a  supplemental  summons  should  not  issue 
bringing  in  a  purchaser  oi  a  portion  of  the  property  affected  by  the 
lien,  who  became  such  seven  aays  after  the  order  of  cancellation  was 
made,  and  others  deemed  to  be  proper  parties,  in  view  of  the  changed 
conditions  following  upon  the  order  last  named.  This  order  to 
show  cause  was  made  upon  the  pleadings  and  an  affidavit  of  Fred- 
erick Hussey,  in  which  he  states  that  he  had  refrained  from  ap- 
pearing on  the  motion  to  cancel,  relying  upon  representations  made 
to  him  by  William  Gunn  that  his  claim  would  be  paid,  and  that 
it  was  not  until  he  had  consulted  with  his  present  attorney  that  he 
was  advised  and  discovered  that  the  order  of  cancellation  did  not 
protect  his  interests  and  was  void.  On  the  return  day  an  answer- 
ing affidavit  of  William  Gunn  was  read,  which  questioned  the 
assertion  as  to  the  representations  above  mentioned,  and  also,  at 
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considerable  length,  challenged  the  validity  of  the  indebtedness 
upon  which  the  Hussey  lien  rested.  Other  affidavits  were  pre- 
sented, mainly  for  the  purpose  of  showing  laches  on  the  part  of 
the  Hussey  defendants.  The  papers  show  that  the  latter  had  been 
advised  of  the  effect  of  the  order  of  August  24th  upon  their  lien 
when  their  application  for  leave  to  appear  and  answer  was  granted, 
a  month  later.  Their  motion  to  vacate  the  order  of  cancellation, 
which  was  heard  before  the  judge  who  had  made  it,  was  denied, 
on  the  ground  that  the  Husseys  having  failed  to  appear  and 
answer,  and  having  also  made  default  in  appearing  on  the  motion, 
had  no  standing  in  the  action,  and  that  the  court,  therefore,  had 
power  and  jurisdiction  to  relieve  the  premises  from  the  operation 
of  the  lien  filed  by  them  without  requiring  a  deposit  of  money  for 
their  benefit :  also  on  the  ground  of  laches  on  their  part  in  failing 
to  move  earlier  for  relief.  From  the  order  entered  denying  the- 
motion  an  appeal  is  now  taken. 

We  do  not  think  the  court  below  had  the  power  to  make  the 
order  under  which  it  was  assumed  to  cancel  the  lien  in  question. 
The  statute  which  authorizes  the  filing  of  a  mechanic's  lien  also 
provides  for  the  method  of  its  enforcement  by  action,  and  speci- 
fies the  conditions  under  which  it  may  be  discharged.  Chapter 
842,  Laws  1885,  and  amendmenta  Section  24  states  six  separate 
and  distinct  w^ys  in  which  such  a  lien  may  be  discharged.  The 
only  one  material  to  the  present  inquiry  is  contained  under  sub- 
division 3  of  the  section : 

"  After  the  commencement  of  the  action,  by  the  deposit  with 
the  clerk  of  the  county  of  such  sum  of  money  as  in  the  judgment 
of  the  court,  after  due  notice  to  all  claimants  or  parties  to  the  ac- 
tion, will  be  sufficient  to  pay  any  judgment  which  may  be  re- 
covered against  the  property.  In  case  the  deposit  of  money  is 
made  with  the  county  clerk,  as  provided  in  subdivisions  2  and  3- 
of  this  section,  the  same  shall  be  repaid  by  said  clerk  to  the  party 
making  such  deposit,  or  his  assigns  upan  the  lien  or  liens  being- 
discharged  by  the  claimants  who  have. filed  a  notice  or  notices  of 
lien  or  liens.'* 

The  power  of  the  court  to  authorize  the  discharge  of  such  a  lien 
is  limited  to  the  cases  specified  in  the  statute,  and  in  all  cases  the 
proceeding  pointed  out  which  conditions  the  exercise  of  the  power 
must  be  strictly  followed.  Fettrich  v.  Totien,  2  Abb.  Pr.  (N.  S.) 
264 ;  Dowdney  v.  McCulhm,  59  K  Y.  367.  In  the  latter  case  the 
court,  referring  to  the  lien  law  of  1863,  says  (page  372) :  **The  pro- 
ceeding is  entirely  statutory,  and  the  court  can  exercise  no  power 
except  such  as  is  conferred  by  statute.*'  Unless,  then,  the  court 
below  kept  within  the  provisions  of  subdivision  3  above  quoted^ 
the  order  directing  the  discharge  of  the  lien  in  question  was  void. 
"We  think  there  was  such  a  radical  departure  from  the  require- 
ments of  the  statute  in  making  the  order  that  it  cannot  be  sup- 
ported. The  power  of  the  court  to  discharge  is  made  dependent 
upon  the  deposit  of  money  with  the  county  clerk,  which  thus 
takes  the  place  of  the  land,  and  becomes  subject  to  the  lien.  The 
discharge  of  the  lien  was  not  intended  to  destroy  it,  but  to  lift  it 
from  the  real  estate,  and  transfer  it  to  something  else, — a  deposit 
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of  money  which  is  intended  to  be  a  security  reasonably  sufficient 
for  the  purpose.  The  object  is  to  afford  the  person  against  whom 
the  lien  is  filed  an  opportunity  of  disposing  of  his  property  which 
the  continued  charge  of  the  lien  thereon,  during  perhaps  a  pro- 
tracted litigation,  would  prevent  The  provision  is  a  wholesome 
one,  but  could  be  a  just  one  only  when  associated,  as  it  is,  with 
the  counter  requirement  that  security  approximately  equivalent  to 
that  which  is  taken  away  should  be  given.  Hence  we  find  the 
legislature  authorizing  the  discharge  in  cases  similar  to  the  one  at 
bar  upon  a  deposit  which  "  will  be  sufficient  to  pay  any  judgment 
which  may  be  recovered  against  the  property  "  by  the  lienor.  In 
view  of  the  plain  purpose  of  the  provision,  the  judgment  to  be 
exercised  by  the  court,  in  determining  the  amount  of  the  deposit, 
is  one  which  must  assume  and  proceed  upon  the  correctness  of 
the  lienor's  claim,  and  is  confined  to  an  estimate  of  the  amount 
which,  in  case  the  claim  is  established  by  judgment,  will  fairly 
provide  for  its  payment.  The  validity  of  the  claim  upon  which 
the  lien  rests  cannot  be  litigated  upon  such  a  motion.  That 
can  only  be  done  upon  the  trial  of  the  action.  To  hold  the  con- 
trary would  obviously  defeat  the  very  object  which  the  provision 
was  intended  to  secure;  that  is,  the  immediate  relief  of  the  prop- 
erty from  the  consequences  of  a  protracted  litigation,  which  would 
thus  ensue  upon  the  motion  instead  of  upon  the  regular  trial  of 
the  action.  If  the  court  may,  in  ascertaining  the  amount  of  de- 
posit, inquire  into  the  merits  of  the  lien,  it  may  determine  that 
there  is  no  claim  which  will  support  the  lien ;  that  judgment  will, 
therefore,  be  ultimately  rendered  against  the  lienor,  and  that,  con- 
sequently, no  sum  of  money  should  be  deposited,  as  no  judgment 
could  be  recovered  by  him  against  the  property, — a  conclusion 
quite  contrary  to  the  plain  mandate  of  the  statute.  We  ai'e  there- 
fore of  the  opinion  that  the  court  below,  in  ordering  the  cancella- 
tion of  the  lien  of  the  defendants  Hussey  without  any  deposit, 
acted  in  excess  of  its  power,  and  that  the  order  was  void. 

The  fact  that  these  defendants,  although  served  with  notice  of 
the  same,  did  not  appear  on  the  motion,  does  not  lend  any  support 
to  the  order.  Apart  from  the  question  whether  such  a  default 
could,  under  any  circumstances,  estop  a  party  from  attacking  a 
void  order,  these  defendants  had  no  notice  from  the  papers  that 
any  such  thing  as  the  cancellation  of  their  lien  without  a  de{>osit 
was  contemplated,  nor  were  they  bound  to  assume  that  any  such 
result  was  among  the  possible  outcomes  of  such  a  motion.  They 
were,  on  the  contrary,  entitled  to  expect  that  the  demand  of  the 
statute  would  be  complied  with,  and  a  deposit  made  which  would 
secure  to  them  the  benefit  of  the  most  favorable  judgment  whicli 
could  be  rendered  in  their  behalf  upon  a  trial  of  the  action.  The 
fact  that  they  were  then  in  default  in  pleading  made  no  difference. 
They  might  subsequently  come  in,  as  they  actually  did,  under 
leave  of  the  court,  and  participate  actively  in  the  litigation.  In 
short,  for  any  of  the  purposes  connected  with  its  discharge  under 
the  provisions  of  the  statute  in  question,  the  lien  is  to  be  consid- 
eiea  good  until  final  judgment  is  pronounced  against  it 

We  do  not  think  there  is  any  question  of  laches  involved  in  the 
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<3ase,  or,  if  there  were,  that  the  respondent  Gunn,  who  procured 
such  an  order,  is  entitle  to  claim  any  benefit  therefrom.  The  in- 
tervention of  the  rights  of  third  parties,  claimed  to  be  a  reason  for 
denying  the  relief  sought,  did  not  result  from  the  alleged  laches  of 
the  appellants,  as  the  conveyance  made  of  a  portion  of  the  prop- 
erty took  place  only  one  weeK  after  the  order  complained  of  was 
entered.  Further,  in  this  connection,  it  was  the  plain  duty  of  the 
purchaser  to  examine  the  order  under  which  the  liens  were  can- 
celed. Had  she  done  so,  she  would  have  discovered  the  defect  of 
authority,  and  that  in  contemplation  of  law  neither  the  lien  nor  the 
its  pendens  had  been  discharged.  What  we  have  said  in  reference 
to  the  lien  applies  equally  to  the  portion  of  the  order  under  which 
it  was  attempted  to  cancel  the  lis  pendens.  The  lien  law  provides 
for  the  filing  of  this  notice,  and  gives  to  every  lienor,  whether 
plaintiflf  or  defendant,  an  equal  benefit  from  it  Section  6,  a  842, 
liaws  1885.  The  statute  does  not  authorize  the  court  to  cancel  it, 
nor  does  section  1674  of  the  Code  of  Civil  Procedure,  assuming 
its  application  to  a  lis  pendens  ^\q^  under  the  mechanic's  lien  law, 
<!onfer  any  such  authority  in  such  case  as  this.  Such  a  notice  can 
only  be  canceled  in  the  cases  in  which  the  statute  authorizes  it 
Beman  v.  Todd,  124  N.  Y.  114-116  ;  35  St  Eep.  214.  It  follows 
from  what  we  have  said  that  the  motion  to  vacate  the  portions  of 
the  order  objected  to  should  have  been  granted.  We  do  not  con- 
sider that  those  who  acquired  interests  in  the  property  after  the 
order  complained  of  was  made  are  necessary  parties,  as  the  lien 
and  lis  pendens  were  really  unaffected  by  the  unauthorized  attempt 
to  cancel  them;  but  as  it  is  certainly  just  that  they  should,  under 
the  circumstances,  have  an  opportunity  to  litigate  the  lien  of  the 
defendants  Hussey,  we  feel  disposed,  in  the  interests  of  justice,  to 
allow  them  to  tJe  brought  in,  although  they  are  not  before  the 
court  asking  it  The  order  appealed  from  should  be  reversed,  and 
the  motion  granted,  with  costs  of  the  appeal 
All  concur. 

Herman  Euss  et  ai,  Resp'ts,  v.  Eliza  Stratton  el  al,  App'lts. 
{New  York  Superior  Court,  Oeneral  Term,  Filed  March  4, 1895.) 

1.  Dbed— DsLnrBRY. 

The  recording  of  a  deed  does  do!  prove  a  delivery  where  the  grantee 
had  no  knowledge  thereof. 

2.  Same— Subsequence  acceptance. 

A  subsequence  acceptance  by  the  grantee  will  not  relate  back  to  the  time 
of  recording,  so  as  to  affect  the  title  of  a  purchaser  ata  sale  under  the  fore- 
closure of  a  mortgage  given  by  a  former  owner  prior  to  such  acceptance. 

8.  EvroENCB— Action  to  redeem. 

In  an  action  to  redeem  from  a  mortgage,  the  defendant  may  show  that, 
at  the  time  of  the  foreclosure  sale,  the  plaintiff  who  was  not  served  with 
summons  in  such  action,  had  not  accepted  the  deed  under  whidi  he  d^ms 
title. 

Appeal  from  a  judgment  in  favor  of  plaintiffs. 
Gary  A  Whitridge^  Butler^  Stillman  &  Hubbard^  and  John  E, 
Parsons,  for  app'lts ;   D.  M.  Porter^  for  resp'ts. 
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Sedgwick,  C.  J. — This  action  is,  briefly  stated,  to  redeem  cer- 
tain lands,  described  in  the  complaint,  from  a  mortgage.  The 
mortgage  has  been  foreclosed,  and  tlie  defendants  have  succeeded 
to  the  rights  of  the  purchaser  at  the  sale  in  foreclosure.  The  com- 
plaint claims  that  the  plaintiffs  had,  at  the  time  of  foreclosure, 
each  an  interest  in  the  premises  mortgaged,  and  were  not  served 
with  process  in  the  action,  and  did  not  appear  therein.  It  was 
necessary  for  the  plaintiffs  to  show  on  the  trial  below  that  they 
had  title  to  the  land,  in  order  to  show  that  they  had  a  right  to 
redeem.  This  action  does  not  involve  a  claim  to  an  equitable 
right     A  legal  title  and  interest  is  alone  claimed. 

The  plaintiff  Herman  Buss  claims  an  estate  in  the  land  by  virtue 
of  a  conveyance  made  22d  April,  1876,  by  Frederick  Bruns  and 
wife,  to  J.  W.,  W.  and  Aadie  and  George  Lyons  and  Herman 
Bass,  etc.  This  deed  was  recorded  25th  May,  1876.  Tlie  defend- 
ants claim  that  this  deed  was  not  delivered  to  Herman  Buss  until 
after  the  purchaser  at  the  foi*eclosure  sale  had  taken  title.  Bv  the 
evidence  it  appears  that  Herman  Buss  knew  nothing  of  the  deed, 
or  of  its  recording,  at  or  before  the  time  of  its  recording.  The 
effort  to  show  the  contrary  was  not  successful.  A  Mrs.  Weidersum, 
whose  relation  to  the  title  or  its  owners  is  not  disclosed,  at  a  time 
that  is  not  proved,  held  up  a  piece  of  paper  to  Herman  Buss,  who 
was  a  street  playmate  of  ner  son,  and  of  the  age  of  eleven  years, 
and  said :  "  This  is  for  you.  When  you  come  to  be  of  age,  you 
will  have  something."  He  did  not  take  the  paper.  She  kept  it 
There  was  no  presumption,  no  proof,  that  the  paper  was  the  deed 
of  Bruns  to  Buss  and  others,  and  which  was  afterwards  recorded. 
Her  words  did  not  describe  the  effect  of  the  deed.  A  deed  would 
ffive  the  title  to  the  infant,  with  right  to  him  to  avoid  it  on  com- 
ing of  age. .  Buss  testified  that  he  did  not  know  that  the  piece  of 
paper  was  a  deed.  This  transaction,  therefore,  did  not  show  any 
aenyery  of  the  deed  to  Bus&  The  argument  for  the  plaintiff 
claims  that  the  recording  of  the  deed  shows  a  delivery.  This  is 
but  by  a  presumption,  and  may  be  rebutted.  Gilbert  v.  Ifbrth 
American  Fire  Insurance  Co.^  23  Wend.  46 ;  Jackson  v.  Pei-kinSj 
2  id.  817 ;  and  Qifford  y.  Chrrigan,  105  N.  Y.  223 ;  7  St  Bep.  7. 
There  is  no  evidence,  I  believe, — at  least,  no  incontrovertible  evi- 
dence,— that  Buss  ever  knew  of  the  existence  or  the  recording  of 
this  deed  until  a  little  time  before  the  present  suit  was  begun. 
Therefore,  until  that  time,  he,  could  not  have  in  fact  made  an  ac- 
ceptance, which  is  a  part  of  a  delivery.  In  the  meantime  the  right 
of  the  purchaser  in  the  foreclosure  had  accrued.  Nor  would  the 
acceptance  by  Buss  have  affected,  by  relation  to  the  time  of  re- 
cording, the  valid  acts  or  right  of  the  purchaser,  to  whom  the  de- 
fendants succeed  in  several  days.  Such  acts  and  ri^ht  are  not  in- 
validafed  by  relation.  Buss  wlas  made  a  defendant  m  the  foreclo- 
sure action,  but  was  not  served  with  the  summons,  although  there 
was  an  affidavit  of  service.  The  purchaser  could  have  the  advan- 
tage of  the  fact  as  to  title,  whether  or  not  he  knew  it.  In  iact. 
Buss  bad  no  interest  in  the  hind,  as  there  had  been  no  acceptance 
of  the  deed  by  him.  Upon  that  condition  of  the  facts,  the  pur- 
&r.  Bep.,  Vol.  LXVI.        13 
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chaser  bouglit,  and  paid  a  valuable  consideration.  Of  a  title  to  be 
gained  by  relatieu.  the  judge  delivering  the  opinion  in  Hitchell  v. 
Bartkti,  51  N.  Y.  453,  says:  "I  dissent  from  this  doctrine  and  deny 
that  a  legal  title  can  become  vested  under  a  deed  before  its  de- 
livery, under  any  circumstances."  The  plaintiff  Russ,  then,  can- 
not disturb  the  detendant's  title,  and  has  no  claim  of  a  ri^htto  re- 
deem. If  there  be  any  other  who  has  a  right  to  redeem  the  estate 
claimed  by  Russ, — which  is  doubtful  under  the  circumstances, — 
be  should  have  been  made  a  party. 

"As  a  party  entitled  to  a  part  only  of  the  mortgage  money  can- 
not foreclose  the  mortgage  without  bringing  the  other  parties  in- 
terested in  the  mortgage  nioney  before  the  court,  so  neither  can  a 
motgagor  redeem  the  mortgaged  estate  without  making  all  those 
who  have  an  equal  right  to  redoem  with  himself  parties  to  the 
suit."  "The  owner  of  two  estates  mortgaged  for  same  sum  can- 
not redeem  his  part  separately."  1  Dan.  Chi.  Praa  (4:th  Am.  Ed. 
212. 

This  concerns  the  equitable  causes  of  action,  and  not  the  par- 
ties. The  two  other  plaintiffs  have  no  right  to  redeem  without 
bringing  in  all  others  that  have  a  right  to  redeem.  I  therefore 
tliink  there  should  be  a  new  trial,  and  not  a  dismissal  of  the  com- 
plaint. On  that  new  trial  there  may  be  more  evidence  as  to  the 
delivery  and  acceptance  of  the  deed. 

It  is  supposed  that  delivery  to  Russ  was  shown  by  a  delivery  of 
another  deed,  made  by  the  co-grantees  of  Russ  to  two  plaintiffs 
other  than  Russ,  which  was  delivered  to  and  accepted  by  them. 
Tl>ese  facts  did  not  show  delivery  to  Russ.  The  grantees  in 
neither  deed  were  joint  tenants,  and  were  tenants  in  common  or 
several  (j^wners.  No  act  of  theirs  could  bind  another  tenant  in 
common,  if  there  were*  one.  Other  plaintiffs,  Minni^  Orth  and 
Ernelie  Orth,  claimed  title  under  a  deed  made  1st  day  of  Septem- 
ber, 1876,  between  J.  W.  and  W.  and  Addie  and  George  Lyons 
and  themselves,  Emelie  Orth  and  Minnie  Orth.  The  deed  that  it 
is  claimed  gave  to  these  grantors  title  was  the  deed  to  Russ  and 
others,  viz.  Bruns  to  J.  W.W.  and  Addie  and  George  Lyons.  In 
case  of  identity  of  name,  the  presumption  arises  from  the  impro- 
bability that  different  persons  have  the  same  name,  and  therefore 
the  onus  is  cast  upon  the  party  denying  the  identity  to  show  that 
it  is  a  different  person  ;  but  an  initial  letter  may  denote  any  one 
of  a  great  number  of  names,  and,  unaided  by  proof  of  any  other 
fact,  designates  the  person  with  but  little  more  certainty  than  as 
though  the  name  abbreviated  by  the  initial  was  wholly  omitted. 
People  V.  Smith,  45  N.  Y.  779.  It  is  therefore  impossible  tg  iden- 
tify any  one,  unless  perhaps  George  Lyons,  by  the  initials  or  the 
single  word  "Addia  *  A  person  is  presumptively  possessed  of  a 
Christian  name  and  a  surname.  The  last  connective  "and"  in  J.  W. 
and  W.  and  Addie  and  George  Lyons  separates  the  preceding  in- 
itials and  "Addie,"  and  so  does  the  connective  immediately  before 
"Addie."  It  is  not  to  the  purpose  tbdt  the  deed  has  been  signed 
by  four  persons,  who  give  the  names  "J,  W.  I^ons,"  "W. 
Lyons,"  "Addie  Lyons,"  "George  Lyons."  On  the  positions  that 
have  been  taken  here,  they,  excepting  George  Lyons,  do  not  ap- 
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pear  by  the  deed  to  be  described  in  it  or  identified  by  it.  The 
deed  to  the  Orths  was  not  operative  to  convey  any  estate,  except, 
perhaps,  such  as  Q^orge  Lyons  had  power  to  convey.  What  I  lie 
estate  of  George  Lyons  was,  was  not  discerned  at  the  bar.  Without 
such  an  argument,  we  will  not  decide  it  now.  If  this  construction 
of  the  deed  to  the  Orths  be  correct,  it  then  appears  that  there  were 
parties  not  brought  into  this  action  for  redemption  whose  presence 
was  necessary.  The  judgment  is  reversed,  and  a  new  trial  ordered, 
with  costs  to  defendants  to  abide  the  event. 


John  Zorn,  Eesp%  v.  Peter  McParland,  App'lt 

(JTew  York  Superior  Court,  General  Term,  Filed  March  4,  1895,) 

"L  VkNDOR  and  PURCHA8BR — ^ReCOYBBT  OP  MONEY  PAID. 

Where  the  vendor  stands  upon  his  strict  legal  right  to  retrain  the  money 
which  has  been  paid  by  the  purchaser,  on  the  ground  that  at  law  no  re- 
covery  can  be  had  if  the  purchaser  is  at  fault  in  refusing  to  perform  at  the 
time  tixed  for  the  purpose,  he  cannot  invoke  the  aid  of  any  equitable 
principle  in  support  of  his  position,  but  must  submit  to  be  bound  to  a  full 
and  eiLact  performance  of  his  part  of  the  agreement  at  the  time  specified. 

2.  Sams. 

In  such  case,  the  vendor  is  bound  to  relieve  the  property  from  the  liens 
and  clouds  upon  his  title  and  to  discharge  the  taxes  and  the  Croton  water 
rents,  before  he  can  expect  or  demand  performance  on  the  part  of  the 
purchaser. 

8.  8amb. 

He  cannot  compel  the  purchaser  to  assume  his  obligation  to  pay  the 
taxes,  though  accompanied  by  an  offer  to  allow  the  amount  out  of  the 
purchase  money. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

Beginald  H.  Arnold^  for  app*lt ;  Edward  F.  Hassey^  for  resp*t 

Bbekman,  J. — This  action  is  brought  to  recover  a  portion  of 
the  purchase  money  paid  by  the  plaintiff  to  the  defendant  upon  a 
contract  between  them  for  the  sale  and  purchase  of  a  parcel  of  real 
estate  in  the  city  of  New  York,  and  also  the  expenses  incurred  by 
the  plaintiff  in  the  examination  of  the  title,  on  the  ground  that  the 
defendant  failed  to  tender  a  good  title,  free  from  all  chai-ges  and 
incumbrances  other  than  those  which  wree  specffied  in  the  con- 
tract The  time  fixed  for  closing  the  sale  was  the  10th  day  of  May, 
1892.  On  that  day,  by  agreement  between  the  parties,  the  time 
for  performance  was  extended  to  May  26,  1892,  when  the  defend- 
ant tendered  his  deed,  and  demanded  performance  on  the  part  of 
the  plaintiff,  which  the  latter  refused,  alleging  the  following  de- 
fects of  title :  An  unsatisfied  mortgage  made  to  one  William  Ganed 
for  $3, 100,  nine  other  unsatisfied  mortgages,  unpaid  taxes,  and 
Croton  water  rents,  and  a  notice  of  the  pendency  of  an  action  cov- 
ering the  premises  in  question,  but  to  which  we  do  not  consider  it 
necessary  to  refer  further.  The  holdei-s  of  the  nine  mortgages 
above  referred  to  were  all  present  on  the  occasion,  with  releases  of 
their  respective  mortgages  duly  executed,  which  releases  the  de- 
fendant offered  to  deliver  to  the  plaintiff  upon  the  payment  by 
the  latter  of  the  purchase  money,  out  of  which  it  was  expected 
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that  a  simultaneous  payment  to  the  mortgagees  would  be  made, 
and  the  releases  thus  obtained  from  them.  Tlie  defendant  also 
offered  to  allow  to  the  plaintiff  out  of  the  purchase  money  the  un- 
paid taxes  and  Croton  water  renta  He  also  tendered  to  the 
plaintiff  a  satisfaction  piece  of  the  "Graued  mortgage,"  so  called, 
executed  by  one  Gaula,  and  duly  acknowledged  by  nim,  which  the 
plaintiff,  however,  refused  to  accept  It  appears  that  the  mort- 
gage last  mentioned  was  really  made  to  one  William  Gauld,  but 
the  copying  clerk  of  the  register,  in  recording  the  same,  errone- 
ously inserted  the  name  of  the  mortgagee  as  "Ganed,"  instead  of 
**Gauld."  The  record  was,  however,  correctly  indexed  under  the 
latter  nama  The  original  mortgage  was  in  the  possession  of  de- 
fendant's counsel  at  the  time  fixed  for  the  closing  of  the  contract, 
and  was  exhibited  to  the  plaintiff  at  the  time  the  satisfaction 
piece  in  question  was  tendered.  It  had  been  actually  paid  some 
months  before,  and  the  satisfaction  piece  delivered,  but  the  regis- 
ter had  refused  to  dischaige  it  of  record,  owing  to  the  discrep- 
ancy between  the  name  of  the  mortgagee  on  the  record  and  that 
mentioned  in  the  satisfaction  piece.  The  plaintiff  expressed  his 
willingness  to  complete  his  purchase  upon  tne  removal  then  and 
there  by  the  defendant  of  the  objections  which  he  had  made  to 
the  title,  which  the  defendant  was  unwilling  or  unable  to  do  under 
the  circumstances  This  action  was  brought  on  the  27th  day  of 
May,  1892.  Subsequently  thereto  the  record  of  the  Gauld  mort- 
gage v/as  corrected,  and  on  the  26th  day  of  July,  1892,  the  satis- 
faction piece  was  filed  by  the  defendant,  and  the  mortgage  there- 
upon canceled  and  discharged  of  record  by  the  register.  Upon 
the  trial  of  the  action,  judgment  was  awarded  to  the  plaintiff  for 
the  full  amount  claimed. 

The  defendant  in  this  case  has  not  set  up  any  equitable  defense 
or  counterclaimed  for  the  specific  performance  of  the  contract,  but 
stands  upon  his  strict  legal  right  to  retain  the  money  which  has 
been  paid  by  the  plaintiff,  on  the  ground  that  at  law  no  recovery 
can  be  had  if  the  plaintiff  was  at  fault  in  refusing  to  perform  at 
the  time  fixed  for  the  purposa  In  this  situation  he  cannot  invoke 
the  aid  of  any  equitable  principle  in  support  of  his  position,  but 
must  submit  to  be  bound  to  a  full  and  exact  performance  of  his 
part  of  the  agreement  at  the  time  specified.  He  had  agreed  to  de- 
liver to  the  plaintiff  a  title  to  the  premises  in  fee  simple,  free  from 
all  incumbrances  except  those  mentioned  in  the  contmct,  and  the 
plaintiff  had  a  right  to  demand  that  this  obligation  should  be  fully 
complied  with  at  the  time  when  completion  of  the  contract  on  his 
part  was  required. 

In  Smyth  v  Siurges,  108  N.  Y.  495;  13  St  Rep.  801,  which 
was  a  similar  action,  the  court  says : 

**The  vendor,  having  two  remedies,-r-one  damages,  and  the 
other  performance, — chose  the  former.  This  right,  if  any,  to 
damages,  he  assigned  to  the  plaintiff,  and  the  plaintiff  has'  sued. 
In  such  an  action  the  vendor  must  be  held  strictly  to  the  very 
terms  of  his  engagement,  and  show  the  performance  of  all  the  con- 
ditions on  his  part  necessary  to  be  performed  to  put  the  other 
party  in  default" 
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The  rule  so  clearly  laid  down  by  the  court  is  one  founded  upon 
an  essential  distinction  between  actions  for  damages  and  actions 
for  speciBc  performance.  In  the  latter  the  action  proceeds  upon 
the  ground  of  the  continaance  of  the  contract,  and  the  court  can, 
upon  equitable  principles,  enforce  performance  with  due  regard  to 
the  ecjuitics  of  tne  parties.      In  the  case  of  actions  at  law,   the 

![ue8tion  is  not  one  of  performance,  but  of  damages  for  nonper- 
ormance.  The  contract  is  deemed  to  be  at  an  end,  and  the  rem- 
edy afforded  is  satisfaction  for  its  breach.  The  defendant  was 
bound  to  relieve  the  property  from  the  liens  and  clouds  upon  his 
title  before  he  could  expect  or  demand  performance  on  tne  part 
of  the  plaintiff.  He  was  well  advised  of  the  condition  of  his 
title,  and,  so  far  as  the  Gauld  mortgage  was  ooncerned,  he  had  been 
for  several  months  in  a  position  to  secure  a  proper  change  of  the 
reoord,  and  the  cancellation  of  the  same  by  tne  register.  He  did 
nothing,  however,  to  compel  proper  action  by  the  latter,  but 
seems  to  have  rested  under  the  refusal  of  the  register  until  tw^ 
months  after  this  action  was  brought,  when  he  succeeded  in  se- 
curing a  discharge  of  the  mortgage.  If  the  register  would  have 
discharged  the  mortgage,  as  the  defendant  now  claims^  upon  the 
exhibition  of  the  original  and  the  filing  of  the  satisfaction  piece, 
it  was  the  duty  of  the  defendant  to  have  had  this  done  when  the 
contract  came  to  be  closed,  but  he  has  failed  to  show  the  slightest 
excuse  for  not  having  done  so.  If,  however,  the  register  still 
stood  upon  his  original  refusal,  it  was  still  more  the  duty  of  the 
defendant  to  have  taken  appropriate  legal  action  to  compel  the 
discharge.  He  had  no  right  to  expect  the  plaintiff  to  assume  any 
suQh  burden.  He  did  not  even  attempt  to  remedy  his  situation 
by  causing  the  mortgage  to  be  satisfiea  immediately  upon  plaint- 
iffs  refusal  to  take,  and  again  tendering  his  deed,  but  allowed 
two  months  of  inactivity  to  pass  by,  apparently  upon  the  assump-* 
tion  that  he  had  been  under  no  obligation  to  the  plaintiff  in  the 
matter.  The  defendant  was  bound  also  to  discharge  the  taxes 
and  the  Croton  water  rents.  It  was  not  sufficient  for  him  to  offer 
to  allow  the  same  to  the  plaintiff  out  of  the  purchase  money  and 
thus  cast  upon  the  latter  the  obligation  of  seeing  to  the  payment 
and  discharge  of  the  same.  Morange  v.  Morris^  *42  N.  Y.  48.  In 
this  case  the  court  says: 

"In  the  present  case  the  vendor  was  unable  to  perform  his 
agreement,  for  the  reason  that  the  premises  were  incumbered  with 
the  liens  for  taxes  and  assessments  admitted  in  the  answer.  By 
his  agreement,  he  was  not  only  to  convey  a  title  in  fee  simple, 
but  he  was  to  convey  and  assure  it  free  from  all  incumbrances 
except  as  therein  specified,  and  the  incunribrances  referred  to  were 
not  within  the  exception.  The  existence  of  the  incumbrances  at  the 
Hme  fixed  in  the  agreement  for  the  execution  and  delivery  of  a  deed 
was  a  breach  of  the  agreement  on  his  part,  which  put  it  out  of  his 
power  to  perform,  and  excused  the  plaintiff  from  tendering  pay- 
ment The  averment  in  the  answer  that  the  defendant  would 
have  discharged  the  incumbrances  *  *  *  if  the  plaintiff  had 
been  ready  and  willing  to  perform  on  his  part  is  wholly  immate- 
rial.    The  act  of  conveying  the  premises  free  from  all  incum- 
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brances  was  to  be  concurrent  with  tliat  of  the  payment  of  the  pur- 
chase money.  The  plaintilT  was  under  no  obligation  to  pay  hie 
money  to  the  vendor,  and  trust  to  a  remedy  by  action  for  dam- 
ages in  case  the  vendor  failed  to  remove  the  incumbrances.  It 
was  the  duty  of  the  defendant  to  have  caused  them  to  he  discharged  be- 
fore the  time  airived  at  which  he  had  stipulated  to  convey,*^  (The 
italics  are  ours.) 

It  may  also  be  said  that,  a  fortiori,  the  defendant  had  no  right 
to  compel  the  plaintiff  to  assume  his  obligation  to  pay  the  taxes, 
although  accompanied  by  an  offer  to  allow  the  amount  out  of  the 
purchase  money.  He  had  not  entered  into  any  such  contract, 
and,  however  such  an  offer  may  be  looked  upon  in  a  court  of 
equity,  the  case  is  one  at  law  resting  upon  strict  legal  right,  and 
is  without  equitable  aspect.  Oppenheim^  v.  Humphreys,  31  St 
Rep.  622 ;  affirmed  125  N.  Y.  783 ;  36  St  Rep.  1011.  It  is  easy 
for  vendors  of  real  estate  to  secure  the  insertion  of  appropriate 
stipulations  in  contracts  of  sale  which  will  relieve  them  irom  the 
harshness  of  the  rule  in  cases  where  they  rely  upon  the  money 
they  expect  to  receive  from  the  purchaser  for  the  discharge  of 
liens.  In  most  cases  they  can  also  find  relief  from  the  sti-ess  of 
the  situation  in  actions  for  specific  performance,  but,  where  they 
assume  the  position  exacting  a  forfeiture  of  the  money  paid  by  the 
vendee  upon  the  contract,  they  do  so  under  claim  of  compliance 
with  the  conditions  of  the  contract  on  their  part,  and  they  cannot 
justly  complain  of  the  demand  which  the  law  makes  that  such 
compliance  shall  be  full,  exact,  and  timely.  The  defendant  can- 
not now  claim  that  he  had  or  was  entitled  to  any  additional  lime 
in  which  to  remedy  the  defects  complained  of.  Where  the  con- 
tract is  treated  as  at  an  end,  by  reason  of  the  failure  to  perform  at 
the  time  fixetl  for  the  purpose,  and  the  equitable  power  of  the 
court  is  not  invoked  to  compel  specific  performance,  time  is  of  the 
essence  of  the  contract  and  certainly  may  be  made  so  by  the  acts 
of  the  parties.  Schmidt  v.  Beed,  132  N.  *Y.  108  ;  43  St  Rep.  490. 
In  this  case  the  court  says: 

**While,  at  law,  the  stipulated  time  of  performance  of  a  contract 
of  sale  and  conveyance  of  land  is  of  the  essence  of  the  contract,  it  is 
not  essentially  so  in  equity,  and  there,  where  the  situation  of  the 
parties  and  property  remains  unchanged,  relief  will  not  necessarily 
DC  defeated  by  delay." 

Also :  "The  parties  to  a  contract  may,  by  its  terms,  make  tbe 
time  of  performance  essentially  important,  and  its  observance  in 
that  respect  requisite  to  relief.  Benedict  v.  Lynch,  1  Johns.  Ch. 
370.  And,  when  that  is  not  so,  either  of  the  parties  to  the  con- 
tract may,  by  a  reasonable  notice  to  the  other  party  for  that  pur- 
pose, render  the  time  of  performance  as  of  the  essence  of  the  con- 
tract, and  avail  himself  of  forfeiture  on  default  Myers  v.  De  Jlier, 
52  N.  Y.  647." 

The  case  shows  that,  several  days  prior  to  the  adjourned  day 
for  closing  the  contract,  the  counsel  for  the  plaintiff  notified  the 
defendant's  attorney  that  he  would  insist  that  the  liens  and  charges 
upon  the  property  should  be  discharged  or  released  of  record  on 
the  day  and  at  the  time  so  fixed  for  closing  the  titla     There  is  no 
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claim  that  tlie  notice  was  not  sufficient,  or  that  the  defendant  was 
ignorant  of  the  matter^  upon  which  the  objections  of  the  plaintiff 
were  founded.  He  was  bound  to  comply  with  his  part  of  the  con- 
tract  on  the  day  fixed,  and,  upon  his  failure  to  do  so,  the  plaintiflE 
was  entitled  to  consider  it  at  an  end.  The  cases  cited  by  the 
counsel  for  the  appellant  are  actions  for  specific  performance, 
which,  as  we  have  seen,  rest  upon  other  principles.  We  are  of 
the  opinion  that  the  case  was  correctly  disposed  of  below,  and 
that  the  judgment  should  be  affirmed,  with  costs. 


Anna  Maria  Franck,  Eesp't,  v.  Christian  A.  FgANCK  et  al^ 

App'lts. 

{New  York  Supeiior  Court,  General  Term,  Filed  March  4,  1895,) 

Judgment — Correctiok. 

The  appellate  court  cannot  amend  a  judgment  of  dismissal,  but  not  on 
the  merits,  so  as  to  be  on  tbe  merits,  in  the  absence  of  findings  of  fact  ia 
the  decision  which  are  necessary  to  support  such  a  conclusion. 

Appeal  from  a  judgment,  dismissing  the  complaint,  but  not  on- 
the  merits  and  without  costs. 

Walter  L  McCoy  Viud  Henry  P.  Starbucks  for  appUts;  David 
Leveniritty  for  resp't 

•  Beekman,  J. — The  plaintiff  claims  that  she  executed  a  deed  of 
certain  property  without  knowledge  of  the  fact,  but  believing, 
that  the  paper  she  was  signing  was  her  will, — a  belief  which  she 
chaises  was  induced  by  representations  made  to  her  by  her  hus- 
band, who  profited  by  the  transaction.  This  action  was  brought 
to  set  aside  the  conveyance,  and,  the  husband  being  then  deceased, 
the  devisees  under  his  will  were  made  parties  defendant  At  the 
close  of  the  plaintiff's  case  a  motion  for  a  nonsuit  was  made,  which 
was  denied,  to  which  exception  was  taken.  The  defendants  then 
went  into  their  proofs,  which  were  sharply  antagonistic  to  those 
ot  plaintiff,  and  upon  the  close  of  the  whole  case  a  motion  was 
made  by  the  defendants  to  dismiss  the  complaint  on  the  merits, 
which  was  denied.  To  this  ruling  no  exception  was  taken.  The 
trial  judge,  having  then  taken  the  case  under  advisement,  made 
the  following  decision,  which,  omitting  the  preamble,  reads  as 
follows : 

"  Findings  of  fact :  That  the  plaintiff  herein,  Anna  Maria 
Franck,  has  failed  to  establish  her  case  by  a  fair  preponderance 
of  the  evidence.  Conclusions  of  law  :  (1)  That  the  plaintiff 
herein,  Anna  Maria  Franck,  has  failed  to  establish  her  case  by  a 
fair  preponderance  of  the  evidence.  (2^  That  the  complaint 
herein  should  be  dismissed,  but  not  upon  the  merits,  and  without 
costs  to  said  defendants  or  either  of  them,  and  that  judgment  be 
entered  accordingly." 

This  so-called  finding  of  fact  was  made  pursuant  to  a  request 
80  to  do  tendered  by  each  of  the  appellants,  and  was  tiieonly  find- 
ing of  fact,  as  such,  which  they  asked  the  trial  judge  to  make, 
and  its  repetition  as  a  conclusion  of  law  was  also  requested  by 
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them.  The  trial  judge  was  also  requested  to  find  as  a  conclusion 
of  law  that  the  complaint  should  be  dismissed  on  the  merits, 
which  he  refused  to  ao,  and  exception  was  duly  taken  to  this 
ruling,  as  well  as  to  the  so-called  "second  conclusion  of  law," 
which  was  embodied  in  the  decision  rendered  and  filed.  The  judg- 
ment entered  by  direction  of  the  trial  judge  adjudged  "  that  the 
complaint  of  the  plaintiff  herein  be  dismissed,  and  that  said  plaint- 
iff be  nonsuited,  but  not  upon  the  merits,  and  without  prejudice 
and  without  costs  to  either  party  as  against  the  other,  and  that 
said  defendants  and  each  of  them  have  judgment  accordingly.** 
Each  of  the  defendants  Christian  A.  Franck  and  Alphonsus  A. 
Franck  has  appealed  from  so  much  of  the  judgment  "  as  decrees, 
decides,  and^adjudges  that  the  dismissal  of  the  complaint  be  *  not 
upon  the  merits  and  without  prejudice';  and  also  from  so  much 
and  such  part  of  said  judgment  and  decree  as  decrees,  decides,  and 
adjudges  thatsuch  dismissal  of  the  complaint  be  without  costs  to 
said  defendant"  The  notices  of  the  appeal,  however,  expressly 
state  that  the  appellants  do  not  appeal  from  so  much  of  the  judg- 
ment as  decrees,  decides,  and  adjudges  that  the  complaint  be  dis- 
. missed.  The  defendant  Kracht  has  appealed  from  the  judgment 
as  a  whola  The  cause  was  tried  and  judgment  rendered  before 
chapter  688  of  the  Laws  of  1894,  amending  section  1022  of  the 
Code  of  Civil  Procedure,  was  passed. 

We  do  not  think  that  the  so-called  "findings  of  fact"  was  such 
A  finding,  within  the  meaning  of  that  section.  It  is  true,  taken  as 
it  stands,  it  expressed  a  stage  in  the  mental  process  of  reaching  a 
conclusion  upon  the  facts  which  logically  should  have  led  lo  a 
finding  of  the  facts  themselves  against  the  plaintiff ;  but  the  facts 
were  not  so  found,  and  we  have  no  power  to  supply  the  deficiency. 
Preponderance  of  evidence  is,  ex  vi  termini^  superior  weight  of 
evidence,  and  necessarily  presupposes  proof  on  each  side  suffi- 
cient, considered  by  itself,  to  support  the  allegations  to  which  it 
relates*  The  weighing  of  the  whole  evidence  is  the  function  of 
the  trial  judge  in  equity  cases,  and  of  a  jury  in  coimnon-law  cases, 
and  involves  a  consideration  of  the  credibility  of  witnesses,  the 
probabilities  of  the  case,  and  the  marshaling  of  evidentiary  facts 
m  their  true  relations,  all  leading  up  to  a  conclusion  as  to  the  ulti- 
mate facts  upon  which  the  judgment  of  the  court  is  to  be  placed. 
In  short,  the  quantum  of  proof  is  sufficient ;  it  is  the  quality  of 
the  proof  which  enters  into  the  question  of  its  weight  If  the 
quantum  of  proof  is  sufficient,  a  nonsuit  cannot  be  granted,  but 
a  decision  upon  the  merits  should  be  made.  If  the  evidence 
does  not  preponderate,  but  stands  equally  balanced,  the  allega- 
tions of  the  party  who  has  tendered  the  issue  must  be  deemed  to 
have  been  fully  met  by  his  opponent,  and  the  facts  should  be  de- 
termined against  him.  This,  however,  was  not  done  in  the  present 
case.  Had  the  appellants  presented  proper  requests  to  find,  or 
perhaps  if  they  had  excepted  to  the  denial  of  the  motion  to  dis- 
miss the  complaint  on  the  merits  made  at  the  close  of  the  case, 
and  had  they  also  appealed  from  the  judgment  as  a  whole,  we 
might  have  affordea  them  proper  relief,  but  the  condition  of  the 
record  is  such  that  the  only  question  we  can  determine  is  whether 
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the  decision  was  such  as  to  warrant  a  dismissal  on  the  merita 
How  can  we  so  determine,  in  the  absence  of  findings  of  fact  in  the 
decision  which  are  necessary  to  support  such  a  conclusion  7  The 
only  "  finding  of  fact,"  so  called,  in  the  decision,  was  the  one,  and 
the  only  one  asked  for  by  the  appellants,  and  that  is  not  sufficient 
on  which  to  rest  the  direction  for  judement  which  they  asked. 
We  cannot  supply  findings  of  fact  which  the  trial  judge  has  not 
mada  The  appellants  contend  that  there  is  authority  for  the 
correction  of  the  judgment,  which  they  ask,  and  refer  us  to  the 
cases  of  Knight  v.  Sackeit  and  Wilhelma  Lithographing  Co.,  46  St 
Bep.  866,  and  Beach  v.  Cooke,  28  N.  Y.  508,  at  oaige  538.  In 
each  of  these  cases,  however,  the  court  was  controlled  by  the  con- 
dition of  the  record  in  relation  to  findings  of  fact  In  the  case 
of  Knight  v.  LitJiographing  Co.  the  judgment  appealed  from  was 
in  terms  a  dismissal  of  the  complaint  on  the  merits.  The  appel- 
late court  corrected  the  judgment  by  striking  out  the  words  "on 
the  merits,"  saying :  "  As  the  dismissal  was  upon  the  plaintiff's 
own  showing,  and  without  making  any  findings,  it  should  not 
have  been  upon  the  merits."  The  absence  of  findings  thus  con- 
tributed to  tne  conclusion  that  the  dismissal  was  not  upon  the 
merita  In  the  case  of  Beach  v.  Cooke,  snpra,  the  court  of  ap- 
peals conceded  the  power  of  the  appellate  court  to  correct  a  judg- 
ment which  was  inappropriate  witnout  sending  the  case  back  for 
a  new  trial,  but  predicated  its  decision  upon  the  existence  df  find- 
ings of  fact,  and  confined  the  power  of  the  appellate  court  to  fram- 
ing a  new  judgment  in  harmony  with  the  correct  legal  conclu- 
sions to  be  drawn  from  the  facts  so  found  in  the  court  below.  The 
record  in  the  case  at  bar  closely  approaches  the  conditions  which 
existed  in  Knight  v.  Lithographing  Co.  Here,  as  there,  proper 
findings  of  fact  are  absent,  and  we  iiave  therefore  nothing  upon 
which  we  can  .proceed  in  order  to  make  the  desired  correction. 
In  fact,  the  judgment  as  it  stands  is  more  consistent  with  the 
record  than  if  it  had  been  made  upon  the  merila  The  situation 
is  largely  of  the  appellants'  own  making,  and  they  cannot,  there- 
fore, justly  complam  of  the  barrenness  of  their  appeal.  We  are 
not  inclined,  however,  to  give  costs  to  the  responaent,  especially 
as  no  costs  were  awarded  against  her  below.  The  judgment 
should  therefore  be  affirmed,  but  without  costs  of  this  appeal. 
All  concur.  

Oeobgs  SoLOiiON,  As  Assignee,  eta,  App'lt,  v.   Continentai* 
Insurance  Company,  Resp't 

(New  T&rk  Superior  Court,  Oenei-al  Term,  Filed  March  4,  1896,) 
1.  Inbukancb--Fire— Notice  of  loss—Delat. 

While  a  compliance  with  a  provision  requiriDg  immediate  notice  in  writ- 
ing of  loss  is  a  condition  precedent  to  a  recovery  upon  the  policy,  the  re-^ 
qmrement  is  to  be  liberally  construed  in  favor  of  the  assured. 
3.  Samb. 

Where  the  explanation  given  is  of  such  a  character  as  to  show  diligence 
on  the  part  of  the  assured  m  attempts  to  comply,  associated  with  the  fact 
that  the  company  was  possessed  of  actual  knowledge  of  the  loss  immedi- 
ately after  its  occurence,  or  where  the  company  had  assumed  a  position  or 
St.  Rbp.,Vou  LXVL        14 


Digitized  by 


Google 


106  New  York  State  Reporter,  Vol.  66.    [N.Y.Supr.Ct. 

done  some  act,  which  either  prevented  timely  notice  being  given  or  had 
misled  the  assured  in  reference  thereto,  or  which  was  tantamount  to  a 
waiver  of  strict  performance,  a  case  is  presented  which  excuses  the  delay. 

^.  Same. 

Tlie  words,  "  forthwith  "  or  **  immediate,"  when  used  in  reference  to 
the  notice  of  loss,  mean  within  a  reasonable  time,  considering  the  circum- 
stances  of  each  case. 

4.  Same. 

Such  question  is  one  for  the  jury. 

Appeal  from  a  judgment  dismissing  the  complaint 
Abram  Kling,  for  appUt ;  Michael  H.  CardozOj  for  resp't 

Beeeman,  J. — The  plaintiflE  sues  to  recover  a  loss  under  a  pjol- 
icy  of  insurance  against  fire  issued  by  the  defendant  The  policy 
was  for  the  sum  of  $2,500,  and  covered  certain  merchandise  con- 
tained in  the  buildings  797  and  799  Tliird  avenua  The  language 
of  the  policy  required  the  assured  to  give  the  company  immediate 
notice,  in  writing,  of  any  loss  in  case  of  fire.  A  fire  took  place  on 
the  15th  day  of  December,  1893,  which  resulted  in  the  total  des- 
truction of  the  buildings  above  referred  to,  and  their  contents,  in- 
cluding the  merchandise  of  the  assured.  Notice  of  loss  in  writ- 
ing, however,  was  not  given  to  the  company  by  the  assured  until 
February  6,  1894,  some  fifty-three  days  after  the  fire  had  occurred. 

At  the  close  of  the  plaintiff's  case,  the  trial  judge  dismissed  the 
complaint  on  the  ground,  among  others,  that  the  notice  in  ques- 
tion was  not  immediate ;  which  was  duly  excepted  to  by  the 
plaintiff,  and  an  appeal  has  been  taken  by  him  from  the  judgment 
of  nonsuit  If  no  other  facts  were  before  us,  we  should  unhesi- 
tatingly affirm  the  judgment,  on  the  ground  that  a  notice  fifty- 
three  days  after  the  event  is  obviously  not  immediate.  But  the 
Elaintiff  has  tendered  proof  in  excuse  of  the  delay,  aod  it  therefore 
ecomes  our  duty  to  consider  whether  it  was  of  such  a  character 
as  to  call  for  the  submission  of  its  reasonableness  to  the  jury. 
Where  the  plaintiff  is  nonsuited,  the  evidence  offered  by  him 
must  be  taken  to  be  true,  and  considered  in  the  light  most  favor- 
able to  his  claim,  and  if  there  is  proof  from  which  an  inference 
might  be  drawn  by  the  jury  which  would  support  his  contention 
it  is  the  duty  of  the  appellate  court  to  reverse  the  judgment  and 
•send  the  case  back  for  a  new  trial.  It  appears  that  the  policy  in 
question  had  been  originally  taken  out  by  one  Ilenry  Thoesen, 
who  ^bsequently  made  an  assignment  for  the  benefit  of  creditors 
to  the  plaintiff.  Application  was  made  to  the  defendant  for  the 
transfer  of  the  policy  in  suit  to  the  plaintiff,  which  was  accord- 
ingly dona  The  policy,  with  others  upon  the  same  property 
issued  by  other  companies,  was  placed  in  a  safe  which  was  in  the 
same  building  with  the  merchandise,  and  which  was  buried  in  the 
ruins  of  the  fire,  from  which  it  was  taken  six  days  later,  and  re- 
moved to  the  yard  of  a  safe  manufacturer,  where  it  was  opened, 
the  contents  placed  in  boxes,  transferred  to  a  building  in  which 
the  plaintiff  had  an  office,  and  there  placed  in  a  vault  suitable  for 
the  storage  of  papers.  This  deposit  was  made  late  in  the  evening 
of  the  day  on  which  the  safe  was  opened.     The  next  morning 
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plaintiflE  instituted  a  search  among  the  papers  for  the  policies  of 
insurance,  but  failed  to  find  them.  He  states  that  his  search  was 
a  thorough  one,  and  was  repeated  several  times,  but  without  suc- 
cess. In  the  last  week  in  January,  the  bookkeeper  of  the  plaint- 
iff, having  occasion  to  get  some  articles  from  tlie  vault,  by  chance 
found  the  missing  policies,  which  had  slipped  between  the  frame- 
work of  ihe  pigeonholes  and  the  wall  behind,  and  were  thus 
screened  from  ordinary  observation.  They  were  then  taken  by 
the  plaintiff  to  the  office  of  his  attorney,  and  the  company  was 
notified  by  letter  of  the  losa  The  letter  in  question  is  dated  Feb- 
ruary 3d,  and  was  received  by  the  company  on  February  6th. 
On  February  13th  the  company  wrote  to  the  plaintiff,  acknow- 
ledging the  receipt  of  the  notice,  but  refusing  to  recognize  it  as  a 
sufficient  compliance  with  the  terms  of  the  policy,  on  the  ground 
that  it  was  not  given  until  more  than  fifty  days  after  the  fire, 
whereas  the  policy  required  it  to  be  immediate.  On  the  same  day 
that  the  above  notice  of  loss  was  given,  the  proofs  of  loss  required 
by  the  policy  to  be  furnished  by  the  assured  were  also  received 
by  the  company.  The  plaintiff  swears  that  he  did  not  know  that 
he  was  insured  in  the  defendant  company,  or  what  the  terms  and 
conditions  of  his  policy  were,  until  the  latter  was  found.  He 
knew  that  the  policy  had  been  obtained  by  Barbour  &  Durbrow, 
who  for  several  yeai-s  had  been  the  insurance  agents  of  Thoesen, 
and  he  called  at  their  office  the  day  after  the  fire  for  information, 
but  was  referred  to  Mr.  Barbour,  who  was  not  in.  Subsequently, 
he  says,  Mr.  Thoesen,  who  was  then  acting  as  his  clerk,  called 
upon  these  insurance  agents,  but  with  what  result  does  not  ap- 
appear ;  and  as  Mr.  Thoesen  had  died  before  the  trial  his  testimony 
upon  this  point  was  not  available.  The  plaintiff  also  testified  that 
there  was  no  record  in  any  of  the  books  belonging  to  the  estate 
of  which  he  was  assignee  containing  any  mention  of  the 
insurance  from  which  the  names  of  the  companies  would  ap- 
pear. He  also  stated  that  he  called  a  second  time  upon  the  in- 
surance agents  relative  to  the  insurance,  but  it  does  not  appear 
why  he  failed  to  get  the  information  he  sought  He  nowhere 
states  that  it  was  refused  him,  or  that  the  agents  were  unable 
to  give  it  to  hina.  He  simply  did  not  obtain  it  It  must  be 
confessed  that  the  evidence  upon  this  point  is  quite  unsatisfac- 
tory. Proof  was  also  given  that  the  defendant  was  informed  by 
tlie  fire  patrol,  on  the  morning  after  the  fire,  that  the  buildings  in 

![uestion  and  their  contents  had  been  totally  destroyed.  This  in- 
ormation  was  conveyed  in  a  printed  sheet  containing  a  list  of  all 
the  fires  of  the  previous  day,  which  it  is  the  daily  practice  of  the 
fire  patrol  to  furnish  to  the  insurance  companies.  The  item  which 
callea  attention  to  the  fire  in  question  was  noted  by  the  officei's  of 
the  defendant,  and  the  fact  that  the  policy  in  suit  had  been  issued 
u|K>n  goods  within  the  burned  buildings  was  discussed  in  the 
office.  While  the  knowledge  thus  obtained  was  not  as  complete 
as  it  would  have  been  if  the  buildings  had  been  the  subject  of  the 
risk,  owing  to  the  fact  that  it  required  to  support  it  the  further 
inference  that  the  goods  insured  were  within  the  place  when  the 
fire  occurred,  still  it  cannot  be  said  that  the  information  was  not 
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sufficient  to  prompt  such  action  by  the  company  as  it  would  have 
considered  prudent  to  take  for  its  protection  if  notice  of  loss  had 
proceeded  from  the  assured. 

Upon  this  state  of  facts  the  plaintiff  claims  that  he  was  entitled 
to  go  to  the  jury  upon  the  question  as  to  whether  his  delay  in 
giving  notice  of  loss  was  excusable.  The  law  governing  the  case^ 
briefly  stated,  is  that,  while  a  compliance  with  such  a  provision 
is  a  condition  precedent  to  a  recovery  upon  the  policy,  the  require- 
ment is  to  be  liberally  construed  in  ravor  of  the  assured ;  and 
while  the  delay  in  giving  the  notice,  standing  by  itself,  and  dis- 
connected from  the  circumstances  explaining  it,  would  be  a  clear 
violation  of  the  obligation  that  the  notice  should  be  immediate, 
yet  where  the  explanation  given  is  of  such  a  character  as  to  show 
diligence  on  the  part  of  the  assured  in  attempts  to  comply,  assoc- 
iated with  the  fact  that  the  company  was  possessed  of  actual 
knowledge  of  the  loss  immediately  after  its  occurrence,  or  where 
the  company  had  assumed  a  position  or  done  some  act  which  either 
prevented  timely  notice  being  given  or  had  mislead  the  assured 
m  reference  thereto,  or  which  was  tantamount  to  a  waiver  of  strict 
performance,  a  case  is  presented  which  excuses  the  delay.  Evah 
Brothers  v.  Insurance  u>.,  20  St  Rep.  207;  Weed  v.  Hamburg^  Bre- 
man  Fire  Insurance  Co.^  133  N.  Y.  394;  45  St  Itep.  405;  Hermann 
V.  Niagara  Falls  Insurance  Co.  100  N.  Y.  412;  Kendall  v.  Holland 
Purchase  Insurance  Co.,  2  Thomp.  &  C.  875;  affirmed  58  N.  Y.  682; 
Oriffei/  v.N.Y.  Central  Insurance  Co.,  100  N.  Y.  417;  McNally  v. 
Phoenix  Insurance  Co.,  137  N.  Y.  389;  50  St  Rep.  680;  Carpenter 
v.  Oerman  American  Insurance  Co.,  136  N.  Y.  298;  47  St  Rep 
862;  Bumstead  v.  Dividend  Mutual  Insurance  Co.,  12  N.  Y.  81. 

In  McNally  v.  Insurance  Co.,  supra,  O'Brien,  J.,  says: 

"These  conditions  which  relate  to  matters  after  the  loss  have,, 
for  their  general  object,  to  define  the  mode  in  which  an  accrued 
loss  is  to  be  esablished,  adjusted,  and  recovered  after  the  recipro- 
cal  rights  and  liabilities  of  the  parties  have  become  fixed  by  the 
terms  of  the  contract,  and  are  to  recieve  a  more  liberal  construc- 
tion in  favor  of  the  insured.  In  determining  the  liability  of  tlie 
defendant,  it  is  entitled  to  the  benefits  of  the  contract  fairly  con- 
strued, and  can  stand  upon  all  of  its  stipulationa  Bu4i  when  its  liabil- 
ity has  become  fixed  by  the  capital  fact  of  a  loss  within  the  range  of 
the  responsibility  assumed  by  the  contract,  courts  are  reluctant  to 
deprive  the  insured  of  the  benefit  of  that  liability  bv  any  narrow 
or  technical  construction  of  the  conditions  and  stipulations  which 
prescribe  the  formal  requisites  hy  means  of  which  this  accrued 
right  is  to  be  made  liable  for  his  indemnification.  A  liberal  and 
reasonable  construction  of  the  stipulations  of  the  contract  which 
prescribe  the  formal  acts  on  the  part  of  the  insured  necessary  to 
the  recovery  of  the  loss  is  sanctioned  and  required  by  the  rules 
of  law." 

Applying  this  rule,  the  courts  have  held  that  the  words  "forth- 
with '  or  "immediate,"  when  used  in  reference  to  the  notice  of  loss,, 
mean  within  a  reasonable  time  considering  the  circumstances  of 
each  case;  and  an  examination  of  the  cases  shows  than  notices  re- 
quired to  be  "immediate"  or  "forthwith"  have  been  upheld  al- 
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though  not  served  until  after  a  lapse  of  time  following  the  fire 
exceeding  that  of  the  ciase  at  bur.  The  latest  decisions  of  the 
court  of  appeals  have  settled  it  that  the  question  is  one  to  be  de- 
termined by  the  jury.  Griffey  y.  K  Y.  GentraJ  Insurance  Cb.,  100 
N.  Y.  417-421;  McNaUy  v.  Phoenix  Insurance  Co.,  137  N.  Y.  389- 
402;  50  St  Bep.  680;  CarperUer  v.  German  American  Insurance  Cb,, 
135  N.  Y.  298-303;  47  St  Rep.  862.  The  case  of  Quinlan  v. 
Providence,  etc.,  Insurance  Co.,  133  N.  Y.  356;  45  St  llep.  200, 
upon  which  the  respondent  relies,  presents  a  case  where  no  notice 
ol  loss  was  served  at  all,  and  in  which  the  proofs  of  loss  were  not 
supplied  until  months  after  the  sixty-days  limitation  in  the  policy 
had  expired. 

We  are  aware  that  the  cases  we  have  cited  are  much  stronger 
in  their  facts,  and  show  greater  evidence  of  diligence,  than  the 
ease  at  bar,  but  still  we  cannot  say  that  ^he  evidence  before  ns  is 
so  deficient  that,  with  every  inference  which  it  is  permissible  for 
the  jury  to  draw  Irom  it,  a  verdict  for  the  plaintiff  should  not 
stand.  We  do  not  think  the  other  grounds  upon  which  the  mo- 
tion for  a  dismissal  was  made,  are  tenabla  In  view  of  the  conclu- 
sion to  which  we  have  come,  the  judgment  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event 

Sedgwick,  C.  J.,  concurs. 

McAdah,  J. — ^I  dissent  from  the  conclusion  reached  by  my  as- 
sociates. The  action  is  founded  on  an  allegation  of  performance 
of  the  condition  of  the  policy  that,  '^if  fire  occur,  the  insured  shall 
give  immediate  notice  of  anv  loss  thereby  to  this  company."  The 
proofs  do  not  sustain  the  allegation,  nor  could  a  finamg  by  the 
jury  to  that  effect  be  sustained.  The  facts  being  undisputed,  the 
question  of  what  constituted  timely  notice  was  one  of  law  for  the 
court,  VanTassel  v.  Insurance  Co.,  72  Hun,  at  pages  146,  147,  and 
was,  in  mv  opinion,  correctly  decided  by  it, — a  conclusion  which 
ought  to  lead  to  affirmance. 


Henby  K  Manning,  Resp't,  v.  Cornelius  L.  Wells,  App'lt 

(Ijupreme  Court,  General  Term,  Fourth  Department,  Filed  Februarjf,  1896.) 

PaBBHT  and  CHIIiD— NeCB88ABIE8. 

Where  a  party  notifies  a  father  that  his  son  is  at  the  former's  house,  in  a 
destitute  condition,  and  without  the  physical  ability  to  provide  himself 
with  the  necessaries  of  life,  an  implied  promise  on  the  part  of  the  father 
to  pay  for  necessaries  furnished  his  son  arises,  where  he  has  refused  to 
furnish  them  and  has  driven  him  from  home. 

Appeal  from  an  interlocutory  judgment,  overruling  a  demurrer 
to  the  complaint 
John  Z.  Lott,  for  app'lt;  Millard  Jc  Stewart,  for  resp't 

Martin,  J. — The  allegations  of  the  complaint,  briefly  stated, 
are  that  L.  B.  Wells  was  the  infant  son  of  the  defendant;  that 
about  June  1,  1893,  the  defendant's  son  came  to  the  plaintiflE's 
home,  '*  in  a  destitute  condition,  and  without  the  physical  ability 
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of  providing  himself  with  the  necessaries  of  life ;  "  that  the  plaint- 
iflE  thereupon  caused  the  defendant  to  be  notified  of  the  where- 
abouts of  his  son,  and  of  his  destitute  condition ;  that^  just  prior 
to  that  time,  the  defendant  had  refused  longer  to  funiish  his  son 
with  the  necessaries  of  life,  had  denied  him  srielter  under  liis  roof, 
had  abandoned  and  repudiated  him  as  his  son,  and  refused  longer 
to  provide  for  him,  either  in  sickness  or  in  health ;  that  the  plaint- 
iflf  furnished  the  son  with  the  necessaries  of  life,  consisting  of 
board,  lodging,  clothing,  work  and  labor  in  repairing  his  clothes 
and  caring  for  him  whue  he  was  ill  at  the  plaintiflE  s  house,  and 
money  to  secure  his  return  to  the  defendant,*  to  the  value  of 
$125.51 ;  that  the  necessaries  thus  furnished  the  son  were  reason- 
ably worth  that  sum ;  that,  prior  to  the  commencement  of  the 
action,  the  plaintiff  demanded  payment  of  the  defendant  for  the 
necessaries  thus  furnishecj ;  and  that  the  same  was  not  paid.  The 
complaint  was  demurred  to,  upon  the  ground  that  facts  sufficient 
to  constitute  a  cause  of  action  were  not  stated  therein. 

The  first  question  presented  is  whether,  upon  the  facts  alleged, 
the  law  raises  an  implied  promise  on  the  part  of  the  defemlant  to 

?ay  for  the  necessaries  furnished  to  his  infant  son  by  the  plaintiff, 
^hat  it  is  the  duty  of  parents  to  provide  for  the  maintenance  of 
their  infant  children  is  a  principle  of  natural  law,  and  the  obliga- 
tion  to  discharge  this  duty  continues  until  the  child  is  in  a  condi- 
tion to  provide  for  himself  or  becomes  twenty-one  years  of  age* 
The  questions,  however,  whether  that  duty  is  a  legal  one  or  only 
a  moral  duty,  and  whether  it  is  sufficient  to  raise  an  implied 
promise  upon  the  part  of  the  parent  to  pay  for  necessaries  furn- 
ished his  child,  are  cjuestions  as  to  which  there  seems  to  be  a  con- 
flict in  the  authorities ;  one  class  holding  that,  independent  of 
statute,  a  parent  is  not  liable  for  necessaries  furnised  his  infant 
child,  while  another  class  holds  that  a  person  furnishing  such  nec- 
essaries may  recover  of  the  parent  therefor.  The  principle  upon 
which  the  latter  proceed  is  that,  as  a  parent  is  under  a  natural 
obligation  to  furnish  necessaries  for  his  infant  children,  if  he  neg- 
lects that  duty  a  person  who  supplies  such  necessaries  is  deemed 
to  have  conferred  a  benefit  upon  the  delinquent  parent,  for  which 
the  law  raises  an  implied  promise  on  his  part  to  pay.  If  the  latter 
doctrine  is  correct,  it  would  follow  that  the  plaintiff's  complaint  is 
sufficient,  as  it  shows  a  clear  and  palpable  omission  of  duty  in 
that  respect  on  the  part  of  the  defendant  Without  discussing  in 
detail  or  attempting  to  harmonize  the  various  opinions  that  have 
been  expressed  upon  this  question,  we  are  disposed  to  hold  that^ 
upon  the  facte  alleged  in  the  complaint,  the  law  raised  an  implied 
promise  on  the  part  of  this  defendant  to  pay  for  the  necessaries 
furnished  his  infant  son.  This  conclusion  is  sustained  by  the 
principle  of  the  following  authorities:  Van  Valkinburgh  y.  Wat- 
son, 13  Johna  480 ;  Forsyth  v.  Oanson,  5  Wend.  558 ;  Clinton 
V.  Rowland,  24  Barb.  634 ;  Oromwell  v.  Benjamin,  41  id.  558,  561  \ 
Smith  V.  Church,  5  Hun,  109 ;  Parker  v.  Tillinghast,  19  Abb.  N. 
C.  190. 

The   Van    Valkinburgh  case  is  directly  in  point     In  that  case 
the  court  said : 
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"  A  parent  is  under  a  natural  obligation  to  furnish  necessaries 
lot  his  infant  cfaildien ;  and,  if  the  parent  neglect  that  duty,  any 
other  person  who  supplies  such  necessaries  is  deemed  to  have  con- 
ferred  a  benefit  on  the  delinquent  parent,  for  which  the  law  raises 
an  implied  promise  to  pay  on  the  part  of  the  parent" 

In  the  Forsyth  case  the  court  recognized  the  liability  of  a  parent 
for  necessaries  furnished  his  infant  child  where  the  father  improp- 
erly neglects  or  refuses  to  provide  them. 

This  doctrine' was  also  recc^nized  in  the  Clinton  and  Smith  cases, 
where  it  was  held  that,  to  make  a  parent  liable  for  purchases  of  a 
child,  a  failure  on  the  part  of  the  parent  to  discharge  the  obliga- 
tion to  provide  necessaries  for  the  infant,  and  that  the  goods  sup- 
Elied  were  necessary,  must  be  shown ;  thus  at  least  inferentially 
olding  that  in  case  of  such  neglect  the  parent  would  be  liable. 

It  was  held  in  Cromweli  v.  Benjamin  that  the  liability  of  a 
father  to  furnish  necessaries  for  his  minor  and  invalid  children, 
who  were  members  of  his  family,  and  unable  to  support  them- 
selves by  their  labor,  depended  upon  principles  analogous  to  those 
which  govern  the  relation  of  husband  and  wife,  and  that  as  to  the 
wife,  if  he  did  not  provide  for  her  suf^rt,  he  was  It^ally  liable 
for  necessaries  furnished  to  her  by  tradesmen,  even  though  against 
his  orders,  and  that  he  was  also  liable  for  necessaries  furnished  for 
his  children. 

In  Orane  v.  Baudouine,  55  N.  Y.  256,  259,  in  discussing  the 

Soestion  of  the  liability  of  a  par^ent  for  necessaries  furnished  a 
aughter,  Folger,  J.,  said: 

"And  were  she  a  daughter  for  whom,  by  reason  of  her  minority 
tad  dependence  upon  him,  the  defendant  was  under  a  natural  ob- 
ligation to  provide  necessaries,  this  fact  would  be  strong,  with 
others  to  be  mentioned,  to  sustain  an  implication  of  a  promise." 

In  the  Parker  Case  it  was  held  that  wnere  a  parent  sent  his  boy 
away  from  home  to  attend  school  in  a  distant  place,  and  failed  to 
supply  him  with  clothing  suitable  to  the  climate,  and  required  by 
the  boy's  growth,  he  was  liable  to  the  j>erson  furnishing  such 
necessaries. 

The  doctrine  of  the  Van  ValMnhurgh  Case  was  again  recognized, 
and  approved  in  Poock  v.  Miller^  1  Hilt  108,  and  in  Henry  v.  Beits, 
Id.  156. 

In  Furman  v.  Van  Sise,  56  N.  Y.  439,  where  this  question  in- 
cidentally arose,  it  was  said  by  Grover,  J.: 

'*Tliat  parents  are  bound  to  provide  for  and  maintain  their  in- 
fant offspring  results  from  the  law  of  nature,  and  is  enforced  upon 
both  according  to  their  abilitv." 

In  Be  Ryder,  11  Paige,  185, 188,  in  discussing  this  question,  the 
chancellor  said: 

**0r  a  stranger  may  furnish  necessaries  for  the  child,  and  recover 
of  the  parent  compensation  therefor,  where  there  is  a  clear  and 
palpable  omission  of  duty,  on  the  part  of  the  parent,  in  supplying 
a  minor  child  with  necessaries." 

While  it  may  be  that  the  doctrine  of  these  cases  is  somewhat  in 
conflict  with  the  cases  of  which  Raymond  v.  Loyl,  10  Barb.  488,  is 
an  example,  yet  we  are  of  the  opinion  that,  in  view  of  the  fact  that 
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the  plaintiff  at  once  notified  the  defendant  that  his  son  was  at  the 
plaintiff's  house,  in  a  distitute  condition,  and  without  the  physical 
ability  to  provide  himself  with  the  necessaries  of  life,  as  was  alleged 
in  the  complaint  and  admitted  by  the  demurrer,  under  all  the  cases 
it  must  be  held  that  an  implied  promise  on  the  part  of  the  defend- 
ant to  pay  for  the  necessaries  thUs  furnished  arose.  In  such  a  case 
very  slight  evidence  would  be  sufficient  from  which  to  infer  such 
a  piromise  by  the  parent  When  we  assume  the  facts  as  stated  in  the 
complaint,  together  with  such  reasonable  and  fair' intendments  as 
are  to  be  implied  from  the  allegations  therein,  we  are  satisfied  that 
a  cause  of  action  is  alleged,  and  that,  upon  the  admission  of  those 
facts,  the  plaintiff  would  be  entitled  to  recover  the  amount  claimed 
It  follows  that  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs,  with  leave  to  the  defendant  to 
answer  upon  the  payment  of  the  costs  of  the  demurrer  and  of  ibis 
appeal    All  concur. 


First  National  Bank  op  Syracuse,  Besp't,  v.  New  York 
Central  &  Hudson  Biyer  Bailroad  Company,  Appit 

(Supreme  Court,  General  Term,  Fourth  Department,  Filed  February,  1896.) 

1.  Carrier— Bills  of  lading. 

The  discount  of  a  draft  drawn  by  a  consignor  upon  his  consignee,  which 
is  accompanied  by  the  delivery  of  a  bill  of  lading  to  the  party  making  the 
adyance,  passes  to  him  the  le^  title  to  such  property  and  subrogates  him 
to  the  rights  of  the  original  holder. 

%.  Samb. 

The  fact  that  the  bill  of  lading  is  drawn  to  order,  does  not  prevent  its 
transfer  by^delivery  to  a  third  person  without  any  indorsement 

8.  Same. 

Where  the  bill  of  lading  is  upon  its  face  transferable,  the  carrier,  if  it 
delivers  the  goods  without  requiring  its  production,  is  liable  to  third  per- 
sons who  have  acquired  rights  in  the  property. 

4.  Samb. 

The  words  uoon  the  face  and  back  of  the  bill  of  lading  in  question  were 
held  not  to  render  it  non-transferable. 

5.  Bahb. 

Under  §  633  of  the  Penal  Code,  the  delivery  of  goods  without  surrender 
of  the  bill  of  lading  is  unlawful,  where  the  words  "not  negotiable"  do  not 
appear  on  the  face,  though  printed  on  the  back,  of  the  bUl  of  lading. 

6.  Same— -Laches. 

Laches  on  the  part  of  the  owner  of  a  bill  of  lading  cannot  be  assumed 
merely  from  delay  in  presenting  it  to  the  carrier. 

Appeal  from  a  judgment^  entered  on  the  decision  of  the  court 
on  a  trial  without  a  jury. 

The  facts,  as  found  by  the  trial  court,  are  substantially  as  follows: 
On  the  2d  September,  1892,  C.  E.  Drake  delivered  to  the  de- 
fendant, at  its  station  at  East  Pembroke,  N.  Y.,  a  car  load  of  wheat 
in  bulk,  owned  by  him,  to  be  carried  by  the  defendant  to  its 
station  at  Marcellus,  N.  Y.;  and  the  defendant  thereupon  duly 
delivered  to  Drake  or  his  agent  a  bill  of  lading.     This  was  dated 
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September  2,  1892,  and  acknowledged  the  receipt  of  the  property, 
and  stated  the  agreement  to  carry,  and  also  that  it  was  agreed  "that 
every  service  to  be  performed  hereunder  shall  be  subject  to  all  the 
conditions,  whether  printed  or  written,  shown  or  indorsed  hereon, 
and  which  are  hereby  agreed  to  by  the  shipper,  and  by  him,  ac- 
cepted for  himself  and  his  assigns  as  just  and  reasonable."  Upon 
the  face  of  this  bill,  and  under  the  words  "Marks,  consignees,  and 
designation,"  there  was  the  following,  "Order  of  C.  E.  Drake,  Mar- 
cellus,  N.  Y.  (Notify  C.  E.  Drake,  Rochester,  N.  Y.)"  'WexQ  then 
followed  a  description  of  the  property  and  a  statement  that  the 
freight  was  prepaid.  Upon  the  back  of  the  bill  of  lading  there 
was  printed  the  word  "Conditions,"  and  under  it  the  words  "  Not 
negotiable"  and  under  these,  in  smaller  type,  a  number  of  conditions 
two  of  which  are  claimed  to  be  material  here,  and  are  as  follows:  "(5) 
Property  not  removed  by  the  person  or  party  entitled  to  receive  it 
within  twenty-four  hours  after  its  arrival  at  destination  may  be  kept 
io  the  car,  depot,  or  place  of  delivery  of  the  caiTier,  at  the  sole  risk  of 
the  owner  of  said  property,  or  may  be,  at  the  option  of  the  carrier,  re- 
moved and  otherwise  stored  at  the  owner's  risk  and  cost,  and  there 
held  subject  to  lien  for  all  freight  and  other  charges.  The  deliver- 
ing carrier  may  make  a  reasonable  charge  per  day  for  the  deten- 
tion of  any  car,  and  for  the  use  of  track,  after  the  car  has  been 
held  forty-eight  hours  for  unloading,  and  may  add  such  charge  to 
all  other  charges  hereunder,  and  holds  such  property  subject  to  a 
lien  therefor,  rroperty  destined  to  or  taken  from  a  station  at  which 
there  is  no  regularly  appointed  agent,  shall  be  entirely  at  risk  of 
owner  when  unloaded  from  cars,  or  until  loaded  into  cars^  and 
when  received  from  or  delivered  on  private  or  other  sidings,  shall 
be  at  owner's  risk  until  the  cars  are  attached  to,  and  after  they  are 
detached  from  trains."  **(9)  K  the  word  *Order*  is  written  hereon 
immediately  before  or  after  the  name  of  the  party  to  whose  order 
the  property  is  consigned,  without  any  condition  or  limitation 
other  than  the  name  of  a  party  to  be  notified  of  the  arrival  of  the 
property,  the  surrender  of  this  bill  of  lading  properly  indorsed 
shall  be  required  before  the  delivery  of  the  property  at  destination. 
If  any  other  than  the  aforesaid  form  of  consignment  is  used  herein, 
the  said  property  may,  at  the  option  of  the  carrier,  be  delivered 
without  requiring  the  production  or  surrender  of  this  bill  of  lad- 
ing." Other  facts  were  found  as  follows  :  Fourth.  That  on.  the 
3d  day  of  September,  1892,  said  C.  K  Drake,  then  being  the 
bolder  of  the  said  bill  of  lading,  and  the  owner  of  said  wheat, 
drew  his  draft,  in  writing,  upon  H.  C.  Smith  &  Co.,  of  Marcellus, 
N.  Y.,  of  which  the  following  is  a  copy : 

*'$465.49.  Rochester,  N.  Y.,  September  8d,  1892. 

"At  sight,  pay  to  the  order  of  P.  R  McPhail,  cashier,  four  hun- 
dred sixty-five  and  49-100  dollars,  value  received,  and  charge  to 
account  of 

"C.  E.  Drake,  per  C.  E.  Drake. 
'To  Mess.  H.  C.  Smith  &  Co.     [Indorsed  on  face.] 
*<Ja8h.     Syracuse,  N.  Y" 
St.  Bep.,  Vol,  LXVI.        15 
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— And  attached  the  said  bill  of  lading  to  the  said  draft,  and  de- 
livered the  said  draft  and  bill  of  lading,  the  latter  indorsed.  "De- 
liver to  the  order  of  H.  C.  Smith  &  Co.  [Signed]  C.  E  Drake,"  to 
the  Mechants*  Bank  of  Rochester ;  and  said  Merchants'  Bank  of 
Rochester,  on  said  day,  discounted  the  said  draft,  and  placed  the 
avails  thereof  to  the  credit  of  said  Drake  upon  the  booKS  of  said 
bank.  Fifth.  That  on  the  said  3d  day  of  September,  1892,  said 
Merchants'  Bank  of  Rochester  indorsed  the  said  draft  as  follows : 
'*For  collection  for  account  of  Merchants'  Bank  of  Rochester,  N. 
Y.  P.  R  McPhail,  Cashier," — ^and  transmitted  the  same,  with  the 
bill  of  lading  attached,  to  the  plaintiff,  Firat  National  Bank  of 
Syracuse,  for  collection  ;  and  the  same  were  received  by  skid  plaint- 
ilf  on  the  6th  day  of  September,  1892,  upon  which  day  said  plaint- 
iff duly  notified  feaid  H.  C.  Smith  &  Co.  of  the  receipt  thereof.  Sixth. 
That  on  the  10th  day  of  September,  1892,  H.  CI.  Smith,  .a  mem- 
ber of  the  firm  of  H.  C.  Smith  &  Co.,  called  at  the  banking  office 
of  the  plaintiff  at  Syracuse,  N.  Y.,  and  requested  the  cashier  of 
said  bank  to  remit  to  the  Merchants'  Bank  of  Rochester  the  amount 
of  said  draft,  and  to  hold  the  bill  of  lading  as  security  for  such  ad- 
vancement until  said  draft  was  paid  by  said  H.  C.  Smith  &  Co. ; 
and  that  thereupon  said  plaintiff  did  remit  to  said  Merchants'  Bank 
of  Rochester,  on  said  10th  day  of  September,  1892,  the  amount  of 
said  draft,  by  its  draft  upon  New  York,  which  said  remittance  was 
received  by  said  Merchants'  Bank  of  Rochester  on  the  12th  day 
of  September,  1892,  and  said  draft  on  New  York  was  thereupon 
eollei-ted,  and  the  proceeds  thereof  retained  by  said  Merchants' 
Battk  of  Rochester.  Seventh.  That  on  the  5th  day  of  September, 
1892,  the  firm  of  H.  C.  Smith  &  Co.  presented  to  the  station  agent 
of  the  defendant  at  Marcellus,  N.  Y,  a  postal  card  signed  by  said 
C.  E.  Drake,  of  which  the  following  is  a  copy : 

"Rochester,  N.  Y,  Sept  4,  '92. 
Messrs.  H.  C.  Smith  &  Co. :  This  is  your  authority  to  unload 
car  wheat  No.  41,383,  consigned  from  E.  Pembroke  9  2  to  my  or- 
der Marcellus.  Unload  without  B.  L.,  and  deliver  B.  L.  to  agent 
when  you  get  it  from  First  National  Bank  of  Syracuse,  where  we 
sent  it  on  Saturday  for  delivery  to  you. 

**Yours,  truly,  C.  E.  Drakk" 

— And  that  thereupon  said  defendant  delivered  to  said  H.  C. 
Smith  &  Co.  said  car  load  of  wheat,  shipped  under  the  bill  of  lad- 
ing aforesaid,  without  requiring  the  surrender  and  cancellation  of 
said  bill  of  lading ;  and  the  same  was  wholly  removed  from  said 
car  on  the  5th,  and  before  8  a.m.  of  the  6th  of  September,  1892, 
by  said  XL  C.  Smith  k  Co.,  and  said  wheat  was  converted  into 
flour  by  said  IT.  C.  Smith  &  Co.  before  September  10, 1892.  Eighth. 
That  on  or  about  the  1st  day  of  November,  1892,  after  the  failure 
of  said  H.  C.  Smith  &  Co.,  the  plaintiff  duly  presented  the  said 
bill  of  lading,  and  duly  demanded  from  the  defendant  the  posses- 
sion of  the  said  car  load  of  wheat  mentioned  therein,  and  that  the 
said  defendant  refused  to  deliver  the  same  to  the  plaintiff.  Ninth, 
That  at  the  tinde  of  such  shipment,  and  tip  to  the  time  of  such  de 
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mand  for  the  possession  thereof,  said  wheat  was  of  the  value  of 
$465.49.  Tenth.  That  after  the  receipt  of  said  bill  of  lading  by  the 
plaintifiE,  not  earlier  than  September  10, 1892,  andlbefore  the  .demand 
for  the  property  therein  mentioned  from  the  defendant,  the  said  H. 
C.  Smith  &Co.  indorsed  the  said  bill  of  lading  by  writing  across  the 
back  thereof  the  words  "H.  C.  Smith  &  Co."  Eleventh.  That 
said  H.  C.  Smith  &  Co.  never  paid  the  said  draft ;  and  that  said 
bill  of  lading  was  never  delivered  to  said  H.  C.  Smith  k  Co.,  but 
remained  in  the  possession  of  the  plaintiff  until  after  the  demand 
aforesaid.  Twelfth.  That  Marcellus  station  is  about  fifteen  miles 
west  of  the  city  of  Syracuse,  plaintiff's  place  of  business,  and  there 
is  telegraph  and  railroad  communication  between  the  two  places. 
As  conclusions  of  law,  the  court  found  that  the  delivery  by  the 
defendant  of  the  grain  to  said  H.  C.  Smith  &  Co.  without  the  can- 
cellation and  surrender  of  the  bill  of  lading,  and  the  subsequent 
refusal  to  deliver  the  same  to  the  plaintiff  upon  demand,  consti- 
tuted a  conversion  thereof,  and  that  the  plaintiff  is  entitled  to 
judgment  against  the  defendant  for  the  sum  of  $465.49,  the  value 
of  said  wheat,  with  interest  from  the  10th  day  of  September,  1892. 
The  appeal  is  heard  on  the  judgment  roll  alone. 
Frank  Eiscock^  for  app*lt ;  White  Jc  Cheney^  for  resp't 

Merwin,  J, — The  plaintiff,  upon  its  advancement  to  the  Mer- 
chants' Bank  of  Rochester  of  the  amount  of  the  draft,  at  the  re- 
quest of  H.  C.  Smith  &  Co.,  was  subrogated  to  the  rights  of  that 
hank  to  the  draft  and  bill  of  lading.  Gans  v.  Tideme^  93  N.  Y. 
225 ;  Acer  v.  Hotchkiss,  97  id.  403 ;  13  St  Kep.  506 ;  24  Am.  & 
Eng.  Ena  Law,  290,  294.  In  Commercial  Bank  v.  Pfeiffer,  108 
N.  I.  250,  it  is  said  to  be  settled  law  in  this  state  that  the  dis- 
count of  a  draft  drawn  by  a  consignor  upon  his  consignee,  which 
is  accompanied  by  the  delivery  of  a  bill  of  lading  to  the  party 
making  the  advance,  passes  to  such  party  not  only  the  legal  title 
to  such  property,  but,  in  the  eye  of  tne  law,  the  transfer  of  the  bill 
of  lading  is  regarded  as  an  actual  delivery  and  an  actual  change 
of  possession  of  the  property.  As  supporting  this  proposition, 
there  are  cited  the  cases  of  Bank  of  Rochester  v.  Jones^  4  N.  Y. 
497  ;  First  Nat  Bank  v.  Kelly,  57  id.  37;  City  Bank  v.  Rome,  W,  & 
0.  R  Co.,  44  id.  136 ;  Merchants'  Bank  v.  Union  R,  <k  T,  Co.,  69 
id.  379.  The  fact  that  the  bill  of  lading  is  drawn  to  order  does 
not  prevent  its  transfer  by  delivery  to  a  third  person  without  any 
indorsement.  Merchants  Bmnk  v.  Union  R  Jc  T,  Co,,  supra.  The 
acts  of  Drake  after  delivery  of  the  bill  of  lading  to  and  discount 
of  the  draft  by  the  Rochester  Bank  did  not  affect  the  rights  of 
that  bank.  It  would  seem,  therefore,  that  the  right  of  plaintiff  to 
the  property  under  the  bill  of  lading  was  perfect,  unless  it  is  af- 
fected by  the  printing  on  the  back  of  the  bill  of  lading  of  the 
words  *'Not  negotiable." 

By  section  633  of  the  Penal  Code,  it  is  provided  that  any  per- 
son who  is  the  master,  owner,  or  agent  of  any  vessel,  or  officer  or 
agent  of  any  railway,  express,  or  transportation  company,  or 
otherwise  being  or  representing  any  carrier,  "who  delivers  to  an- 
other any  merchandise  for  which  a  bill   of  lading,    receipt    or 
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voucher  has  been  issued,  unless  such  receipt  or  voucher  bears 
upon  its  face  the  words  *Not  negotiable,  plainly  written  or 
stamped,  or  unless  such  receipt  is  surrendered  to  be  cancelled  at 
the  time  of  such  delivery,  or  unless,  in  the  case  of  a  partial  deliv- 
ery, a  memorandum  thereof  is  indorsed  upon  such  receipt  or 
voucher,  is  punishable  by  imprisonment  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both." 
The  bill  of  lading  in  this  case  did  not  have  written  or  stamped  on 
its  face  the  words  **Not  negotiable,"  and  therefore  the  delivery  of 
the  property  by  the  agents  of  the  defendant  without  its  surrender 
and  cancellation  was  unlawful.  In  1  Kent,  Comm.  467,  it  is  said, 
if  a  statute  inflicts  a  penalty  for  doing  an  act,  the  penalty  implies 
a  prohibition,  and  the  thing  is  unlawful,  though  there  be  no  pro- 
hioiting  words  in  the  statute.  As  the  printing  of  the  words  "Not 
negotiable"  on  the  back  of  the  bill  did  not  comply  with  the  stat- 
ute, it  may  be  doubtful  whether  they  in  any  way  affected  the 
rights  of  the  Rochester  Bank.  It  haa  a  right  to  assume  that  the 
defendant  would  not  deliver  the  properly  without  production  of 
the  bill,  and  so  it  would  be  able  to  obtain  payment  of  the  draft. 
Aside  from  this,  by  reference  to  condition  No.  9,  it  was  appar- 
ently within  the  contemplation  of  the  parties  that,  if  the  consign- 
ment was  in  the  form  which  it  in  fact  appears  to  be  on  the  face 
of  the  bill,,  it  then  became  the  subject  of  transfer,  and  the  rights 
of  third  parties  might  intervene,  and  so  the  property  must  not  be 
delivered  without  surrender  of  the  bill.  I  am  of  the  opinion  that 
the  Rochester  Bank  had  a  valid  .claim  on  the  property  to  the  ex- 
tent of  the  draft,  and  this  inured  to  the  benefit  of  the  plaintiff,  al- 
though the  property  had  passed  from  defendant's  control  before 
the  plaintiff  made  its  advancement.  Serat  v  Utica^  L  &  E.  Bail- 
road  Oo.y  102  N.  Y.  681.  The  improper  delivery  by  defendant 
did  not  relieve  it  from  its  liability.  Corsan  v.  Oliver.  2  Abb. 
N.  C.  356. 

It  is,  however,  urged  by  the  defendant  that,  at  the  time  the 
plaintiff  advanced  its  money,  the  bill  of  lading  was  "spent,"  and 
therefore  the  plaintiff  could  acquire  no  rights  to  it  This  might 
perhaps  be  so  if  plaintiff  only  took  the  right  which  H.  C.  Smith 
&  Co.  could  give.  As,  however,  it  stood  in  the  place  of  the 
Rochester  Bank,  it  was  not  affected  by  what  had  occurred  be- 
tween the  defendant  and  Smith  &  Co.  It  is  not  found  that  the 
plaintiff  knew  any  thing  about  these  occurrencea 

The  defendant  also  claims  that  t(je  plaintiff  is  chargeable  with 
laches  by  reason  of  its  delay  in  presenting  the  bill  of  lading  and 
making  a  demand  of  defendant  The  fact  of  laches  or  consequent 
injury  is  not  found.  From  the  delay  simply  we  cannot  assume 
the  existence  of  laches  or  injury,  especially  in  view  of  the  fact 
that  the  unlawful  delivery  by  defendant's  agents,  which  is  the 
basis  of  plaintiff's  claim,  occurred  on  or  before  the  6th  September, 
1892.  No  facts  are  found  showing  an  estoppel.  Oalway  v.  ileL 
K  Railraad  Co.,  128  N.  Y.  133  ;  40  St  Rep.  145.  Nor  can  we 
say,  without  any  finding  on  the  subject,  that  the  defendant,  by 
reason  of  the  delay  and  the  failure  of  the  consignees,  has  lost  any 
remedy  it  might  have  had  against  them,  or  did  not  protect  itself 
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in  the  transaction.  The  defendant  claims  that  the  plaintiff  rati- 
fied the  delivery  to  Smith  &  Co.  But  that  is  not  found.  No 
question  is  made  about  interest. 

The  appeal  being  heard  upon  the  judgment  roll,  the  question  is 
whether,  in  any  view  of  the  facts  found,  the  proper  judgment  was 
ordered.  Agricultural  Insurance  Co.  v.  Barnard^  96  N.  Y.  525. 
We  are  of  the  opinion  that  the  judgment  must  be  sustained 

Judgment  affirmed  with  costs. 

All  concur.  

Elizabeth  Wilcox,  as  Administratrix,  etc.,  App'lt,  v.  Harriet 
K  Gilchrist,  as  Executrix,  etc.,  Eiesp't 

{Suprems  Court,  General  Term,  Fourth  Department,  FUed  Fein*uary,  1895.) 

1.  Trust — Cbeation. 

It  is  essential  to  constitute  a  valid  trust  that  the  instrument  or  agree- 
ment, by  which  it  is  sought  to  be  created,  should  show  ^  sufficient  iuten- 
tion  to  create  a  trust,  and  a  beneficiary  that  is  named  or  can  be  ascer- 
tained. 

%.  Judoment—Rbferbnce  of  disputed  claim. 

The  judgment,  on  confirmation  of  a  referee's  report  upon  a  reference  of 
a  disputed  claim,  is  conclusive  as  to  the  rights  of  the  parties  thereto. 

3.  Same. 

In  an  aotion  to  recover  a  debt,  litigated  on  the  theory  that  the  defend- 
ant is  liable  individually,  the  judgment  is  a  bar  to  a  subsequent  action  to 
charge  him  as  a  surviving  partner. 

AppeaIi  from  a  judgment,  entered  on  a  decision,  dismissing  the 
complaint,  with  costs. 

It  was  alleged  in  the  complaint  in  this  action  that  the  plaintiff 
was  the  duly-appointed  administratrix  with  the  will  annexed  of 
William  Gilchrist,  Sr.,  deceased  ;  that  the  defendant  was  the  duly- 
appointed  executrix  of  the  last  will  and  testament  of  Truman  C. 
Gilchrist,  deceased  ;  that  the  defendant  s  testator  was  a  member  of 
the  firm  of  T.  C.  &  W.  Gilchrist ;  that  that  firm  was  engaged  in 
the  grocery  business  at  Oswego,  N.  Y.;  that  the  partnership  con- 
tinued until  the  death  of  the  other  partner,  William  Gilchrist,  Jr., 
which  occurred  November  8,  1888 ;  that  the  defendant's  testator 
was  the  sole  surviving  partner  of  that  firm  ;  that  during  the  con- 
tinuance of  the  partnership,  and  on  November  22,  1880,  the 
plaintiff's  testator  "placed  in  the  hands  and  deposited  with  said 
firm  of  T.  C.  &  W.  Gilchrist  the  sum  of  $3,210,  in  trust  to  be 
accounted  for  at  the  death  of  the  said  Betsey  Gilchrist,  wife  of  said 
William  Gilchrist,  Sr.,  deceased";  that  the  plaintiff's  testator  died 
in  January  or  February,  1882,  leaving  a  last  will  and  testament, 
whereby  &e  appointed  Betsey  Gilchrist  executrix  thereof,  and  left 
the  income  of  his  estate,  real  and  personal,  to  her  during  her  nat- 
ural life ;  that  she  died  about  April  5, 1890  ;  that  no  part  of  said 
sura  had  been  paid  except  $250  ;  that  a  demand  for  said  money 
was  duly  made  of  the  defendant,  who  refused  to  pay  the  same, 
and  that  a  duly-verified  copy  ot  said  claim  was  served  upon  the 
defendant,  wh*o  i-ejected  it.  The  demand  for  judgment  was 
that  the  defendant  be  compelled  to  account  to  the  plaintiff  for  the 
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sum  of  $3,210  and  interest,  to  pay  over  the  same  to  her,  and  for 
such  other  and  further  relief  as  to  the  court  might  seem  just,  with 
costs. 

The  defendant  by  her  answer  admitted  the  appointment  of  the 
parties  as  administratrix  and  executrix;  that  Truman  C.  Gil- 
clirist  was  a  member  of  the  firm  of  T.  C.  &  W.  Gilchrist;  that 
William  Gilchrist,  Jr.,  died  as  alleged  in  tlie  complaint ;  that 
Truman  C.  Gilchrist  was  sole  surviving  partner  of  the  firm  of  T. 
C.  &  W.  Gilchrist;  tliat  William  Gilchrist,  Sr.,  died  at  the  time 
alleged ;  that  Betsey  Gilchrist  was  duly  anpointed  as  executrix  of 
his  last  will  and  testament;  that  the  will  of  William  Gilchrist, 
Sr.,  left  the  income  of  his  estate  to  Betsey  Gilchrist  dunng  her 
life  ;  that  she  died  about  April  5,  1890;  tnat  a  copy  of  the  claim 
herein  was  served  upon  the  defendant,  and  that  sne  reiected  it 
All  the  other  allegations  of  the  complaint  were  denied.  As  a 
second  defense,  the  defendant  alleged  payment;  as  a  third  defense, 
set  up  a  judgn^gnt  in  a  former  action  or  proceeding  between  the 
patties  as  a  bar  to  this  action  ;  as  a  fourth  defense,  set  up  a  gen- 
eral release  by  Betsey  Gilchrist,  as  executrix  of  the  will  of  Wil- 
liam  Gilchrist,  Sr.,  to  Truman  C.  Gilchrist;  and  as  a  fifth  defense, 
set  up  a  general  release  by  Betsey  Gilchrist  to  Truman  C.  Gil- 
christ 

The  action  was  tried  at  a  special  term  of  this  court  held  in  the 
county  of  Onondaga,  November  14,  1893.  The  course  pursued 
on  the  trial  was  somewhat  unusual,  and  hence  it  becomes  neces- 
sary to  a  proper  understanding  of  the  questions  involved  to  state 
the  facts  and  proceedings  had  upon  the  trial  somewhat  in  detail. 

After  the  case  was  opened  by  the  plaintiflf,  a  judgment  roll,  in 
an  action  or  proceeding  in  which  a  judgment  Jn  favor  of  the  de- 
fendant against  the  plaintiff  had  been  entered,  and  which  was 
pleaded  as  a  bar  to  this  action,  was  offered-  and  admitted  in  evi- 
dence. It  was  then  admitted  by  the  parties  that  the  plaintiff  i  n 
this  action  was  the  plaintiff  in  the  former  action  or  proceeding, 
and  instituted  it  in  the  same  capacity  as  she  commenced  this  ac- 
tion ;  that  the  defendant  in  this  action  was  the  defendant  in  the 
former  action  or  proceeding,  and  defended  that  proceeding  in  the 
same  capacity  as  she  was  sued  and  was  then  defending  the  action 
at  bar.  The  parties  further  admitted  that  the  same  money  and 
the  proceeds  of  the  same  check  which  were  the  subject  of  the  fii*st 
proceeding  were  also  the  subject  of  the  present  action ;  that  the 
feetsey  Gilchrist  mentioned  in  the  judgment  roll  in  the  former  ac- 
tion or  proceeding  was  the  same  Betsey  Gilchrist  mentioned  in 
the  complaint  in  this  action ;  and  that  the  will  of  William  Gil- 
christ, Sr.,  mentioned  in  such  .judgment  roll,  was  the  same  will  of 
the  same  William  Gilchrist  mentioned  in  the  pleadings  in  this 
action. 

After  these  admissions  were  made,  the  plaintiff  called  William 
Hancock  as  a  witness,  who  testified  that  he  knew  William  Gil- 
christ, Jr.,  and  Truman  C.  Gilchrist,  who  were  partners  doing 
business  as  grocers  in  Oswego,  N.  Y.;  that  they  were  the  sons  of 
William  Gilchrist,  Sr.,  and  that  he  also  knew  William  Gilchrist, 
Sr.;    that  he  was  in  the  employ  of  the  firm  as  their  bookkeeper, 
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and  to  a  certain  extent  had  charge  of  their  financial  mattera  He 
was  then  shown  the  check  of  Beulah  Hibbard  for  $3,210,  which 
was  the  basis  of  the  plaintiff's  claim,  and  testified  that  he.  could 
not  identify  it,  oc  say  that  be  had  ever  seen  it  before.  Tlie  plaint- 
iff then  offered  to  prove  the  facts  alleged  in  the  complaint  herein. 
The  evidence  was  objected  to,  and  the  court  excluded  it  The 
witness  then  testified  that  he  received  a  check ;  did  not  recollect 
whose  it  was,  or  the  form  of  it ;  did  not  know  that  he  received  it 
for  the  firm ;  should  judge  that  he  did  not,  from  what  occurred 
afterwards;  that  it  was  given  to  him  by  Truman  C.  Gilchrist,  and 
that  he  thought  it  was  for  about  $3,000;  that  he  depositetl  the 
cheek  he  received  from  Truman  C.  Gilchrist  in  the  First  National 
Bank,  but  cotild  not  identify  the  check  presented  as  the  check 
received  and  deposited.  The  parties  then  admitted  that  Beulah 
Hibbard  put  a  check  into  a  letter  and  mailed  it  to  Oswego  to  T. 
C.  &  W.  Gilchrist,  and  that  she  paid  the  money  on  the 
check.  The  check  was  payable  to  bearer,  was  unindorsed,  and  as 
follows: 

"$3,210.  Fayetteville,  Nov.  22,  1880. 

''The  Farmers'  Bank,  pay  to  T.  C.  &  W.  Gilchrist  or  bearer 
thirty-two  hundred  ten  dollars.  Beulah  Hibbard." 

At  the  left,  upon  the  face  of  the  check,  appeared  the  bank 
stamp,  apparently  dated  November  24,  1880.  At  the  right,  upon 
the  face,  appeared  the  bank  stamp,  November  22,  1880.  The 
check  was  canceled  by  being  cut  or  punctured.  About  one  year 
before  the  commencement  of  this  action  the  plaintiff  presented  to 
the  defendant  a  claim  against  the  estate  of  Truman  C.  Gilchrist, 
which  was  as  follows : 

"Harriet  E.  Gilchrist,  executrix  of  the  estate  of  Truman  0. 
Gilchrist,  deceased,  to  Elizabeth  Wilcox,  administratrix  with  the 
will  annexed  of  the  estate  of  William  Gilchrist,  deceased,  Dr.: 

To  cash $3,000  00 

To  interest  on  $3,000  from  January  1,  1880,  to 
January  1,  1892 2,160  00 


$5,160  00" 


This  claim  was  verified  by  the  plaintiff  January  12, 1892.  The 
defendant,  doubting  the  justice  of  the  claim,  rejected  it  There- 
upon the  parties  duly  entered  into  an  agreement  to  refer  the  claim 
to  S.  C.  Huntington,  Jr.,  as  a  referee  to  hear  and  determine  it. 
This  agreement  was  approved  by  the  surrogate  of  Oswego  county, 
April  27,  1892,  and  on  the  following  day  an  order  was  duly  en- 
tered appointing  Huntington  a  referee  to  hear  and  determine  the 
matter  in  controvei-sy  between  the  partiea  It  was  subsequently 
tried  before  the  referee,  and,  after  hearing  the  evidence  and  the 
counsel  for  the  respective  parties,  he  duly  made  and  filed  his  re- 
port, whereby  he,  in  substance,  found,  as  mattei-s  of  fact,  that  the 
plaintiff's  testator,  on  October  16,  1371,  duly  made  and  executed 
nis  will,  by  which  he  gave  the  use  of  all  his  property  to  his  wife, 
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Betsey  Gilchrist,  for  life,  and  after  her  death  to  his  five  children, 
and  appointed  his  wife  and  Franklin  Hibbard  executrix  and  exe- 
cutor thereof;  that  he  died  in  or  about  February,  1882;  that  his 
will  was  duly  admitted  to  probate,  and  lettei-s  testamentary  duly- 
issued  thereon,  to  Betsey  Gilchrist,  February  13,  1882,  who  from 
that  day  to  the  day  of  her  death,  April  5,  1890,  was  the  sole  exe- 
cutrix and  representative  of  the  estate  of  William  Gilchrist,  Sr., 
deceased ;  that  Truman  C.  Gilchrist  died  August  24,  1891,  leav- 
ing a  last  will  and  testament,  whicli  was  duly  admitted  to  probate, 
and  letters  testamentary  issued  thereon  to  the  defendant  herein 
before  January  14,  1892;  that  Truman  C.  Gilchrist  and  William 
Gilchrist,  Jr.,  were  copartners  engaged  in  business  at  Oswego,  N. 
Y.,  under  the  firm  name  of  T.  C.  &  W.  Gilchrist,  fit>m  January 
1,  1873,  to  November  8, 1888,  when  William  Gilchrist,  Jr.,  died  ; 
that  before  November  22,  1879,  Franklin  Hibbard  died  intestate, 
and  Beulah  Hibbard,  his  sister,  having  been  appointed  adminis- 
tratrix of  his  estate,  gave  to  William  Gilchrist,  Sr.,  her  note  for 
$3,000  in  settlement  of  a  claim  William  Gilchrist,  Sr.,  had  against 
Franklin  Hibbard ;  that  on  November  22,  1880,  by  direction  of 
William  Gilchrist,  Sr.,  Beulah  Hibbard  sent  her  check  for  $3,- 
210,  the  amount  of  such  note,  to  T.  C.  &  W.  Gilchrist;  that  they 
received  thereon  said  sum,  and  $3,000  thereof  was  by  Truman  C. 
Gilchrist's  direction  credited  on  the  books  of  said  firm  to  William 
Gilchrist,  Sr.,  in  an  open  account  for  that  purpose,  and  charged 
to  Truman  C.  Gilchrist  in  a  special  account,  and  deposited  in  an 
Oswego  bank  to  the  credit  of  Truman  C.  Gilchrist;  that  said  sum 
of  $3,210  was  so  sent  by  direction  of  William  Gilchrist,  Sr.,  and 
was  received  by  T.  C.  &  W.  Gilchrist  under  an  agreement  thereto- 
fore existing  between  them  that  said  firm  should  retain  $3,000  of 
said  sum  as  a  deposit,  and  not  as  a  loan,  and  thereafter  pay  or  ac- 
count for  the  same  under  the  terms  of  said  agreement ;  that  Truman 
C.  Gilchrist  never  agreed  to  receive,  and  did  not  receive  said  $3,000 
from  the  plaintiff's  testator,  and  did  not  agree  to  pay,  and  did  not 
pay,  said  sum,  or  any  part  thereof,  or  interest  thereon,  as  an  indi- 
vidual, or  otherwise  than  as  a  member  of  said  partnerehip  for  said 
firm  ;  that  it  was  not  proved  that  the  plaintiff's  testator  ever  loaned 
$3,000,  or  any  other  sum,  to  Truman  C.  Gilchrist  individually; 
tliat  it  was  not  proved  that  the  plaintiff's  testator  ever  deposited 
$3,000,  or  any  other  sum,  with  Truman  C.  Gilchrist  indiviaually; 
that  it  was  not  proved  that  the  plaintiff's  testator  ever  intrusted  to 
Truman  C.  Gilchrist  $3,000  as  agent  or  trustee;  that  in  .the  years 
1886  and  1887  said  partnership  drew  and  sent  at  least  ten  checks, 
of  $25  each,  to  Beulah  Hibbard,  who  received  the  same,  and  de- 
livered them,  or  cash  obtained  thereon,  to  Betsey  Gilchrist,  and,  as 
far  as  appeared  from  the  evidence,  as  jiart  payment  on  account  of 
said  $3,000  and  interest;  tliat  on  December  3,  1888,  Harriet  C. 
Gilchrist,  as  administratrix,  etc.,  of  William  Gilchrist  Jr.,  com- 
menced an  action  in  the  supreme  court  against  said  Truman  C. 
Gilchrist  for  an  accounting  of  the  mattei*s  of  said  firm  of  T.  C.  & 
W.  Gilchrist;  that  on  the  18th  of  April,  1889,  the  said  Betsey 
Gilchrist  signed,  acknowledged  and  delivered  to  Truman  C.  Gil- 
christ two  sealed  instruments  in  writing,  the  first  of  which  was  a 
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general  release  by  her  as  sole  acting  administratriic  of  the  last  will 
and  testament  of  William  Gilchrist,  Sr.,  to  Truman  C.  Gilchrist, 
whereby  she  released  all  manner  of  actions,  causes  of  actions, 
debts,  etc.,  against  him,  which  she  then  had  as  such  administra- 
trix, or  which  she,  or  her  heirs,  executors,  or  administrators  and 
successors,  or  said  estate,  might  have  by  reason  of  any  matter  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of 
the  date  of  those  presents,  and  the  second  was  a  general  release  in 
substantially  the  same  form  as  the  other,  except  that  it  was  given 
by  Betsey  Gilchrist  individually,  and  not  as  the  representative  of 
her  husband's  estate ;  that  each  of  said  releases  was  executed  with- 
out any  fraud  or  undue  influence,  and  with  a  full  knowledge  on 
the  part  of  Betsey  Gilchrist  that  she  therebv  released  all  claims 
that  she  and  the  estate  of  her  said  husband  had  to  the  said  $3,000 
and  interest,  or  so  much  thereof,  if  any,  as  was  unpaid  thereon 
under  any  agreement  made  between  her  husband  and  Truman  C. 
Gilchrist  as  an  individual ;  that  on  August  4,  1^90,  letters  of  ad- 
ministration with  the  will  annexed  of  William  Gilchrist,  Sr.,  de 
bonis  non,  were  duly  issued  to  the  plaintiff,  and  she  has  ever  since 
been  and  acted  as  such  administratrix ;  that  it  was  not  proven 
that  any  demand  had  been  made  on  the  defendant's  testator  or  the 
defendant  for  the  amount  of  said  deposit,  or  any  portion  thereof, 
or  the  interest  thereon,  that  has  not  been  paid ;  that  on  the  14th 
day  of  January,  1892,  the  plaintiff  duly  presented  to  the  defendant 
the  claim  hereinbefore  set  torth  :  that  the  defendant  rejected  said 
claim,  January  15,  1892 ;  that  the  agreement  to  refer  was  made 
April  26,  1892 ;  and  that  the  order  of  reference  was  granted  April 
28,  1892.  The  referee  also  found  "that  both  parties  have  tried 
this  proceeding  before  me  on  the  theory  that  the  claim  was  onlv 
on  a  liability  incurred  to  the  plaintiff's  testator  by  Truman  C.  Gil- 
christ individually,  and  not  by  the  firm  of  T.  C.  &  W.  Gilchrist; 
that  the  death  of  William  Gilchrist,  Jr.,  was  not  proved  as  a  part 
of  plaintiff's  case;  and  that  plaintiff  has  not  requested  me  to  find 
that  any  cause  of  action  ever  existed  against  said  firm  of  T.  C.  & 
W.  Gilchrist,  or  against  said  Truman  C.  Gilchrist  as  surviving 
partner."  As  mattera  of  law  the  referee  held :  "First  That  on  or 
about  November  23,  1880,  the  firm  of  T.  C.  &  W.  Gilchrist  be- 
came liable  thereafter  to  pay  or  account  for  said  $3,000  as  a  de- 
posit Second.  That  Truman  C.  Gilchrist  individually,  or  other- 
wise than  as  a  member  of  said  firm,  never  became  indebted  or  liable 
to  pay  or  account  for  said  $3,000  to  plaintiff's  testator,  his  repre- 
sentatives or  assigns,  or  any  part  thereof,  or  any  interest  thereon. 
Third.  That  the  plaintiff  in  this  proceeding  is  not  entitled  to  re- 
cover on  said  or  any  claim  that  existed  or  accrued  against  said 
partnership,  or  against  said  Truman  C.  Gilchrist  as  surviving  part- 
ner. Fourth.  That  except  as  to  creditors  of  said  William  Gil- 
christ, Sr.,  the  release  executed  by  Betsey  Gilchrist  as  administra- 
trix was  a  valid  release  and  bar  to  all  right  of  the  said  Betsey  Gil- 
christ and  of  plainti^  to  recover  said  $3,000  or  interest  thereon  from 
Truman  C.  Grilchrist,  or  his  estate,  arising  out  of  any  obligation  or 
liability  of  the  said  Truman  C.  Gilchrist  individually  to  pay  or 
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account  therefor.  Fifth.  That,  except  as  against  creditora  of  the 
said  Betsey  Gilchrist,  the  release  executed  by  said  Betsey  Gil- 
christ individually,  April  18,  1889,  was  and  is  a  valid  release  and 
bar  to  a  recovery  of  said  $3,000  or  interest  thereon,  or  any  part 
thereof,  from  Truman  C.  Gilchrist,  or  his  estate,  arising  out  of  any 
obligation  of  the  said  Truman  C.  Gilchrist  individually  to  pay  or 
account  therefor  to  the  said  Betsey  Gilchrist  individually.  Sixth. 
That  the  plaintiff  is  not  entitled  to  recover  anything  of  the  de- 
fendant in  this  proceeding,  and  the  defendant  is  entitled  to  judg- 
ment accordingly." 

Upon  reading  and  filing  the  report  of  the  referee,  an  order  was 
duly  entered  rt  a  special  term  of  this  court  held  in  the  city  of 
Syracuse  on  the  15th  day  of  November,  1892,  by  which  it  was 
ordered  that  said  report  be  and  the  same  was  confirmed,  and  judg- 
ment thereon  was  directed  in  favor  of  the  defendant  therein  against 
the  plaintiff;  that  the  plaintiff  was  not  entitled  to  recover  any- 
thing of  the  defendant  in  that  proceeding,  and  that  said  defendant 
have  judgment  against  the  plaintiff  dismissing  the  plaintiff's  claim 
therein,  and  have  costs  and  disbursements  as  in  an  action.  In 
pursuance  of  that  order,  a  judgment  was  duly  entered  December 
19,  1892,  whereby  it  was  ordered,  adjudged,  and  decreed  that  the 
report  of  said  referee  be,  and  the  same  was,  confirmed ;  that  the 
plaintiff  was  not  entitled  to  recover  anything  of  the  defendant  in 
that  proceeding ;  that  the  plaintiff  s  said  claim  be,  and  the  same 
was  thereby,  dismissed  upon  the  merits ;  and  that  the  defendant 
recover  of  the  plaintiff  the  sum  of  $213.12  as  for  her  costs  therein, 
to  be  levied  and  collected  of  the  goods,  chattels,  and  credits  of 
William  Gilchrist,  deceased,  in  the  hands  of  the  plaintiff  as  ad- 
ministratrix with  the  will  annexed 

After  the  admission  in  evidence  of  the  judgment  roll  in  the  for- 
mer proceeding,  and  after  the  evidence  and  admissions  hereinbe- 
fore referred  to  had  been  made  and  admitted,  the  plaintiff  rested. 
Thereupon  the  defendant  moved  for  a  nonsuit  and  a  dismissal  of 
the  plaintiff's  complaint  upon  the  following  grounds:  "First 
Upon  the  ground  that  the  statute  (chapter  185  of  the  Laws  of 
1882)  precludes  the  possibility  of  this  action  being  maintained, 
either  by  this  plaintiff  or  against  this  defendant,  for  the  alleged 
cause  01  action  set  up  in  the  complaint,  it  being  based  upon  the 
theory  of  a  trust,  and  the  complaint  charging  that  it  is  based  upon 
a  trust  Second.  Upon  the  ground  that  the  matter  involved  in  ^ 
the  action  is  res  judicata,  as  shown  by  the  Judgment  roll  in  the  ' 
prior  action  or  proceeding  between  the  same  parties.  Third. 
Upon  the  ground  that  the  release,  which  is  shown  by  the  judg- 
ment roll  in  the  prior  action  or  proceeding  to  have  been  executed 
and  delivered  by  betsey  Gilchrist  as  executrix  of  the  will  of  William 
Gilchrist  to  Truman  C.  Gilchrist,  after  the  death  of  William  Gil- 
christ, Jr.,  removed  all  basis  for  the  claim  made  hera"  This  mo- 
tion seems  to  have  been  granted,  and  the  plaintiiff  duly  excepted. 
Thereupon  the  court  made  and  filed  findings  of  fact  and  conclu- 
sions of  law.  The  findings  of  fact  were,  in  substance,  that  the 
plaintiff  was  the  duly-appointed  administratrix  with  the  will  an- 
nexe<l  of  the  estate  of  William  Gilchrist,  decea.sed ;  that  the  de- 
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fendant  was  the  duly  appointed  executrix  of  the  last  will  and  test- 
ament of  Truman  C.  Gilchrist,  deceased  ;  that  Truman  C.  Gilchrist 
and  William  Gilchrist,  Jr.,  were  partner's  doing  business  as  grocers 
nt  Oswego,  N.  Y.,  under  the  firm  name  and  style  of  T.  C.  &  W. 
Gilchrist,  for  several  yeai-s  prior  to  and  until  November  8,  1888. 
when  said  firm  was  dissolved  by  the  death  of  William  Gilclirist,  Jr., 
leaving  Truman  C.  GiK-hrist  surviving  him  ;  thatBeulah  Hibbard 
mailed  to  T.  C.  &  W.  Gilchrist  the  bank  check  hereinbefore  set 
foith,  which  check  and  amount  thereof  were  duly  paid  ;  that  the 
check  as  put  in  evidence  was  unindorsed,  but  canceled  ;  that  the 
proceeds  of  the  check  and  the  amount  thereof  paid  were  the  same 
moneys  mentioned  in  the  complaint  herein,  and  for  which  recovery 
is  herein  sought,  and  also  the  same  moneys  which  were  sought  to 
be  recovered  in  a  former  proceeding  in  this  court  between  the 
same  parties,  in  which  judgment  was  entered  in  this  court,  Decem- 
ber 19,  1892.  The  court  also  found  that  a  former  proceeding  was 
instituted  in  this  court  to  enforce  the  claim  made  by  the  plaintiflE 
herein,  wherein  the  parties  were  the  same  as  in  this  action ;  that 
it  was  instituted  under  the  statute,  referred  to  S.  C.  Huntington, 
who  reported  thereon  in  favor  of  the  defendant;  that  a  final  judg- 
ment was  duly  entered  therein  in  pursuance  thereof  against  the 
plaintiflf,  and  in  favor  of  the  defendant,  December  19,  1892, 
whereby  it  was  duly  adjudged  that  the  plaintiff  was  not 
entitled  to  recover  of  the  defendant;  and  that  the  action  was 
brought  to  recover  the  same  moneys  and  indebtedness  which 
the  proceeding,  in  which  judgment  was  entered  December  19, 
1892,  was  instituted  and  prosecuted  to  recover.  As  conclu- 
sions of  law  the  court  held  :  **  First  The  above-named  plaint- 
iff cannot  maintain  this  action  against  the  defendant  above 
named  on  the  ground  that  a  trust  was  created  as  alleged  in  com- 
plaint herein,  nor  recover  judgment  herein  on  such  ground. 
Second.  The  complaint  herein  would  allow  the  plaintiff  to  sus- 
tain, by  proof  of  appropriate  facts,  a  claim  that  the  defendant  is 
indebted  to  the  plaintiff  for  the  money  and  amount  mentioned  in 
said  complaint  Third.  The  judgment  mentioned  in  the  finding 
of  facts  *  *  *  entered  December  19,  1892,  *  *  *  is  a 
final  determination  upon  the  claim  of  siiid  plaintiff  herein  to  re- 
cover of  said  defendant  herem,  and  the  estate  by  her  represented 
as  such  executrix  as  aforesaid,  the  moneys  mentioned  in  the  com- 
plaint herein  on  the  ground  that  said  defendant,  as  executrix  of 
said  will  of  Truman  C.  Gilchrist,  deceased,  or  the  estate  of  said 
Truman  C.  Gilchrist,  deceased,  is  indebted  to  said  plaintiff,  as  ad- 
ministratrix with  said  will  annexed  of  the  estate  of  said  William 
Gilchrist,  deceased;  therefore  said  claim  is  made  res  judicata  by 
said  judgment,  and  said  judgment  is  a  bar  to  action  thereon  and 
therefor.  •  Fourth.  The  defendant  above  named,  Harriet  E.  Gil- 
christ, as  executrix  of  the  will  of  Truman  C.  Gilchrist,  deceased, 
is  entitled  to  judgment  herein  against  the  above  named  plaintiff, 
Elizjibeth  Wilcox,  as  administratrix  with  the  will  annexed  of  the 
esUite  of  William  Gilchrist,  deceased,  dismissing  the  complaint 
herein  upon  the  merits,  and  for  the  costs  and  disbursements  of  this 
action."     Judgment  was  directed  for  the  defendant    The  plaintiff 
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excepted  to  the  fourth,  fifth,  and  sixth  findings  of  fact,  and  to  the 
first,  third,  and  fourth  conclusions  of  law.  Afterwards,  and  on 
Februarjr  17,  1894,  a  judgmeni  was  entered  in  accordance  with 
such  decision,  dismissing  the  plaintiflE's  complaint  upon  the  merits 
with  costs.     From  this  judgment  the  plaintiff  appealed  . 

F.  D.  Oardner  and  Homer  Weston^  for  appUt ;  W.  H.  Kenyan, 
for  resp't 

Martin,  J. — It  becomes  obvious  from  a  review  of  the  proceed- 
ings in  this  action  that  the  special  term  awarded  the  judgment 
herein  upon  the  grounds  that  tne  plaintiff  could  not  maintain  this 
action  on  the  theory  that  a  trust  was  created  by  a  delivery  to  T. 
C.  &  W.  Gilchrist  of  the  check  in  question,  and  the  agreement 
under  which  it  was  delivered,  and  that  the  judgment  entered  in 
the  proceeding  between  the  parties,  under  the  statute  relating  to 
claims  against  the  estate  of  deceased  persons,  was  a  bar  to  this  ac- 
tion, so  far  as  it  was  based  upon  the  claim  that  the  estate  repre- 
sented by  the  defendant  was  indebted  to  her  or  the  estate  she 
represented  for  the  money  received  by  the  defendant's  testator  or 
by  the  firm  of  which  he  was  the  surviving  partner.  It  follows, 
therefore,  that  the  judgment  should  be  reversed,  unless  it  can  ba 
sustained  upon  those  grounds.  Thus,  we  are  led  first  to  the  con- 
sideration of  the  question  whether  this  action  can  be  maintained 
on  the  ground  that  the  money  in  question  was  placed  in  the  hands 
of  the  firm  of  T.  C.  &  W.  Gilchrist  by  William  Gilchrist,  Sr.,  in 
trust  to  be  accounted  for  at  the  death  of  Betsey  Gilchrist.  It  is 
essential  to  constitute  a  valid  trust  that  the  instrument  or  agree- 
ment by  which  it  is  sought  to  be  created  should  show  a  sufficient 
intention  to  create  a  trust,  and  a  beneficiary  that  is  named  or  can 
be  ascertained.  4*Kqnt,  Comm.  (11th  ed.)  p.  305,  note  2.  This 
doctrine  seems  to  be  recognized,  if  not  affirmed,  in  Oilman 
v.  McArdle,  99  N.  Y.  458.  In  Holland  v.  Alcock,  108  N.  Y.  812, 
318 ;  14  St  Rep.  761,  Rapallo,  J.,  said: 

"  The  absence  of  a  defined  beneficiary  is,  as  a  general  rule,  a 
fatal  objection  to  any  attempt  to  create  a  valid  trust  It  is  said 
by  Wright,  J.,  in  Levy  v.  Levy,  33  N.  Y.  107,  that  *if  there  is  a 
single  postulate  of  the  common  law  established  by  an  unbroken 
line  of  decision,  it  is  that  a'trust  without-a  certain  beneficiarjr,  who 
can  claim  its  enforcement,  is  void,  whether  good  or  bad,  wise  or 
unwise.'" 

The  same  doctrine  was  held  in  Fosdick  v.   Town  of  Hempstead^ 

125  N.  Y.  581,  591 ;  85  St.  Rep.  863,  where  the  Holland  case  was 
cited,  and  Peckham,  J.,  said  that  the  opinion  of  Rapallo,  J.,  in 
that  case  left  nothing  to  be  added  on  that  subject,  and  that  "  that 
case  leaves  the  doctrine  no  longer  in  doubt  that  to  constitute  a 
valid  trust  there  must  be  a  defined  beneficiary,  and  the  absence  of 
such  is,  as  a  general  rule,  fatil  to  the  validity  of  a  testamentary 
trust"  See,  also,  TiUm  v.  Green,  130  N.  Y.  29  ;  40  St  Rep.  512. 
Hence  it  would  seem  that  the  allegations  of  the  complaint  were 
insufficient  to  sustain  a  recovery  upon  the  theory  of  a  trust 

Moreover,  if,  as  claimed  by  the  plaintiff,  there  was  an  express 
trust  created  by  the  deposit  of  the  check  in  question,  or  the  money 
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received  thereon,  it  woulcf  aot  descend  to  the  next  of  kin  or  per- 
sonal representatives  of  the  trustee,  but  upon  his  death  would  vest 
in  the  supreme  court,  under  chapter  185  of  the  Laws  of  1882, 
"which  provides: 

**  Upon  the  death  of  a  surviving  trustee  of  an  express  trust,  the 
trust  estate  shall  not  descend  to  his  next  of  kin  or  personal  repre- 
sentatives, but  the  trust,  if  unexecuted,  shall  vest  in  the  supreme 
court,  with  all  the  powers  and  duties  of  the  original  trustee,  and 
shall  be  executed  by  some  person  appointed  for  that  purpose  un- 
der the  direction  of  the  court.  But  no  person  shall  be  appointed 
to  execute  said  trust  until  the  beneficiary  thereof  shall  have  been 
brought  into  court  by  such  notice  and  in  such  manner  as  the  court 
may  direct" 

It  follows,  we  think,  that  if  a  valid  trust  had  been  created,  un- 
der this  statute  the  trust  estate  would  not  descend  to  or  vest  in  the 
plaintiff,  but  would  vest  in  the  supreme  court ;  that  a  new  trustee 
should  have  been  appointed,  who  alone  could  have  maintained  an 
action.  Matter  of  Waring^  99  N.  Y.  114;  Matter  of  Carpenter,  181 
K  Y.  86 ;  42  St.  Eep.  627 ;  and  that  the  special  term  correctly 
held  that  the  plaintiff  could  not  maintain  this  action  on  the  ground 
that  a  trust  was  created. 

This  brings  us  to  an  examination  of  the  question  whether  the 
proceedings  instituted  under  the  statute  by  the  plaintiff  against 
the  defendant,  for  the  enforcement  of  the  claim  made  therein,  w^re 
a  bar  to  this  action,  if  regarded  as  an  action  to  recover  the  moneys 
in  question,  independent  of  the  claim  that  it  was  delivered  to  the 
firm  of  T.  C.  &  W.  Gilchrist  in  trust  The  proceeding  which 
resulted  in  the  judgment  which  the  court  held  was  a  bar  to  this 
action  was  instituted  under  and  in  pursuance  of  the  provisions  of 
sections  35,  36,  and  37  of  article  2,  tit.  3,  a  6,  pt  2,  Eev.  St  It 
is  provided  by  section  37  tliat  where  the  justice  of  a  claim  pre- 
sented is  doubted,  and  a  reference  is  had,  the  judgment  of  the 
court,  upon  the  confirmation  of  the  report  of  a  referee  therein,  shall 
be  valia  and  effectual  in  all  respects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process.  Therefore, 
under  the  provisions  of  the  statute,- the  former  judgment  between 
these  parties  had  the  same  binding  effect,  and  is  to  be  treated  in 
all  essential  respects  the  same,  as  though  it  had  been  entered  in  an 
ordinary  action.  The  parties  to  the  former  action  or  proceeding 
were  the  sUme  as  in  the  case  at  bar.  It  was  instituted  to  recover 
the  same  moneys  which  were  sought  to  be  recovered  in  this  action. 
The  only  pretended  difference  between  the  former  proceeding  and 
this  action  is  that  the  original  action  or  proceeding  was  sought  to 
be  maintained,  and  the  debt  in  question  recovered,  upon  proof 
that  the  defendant's  testator  was  individually  liable  therefor  by 
reason  of  his  having  received  the  money  in  question,  while  this 
action  is  sought  to  be  maintained  upon  proof  that  he  was  liable  as 
surviving  partner  of  the  firm  of  T.  C.  &  W.  Gilchrist  As  we 
have  seen,  the  report  of  the  referee,  which  is  a  part  of  the  judg- 
ment roll  in  the  former  proceeding,  discloses  tnat  it  was  tried 
upon  the  theory  that  the  claim  there  sought  to  be  recovered  was 
a  liability  incurred  to  the  plaintiff's  testator  by  Truman  C.  Gil- 
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Christ  individually,  and  not  by  the  firm  of  which  he  was  a  mem- 
ber. Prom  this  finding  of  the  referee  it  must,  I  think,  be  assumed 
that  upon  the  former  trial  the  plaintiff  did  not,  in  fact,  attempt  to 
prove  xiny  liability  against  the  defendant  upon  the  ground  that 
her  testator  was  the  surviving  partner  of  the  firm  of  T.  C.  &  W. 
Gilchrist,  and  as  such  liable  for  the  debt  in  question.  That  upon 
such  trial  the  plaintiff  might  have  proved  a  cause  of  action  against 
the  defendant,  upon  the  theory  of  her  testator's  liability  as  sur- 
viving partner,  there  can,  I  think,  be  no  doubt  In  Nehrboss  v. 
Bliss,  88  K  Y^  600,  604,  where  the  question  of  the  rights  of  a 
surviving  partner  was  discussed,  it  was  in  effect  said  that,  upon 
the  death  of  a  partner,  the  legal  right  under  the  firm  contracts  or 
causes  of  action,  and  the  sole  right  to  collect  the  partnership  debts, 
remained  in  the  survivor,  Vin.  Abr.  ''Partners,"  D ;  1  Lindl. 
Partn.  p.  505 ;  Voorhis  v.  ChiJxTs  Exr,  17  N.  Y.  354,  and  vested 
so  effectually  that  upon  his  death  it  would  have  devolved  upon 
his  personal  representative,  wlio  alone  could  sue  upon  it,  1  Wil- 
liams, Ex'i-s,  1585 ;  Copes  v.  Fultz,  1  Smedes  &  M.  623,  that  in 
such  a  case  the  right  of  action  would  so  completely  vest  in  the 
survivor  that  a  demand  against  him  in  his  own  right  might  have 
been  set  off  in  diminution  of  his  claim  as  surviving  partner, 
Slipper  V.  Stidslone,  5  Term.  R  493 ;  that  a  debt  due  from  the 
plaintiff  as  surviving  partner  to  the  defendant  might  be  set  off 
against  a  debt  due  from  the  defendant  to  the  plaintiff  in  his  own 
right,  French  v.  Andrade,  6  Term.  R  582 ;  that  as  surviving  part- 
ner he  might  join  in  one  action  a  count  for  a  debt  due  him  in  his 
own  right  and  one  due  him  as  survivor,  Adams  v.  Hackett,  27 
N.  H.  289;  and  that  a  plaintiff,  in  an  action  charging  hini  in  hi» 
own  right,  might  recover  a  demand  due  from  him  individually, 
and  another  due  from  him  as  surviving  partner,  Richards  v. 
Heather^  1  Barn.  &  Aid.  29.  In  the  Richards  Case^  it  was  ex- 
pressly held  by  the  court  of  king's  bench,  that  "  under  a  declara- 
tion containing  only  one  set  of  counts,  charging  the  defendant  in 
his  own  right,  the  plaintiff  may  recover  one  demand  due  from  the 
defendant  individually,  and  another  due  from  him  as  surviving 
partner."  In  Ferris  v.  Burrows^  34  Hun,  104,  it  was  held  that, 
upon  the  judicial  settlement  of  his  accounts,  an  executor  was  en- 
titled to  set  off  against  a  legacy  a  debt  due  to  the  testator  from  a 
firm  of  which  the  legatee  was,  at  the  time  of  the  death  of  the  test- 
ator, the  sole  surviving  partner.  This  case  was  affirmed  in  99 
N.  Y.  616.  In  MUer  v.  Bank,  1  Paige,  444,  Chancellor  Walworth 
said : 

"  Thus,  a  surviving  partner  is,  in  equity,  only  a  trustee  for  him- 
self and  the  representatives  of  the  deceased  partner.  Yet  he  may 
sue  or  be  sued  in  his  own  name,  and  debts  due  to  or  from  him  in> 
his  own  right  may  be  offset  against  debts  due  to  or  from  him  as 
surviving  partner." 

In  Ooekt  v.  McKinsiry,  1  Johns.  Ca?.  405,  it  was  held  that  if 
one  of  two  partners  in  trade  purchase  goods  for  both,  and  one  of 
them  dies,  an  action  of  indebitatus  assumpsit  may  be  brought 
against  the  survivor,  without  taking  notice  of  the  partnership  or 
the  death  of  one  and  the  survivorship  of  the  other. 
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In  Byat  v.  Hare^  Comb.  383,  Holt,  C.  J.,  said : 
"  If  there  be  two  partners  in  trade,  and  one  of  tbem  buy  goods 
for  tbem  both,  and  the  other  dieth,  the  survivor  may  be  charged 
by  indebitatus  assumpsit  generally,  without  taking  notice  of  the 
partnership,  or  that  the  other  is  dead  and  he  survived." 

The  doctrine  of  these  authorities  renders  it  obvious  that  the 
plaintiff  could  have  proved  on  the  former  trial  a  cause  of  action, 
and  recovered  in  that  proceeding  against  the  defendant,  as  the  re- 
presentative of  the  surviving  partner  of  the  firm  of  T.  C.  &  W. 
Gilchrist,  under  her  claim  as  presented,  unless  it  had  been  paid  or 
released.  Thus  the  precise  q^uestion  to  be  determined  is  whether, 
as  the  right  of  recovery  now  insisted  upon  by  the  plaintiff  could 
have  been  litigated  and  determined  upon  the  former  trial,  the 
judgment  in  that  case  was  a  bar  to  a  second  action.  The  rule 
seems  to  be  well  settled  in  this  state  that  a  former  judgment  of  a 
court  of  competent  jurisdiction  is  final  and  conclusive  between  the 
parties,  not  only  as  to  the  matters  actually  determined,  but  also  as 
to  every  other  matter  which  the  parties  might  have  litigated  and 
had  decided,  essentially  connected  with  the  subject-matter  of  the 
litigation,  within  the  purview  of  the  original  action,  either  as  mat- 
ter of  claim  or  defense.  Embury  v.  Conner^  3  N.  Y.  511,  522 ; 
Doty  Y;  Brown^  4  id.  71 ;  Clemens  v.  Clemens^  37  id.  59,  74 ;  Dun- 
ham V.  Bower^  77  id.  76,  79 ;  Smith  v.  Smithy  79  id.  634 ;  Jordan 
V.  Van  Bhps,  85  id.  427,  436 ;  Patrick  v.  Shaffer,  94  id.  423,  430  ; 
Pray  v.  Hegeman,  98  id.  351,  358  ;  Oriffin  v.  Long  Island  Rail- 
road Cb.,  102  id.  449,  452 ;  1  St  Rep  56;  OoAel  v.  Iffla,  111 
K  Y.  170,  177;  19  St  Rep.  105;  Campbell  Piinting  Press  and 
Manufacturing  Go,  v.  Walker,  114  N.  Y.  7,  12 ;  22  St  Rep  173; 
Lorillard  v.  Clyde,  122  N.  Y.  41,  47 ;  34  St  Rep  224.  In  the 
Embury  Case,  JEWETT,  J.,  says : 

**  That  the  judgment  or  decree  of  a  court  possessing  competent 
jurisdiction  is,  as  a  general  rule,  not  only  as  to  the  subject-matter 
thereby  actuallv  determined,  but  as  to  every  other  matter  which 
the  parties  might  litigate  in  the  cause,  and  which  they  might  have 
had  decided,  can  admit  of  no  doubt  The  general  rule  is  that  an 
allegation  on  record,  upon  which  issue  has  been  once  taken  and 
found,  and  a  judgment  lias  been  rendered,  is,  between  the  pailiies 
'taking  it  and  their  privies,  conclusive,  according  to  the  finding 
thereof,  so  as  to  estop  the  parties,  respectively,  from  again  litigat- 
ing that  fact  once  so  tried  and  found,  whether  it  is  plead  in  bar  or 
given  in  evidence." 

In  the  Clemens  Case,  the  court  cited  und  approved  of  the  rule 
.laid  down  by  Judge  Hogeboom  in  Harris  v.  Harris,  36  Barb.  88> 
which  was: 

"The  general  rule  on  this  subject  is  well  known  to  be  that  a 
forrher  judgment  of  the  same  court,  or  of  a  court  of  competent 
jurisdiction,  directly  upon  the  point  in  issue,  is,  as  a  plea  in  oar  or 
as  evidence,  conclusive  between  the  same  parties,  or  others  claim- 
ing under  them,  upon  the  same  matter  directly  in  question,  in  a 
subsequent  action  or  proceeding.  Such  judgment  or  adjudication 
in  final  and  conclusive,  not  only  as  to  the  matter  actually  deter- 
mined|  but  as  to  every  other  matter  which  the  parties  might  have 
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been  litigating,  and  have  had  decided,  as  incident  to,  or  essentially 
connected  with,  the  subject-matter  of  the  litigation,  and  every 
matter  coming  within  the  legitimate  purview  of  the  original  action, 
both  in  respect  to  matters  of  claim  and  of  defensa" 

In  the  Dunham  Case  it  was  lield  that  a  judgment  in  favor  of  a 
carrier,  in  an  action  by  him  to  recover  freight,  was  a  bar  to  an  action 
by  the  owner  of  the  goods  shipped  to  recover  damages  for  the  de- 
struction of  the  property,  caused  by  a  failure  on  the  part  of  the 
carrier  to  perform  his  contract  of  transportation. 

In  the  kimiili  Case  it  was  held  that  an  estoppel  by  judgment  in 
a  former  action  arises  when  the  same  matter  was  at  issue  therein, 
and  was  either  litigated  by  the  parties  and  determined,  or. might 
have  been  litigated,  and  a  decision  had  upon  it;  and  that  it  was 
not  necessary  that  it  should  appear  by  the  record  of  the  prior  suit 
that  the  particular  controversy  sought  to  be  precluded  was  then 
necessarily  tried  and  determined,  but  it  was  sufficient  if  there  might 
have  been  judgment  in  the  first  action  for  the  same  cause  alleged 
in  the  second. 

In  Jordan  v.  Van  Epps^  which  was  an  action  by  the  plaintiff 
for  dower  in  certain  land,  and  there  had  been  a  former  action  of 
partition,  to  which  she  was  made  a  party,  and  in  the  complaint  in 
which  action  it  was  alleged  that  she  claimed  an  in  choate  right  of 
dower  in  the  premises,  wherein  she  did  not  appear,  and  the  final 
judgment  maae  no  provision  for  dower,  it  was  held  that  the  judg- 
ment in  the  partition  suit  was  a  bar;  that  she  should  have  pre- 
sented her  claim  in  some  form  in  that  action;  and,  having  failed  to 
do  so,  could  not  in  another  action  claim  that  she  was  unlawfully 
deprived  of  her  dower  rights. 

In  Pray  v.  Hrgeman  it  was  held  that  it  was  not  necessary  to  the 
conclusiveness  of  a  former  judgment  that  issue  should  have  been 
taken  upon  the  precise  point  controverted  in  the  second  action; 
that  subordinate  rights  or  questions, which  are  branches  of  a  larger 
right  or  question  put  in  issue,  and  which,  under  the  pleadings  in 
a  former  action,  might  have  been  decided,  and  as  to  which  relief 
might  have  been  granted,  although  the  principal  or  main  relief  was 
denied,  are  conclusively  determined  by  a  judgment  therein  upon 
the  merits  denying  all  relief. 

In  the  Lorillard  Case  it  was  held  that  a  judgment  rendered  on 
the  merits  is  coextensive  with  the  issues  upon  which  it  is  founded, 
and  is  conclusive  between  the  parties  thereto,  not  only  as  to  the 
matters  actually  proved  and  submitted  for  decision,  but  also  as  to 
every  other  matter  directly  at  issue  by  the  pleadings  which  the 
,  defeated  party  might  have  litigated,  and  that  testimony  is  incom- 
petent which  merely  tends  to  show  that  a. party  omitted  to  produce 
upon  the  former  trial  all  the  evidence  that  was  admissible  in  his 
behalf. 

The  appellant,  however,  has  called  our  attention  to  the  case  of 
Rose  V.  Hawky,  141  N.  Y.  366;  57  St.  Rep.  441,  as  an  authority 
for  the* proposition  that,  *'to  constitute  a  bar,  the  [plaintiff's]  claim 
should  nave  been  presented  to  defendant  as  the  representative  of 
the  survivor  of  the  firm.*'  In  the  case  cited  it  was  held  that, 
where  a  cause  of  action  was  imperfect  when  the  action  was  brought 
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a  judgment  therein  was  not  a  bar  to  a  subsequent  action.  While 
the  doctrine  of  that  case  must  be  recognized  as  correct,  it  has  no 
apphcation  here. 

He  also  cites  the  cases  of  Iloiise  v.  Lockwoody  137  N.  Y.  259;  50 
St  Rep.  787,  and  BeJden  v.  Stale,  108  N.  Y.  1 ;  3  St  Rep.  8,  as 
sustaining  the  doctrine  that  "a  judgment  does  not  operate  as  as 
estoppel  between  the  same  parties,  except  where  the  facts  litigated 
and  decided  have  such  relation  to  the  issue  that  their  determina- 
tion was  necessary  to  the  determination  of  that  issue;  that  is,  the 
facts  may  be  used  to  establish  another  issue  without  destroying 
the  right  of  action  thereon."  Those  cases  hold  that  "a  judgment 
does  not  operate  as  an  estoppel,  in  a  subsequent  action  between  the 
parties,  as  to  immaterial  or  unessential  facts,  even  though  put  in 
issue  by  the  pleadings  and  directly  decided.  But  it  is  final  as  to 
every  fact  litigated  and  decided  therein  having  such  a  relation  to 
the  issue  that  its  determination  was  necessary  to  the  determina- 
tion of  the  issue.  Whenever  the  same  question  arises  between 
the  parties,  in  whatever  form  of  action,  and  whether  involved 
directly  or  collaterally,  they  are  forever  precluded  from  averring 
and  proving  the  fact  to  be  otherwise."  Assuming,  as  we  do,  the 
corrrctness  of  the  principle  decided  by  the  cases  cited,  we  think  it 
does  not  aflfect  this  case,  as  no  such  question  is  here  involved. 
The  issue  in  the  first  case,  as  well  as  in  this,  was  whether  the  de- 
fendant, as  the  personal  representative  of  Truman  C.  Gilchrist, 
was  indebted  to  the  plaintiff  or  the  estate  represented  by  her  for 
the  money  in  question.  If  the  defendant  was  liable  as  the  repre- 
sentative of  Truman  C.  Gilchrist,  it  was  only  because  he  was  in- 
dividually liable  for  the  debt  in  suit  The  issue  was  the  same  in 
both  cases,  and  if  the  estate  represented  by  the  defendant  was  lia- 
ble, either  by  reason  of  her  testator's  having  received  the  money 
as  an  individual,  or  by  the  reason  of  his  having  become  individu- 
ally liable  as  the  surviving  partner  of  the  firm  of  which  he  was  a 
member,  neither  of  those  lacts,  if  it  existed,  can  be  said  to  be  im- 
material or  unessential.  If  either  existed,  proof  of  it  was  necessary 
to  a  determination  of  the  issue  between  the  parties.  At  most,  the 
case  here  presented  is  one  where  the  proof  existed  by  which  it  is 
claimed  that  the  debt  against  the  defendant  could  be  established, 
but  the  plaintiff  failed  to  introduced  it  on  the  former  trial 

Again,  the  appellant  cites  the  case  of  Collins  v.  Hydom^  135  N.  Y. 
820;  48  St  Rep.  870,  as  sustaining  the  principle  that,  "while  the  ad- 
missions show  the  persons  to  be  the  same  the  first  claim  was  litigated 
as  a  personal  one  in  the  proceedings,  and  the  referee  was  not 
asked  to  pass  upon  the  claim  as  against  the  copartnership.  Here 
the  claim  was  charged  as  a  firm  liability,  and  the  defendant  is 
sought  to  be  charged  as  the  representative  of  the  survivor  of  the 
firm."  The  case  cited  holds  that  a  former  judgment  concludes  a 
party  only  in  the  character  in  which  he  is  sued.  That  the  parties 
to  this  action  sued  and  were  sued  in  the  same  capacity  as  they  ap- 
peared in  the  former  proceeding  is  undisputed.  Hence  it  is  diffi- 
cult to  perceive  how  the  doctrine  of  the  case  is  applicable. 

The  appellant  likewise  refers  to  the  cases  of  Dickinson  v.  Price. 
&r.BKP.,  Vol.  LXVL        17 
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45  St  Rep*  15*;  Zotiter  v.  Riky,  100  N.  Y.  102,  ancf  Lewis  v. 
Ocean  K  ik  Pier  Go,,  J25  N.  Y.  341 ;  84  St  Rep.  978,  as  sustain- 
ing his  claim  that  the  former  judgment  was  not  a  bar  to  this 
action.  In  the  Dickinson  case,  which  was  an  action  brought  to  re- 
cover damages  for  the  alleged  illegal  discharge  of  the  plaintiff  by 
the  defendant,  his  employer,  il  appeared  that,  as  an  inducement  to 
the  plaintiff  to  enter  his  service  lor  a  period  of  one  year,  the  de- 
fendant agreed  to  let  him  have  a  certain  house  at  seven  dollars  a 
month.  After  his  discharge  the  plaintiffcontinued  to  occupy  the 
house,  until,  about  two  months  later,  the  defendant  began  sum- 
mary proceedings  against  the  plaintiff,  who  put  in  an  answer  de- 
nying any  indebtedness  for  rent,  setting  up  the  contract  for  ser- 
vices, and  that  under  it  he  was  to  have  the  house  for  a  year  at 
seven  dollars  a  month  ^  that  the  contract  had  not  expired ;  that  he 
had  been  improperly  discharged,  and  that  the  oefendant  had 
agreed  to  take  his  rent  from  the  plaintiff's  earnings,  which  were 
payable  weekly.  On  the  trial  of  the  summary  proceedings,  the 
plaintiff  did  not  appear,  and  the  defendant  took  judgment  by  de- 
fault for  one  month's  rent  An  action  was  subsequently  brouglit 
to  recover  damages  for  the  discharge  of  the  plaintiff,  when  the 
judgment  entered  in  the  summary  proceedings  was  admitted  in 
e\riJence,  and  held  to  be  a  bar  to  the  action.  Upon  an  appeal  to 
tTifccown,  it  was  held  that  that  waff  error ;  that  the  judgment  by 
jisla»ak  in  summary  proceedings  was  conclusive  only  as  to  those 
aitkgi^ions  which  the  petition  therein  stated  as  ground.<)  for  a  re- 
cxj^pftij  under  the  statute;  that  the  affirmative  allegations  of  the 
j?I«ittCFff  in  the  answer  to  the  petition  did  not  widen  the  issue ;  that 
if  rfi«  fact  established  by  the  judgment,  that  some  rent  was  dae^ 
w»  to  be  taken  to  prove,  inferentially,  that  the  defendant  had 
xwt  broken  the  contract,  and  that,  therefore,  he  had  not  discharged 
the  plaintiff  improperly,  the  burden  was  upon  the  defendant  to 
stiow  affirmatively  that  the  judgment  went  upon  that  ground,  and 
not  simply  on  the  ground  that  the  contract  aid  not  apply  to  the 
rent ;  and  that,  as  the  present  action  and  the  summary  proceed- 
ings were  entirely  different  causes  of  action,  one  claiming  an  es- 
toppel by  the  former  judgment  must  show  that  the  issuable  fact 
was  determined  in  the  summary  proceedings. 

In  the  Zoeller  case,  which  was  an  action  against  the  sheriff  to 
recover  for  the  conversion  of  a  carriage  taken  by  him  under  an  ex- 
ecution, it  was  held  that  a  iudgment  in  an  action  brought  for  a 
conspiracy  to  defeat  the  collection  of  certain  judgments  held  by 
other  parties,  to  which  action  the  plaintiff  was  not  a  party,  was 
not  a  bar  to  the  plaintiff's  action,  and  that,  before  it  could  affect 
the  pliiintiff's  recovery,  it  must  at  least  have  been  shown  that 
there  was  an  adjudication  in  the  conspiracy  action  condemning 
the  plaintiff's  mortgage,  and  that  the  burden  of  establishing  that 
fact  was  upon  the  defendant  It  was  also  held  that,  as  neither 
the  plaintiff  nor  his  assignor  were  made  parties  to  the  action,  they 
were  not  bound  by  the  adjudication  therein, 

fn  the  Lewis  case  it  was  said : 

**Where  a  judgment  may  have  proceeded  upon  either  or  any 
^  two  or  more  different  and  distinct  foefHy  the  party  desiring  to 
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avail  himself  of  the  judgment,  as  conclusive  evidence  upon  some 
particular  fact,  must  show  affirmatively  that  it  went  upon  that 
fact,  or  else  the  question  is  open  for  a  new  contention." 

I  am  unable  to  see  how  the  doctrine  of  any  of  the  cases  cited  is 
applicable  to  the  question  under  consideration.  The  only  issue 
between  the  parties  either  in  the  case  tried  before  the  referee,  or 
in  the  case  at  bar,  wad  whether  the  defendant,  as  the  legal  repre- 
sentative of  her  testator,  was  liable  to  the  plaintiff  or  the  estate 
she  represented  for  the  debt  in  question.  The  principal  and  the 
only  fact  at  issue  between  the  parties  was  whether  the  defendant's 
testator  was  individually  liable  to  the  plaintiff  for  the  amount  of 
such  debt.  Whether  such  indebtedness  arose  from  the  defend- 
ant's testator  having  received  the  money  personally,  or  whether  he 
became  personally  liable  to  repay  it  as  surviving  partner,  the  lia- 
bility was  the  same,  and  whether  it  arose  in  the  one  way  or  the 
other  was  only  an  incident  relating  to  the  manner  of  proving  the 
principal  fact  In  the  cases  cited  by  the  appellant,  the  causes  of 
action  in  the  former  and  subsequent  suits  were  different,  and  the 
facts  as  to  which  it  was  held  that  the  former  judgments  were,  not 
an  estoppel  were  immaterial  and  unessential  to  establish  the  cause 
of  action  in  suit.  Here  the  cause  of  action  sought  to  be  enforced 
in  the  former  proceeding  and  that  upon  which  the  plaintiff  seeks 
to  recover  in  this  action  were  the  sama  In  discussing  the  ques- 
tion when  the  cause  of  action  is  the  same  in  two  cases,  Allen,  J., 
in  Stowell  v.  Chamberlain,  60  N.  Y.  272,  27«,  said  : 

"The  rule  is  that  the  judgment  of  a  court  of  competent  juris- 
diction directly  upon  the  point  is,  as  a  plea,  a  bar,  ana  as  evidence 
conclusive,  between  the  same  parties,  upon  tha  same  matter,  di- 
rectly in  c[uestion  in  another  action  or  court  A  matter  or  cause 
of  action  is  res  judicata  when  it  is  actually  merged  in  a  judgment, 
or  the  same  point  has  already  been  decided  between  the  same  par- 
ties ;  and  if,  bv  law,  a  judgment  could  have  been  given  for  the 
plaintiff  in  a  former  suit,  for  precisely  the  same  cause  of  action  as 
that  for  which  the  present  suit  is  brought,  it  has,  within  the  rule, 
passed  into  judgment,  and  is  res  judicata.  But  in  order  to  bar 
the  second  action  the  circumstances  must  be  such  that  the  plaint- 
iff might  have  recovered  in  the  first  for  the  same  cause  alleged  in 
the  second.  The  question  is  whether  the  same  evidence  will 
maintain  both  actions.  If  the  evidence  which  will  sustain  the 
second  wonld  have  authorized  a  recovery  in  the  first,  under  the 
allegations  of  the  complaint,  the  first  judgment  is  an  absolute  bar 
to  the  second." 

In  Bell  V.  Merrifield,  109  N.  Y.  202,  209;  14  St  Rep.  796,   the  ^ 
doctrine  of  the  ASiJou;eZZ  case  is  approved.      In  Miller  v.  Manice,  6 
Hill,  121,  Walworth,  Chancellor,  said : 

"The  question  whether  a  verdict  and  judgment  for  the  defend- 
ant in  a  lormer  action  is  a  bar  to  a  second  suit  for  the  same  cause 
or  matter  does  not  depend  upon  the  fact  that  the  proof  in  the 
former  suit  was  sufficient  to  sustain  the  action  ;  for  where  the  same 
matter  was  in  issue,  and  submitted  to  the  jury  in  the  former  suit 
without  sufficient  proof,  the  decision  of  the  jury  upon  the  matter 
in  issuer  and  thus  submitted  to  them,  followed  by  the  judgment 
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of  the  court  \ipon  their  verdict,  will  be  a  bar  to  another  action  for 
the  same  cause  or  matter,  where  the  same  evidence  which  is  neces- 
sary to  sustain  the  second  suit,  if  it  had  been  given  in  the  former 
action,  would  have  authorized  a  recovery  thereia" 

While  from  the  referee's  report  it  may  seem  that  he  was  of  the 
opinion  that  the  plaintiff  could  not  recover  in  that  proceeding 
against  the  defenaant  as  the  representative  of  the  surviving  part- 
ner, yet  the  quotation  from  his  opinion  contained  in  the  respond- 
ent's brief,  if  correct,  shows  that  he  entertained  the  opposite  opin- 
ion, and  tliat  the  plaintiff's  failure  to  present  the  prooi  was  not  in 
any  way  induced  by  the  action  of  the  referea  If,  however,  it  were 
otherwise,  and  the  referee  had  erroneously  held  that  she  could  not 
recover  upon  such  proof,  or  that  it  was  inadmissible,  her  remedy 
was  by  appeal,  and  not  by  bringing  a  new  notion.  The  weight  of 
authority  seems  to  be  adverse  to  the  plaintiff's  claim  that  the  for- 
mer judgment  was  not  a  bar  to  this  action.  As  already  suggested, 
the  principal  fact  in  issue  between  the  parties  in  the  proceedings 
under  the  statute  was  whether  the  defendant,  as  the  personal  re- 
presentative of  the  estate  of  Truman  C.  Gilchrist,  was  liable  to  the 
plaintiff  for  the  claim  presented  by  her.  The  claim  presented  was 
for  $8,000  and  interest  against  the  defendant,  without  any  speci- 
fication or  suggestion  as  to  whether  the  liability  sought  to  be  en- 
forced was  based  upon  the  claim  that  the  defendant's  testator  had 
the  money  in  question  personally,  or  that  it  was  not  based  upon 
the  claim  that  he  was  liable  therefor  as  surviving  partner  of  the 
firm  of  which  he  was  a  member.  If  the  defendant  was  liable,  it 
was  because  her  testator  had  either  had  the  money  sought  to  be 
recovered,  or  because  it  has  been  had  by  the  firm  of  which  he  was 
a  member  and  the  surviving  partner.  Under  these  circumstances, 
the  plaintiff,  upon  introducing  the  proper  proof,  might  had  recov- 
ered against  the  defendant  upon  the  ground  that,  as  such  surviv- 
ing partner,  her  testator  was  liable  for  the  money  in  question,  as 
well  as  if  she  had  been  able  to  prove  that  the  money  was  originally 
deposited  with  him.  It  was  a  matter  of  proof  only.  The  plaint- 
iff in  that  proceeding  might  have  produced  the  evidence  upon 
which  she  now  claims  the  right  to  recover.  It  was  as  admissible 
there  as  it  would  have  been  in  this  action  if  no  former  proceeding 
had  been  had.  The  liability,  in  either  case,  was  one  that  could 
have  been  enforced  against  the  defendant's  testator  as  an  indivi- 
dual, and  it  is  only  upon  the  ground  that  as  surviving  partner  he 
was  individually  liable  that  this  action  could  be  maintained  against 
the  defendant,  if  there  was  no  former  judgment  between  the  par- 
ties. That  this  matter  might  have  been  litigated  and  determined 
in  the  former  proceeding  is  manifest,  and  the  fact  that  the  plaint- 
iff omitted  to  produce  upon  the  former  trial  all  the  evidence  that 
was  admissible  in  her  behalf  does  not  entitle  her  to  retry  the  ques- 
tion of  the  defendant's  liability.  Having  considered  all  the  au- 
thorities to  which  our  attention  has  been  called,  and  without  at- 
tempting to  explain  or  harmonize  all  that  may  have  been  said  by 
judges  and  text  writers  upon  the  question  of  estoppel  by  judgment, 
we  are  of  the  opinion  that  the  rule  that  a  former  judgment  is  final 
and  conclusive  between  the  parties,  not  only  as  to  the  matters  ac- 
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tually  determined,  but  as  to  every  other  matter  within  the  legiti- 
mate" purview  of  the  original  action,  which  might  have  been  litig- 
ated and  decided,  was  properly  applied  in  this  action,  and  that  the 
judgment  should  be  a&rmed.     Judgment  affirmed,  with  costs. 
All  concur. 


Isaac  P.  Powers,  App*U,  v.  Hikam  Kn^app,  Resp't 

(Supreme  Court,  Oeneral  Term,  Fourth  Department,   filed  Febiniary,  1896.) 

Corporations— Stockholders— Liability. 

Where  any  part  of  Uie  stock  of  a  corporation,  organized  under  the  Act 
of  1848,  has  been  issued  in  payment  of  the  purchase  price  of  property, 
without  fraud  in  its  valuation,  the  holders  thereof  cannot  be  made  liable  to 
creditors,  either  by  a  failure  of  the  stockholders  to  pay  the  remainder  of 
the  capital,  or  by  an  omission  of  the  officers  of  the  company  to  record  the 
certificate  of  such  payment. 

Appeal  from  a  judgment  dismissing  the  complaint  on  the 
merits,  entered  on  a  verdict  for  defendants,  and  from  an  order 
denying  a  motion  for  a  new  trial.  ^ 

jSannibal  Smith,  for  app*lt;  Watson  M.  Rogers,  for  resp't 

Martin,  J. — Tliis  action  was  brought  against  the  defendant,  as 
a  stockholder  of  the  Winslow  &  Knapp  Lumber  Company,  to  re- 
cover a  debt  held  by  the  plaintiff  against  that  corporation.  The 
Winslow  &  Knapp  Lumber  Company  was  incorporated  under  the 
provisions  of  chapter  40  of  the  Laws  of  1848  and  the  subsequent 
acts  amendatory  thereof  and  additional  thereto.  The  action  was 
founded  upon  the  provisions  of  section  10  of  that  act,  which  reads: 

"All  the  stockholders  of  every  company  incorporated  under  this 
act,  shall  be  severally  individuallv  liable  to  the  creditors  of  the 
company  in  which  they  are  stockholders,  to  an  amount  equal  to 
the  amount  of  stock  held  by  them  respectively  for  all  debts  and 
contracts  made  by  such  company,  until  the  whole  amount  of  cap- 
ital stock  fixed  and  limited  by  such  company  shall  have  been  paid 
in,  and  a  certificate  thereof  shall  have  been  made  and  recorded  as 
prescribed  in  the  followmg  section  ;  and  the  capital  stock,  so  fixed 
and  limited,  shall  all  be  paid  in,  one-half  thereof  within  one  year, 
and  the  other  half  thereof  within  two  years  from  the  incorporation 
of  said  company,  or  such  corporation  shall  be  dissolved." 

The  defense  is  based  upon  the  provisions  of  section  2  of  chapter 
333  of  the  Laws  of  1853,  which  was  an  act  to  amend  chapter  40 
of  the  Laws  of  1848.     Section  2  declares  : 

**The  trustees  of  such  company  may  purchase  mines,  manufact- 
ories, and  other  property  necessary  for  their  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment  therefor;  and 
the  stock  so  issued  shall  be  declared  and  taken  to  be  full  stock, 
and  not  liable  to  any  further  calls  ;  neither  shall  the  holdera  there- 
of be  liable  for  any  "further  payments  under  the  provisions  of  the 
tenth  section  of  the  said  act;  but  in  all  statements  and  reports  of 
the  company,  to  be  published,  this  stock  shall  not  be  stated  or  re- 
ported as  being  issued  for  cash  paid  into  the  company,  but  shall 
ue  reported  in  this  respect  according  to  the  fact" 
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On  the  trial,  at  the  close  of  tlie  evidence,  the  court,  following  a 
former  decision  of  this  court,  71  Hun,  371;  58  St  Rep.  23^  held 
that  the  defendant  was  a  stockholder  in  the  Winslow  &  Knapp 
Lumber  Company,  and  liable  for  the  amount  of  the  plaintiffs  deot, 
unless  the  stock  held  by  him  was  issued  under  the  provisions  of 
the  amendatory  statute  passed  in  1853.  The  quesitions  whether 
the  stock  held  by  the  defendant  was  issued  in  payment  for  prop- 
erty purchased  by,  the  corporation,  whether,  if  the  stock  was  issued 
for  property,  it  was  fairly  worth  the  face  value  of  the  stock,  or,  if 
the  property  was  valued  too  high,  whether  such  valuation  was 
fraudulent,  were  submitted  to  the  jury  in  a  charge  to  which  there 
was  no  exception.  The  jury  found  for  the  defendant  While 
the  evidence  bearing  upon  these  questions  was  conflicting,  still  a 
careful  reading  of  it  renders  it  clear  that  it  was  sufficient  to  just- 
ify the  verdict  if  the  jury  gave  credit  to  the  testimony  of  the  de- 
fendant's witnesses.  The  question  of  the  credibility  of  the  wit- 
nesses was  for  the  jury.  We  are  of  the  '©pinion  that,  un3er  the 
evidence,  the  questions  submitted  were  questions  of  ifact  for  the 
jury;  that  the  evidence  was  sufficient  to  justify  its  verdict;  that 
the  verdict  was  not  so  clearly  against  the  weight  of  evidence  as 
to  authorize  this  court  to  disturb  the  judgment;  and  that  the  find- 
ing of  the  jury  upon  the  questions  submitted  should  be  regarded 
as  final.  Therefore,  in  the  further  discussion  of  the  case,  it  will 
be  assumed  that  the  stock  held  by  the  defendant  was  issued  in 
payment  for  property  purchased  by  the  corporation;  that  the  prop- 
erty so  purchased  was  fairly  worth  the  face  value  of  the  stock 
issued  therefor,  or,  if  not,  tliat  the  over- valuation  of  the  property 
was  the  result  of  an  honest  mistake  as  to  its  value,  and  was  not 
the  result  of  dishonesty  or  fraud.  Assuming  these  to  be  the  facts,  it 
would  seem  that  the  provisions  of  the  amendment  of  1853  were 
sufficient  to  relieve  the  defendant  from  the  liability  sought  to  be 
enforced  by  this  action.  The  only  liability  incurred  by  the  de- 
fendant, if  any,  was  that  created  by  section  10  of  the  statute  of 
1848,  and  but  for  the  amendment  of  1853  the  defendant  would 
have  been  liable  under  section  10,  and  the  court  so  held.  Ob- 
viously, the  purpose  of  that  amendment  was  to  authorize  the  crea- 
tion of  a  class  of  stockholders  who  would  be  free  from  the  liabil- 
ity imposed  by  section  10,  and  as  to  whom  none  of  the  provisions 
of  that  section  should  apply.  The  amendment  of  1853,  in  clear 
and  positive  terms,  declares  that  such  stockholders  shall  not  be 
liable  "for  any  further  payments  under  the  provisions  of  the  tenth 
section."  Clearly,  the  purpose  of  the  legislature  was  to  exempt 
the  holder  of  such  stock  from  any  liability  under  the  provisions  of 
section  10  of  the  original  act,  and  no  stronger  or  plainer  language 
could  have  been  employed  to  express  that  purpose.  Under  that 
amendment,  a  part  or  the  whole  of  the  stock  of  such  a  corpora- 
tion may  be  paid  for  by  the  purchase  of  property  at  its  fair  value, 
and,  when  thus  paid  for,  the  holder  of  the  stock  is  not  afterwards 
liable  either  for  calls  by  the  corporation  or  for  claims  against  it 
Schenck  v.  Andrews,  46  N.  Y.  589.  If  any  part  of  the  stock  of 
such  a  corporation  has  been  so  issued  without  fraud  in  the  valua- 
tion of  the  property,  the  holders  thereof  cannot  be  made  liable  to 
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creditors,  either  by  a  failure  of  the  stockholders  to  pay  the  remain- 
der of  the  capital,  or  by  an  omission  of  the  officers  of  the  company 
to  record  the  certificate  of  such  payment  Brown  v.  Smithy  13 
Hun,  411,  affirmed  80  N.  Y.  650.  A  mere  mistake  or  error  of 
judgment  of  the  trustees,  either  as  to  the  necessity  of  the  purchase 
or  as  to  the  value  of  the  property,  if  made  in  good  faith,  and  not 
in  evasion  of  the  statute,  will  not  subject  the  holder  of  stock  issued 
for  property  to  the  liability  provided  by  section  10.  Section  2  of 
the  statute  of  1853  gives  the  trustees  a  "discretion,  and  they  are  to 
be  the  judges  both  as  to  the  necessity  for  the  property  purchased 
and  as  to  the  value  of  it  Good  faith  and  the  exercise  of  a  proper 
discretion  and  honest  judgment  are  all  that  is  required.  Schenck 
V.  Andrews,  57  N.  Y.  133;  Boynton  v.  Andrews,  63  N.  Y.  93; 
Douglass  v.  Ireland,  73  Nr  Y.  100.  The  questions  in  the  case 
whether  the  propei-ty  purchi\sed  was  worth  the  nominal  value  of 
the  stock,  or  believed  by  the  trustees  to  have  been  of  that  value, 
or  whether  the  transaction  was  a  sham  by  which  the  trustees 
sought  to  evade  the  statute,  were  questions  of  fact,  and  properly 
submitted  to  the  jury.  Lake  Superior  Iron  Co.  v.  Drexel,  90  N. 
Y.  87,  94.  "A  discrepancy  in  the  opinions  of  witnesses  upon  the 
question  of  value  cannot  be  considered  as  sufficient  to  establish 
fraud,  so  as  to  render  a  stockholder  individually  liable."  Boynton 
V.  Andrews,  63  N.  Y.  95.  One  who  seeks  to  attack  stock  issued 
for  property,  and  thereby  to  create  a  cause  of  action  in  his  favor 
against  a  stockholder,  must  allege  that  such  stock  was  issued  for 
property  received  by  the  corporation  at  a  fraudulent  valuation, 
and  the  burden  of  establishing  fraud  is  upon  him.  Howell  v.  Lam- 
bert, 66  Hun,  4;  49  St  Rep.  179.  We  think  the  principle  of  these 
cases  fully  justified  the  court  in  submitting  the  questions  it  did  to 
the  jury,  and  requires  us  to  uphold  the  judgment  upon  the  merits. 

Our  attention  is  called  by  the  appellant  to  several  rulings  made 
by  the  trial  judge  as  to  the  admission  and  rejection  of  evidence. 
Each  of  the  exceptions  to  such  rulings  has  been  carefully  exam- 
ined, but  we  find  none  that  present  any  error  that  is  prejudicial 
to  the  plaintifL  It  should  be  borne  in  mind  that  the  only  quest- 
ions submitted  to  the  jury  were  whether  the  stock  held  by  the  de- 
fendant was  property  stock,  and  if  so,  whether  it  was  fraudulently 
issued.  While  evidence  was  admitted  which  tended  to  show  that 
the  defendant  was  not  a  stockholder  in  the  corporation  against 
which  the  plaintiff's  debt  existed,  yet,  at  the  close  of  the  evidence, 
the  court  held,  as  a  matter  of  law,  that  the  defendant  was  such  a 
stockholder.  This  did  not  render  the  evidence  which  tended  to 
show  that  he  was  not  a  stockholder  inadmissible  at  the  time  when 
it  was  admitted,  as  the  court  could  not  then  have  known  that  the 
defendant  would  not  be  able  to  furnish  sufficient  proof  to  establish 
that  fact  Therefore  it  cannot  be  said  that,  when  the  evidence 
was  offered,  it  was  inadmissible,  Moreover,  if  the  evidence  was 
inadmissible,  its  admission  could  notr  have  prejudiced  the  plaintiff, 
and  the  error  should  be  disregarded. 

Thus,  we  are  led  to  the  conclusion  that  the  questions  at  issue 
between  the  parties  in  this  case  were  properly  submitted  to  the 
jury;  that  the  evidence  was  sufficient  to  uphold  its  verdict ;  that 
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none  of  the  exceptions  taken  to  the  admission  or  rejection  of  evi- 
dence are  sufficient  to  justify  a  reversal ;  and  that  the  judgment 
should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs. 

All  concur. 


Augusta  Jones  ei  al,  Resp'ts,  v.  Ezekial  B.  Hoyt,  App'lt 

(Supreme  Court,  General  Term,  Fourth  Department,  Filed  February,  1896.) 

Champerty — ^What  not. 

Section  147  of  1  R.  S.  789,  has  no  application  to  a  conveyance  of  land,  a 
portion  of  which  is  in  the  possession  of  an  adjoining  owner  merely  through 
the  incorrect  location  of  the  boundary  line. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff  and  from  an  order  denying  a  morion  for  a  new  trial,  made 
on  the  minutes. 

Oeorge  Barrow^  for  app'It ;  Hani  Jt  Everson^  for  resp'ts. 

Martin,  J. — This  action  was  ejectment  It  was  brought  to  re- 
cover a  strip  of  land  in  the  possession  of  the  defendant,  which  was 
about  eight  and  one-half  feet  in  width,  lying  immediately  north  of 
the  premises  occupied  by  the  plaintiffs.  Both  the  plainriffs*  and 
the  defendant's  lots  were  on  the  east  side  of  West  street,  in  the 
city  of  Syracuse.  They  were  a  part  of  what  was  known  on  the 
trial  as  "  Block  69,"  which  was  aivided  into  five  lots,  numbered 
from  1  to  5,  inclusive.  The  defendant  was  the  owner  of  lot  3, 
while  the  plaintiffs  claimed  to  own  the  northern  portion  of  lot  4. 
One  of  the  questions  which  arose  upon  the  trial  was  the  true  loca- 
tion of  the  line  between  lots  3  and  4.  The  plainriffs  claim  that 
they  were  the  owners  and  entitled  to  the  possession  of  thirty-five 
feet  of  the  northern  portion  of  lot  4,  and  that  it  included  the"  land 
in  question.  The  defendant  denied  that  the  plaintiffs  owned  or 
were  entitled  to  the  possession  of  any  portion  of  the  strip  in  ques- 
tion. He  also  claimed  that  he  had  acquired  title  to  it  by  adverse 
f)ossession,  and  that  the  line  between  the  parties  had  been  estab- 
ished  by  practical  location.  On  the  trial  the  court  submitted  to 
the  jury  three  questions:  (1)  Whether  the  plaintiffs  had  the 
record  title  to  the  strip  of  land  in  question;  if  so,  (2)  whether  the 
defendant  had  acquired  title  to  it  by  adverse  possession  ;  and  (3) 
whether  there  had  been  a  practical  location  of  the  line  between 
these  lots  so  as  to  leave  the  strip  in  quesrion  as  a  part  of  tlie  de- 
fendant's premises.  Upon  all  these  questions  the  jury  found  in 
favor  of  the  plaintiffs.  A  careful,  and  somewhat  critical,  exami- 
nation of  the  evidence  has  led  us  to  the  conclusion  that  it  was 
sufficient  to  justify  the  court  in  submitting  those  questions  to  the 
jury  and  to  uphold  its  verdict  The  appellant,  however,  now 
contends  that  the  deed  to  the  plaintiffs'  grantor  or  predecessor  in 
utle  was  void  under  the  provisions  of  section  147,  art  4,  tit  2, 
c.  1,  pt  2,  Rev.  St,  which  declares  that "  every  grant  of  lands 
shall  be  absolutely  void,  if,  at  the  time  of  the  delivery  thereof, 
such  lands  ^hall  be  in  the  actual  possession  of  a  person  claiming 
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tinder  a  title  adverse  to  that  of  the  grantor."  It  is  manifest,  we 
think,  that  this  statute  has  no  application  to  this  case.  Here  the 
question,  so  far  as  it  is  claimed  that  that  statute  has  any  bearing, 
was  one  merely  of  the  location  of  the  proper  line  between  lots  S 
and  4.  It  does  not  appear  that  either  the  defendant  or  any  of  his 
grantors  ever  had  or  claimed  to  have  any  title  to  lot  4  or  any  por- 
tion of  it  There  must  be  a  specific  adverse  title  before  there  can 
be  any  adverse  holding  under  this  statute.  To  constitute  a  viola- 
tion of  this  statute,  a  possession  under  some  specific  title,  which 
in  itself  is  adverse  to  the  title  of  the  plaintiff,  must  have  been 
shown.  Orary  v.  Goodman,  22  N.  Y.  170;  Sands  v.  Hughes,  5S 
id  296;  Ghristie  v.  Gage,  71  id.  192;  Higinbot/iam  v.  Stoddard, 
72  id.  94,  100;  Matter  of  Department  of  Public  Paries,  73  id.  560, 
567 ;  Pope  v.  Hanmer,  74  id.  240,  245  ;  Datvley  v.  Brown,  79  id. 
S90 ;  Damiger  v.  Boyd,  120  id.  628 ;  30  St  Kep.  889 ;  American 
Sink  Note  Go.  v.  New  York  El  R  Co.,  129  N.  Y.  253,  263 ;  41 
St  Rep.  531.  The  doctrine  of  these  cases  fully  sustains  the  prop- 
osition stated.  It  follows,  therefore,  that  as  in  this  case  neither 
the  defendant  nor  his  grantors  claimed  under  any  specific  title 
which  was  in  itself  adverse  to  the  title  of  the  plaintiffs,  the  de- 
fendant's contention  cannot  be  sustained.  We  are  of  the  opinion 
that  the  questions  in  this  case  were  properly  submitted  to  the 
jary,  that  there  were  no  exceptions  which  would  justify  an  inter- 
ference with  the  verdict,  and  that  the  judgment  should  be  af- 
firaied. 

Judgment  and  order  affirmed,  with  costs. 

All  concur. 

In  the  Matter  of  the  Estate  of  Samuel  R  Weed,  Deceased. 

{Surrogate*^  Court,  Madison  County,  Filed  December^  1894.) 

Tax— Transfer — Assignment  op  legacy. 

The  amount  paid  by  the  assignee  to  the  legatee,  upon  tlie  assignment  of 
the  legacy,  is  not  the  proper  basis  for  the  assessment  of  the  transfer  tax. 
Such  right  is  based  upon  the  existence  of  assets  in  the  hands  of  the  execu> 
tor. 

Assessment  of  the  collateral  inheritance  tax  against  the  estate 
of  Samuel  R  Weed,  deceased. 

M.  H.  Kiley,  for  administrator  of  >S  Henry  Davis,  deceased ;  K 
N.  Wilson,  for  Gcm-ie  W  Johnson  ;  J.  A.  Johnson,  for  comptroller. 

Kennedy,  S.— Samuel  R  Weed  died  atthetownof  Cazenovia, 
N.  Y.,  on  the  20th  day  of  August,  1891,  leaving  a  will  in  and  by 
which,  among  other  legacies,  he  gave  to  Carrie  W.  Johnson  $2,- 
000  and  appointed  his  nephew,  S.  Henry  Davis,  one  of  his  execu- 
tors. At  the  date  of  his  will,  July  15,  1887,  he  was  supposed  to 
be  worth  $20,000  or  more.  Immediately  after  his  death  his  lega- 
tees learned  that  said  Davis  had  destroyed  the  will,  and  also 
claimed  that  the  testator  left  no  property.  Investigation  showed 
that  said  Davis  had  obtained  substantially  all  the  money  and  se- 
curities owned  by  the  testator,  and  invested  them  in  his  own  name* 
&L  Rkp..  Vol.  LXVI.        18 
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or  in  the  name  of  another  in  his  interest,  in  speculative  schemes  or 
property  in  other  states  which  were  of  very  little  value  and  prac- 
tically wortlilesa  Within  a  day  or  two  after  Mr.  Weed's  death, 
Mrs.  Johnson  demanded  of  said  Davis  the  amount  of  her  legacy, 
And,  by  means  of  threats  of  prosecution  for  his  criminal  act  in  de- 
stroying the  will,  procured  from  him  the  amount  of  her  legacy^ 
she  at  the  same  time  assigning  it,  and  all  her  interest  in  andto  tne 
same  to  said  Davis.  This  legacy  was  paid  for  with  the  individual 
property  of  said  Davis,  no  part  of  the  consideration  having  ever 
belonged  to  Mr.  Weed,  nor  was  any  part  of  it  the  avails  of  prop- 
erty which  said  Davis  ever  obtained  from  the  testator.  Within  a 
few  days  after  the  payment  of  this  legacy  said  Davis  died,  and  ad- 
ministrators were  appointed  t  >  settle  his  estate.  Proceedings  were 
thereafter  commenced  in  the  surrogate's  court  to  establish  and  pro- 
bate said  destroyed  will,  and,  after  considerable  time  spent  in  liti- 
gation, the  same  was  duly  admitted  to  probate.  The  total  assets 
of  the  Weed  estate,  as  ascertained  by  the  parties  interested  and  by 
the  appraiser  appointed  for  the  purpose  of  assessing  the  inheritance 
tax,  amounted  to  the  sum  of  $719.50,  from  which  is  to  be  de- 
ducted $150  for  funeral  expenses,  leaving  only  the  sum  of  $569.50 
to  be  distributed  among  the  legateea  Taepro  rata  shares  of  this 
sum  among  the  legatees  of  said  will,  omitting  some  expenses  of 
administration,  are  as  follows:  Carrie  W.  Johnson,  niece,  $112.76; 
Susan  Davis,  sister,  $169.14 ;  Edwin  R.  Davis,  nephew,  $112.76 ; 
S.  Henry  Davis,  nephew,  $169.14;  Presbyterian  Church,  $5.63. 

Assuming  that  the  amounts  of  the  shares  of  the  niece  and  nep- 
hews are  as  above  stated,  they  are  not  liable  to  any  tax,  for  the 
reason  that  all  of  them  amount  only  to  the  sum  of  $894.66.  A 
tax,  however,  of  five  per  cent  was  assessed  upon  Mrs.  Johnson's 
legacy  of  $2,000,  being  the  sum  paid  to  her  by  S.  Henry  Davis, 
upon  the  theory  that,  having  received  the  amount  designated  in 
Mr.  Weed's  will  as  her  legacy,  it  was  liable  lo  the  tax.  Mra 
Johnson  claims  that  she  is  not  liable  to  pay  any  tax  upon  the 
amount  paid  her,  for  the  reason  that  her  legacy  was  not  paid  with 
funds  that  were  ever  a  part  of  the  Weed  estate,  having  been  sold 
and  assigned  to  Davis  for  the  sum  of  $2,000.  The  administrator  of 
S.  Henry  Davis  claims  that  his  estate  is  in  no  event  liable  to  a  tax, 
because  the  sum  going  to  his  estate  asassignee  and  legatee  amounts 
only  to  the  sum  of  $281.90,  and  the  total  assets  of  the  Weed  estate 
are  less  than  $500,  going  to  nephews  and  nieces.  We  think  the 
claim  of  each  appellant  is  correct,  for  the  reason  that  the  only 
property  liable  to  the  inheritance  tax  is  that  of  which  a  person 
died  seized  or  possessed,  and  Mr.  Weed  was  never  seized  of  any 
portion  of  the  $2,000  paid  to  Mrs.  Johnson.  Previous  to  Mr. 
Weed's  death,  S.  Henry  Davis  had  obtained  possession  of  nearly 
iill  of  the  testator's  property,  and  squandered  it  in  worthless  invest- 
ments, so  that  at  the  time  of  his  death  he  was  only  seized  or  pos- 
sessed of  the  sum  of  $719.50  and  a  worthless  claim  against  his 
nephew  for  the  property  taken  from  him.  But  it  is  claimed  that 
because  S.  Henry  Davis  was  named  as  executor  in  the  Weed  will, 
and  paid  Mrs.  Johnson  $2,000  for  her  legacy,  and  took  an  assign- 
ment thereof  to  himself,  either  Mrs.  Johnson  or  the  estate  of  said 
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Davis  is  liable  for  the  tax  on  the  amount  paid  her.  We  do  not 
think  the  fact  that  Davis  was  named  as  executor  in  the  Weed  will 
is  of  an^  importance  in  determining  the  question  at  issue,  because 
at  the  tmie  of  the  payment  to  Mi-a  Johnson  the  will  had  not  been 
iirobatcd,  and  he,  therefore,  sustained  no  official  relations  to  the 
Weed  estate.  As  he  had  not  assumed  to  act  and  did  not  propose 
to  qualify  as  iwi  exectftor,  he  had  the  same  ri^lit  to  take  an  assign- 
ment of  Mrs.  Johnson's  legacy  as  any  other  individual,  ai^d  pay 
iherefor  any  sum  that  Mi's.  Johnson  would  consent  to  accept,  and 
when  he  purchased  it  with  his  individual  funds  he  took  the  as- 
signment burdened  with  the  hazard  that  upon  the  settlement  of 
the  Weed  estate  there  might  not  be  sufficient  funds  to  pay  it  in 
full,  or  any  portion  of  it,  and  impressed  with  any  inheritance  tax 
that  the  law  might  impose  upon  Mrs.  Johnson's  share  of  the  assets. 
The  assignment  could  only  carry  with  it  whatever  interest  Mra 
Johnson  might  ultimately  have  in  the  Weed  estate ;  nor  pould 
said  Davis  recover  from  said  estate  as  assignee  any  larger  sura 
than  her  pro  rata  share  of  the  assets.  It  is  not  the  legacy  that  is 
taxable,  but  the  property  of  which  a  testator  dies  seized  or  pos- 
sessed applicable  to  the  payment  of  the  legacy.  The  fact  that 
Davis  paid  Mrs.  Johnson  $2,000  for  legacy,  then  worth  but 
$112.76,  is  a  matter  which  does  not  concern  the  state.  It  can 
derive  no  benefit  from  the  private  contract  of  legatees.  If  the  in- 
heritance tax  can  be  based  upon  the  amount  paid  on  such  con- 
tracts, instead  of  upon  property  seized  or  possessed  by  the  de- 
ceased at  his  deatn,  there  would  be  no  sure  standard  for  the 
assessment  of  the  tax.  The  state  liaving  declared  what  property 
is  assessable,  and  how  the  tax  thereon  is  to  be  collected,  its  officers 
can  do  no  more  than  enforce  the  law  as  they  find  it.  Having  pro- 
vided a  method  for  the  assessment  and  collection  of  the  tax,  such 
officers  must  accept  it  in  the  discharge  of  their  duties.  The 
statute,  which  clearly  defines  the  duty  of  the  executor  in  the  col- 
lection of  a  tax,  is  in  part  as  follows  : 

"  Any  administrator,  executor,  or  trustee  having  in  charge  or 
trust  any  legacy  or  property  for  distribution  subject  to  the  said 
tax  shall  deduct  the  tax  therefrom,  or  if  the  legacy  or  property  be 
not  money,  he  shall  collect  the  tax  thereon  upon  the  appraised 
value  thereof  from  the  legatee  or  person  entitled  to  such  property, 
and  he  shall  not  deliver,  or  be  compelled  to  deliver,  any  specific 
legacy  or  property  subject  to  tax  to  any  pei-son  until  he  shall  have 
collected  the  tax  thereon."    Laws  1892,  a  899,  §  6. 

It  will  be  §een  that  when  the  executor  has  collected  the  tax 
upon  the  appraised  value  of  property,  except  money,  his  duty  is 
ended.  If  he  pays  the  legacy,  or  any  portion  of  it,  without  first 
deducting  the  tax,  he  becomes  personally  liable  to  the  state  for 
the  amount  He  must  collect  the  tax  upon  personal  property 
from  the  assets  within  his  hands,  and  he  is  not  authorized  to  col- 
lect it  from  any  other  source.  Whether  a  legacy  is  of  much  or 
little  value,  or  whether  it  will  sell  for  its  face  or  not,  is  a  matter 
with  which  he  has  nothing  to  do,  and  over  which  he  has  no  con- 
trol. The  tax  thereon  can  neither  be  increased  nor  diminished  hj 
any  act  of  the  legatee.      An  assignee  purchasing  a  legacy  buys  it 
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at  his  peril,  and  has  no  remedy  against  the  estate  if  there  ebould 
be  a  loss  from  his  investment  In  the  present  case  Mrs.  Johnson 
has  received  no  property  from  the  Weed  estate  in  payment  of  her 
legacy,  and  makes  no  claim  for  it  She  owes  it  nothing,  and  is 
under  no  obligation  to  it,  because  she  has  received  nothing  from 
it  The  estate  owes  her  nothing,  and  can  demand  nothing  from 
her.  She  has  parted  with  her  legal  right  to  the  legacy  bequeathed 
to  her,  but  in  parting  with  it  neither  she  nor  her  assignee  could 
deprive  the  state  of  its  legal  right  to  collect  the  tax  that  might 
become  due  upon  the  decedent's  property  if  it  were  of  sufficient 
amount  to  be  taxable.  This  right  is  based  upon  the  existence  of 
assets  in  the  hands  of  an  executor.  He  must  deduct  the  tax  or 
collect  it  from  the  property  in  his  hands.  He  can  maintain  no 
action  against  the  legatee  for  the  recovery  of  the  tax  on  personal 
property.  He  must  get  it  from  the  assets  in  his  hands,  and,  hav- 
mg  done  this,  his  duty  is  ended.  In  this  proceeding  the  total 
assets  of  the  Weed  estate  are  $719.50,  and  yet  Mrs.  Johnson  or 
her  assignee  is  asked  to  pay  a  tax  on  $2,000,  being  $1,280.50 
more  than  the  testator  was  seized  or  possessed  of  at  the  time  of 
his  death.  These  figures  are  an  unanswerable  argument  against 
the  claim  of  the  state  for  the  recovery  of  any  tax  whatever.  An 
order  may  therefore  be  entered  vacating  and  setting  aside  the 
former  assessment  of  the  tax  in  this  matter.  An  order  may  also 
be  entered  allowing  each  appellant  $20  costs  and  expenses  on  each 
appeal,  payable  from  any  inheritince  taxes  in  the  hands  of  the 
county  treasurer ;  but  this  order  is  conditioned  upon  and  subject 
to  the  approval  of  the  comptroller  of  the  state  of  New  York. 
Ordered  accordi  ngly . 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Arch- 
ibald A  Skillman,  as  Administrator  of  Edward  A.  Skill- 
man,  Deceased. 

{Surrogate's  Ckmrt,  Westchester  County,  Filed  December,  1894.) 

Tax— Transfer— Exemptions. 

Where  the  distributive  shares  of  children  in  the  estate  of  their  deceased 
father  are  less  than  $10,000  each,  they  are  not  taxable,  though  they  ex- 
ceed, in  the  aggregate,  the  sum  of  $10,000. 

Judicial  settlement  of  the  accounts  of  an  executor. 

M,  e/.  A,  McChffery,  for  the  administrator ;  John  Hoag^  county 
treasurer,  in  pro.  per. 

• 

Coffin,  S. — The  late  decision  of  the  court  of  appeals  in  Matter 
of  Hof man's  Estate,  143  N.  Y.  327 ;  62  St  Eep.  246,  confronts 
me  in  this  case.  If  it  is  to  be  followed,  then  the  distributive  shares 
of  these  sons,  although  less  than  $10,000  each,  should  be  decreed 
to  be  subject  to  a  tax  of  one  per  cent  It  is  abundantly  shown  ia 
the  opinion  in  that  case  that  it  was  the  settled  doctrine  of  that 
court  that  the  tax  is  one  upon  the  right  of  succession,  levied  upoa 
successors  in  respect  to  the  estates  to  which  they  succeeded,  and 
not  upon  the  decedent's  estate  as  such,  upon  which,  in  the  aggre- 
gate, no  tax  was  imposed.      The  case  hinged  upon  the  construc- 
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tion  of  section  22,  c.  899,  Laws  1892,  which  provides  that  "  the 
words  *  estate  '  and  *  property,'  as  used  in  this  act,  shall  be  taken 
to  mean  the  property  or  interest  therein  of  the  testator,  intestate, 
grantor,  bargainor,  or  vendor,  passing  or  transferred  to  those  not 
herein  specifacally  exempted  from  the  provisions  of  this  act,  and 
not  as  the  property  or  interest  therein  passing  or  transferred  to  in- 
dividual legatees,  devisees,  heirs,  next  of  kin,  donees  or  vendees," 
etc.     The  learned  judge  proceeds  to  say : 

"  We  must  look  for  some  place  in  the  act  where  the  word  'prop- 
erty *  is  used  by  itself,  and  to  some  extent,  ambiguously,  and  there- 
fore needs  the  nelp  of  a  definition.  We  find  such  a  possible  place 
in  section  2,  where  the  phrase  is,  *  unless  it  is  personal  property 
of  the  value  of  ten  thousand  dollars  or  more.*  That  may 
mean  the  aggregate  value  of  all  the  property  transferred  to  tax- 
able persons,  or  the  sepamte  value  of  each  several  transfer.  We 
had  said  that  it  meant  the  latter,  but  now  comes  the  legislature 
declaring  that  the  word  *  property '  shall  mean  what  property 
passes  to  those  not  exempted,  and  not  what  passes  to  individual 
transferees.  While  the  prohibition  cannot  apply  to  the  general 
theory  of  the  tax,  it  can  apply  to  this  description  of  a  specific 
limitation.  We  had  said  that  it  related  to  the  property  of  individual 
transferees,  but  that  construction  section  22  was  intended  to  for- 
bid and  to  prevent  If  it  does  not  mean  that,  I  am  unable  to  per- 
ceive any  office  it  can  perform  or  any  purpose  it  can  subserve. 

It  may  seem  presumptuous  for  this  court  to  preseni;  a  solution, 
other  than  the  above,  of  the  difficulty  encountered  by  the  able 
jurist  who  delivered  the  opinion,  but  it  may,  with  hesitation,  be 
attempted,  and  is  this  :  It  had  been  held  by  this  court  in  Matter 
of  Peck,  30  St  Rep.  209,  and  in  MaUer  of  UnderhilTs  EstoUe,  20  N. 
Y.  Sapp.  134,  that  the  fair  market  value  of  each  several  transfer 
to  legatees,  to  be  fixed  by  the  appraiser,  was  not  the  amount  given, 
but  the  amount,  less  the  interest  to  the  time  when  it  became  payable  to 
the  l^atee  or  transferee,  and  hence  that  a  legacy  of  $500  to  a  col- 
lateral was  not  subject  to  the  tax.  *  Interest  was,  in  like  manner, 
deducted  from  taxable  legacies.  This  practice  was  thereafter  fol- 
lowed in  this  and  some  other  like  courts,  except  that  of  New  York 
{In  re  Bird's  Estate  [Sum]  11  N.  Y.  Supo.  896,)  until  the  enact- 
ment of  the  section  in  question,  which  renaered  it  nece^ary  to  tax 
them  as  of  the  value  they  possessed  in  the  hands  of  the  testator, 
and  not  of  their  value  when  reaching  the  hands  of  the  legatees, 
eta  These  cases  must  have  been  known  to  the  person  or  committee 
who  prepared  the  act  of  1892,  and  section  22  was  inserted,  pre- 
sumably, in  order  to  settle  the  question  effectually  ;  and  that,  it 
strikes  me,  was  the  only  object  of  that  section  in  this  regard.  If 
we  are  to  follow  the  decision  in  the  case  of  Hoffmanns  Estate^  where 
the  interest  of  the  mother  was  less  than  $10,000,  and  was  held  to 
be  taxable  at  one  per  cent  because  all  of  the  interests  transferred 
exceeded  that  sum,  then  if  a  legacy  of  $5,000  be  given  to  a  widow, 
$2,500  to  a  son,  $2,500  to  a  daughter,  and  $2,000  to  a  niece,  all 
are  alike  subject  to  a  tax,  the  sums  given  to  the  widow  and  chil- 
dren at  one  per  cent,  and  to  the  niece  at  five  per  cent 

Now,  by  section  22,  the  property  or  interest  therein  referred  to 
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relates  only  to  sucli  as  is  not  specifically  exempted  from  the  provi- 
sions  of  the  act ;  and  section  2  expressly  provides  that  transfers  by 
will  or  intestate  law  to  the  widow  or  any  child,  eta,  shall  not  be 
subject  to  any  tax  where  the  personal  property  so  transferred  is 
less  than  $10,000  in  value,  and,  if  more  than  that,  it  shall  be  sub- 
ject to  a  tax  of  one  per  cent  The  words,  **of  any  father,  mother^ 
husband,  wife,  child,"  eta,  are  to  be  taken  distributively,  so  that 
$50,000  in  legacies  may  be  bequeathed  to  them  in  sums  less  than 
$10,000  each,  and  thus  they  shall  be  exempt  from'  taxation.  If 
this  be  so,  then  it  seems  to  me  that  the  doctrine  laid  down  in  Re 
Hoffman  8  Estate  is  subversive  of  the  provisions  of  the  act  itself, 
pro  taiilo.  It,  doubtless,  will  be  considered  in  a  high  degree  pre- 
sumptuous also  for  a  court,  so  very  inferior  as  this,  to  even  ques- 
tion, much  more  to  have  the  assurance  to  disregard,  the  dictum  of 
the  most  exalted  tribunal  in  the  state ;  but  it  is  believed  that,  if 
the  reason  above  assigned  for  the  enactment  of  the  section  in  ques- 
tion had  been  brought  to  the  attention  of  that  court,  the  result 
might  have  been  different  It  says,  in  the  opinion:  "  We  had 
said  it  [the  former  act]  related  to  the  property  of  individual  trans- 
ferees, but  that  construction  section  22  was  intended  to  prevent 
If  it  does  not  mean  that,  I  am  unable  to  perceive  any  office  it  can 
perform,  or  any  useful  purpose  it  can  subserva"  w  ithout  the 
necessity  there  of  groping  for  a  hidden  and  doubtful  meaning  and 
purpose,  it  is  here  attempted  to  be  shown  that  the  meaning  is 
clear,  and  the  purpose  to  be  subserved  was  the  imposition  of  the 
tax  upon  the  value  of  the  legacy,  etc.,  in  the  hands  of  the  testator 
or  intestate,  and  not  its  value  to  the  legatee  or  distributee,  shorn 
of  interest  until  payabla  The  situation  is  very  embarrassing ; 
nevertheless  I  must  declare  my  conviction  that  the  distributive 
shares  of  these  sons  are  not  subject  to  the  tax.  Ordered  accord- 
ingly.   

Johannes  H.  Johannessen,  App'lt,  v.  John  Monroe  et  oi, 

Bespts. 

(Supreme  Court,  General  Term,  First  Department,  FUed  FArtui/ry  IS,  189S,} 

1.  Lbttbrs  of  credit— OONSroBEUTION. 

Id  order  to  charge  with  liability  the  maker  or  drawer  of  a  special  letter 
of  credit,  it  is  essential  to  prove  that  it,  as  it  is  neither  Deffotiable  nor  as- 
signable, was  made  for  a  consideration,  unless  such  liability  can  be  sup- 
ported by  an  estoppel. 

2.  Same— EsTOPPBii. 

Where  a  person  becomes  a  bona  fide  holder  for  value  on  the  strength  of 
representations  by  the  drawer  of  a  special  letter  of  credit  that  it  had  been 
duly  issued  and  was  available  for  the  full  amount  thereof,  in  the  manner 
provided  by  its  terms,  the  latter  is  estopped  from  denying  that  it  was  is- 
sued for  a  valuable  consideration. 

8.  Same— HoLDBR  for  value. 

One  who  accepts^a  letter  of  credit  in  payment  of  a  debt  due  is  a  holder 
for  value. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

Wilhelmus  Mynderse^  for  pPflE  ;  George  A,  Strong^  for  def  ts. 
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O'Brien,  J. —The  compraint,  in  substance,  alleges  that  on  Feb- 
ruajfy  28,  1892,  the  defenaants  issued  and  delivered  to  one  Boe 
a  letter  of  credit,  as  follows : 

"No.  5,687- 

"  Office  of  John  Monroe  &  Co.,  Bankers,  No.  82  Nassau  street 

"  New  York,  February  26,  1892. 

** Messrs.  Munroe  &  Co.,  Paris — Gentlemen:  We  hereby 
open  a  credit  with  you  in  favor  of  Captain  J.  A.  Johannessen,  s. 
a  Raylton  Dixon,  for  fifteen  thousand  franc  (fcs.  15,000),  availa- 
ble in  bills  at  ninetv  days*  date.  On  acceptance  of  any  bill  or 
bills  drawn  under  this  credit,  you  are  to  draw  on  Carsten  Boe, 
New  York,  at  seventy-five  days'  date,  payable  at  the  current  rate 
of  exchange  for  first-class  bankers'  bills  on  Paris  oil  day  of  ma- 
turity. Commission  as  arranged.  Bills  under  this  credit  to  be 
drawn  at  any  time  prior  to  May  1st,  1892. 

"  Truly  yours,  John  Munroe  &  Co. 

"  The  above  may  be  availed  of  in  sterling,  if  desired ;  sav,  six 
kundred  pounds  sterling  (£600).  J.  M.  &  Co." 

Boe,  on  March  10,  1892,  being  indebted  to  the  plaintiff,  gave 
and  delivered  to  him  the  letter  of  credit,  which  the  plaintiff  ac- 
cepted as  payment  by  the  said  Boe  at  the  full  face  value  thereof. 
Prior  to  acceptance,  the  plaintiff  was  assured  by  statements  and 
representations' of  the  defendants  that  it  had  been  duly  issued,  and 
was  available  for  the  full  amount  thereof,  in  the  manner  provided 
by  the  terms  thereof  The  plaintiff,  having  accepted  the  letter  of 
credit  from  Boe  under  such  circumstances,  thereupon  caused  no- 
tice to  be  sent  to  the  defendants,  and  duly  drew  his  bill  of  ex- 
change or  draft  upon  Munroe  &  Co.  at  ninety  days,  for  £600 
British  sterling.  The  draft  was  presented  for  acceptance,  and, 
upon  acceptance  being  refused,  was  protested,  and  notice  given  to 
the  defendants ;  and  it  is  for  the  whole  amount  of  £600,  equiva- 
lent to  $2,919.60,  together  with  the  cost  of  protest  and  interest, 
that  the  plaintiff  demands  judgment 

At  the  beginning  of  the  trial,  defendants  moved  to  dismiss  the 
complaint,  upon  the  ground  that  it  did  not  state  any  cause  of  ac- 
tion. After  an  intimation  by  the  court  that  the  complaint  should 
be  dismissed,  the  counsel  for  the  plaintiffs  requested  to  be  allowed 
to  amend  by  adding  an  allegation  which  would  show  that  the  de- 
fendants were  copartners,  doing  business  "  under  the  firm  name 
and  style  of  Munroe  &  Co.  in  Paris,  France,  as  well  as  under  the 
firm  name  and  style  of  John  Munroe  &  Co.  in  New  York."  The 
court  denied  the  motion  to  amend,  and  thereupon  granted  the  mo- 
tion to  dismiss  the  complaint,  to  which  rulings  exceptions  were 
taken,  which  were  directed  by  the  court  to  be  heard  in  the  first 
iwtance  at  general  term.  The  two  questions  therefore  presenteil 
ase  (1)  whether  the  complaint  states  a  good  cause  of  action,  and 
(^  wnether  it  was  error  in  the  court  to  refuse  to  permit  the 
Miendment  as  requested. 
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As  stated  in  13  Am.  &  Eng.  Enc.  Law,  p.  237  : 

"  A  *  letter  of  credit '  may  be  defined  to  be  a  letter  of  request, 
whereby  one  person  requests  another  to  advance  money  or  give 
credit  to  a  third,  and  promises  that  he  will  repay  or  guaranty  the 
same  to  the  person  making  the  advancement,*or  will  accept  bills 
drawn  upon  himself  for  the  like  amount  It  is  called  a  *  general 
letter  of  credit*  when  it  is  addressed  to  all  persons  in  general,  and 
a  *  special  letter  of  credit'  when  addressed  to  a  particular  person 
by  name." 

The  letter  of  credit  here  sued  upon  being,  under  all  the  defini- 
tions, a  **  special  letter  of  credit,"  we  shall  confine  ourselves  to  the 
rules  relating  to  such  an  instrument  In  the  book  already  quoted, 
and  under  the  subtitle  of  *'  Negotiability,"  it  is  said  (page  243) : 

"  There  seems  to  be  no  doubt  that  a  special  letter  of  credit  is 
not  negotiable.  Especially  is  this  true  when  it  is  more  in  the  na- 
ture of  a  guaranty  than  when  it  relates  to  bills  of  exchanga" 

And  again,  at  pa^e  240 : 

"  In  order  to  render  the  writer  of  a  letter  of  credit  liable  either 
upon  an  implied  acceptance  or  agreement  to  accept  drafts  taken 
on  the  faith  of  such  letter,  the  drafts  must  be  taken  for  a  valuable 
consideration." 

In  the  well  considered  case  of  Bank  v.  Kaufman^  93  N.  Y.  277, 
we  find  certain  principles  and  rules  laid  down  for  our  guidance, 
which,  though  taken  iromtheircontext,  may,  without  introducing 
confusion,  be  grouped  together.     It  is  therein  said  : 

"  The  true  aistinction  between  general  and  special  guaranties, 
as  contained  in  letters  of  credit,  is  that,  upon  the  faith  of  a  gen- 
eral guaranty,  any  person  is  entitled  to  advance  money  or  incur 
liability  upon  complying  with  its  terms,  and  can  recover  thereon 
the  same  as  though  specially  named  therein.  In  the  case  of  a 
special  guaranty,  however,  the  liberty  of  accepting  its  terms  is 
confined  to  the  person  to  whom  it  is  addressed,  and  no  cause  of 
action  can  arise  thereon  except  by  their  action  in  complying  with 
its  conditions.  *  *  *  The  common-law  rule  applies  to  con- 
tracts of  guaranty  as  well  as  to  other  contracts,  that  a  consideration 
is  necessary  to  render  them  valid,  and  that,  unless  such  consider- 
ation be  acknowledged  by  the  contract  itself,  it  is  still  necessary 
to  prove  one  in  order  to  recover  thereon.  *  *  ^  In  the  case 
of  a  special  guaranty  the  consideration  necessary  to  support  the 
promise  may  be  either  one  furnished  by  the  principal  to  the  guar- 
antor, or  by  the  promisee  to  either  the  principal  or  some  third  per- 
son, according  to  the  terms  of  the  guaranty.  *  *  *  A  gen- 
eral letter  of  credit  is  addressed  to  and  invites  people  generally  to 
advance  money,  give  creditor  sell  property,  in  reliance  upon 
it ;  and,  when  this  is  done,  the  contract  is  complete,  and  the  ac- 
ceptor becomes  a  party  to  it,  and  may  enforce  it  for  his  own  bene- 
fit *  *  *  In  all  of  the  cases  where  guarantors  have  been 
held  liable,  even  to  third  persons,  upon  such  instruments,  the  let- 
ter embraces  either  an  express  or  implied  request  to  such  persons- 
to  advance  value  upon  the  faith  of  the  paper  therein  described ; 
and  it  is  because  they  have  parted  with  value  upon  such  request 
that  the  liability  of  the  promisor  to  them  is  preoicated" 
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Where  it  appears  that  the  person  sought  to  be  charged,  for  a 
valuable  eonsiaeration,  issuecl  a  letter  of  credit,  and  that,  upon  the 
faith  of  it,  the  plaintiff  gave  value  for  the  benefits  thereunder,  a 
cause  of  action  is  stated  ;  and  we.  think,  in  addition,  that  if  the 

Slaintiff,  relying  upon  the  faith  of  representations  or  statements  of 
efendants  that  the  letter  was  issued  for  a  valuable  consideration, 
parted  with  value,  then  a  cause  of  action  is  stated.  A  right  to  re- 
cover in  such  case  is  based  on  an  estoppel.  The  complaint  does 
not  allege  that  the  letter  of  credit  was  issued  for  a  valuable  con- 
sideration ;  the  theory  upon  which  a  right  to  recover  is  based  be- 
ing that,  having  inquired  and  being  assured  by  defendants  that 
the  letter  of  credit  was  duly  issued  and  available  according  to  its 
terms,  the  plaintiff  then  accepted  it  in  payment  of  an  indebted- 
ness. Unaer  the  decisions  this  constituted  the  plaintiff  a  holder 
for  value,  the  law  being  that  one  who  accepts  a  letter  of  credit  in 
payment  of  a  debt  due  is  a  holder  for  valua  This  letter  does  not 
purport  on  its  face  to  have  been  issued  for  value  received;  and 
the  question  remains,  notwithstanding  the  fact  that  the  plaintiff  is 
a  holder  for  value,  whether  a  good  cause  of  action  is  stated  with- 
out an  all^ation  showing  that  it  was  issued  by  defendants  for  a 
consideration. 

Were  this  a  promissory  note,  or  governed  by  similar  rules,  then 
it  would  not  be  necessary  to  allege  that  it  was  issued  for  a  consid- 
eration; it  having  been  held  in  Underhill  v.  Phillips^  10  Hun,  591, 
that  in  an  action  on  a  negotiable  promissory  note  it  was  not  neces- 
sary to  allege  or  prove  a  consideration ;  and  in  Carnrighi  v.  Oray^ 
57  Hun,  518;  38  St  Rep.  98,  affirmed  127  N.  Y.  92;  38  St 
Rep.  56,  it  was  held  that  it  was  not  necessary  to  prove  value  in  an 
action  on  a  negotiable  promissory  note.  These  decisions  are  based 
upon  the  statute  in  this  state  relating  to  promissory  notes,  and 
upon  the  privilege  which  promissory  notes,  like  bills  of  exchange, 
enjoy  (a  privilege  not  conceded  to  other  unsealed  instruments)  of 
being  presumed  to  be  founded  upon  a  valuable  consideration. 
Story,  Prom.  Notes  (7th  ed.)  p.  234,  §  181. 

With  respect  to  letters  of  credit,  Daniel  on  Negotiable  Instru- 
ments (3d  ed.,  §  1790)  says: 

*'While  not  possessed  of  the  characteristics  of  negotiability 
which  pertain  to  bills  and  notes,  they  partake  of  them  to  such  an 
extent  as  to  be  necessarily  classed  as  negotiable  instruments." 

We  find,  however,  no  authority  in  this  state  which  goes  to  the 
extent  of  holding  that  a  special  letter  of  credit,  such  as  is  here  in 
question,  is  negotiable. 

As  to  instruments  other  than  promissory  notes,  therefore,  par- 
ticularly instruments  in  writing,  such  as  special  letters  of  credit, 
which  are  neither  negotiable  nor  assignable,  in  order  to  charge  the 
maker  or  drawer  with  liability  it  is  essential  to  prove  that  such 
instruments  were  made  for  a  consideration,  unless  such  liability 
can  be  supported  by  an  estoppel.  Allegations  which  are  essential 
to  be  proved  should  be  alleged.  Applying  these  principles  to  the 
case  at  bar,  we  think  that,  unless  the  plaintiff  states  a  good  cause 
of  action  upon  the  theory  that,  as  the  result  of  the  representations 
St.  Rep,,  Vol.  LXVl.        19 
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made  by  the  defendants,  he  accepted  tlie  letter  in  payment  of 
Boe's  indebtedness,  thus  becoming  a  holder  for  value,  and  so  en- 
titled to  avail  himself  of  the  terms  of  the  letter  of  credit,  then  the 
dismissal  of  the  complaint  was  right  See  Bank  v.  Myles,  73  N. 
Y.  337  ;  Birckhead  v.  Brown,  5  Hill,  634 ;  Bank  v.  Kaufman,  93 
N.  Y.  273 ;  Leslie  v.  BasseU,  129  id.  525 ;  42  St  Rep.  358. 

This  we  regard  as  the  sole  theory  upon  which  the  complaint 
can  be  supported,  as  we  do  not  think  there  is  much  force  in  the 
other  grounds  relied  upon,  one  of  which  is  that  the  refusal  of 
Munroe  &  Co.  of  Paris  to  accept  the  draft  created  some  liability 
as  against  the  defendants.  The  defendants  could  not  be  held  lia- 
ble for  the  refusal  of  Munroe  &  Co.  of  Paris  to  accept,  unless,  for 
a  consideration,  they  contracted  that  they  would  accept,  or  unless, 
because  of  plaintiff's  being  a  holder  for  value,  to  whom  representa- 
tions were  made,  the  defendants,  as  against  him,  are  estopped. 
Practically,  then,  the  question  narrows  down  to  the  construction  to 
be  given  to  the  language  of  the  complaint  If  it  therein  appeai-s  that 
the  defendants  contracted  with  the  plaintiff,  for  a  valuable  con- 
sideration, that  Munroe  &  Co.  of  Paris  would  accept  plaintiff's 
drafts,  or  if  plaintiff  parted  with  value  upon  the  faith  of  the  letter 
of  credit  in  a  way  to  create  an  estoppel,  then  the  complaint  is 
sufficient 

Upon  the  first  branch,  plaintiff  insists  that  the  words,  in  the 
letter  of  credit,  "Commission  as  arranged,"  are  a  statement  of  a 
consideration  to  the  defendants ;  while  the  defendants  as  strena- 
ously'insist  that  they  have  no  such  meaning,  but  are  a  mere  con- 
densed method  of  saying  to  the  Paris  house,  "Arrange  your  com- 
mission with  plaintiff  if  you  act  on  this  letter."  There  is  no  state- 
ment in  the  complaint  or  a  consideration  having  been  paid  to  the 
defendants  by  anyone ;  and  the  attempt  to  resort  to  these  words 
as  an  equivalent  to  such  an  allegation  is  clearly  an  afterthought, 
and,  as  an  afterthought,  we  think  it  without  force,  and  accept  the 
construction  contended  for  by  the  defendants. 

It  is  further  insisted,  however,  by  the  plaintiff  that: 

"There  is  another  aspect  to  the  relation  of  the  parties.  The  de- 
fendants constituted  Boe  their  agent  to  deliver  the  letter  of  credit, 
and  are  bound  by  his  acts,  and  are  chargeable  in  law  with  the  re- 
ceipt of  the  consideration  paid  to  him  by  the  plaintiff,  and  are 
liable  to  the  plaintiff  in  this  action  for  the  amount  or  value  of  the 
letter  of  credit" 

If  there  is  any  strength  in  this  argument,  it  arises  not  from  the 
different  aspect  in  which  we  may  regard  the  relation  of  the  par- 
ties, but  fron)  that  portion  which  states  that  the  defendants  are 
chargeable  in  law  with  the  receipt  of  the  consideration  paid  to  Boe 
by  the  plaintiff,  which  brings  it  back  to  the  same  position  from 
which  we  have  been  considering  it 

Our  conclusion,  therefore,  is  that  unless  the  complaint  shows 
that  the  defendants  agreed,  for  a  valuable  consideration,  that  the 
draft  would  be  accepted,  or  expressly  in  writing  agreed  so  to  ac- 
cept it,  or  unless  the  plaintiff,  upon  the  faith  of  such  agreement  to 
aooept,  parted  with  something  ol  ralae  to  Boe,  from  whom  he  re- 
odved  the  letter  of  credit,  then  no  cause  of  Bctiou  is  stated.     In 
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the  latter  alternative  the  complaint  is  sustainable  upon  the  theory 
of  an  estoppel,  which  from  its  nature  requires  the  support  of  a 
consideration.  In  other  words,  unless  there  is  a  parting  witli 
value,  it  is  difficult,  if  not  impossible,  in  any  given  case,  to  create 
an  estoppel  Here  it  is  alleged  that  the  defendants  duly  issued 
and  delivered  to  Boe  the  letter  of  credit,  and  that  the  defendants 
informed  the  plaintiff,  before  he  accepted  it,  that  the  same  had 
been  duly  issued,  and  was  available  for  the  full  amount  thereof. 
This  we  do  not  regard  as  equivalent  to  a  statement  that  a  consid- 
eration had  been  given  for  the  letter  of  credit.  It  was,  however, 
equivalent  to  saying  to  the  plaintiff  that  it  was  valid,  and  that  the 
obligation  created  by  it  would  be  met  according  to  its  terms. 
This  certainly  would  justify  the  plaintiff  in  acting  upon  the  faitU 
of  such  representations ;  and  where,  as  here,  he  did  so  act,  and  re- 
ceived the  letter  of  credit,  giving  therefor  a  valuable  considera- 
tion by  taking  it  in  payment  of  a  debt  (which,  upon  all  the  au- 
thorities, would  make  him  a  bona  Me  holder  for  value),  we  do 
not  see  why,  upon  such  facts,  the  defendants  should  not  be  held 
liable.  In  other  words,  the  defendants  having,  upon  the  applica- 
tion of  Boe,  extended  to  the  latter  a  credit  Available  in  favor  of 
the  plaintiff,  which  the  plaintiff  received,  but  which,  before  tak- 
ing, lie  inquired  about  from  the  defendants  as  to  its  availability 
according  to  its  terms,  and,  after  assurances  such  as  were  here 
given,  it  having  been  then  received  by  the  plaintiff  for  value,  we 
think  that,  irrespective  of  the  question  whether  or  not  the  defend- 
ants received  any  consideration  from  Boe  therefor,  the  plaintiff,  as 
against  the  defendants,  is  entitled  to  recover. 

With  respect  to  the  other  question,  as  to  the  amendment,  it 
was  clearly  a  matter  of  discretion ;  nor  by  the  refusal  was  the 
plaintiff  injured.  The  aqtion  being  against  the  drawer,  it  would 
add  no  strength  to  the  cause  of  action  to  allege  that  the  firm  upon 
whom  the  letter  was  drawn  was  the  same  identical  firm,  but  resi- 
dent in  another  place.  Its  liability  is  predicated  upon  its  refusal 
to  secure  to  plaintiff  the  credit  as  provided  in  the  letter;  and 
whether,  as  proof  of  this,  it  is  shown  that  the  defendants  them- 
selves,  or  some  house  upon  whom  they  drew  the  letter,  refused, 
would  not  strengthen  the  plamtiff's  position.  If,  by  reason  of  the 
issuance  of  such  letter,  the  plaintiff  secured  rights  as  against  the 
defendants,  he  can  maintain  this  action  as  against  them,  whether 
they  drew  the  letter  of  credit  upon  themselves  in  Paris  or  upon 
some  other  firm. 

We  think,  therefore,  that  the  exceptions  are  well  taken,  and 
that  there  should  be  a  new  trial,  with  costs  to  plaintiff  to  abide 
the  event. 

Van  Brunt,  P.  J. — I  concur  in  the  conclusion  arrived  at  by 
Mr.  Justice  O'Brien  m  the  case  at  bar  But  I  do  not  concur  in 
his  definition  of  what  is  now  understood  in  the  commercial  world 
as  a  *4etter  of  credit"  In  the  disposition  of  the  question  in- 
volved in  this  case  there  seems  to  be  no  necessity  for  a  discussion 
upon  that  point  It  appears  that  the  piamtiff  took  this  letter  of 
credit  for  value,  accepting  u  as  payment  for  a  debt  due  by  the 
person  from  whom  he  received  iu     Prior  to  its  acceptance  the 
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plaintiff  made  inquiry  of  the  defendants,  and  was  assured  \yy  them 
that  it  had  been  duly  issued,  and  was  availiable  for  the  full 
amount  thereof,  in  the  nianner  provided  by  the  terms  thereof. 
The  defendants  having  made  this  representation,  upon  which  the 
plaintiff  accepted  the  letter  of  credit  for  value,  are  estopped  from 
alleging  that  it  was  issued  without  value  or  because  of  fraudulent 
representation.  The  plaintiff,  having  taken  it  in  good  faith  for 
value,  after  the  representations  made,  has  an  undoubted  right  to 
enforce  it 

It  is  suggested  by  Mr.  Justice  Follett  that  the  representation 
was  simply  that  the  letter  was  genuine  and  available  according 
to  its  terms.  If  the  letter  was  genuine  and  available  according 
to  its  terms,  it  is  difficult  to  see  why  the  plaintiff  has  not  a  right 
to  enforce  it,  and,  if  it  turned  out  not  to  be  available  according 
to  its  terms,  why  he  has  not  a  right  to  recover  the  damages  sus- 
tained. 

The  exception  should  be  sustained,  and  a  new  trial  ordered, 
with  costs  to  the  plaintiff  to  abide  the  event 

FoLLETT,  J.  (dissenting). — This  action  is  to  recover  on  a  special 
letter  of  credit,  issued  February  26, 1892,  by  the  defendants,  tank- 
ers of  New  York,  to  Carsten  Boe,  and  addressed  to  Monroe  &  Co., 
bankers  of  Paris,  France,  for  £600  sterling.  March  10, 1892,  this 
letter  was  delivered  by  Carsten  Boe  to  the  plaintiff,  in  payment  of 
a  debt  for  £600  sterling ;  and  on  the  same  day  the  plaintiff  drew 
his  bill  of  exchange  on  Monroe  &  Co.  of  Paris,  France,  for  £600, 
which  that  firm  refused  to  honor,  upon  the  ground,  as  it  is  alleged 
in  the  answer,  that  the  latter  was  issued  without  consideration, 
and  was  obtained  by  fraud. 

Aside  from  certain  excepted  cases,  a  plaintiff  who  seeks  to  re- 
cover on  a  contract  must  allege  and  prove  a  consideration  for  the 
promise.  The  excepted  cases  are  contracts  under  seal,  contracts 
executed  pursuant  to  a  statute,  promissory  notes,  and  inland  bills 
of  exchange.  1  Eev.  St  p.  768 ;  Gamwnght  v.  Oray,  127  N.  Y. 
92  ;  38  St  Rep.  56 ;  Moak,  Van  Santv.  PI.  164  If  the  contract 
sued  on  recites  a  consideration,  and  is  set  forth  in  the  complaint, 
it  is  a  sufdcient  allegation  of  a  consideration.  The  case  at  bar 
does  not  fall  within  any  of  the  exceptions  It  is  not  alleged  in 
the  complaint  that  the  defendants  received  a  consideration  for  the 
letter  of  credit,  or  that  they  ever  represented  that  they  did,  and  a 
cause  of  action  is  not  stated.  It  is  urged  that  the  defendants  are 
estopped  from  denying  that  they  received  a  consideration  for  the 
letter.  This  argument  is  founded  on  the  allegation  that  de- 
fendants represented  to  the  plaintiff  '*that  said  letter  of  credit  had 
been  duly  issued  by  them,  and  was  available  for  the  full  amount 
thereof  in  the  manner  provided  by  the  terms  of  said  letter  of  credit 
or  advica"  This  was  but  a  representation  that  the  letter  was 
genuine  and  available  according  to  its  terma  By  its  term  no  ac 
tion  could  be  maintained  thereon  by  Carsten  Boe  without  alleging 
and  proving  a  consideration  therefor.  It  is  not  alleged  that  de- 
lendants  knew,  when  said  representation  was  made,  that  the  plaint- 
iff was  about  to  take  the  letter  from  Carsten  Boe  in  payment  of  a 
debt,   or  for  any   purpose,   or  in  any   manner.      There  is  no 
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estoppel  in  the  ease,  and  the  plain tiS  stands  in  the  shoes  of  Car* 
sten  Boe.  The  plaintiff's  exceptions  should  be  overruled,  his 
motion  for  a  new  trial  denied,  and  a  judgment  ordered  for  the  de- 
fendants, with  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Janb 
Oakes  ei  al,  as  Executors  of  the  Estate  of  William  Hutchi- 
son, Deceased. 

{Supreme  Court,  General  Term,  First  Department^  Filed  February  15,  1896.) 

1.  ExBCUTORs— Accounting — Counsel  fees. 

To  determine  what  are  reasonable  counsel  fees  to  be  paid  b^  an  execu- 
tor, is  not  within  his  discretion  ;  that  question  is  to  be  determined  by  the 
court  which  passes  upon  his  accounts. 

2.  8amb. 

Where  it  is  the  right  and  the  dut^r  of  the  executor  to  use  reasonable 
diligence  to  secure  a  proper  construction  of  the  will,  he  has  authority  to 
incur  such  expenses,  including  payment  of  counsel  fees,  as  should  be  rea- 
sonable and  necessary  in  the  due  performance  of  such  duty. 

Appeal  from  a  decree,  disallowing  certain  charges  and  expenses 
for  counsel  fees  paid  in  actions  brought  against  the  estate,  in 
which  the  executors  were  parties  defendant, 

Henry  L,  Sprague^  for  app'lts;  Walter  S,  Logan^  for  resp't  Rosen- 
thal; George  C.  Austin,  for  resp't  Austin. 

Parker,  J. — A  trustee's  duty  is  not  satisfied  by  merely  de- 
fending suits  which  tend  to  diminish  the  trust  estate.  He  is  bound 
as  well  to  use  due  diligence  to  carry  out  the  intention  of  the 
creator  of  the  trust,  and,  when  an  assault  is  made  upon  the  trust 
instrument  by  means  of  a  suit  inequity,  if  there  be  a  defense  to  it, 
he  should  make  it  It  the  suit  be  one  for  the  construction  of  the 
instrument,  he  is  bound  to  present  to  the  court  the  reasons,  if  any 
there  may  be,  which  call  for  such  a  construction  of  the  will  as  ac- 
cords with  the  intention  of  the  trust  maker.  Were  that  rule  other- 
wise, it  might  be  possible  for  the  beneficiaries  of  trust  estates,  in 
some  instances,  through  forms  of  legal  procedure,  to  obtain  pos- 
session thereof  upon  such  terms  as  they  should  mutually  agree 
upon;  and  thus  would  the  intention  of  the  creator  of  the  trust  be 
thwarted.  Such  a  result  the  law  will  not  tolerate,  and  to  prevent 
the  possibility  of  its  accomplishment  it  burdens  the  trustee  with 
the  responsibility  of  using  reasonable  carearjd  diligence  to  protect 
and  execute  in  all  its  integrity  the  provisions  of  the  instrument 
creating  the  trust,  and  appointing  him  to  attend  to  its  execution. 
And  this  duty  is  none  the  less  obligatory  because  he  happens  to 
be  a  beneficiary  under  the  instrument,  of  which  he  is  tdso  the 
trustee,  and  may  to  some  extent  profit  by  a  successful  defense  of 
a  suit  which  assails  one  or  more  of  its  provisions.  The  necessary 
and  reasonable  expense  incurred  by  the  trustee,  in  the  perform- 
ance of  any  duty  imposed  upon  him  by  law,  constitutes  a  charge 
upon  the  estate,  and  he  is  entitled  to  be  reimbursed  therefrom. 
In  Noyes  v.  Blakeman,  3  Sandf.  531,  the  court  said: 
"The  object  of  the  suits  by  plaintiffs  was  to  charge  the  debts 
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of  the  insolvent  husband  upon  the  trust  estate;  in  other  words,  to 
set  aside  the  trust  deed.  *  *  *  The  defense  of  these  suits 
was,  herefore,  a  duty  which  the  law  imposed  upon  the  trustee, 
and  for  all  reasonable  expenses  incurred  oy  him  in  the  discharge 
of  this  necessary  duty  he  has  entitled  to  reimburse  himself  from  the 
funds  in  hand,  and  from  such  other  as  he  might  thereafter  receive 
from  the  trust  estate.  The  law  is  clearly  settled,  and  it  would  be 
a  reproach  to  its  principles  or  its  administration  were  it  otherwise, 
that  all  necessary  expenses  of  a  trustee — that  is,  all  expenses  of 
every  kind  which  are  reasonable,  and  in  good  faith  incurred  by 
him  for  the  defense,  protection,  or  reparation  of  the  estate — are  to 
be  treated  inequity  as  a  charge,  in  all  cases  upon  the  rents  and 
profits;  and,  when  incurred  for  the  benefit  of  the  whole  estate, 
*  *  *  upon  the  inheritance  and  fee.  The  doctrine  in  equity 
is  so  unquestionable  and  familiar  that  it  may  be  regarded  as  ele- 
mentary that  all  the  necessary  expenses  of  a  trustee  are  to  be  reim- 
bursed to  him  out  of  the  estate,  although  no  provision  whatever  ia 
relation  to  such  expenses  is  contained  in  the  deed  or  other  instru- 
ment by  which  the  trust  is  created.  In  every  such  instrument 
there  is  an  implied  direction  that  all  such  expenses  as  the  preserva- 
tion or  protection  of  the  estate  may  require  shall  be  incurred,  and  an 
implied  stipulation  or  promise  that,  when  incurred,  they  shall  be 
a  charge  upon  the  estate." 

Irving  v.  De  Kay^  9  Paige  521,  and  Wetmore  v.  Parker^  52  N.  Y. 
451,  were  each  actions  brought  by  the  executors  for  a  construc- 
tion of  the  will,  and  counsel  fees  were  allowed  on  the  ground  that 
they  were  necessarily  and  properly  incurred  in  the  faithful  per- 
formance of  the  duties  of  the  executors.  Other  cases  might  be 
cited  to  the  same  effect,  but  the  rule  is  deemed  too  well  settled  to 
required  further  amplification  of  authority.  What  constitutes  rea 
sonable  counsel  fees  is  not  committed  to  the  discretion  of  the  trustea 
Theoourt  which  passes  upon  his  accounts  must  determine  that  ques- 
tion. First  it  will  inquire  whether  the  trustee  had  the  right  to 
incur  an}''  expense,  and,  if  that  question  be  decided  in  the  affirm 
ative,  it  will  next  determine  what  amount  it  was  reasonable  and 
necessary  for  him  to  have  expended  for  the  purpose;  and,  if  his 
actual  expenditures  exceed  such  sum,  the  excess  must  be  borne 
by  tlie  trustee  personally.  In  this  case  the  learned  surrogate  has 
found  that  the  executors  have  paid  out,  in  various  litigations,  for 
counsel  fees,  the  sums  of  money  which  they  ask  to  be  credited 
with  on  this  accounting  as  executors  of  the  last  will  and  testament 
of  William  Hutchison,  deceased.  He  has  also  found  as  a  con- 
clusion of  law  that  such  fees  were  **  not  paid  for  services  or  work 
rendered  to  this  estate,  but  were  inrmroper  and  unnecessary  pay- 
ments, afid  should  be  disallowed."  That  a  part  of  the  suras  thus 
paid  out  were  not  properly  chargeable  against  the  estate  seems  to 
us  very  clear.  The  record  retainer  of  some  of  the  counsel  was  for 
the  beneficiaries  under  the  will,  having  no  official  connection  with 
that  instrument,  and  the  number  of  counsel  employed  would  seem 
to  be  far  beyond  the  necessities  of  such  a  presentation  of  the  trus- 
tee's side  of  the  case  as  the  law  enjoins.  Their  number  suggests 
instead  the  practice  of  personal  litigants,  in  a  doubtful  contest, 
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reaching  out  for  everything  which  gives  promise  of  the  slightest 
assistance.  But,  while  all  the  claims  of  the  executors  for  counsel 
fees  paid  should  not  have  been  allowed,  we  think  the  surrogate 
was  wrong  in  deciding  that  the  execatora  of  the  will  of  William 
Hutchison  were  not  entitled  to  be  reimbursed  to  any  extent  what- 
ever for  the  expenses  incurred  by  them  in  certain  litigations  in- 
tended to  affect  the  disposition  of  the  estate.  There  were,  it  seems 
to  us,  two  suits  in  which  the  executors  were  parties  in  their  oflBcial 
capacity,  which  it  was  their  duty  to  defend.  True,  the  interposi- 
tion of  a  defense  may  have  been  agreeable  to  their  inclinations,  but 
that  fact  cannot  add  to  or  take  from  the  legal  measure  of  their 
duty.  An  investigation  of  the  record  for  the  purpose  of  ascer- 
taining whether  it  was  their  right  and  duty  to  defend  in  their  offi- 
cial capacity  the  suits  brought  against  them  as  such  discloses  that 
William  Hutchison  died  in  1875,  leaving  a  will,  in  which  he  dis- 
posed of  an  estate  exceeding  $1,000,000 ;  the  use  for  the  entire 
estate  being  given  to  his  wife  for  life,  with  power  to  appoint  the 
same  to  five  children  and  the  issue  of  a  deceased  child.  By  a 
codicil  he  subsequently  modified  the  power  of  appointment  so  as 
to  direct  that  the  share  of  two  of  the  appointees  should  be  held  in 
trust  during  their  lives,  the  interest  to  be  applied  to  their  use,  and 
the  principal  to  go  to  their  issue,  if  any,  at  their  respective  deaths. 
The  life  tenant  (testator's  widow,')  died  in  1883,  leaving  a  will,  in 
which  she  disposed  of  her  property,  and  also  attempted  to  exercise 
the  power  of  appointment  contained  in  the  will  of  her  husband 
In  what  manner  she  made  performance  under  power  of  appoint- 
ment it  will  not  be  useful  to  state.  It  is  sufficient  to  say  that  it 
was  not  at  all  satisfactory  to  some  of  the  appointees,  and  they  ob- 
jected to  the  probate  of  her  will.  Their  contest  was  unsuccessful, 
although  waged  until  the  judgment  of  the  court  of  last  resort  was 
rendered.  The  surrogate  has  found  that  in  that  contest  the  ex- 
ecutors paid  out  for  counsel  fees  the  sum  of  $28,388.47,  at  the 
same  time  holding  that  no  part  of  that  sum  -was  properly  charge- 
able against  the  estate  of  William  Hutchison.  It  requires  but 
the  mere  statement  of  the  facts  to  make  it  clear  that  the  surrogate's 
decision,  in  such  respect,  was  well  founded. 

The  executors  wer^  accounting  for  the  manner  in  which  they 
bad  discharged  their  duties  under  the  will  of  William  Hutchison, 
and,  because  they  also  happened  to  be  the  executors  of  the  will 
of  Winifred  Austin,  gave  them  no  right  or  authority  to  charge  the 
estate  of  William  Hutchison  with  the  expenses  incident  to  the 
probate  of  her  will.  While  the  contest  over  the  probate  of  the 
will  of  Winifred  Austin  was  pending  an  action  was  brought  by 
one  of  the  contestants  for  the  purpose  of  obtaining  a  judicial  con- 
struction of  the  wills.  The  complaint,  among  other  things, 
"demands  judgment  that  the  court  shall  adjudicate  and  determine 
the  proper  construction  and  effect  of  said  wills  and  codicil  of  Wil- 
liam Hutchison,  and  shall  iidjudicate  and  determine  the  rights  of 
the  parties  hereto  in  and  to  his  estate  and  the  money  and  property 
left  by  him  as  aforesaid,  and  shall  direct  a  distribution  of  the  same 
according  to  their  respective  rights ;  the  costs  of  this  action  to  be 
paid  out  of  the  said  estate  of  William  Hutchison."     The  ex- 
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ecutors  of  the  estate  of  William  Hutchison  were  parties  defend- 
ant to  that  suit  in  their  official  capacity,  and  the  reference  made  to 
the  prayer  of  the  complaint  suggests  at  once  that  it  was  not  un- 
likely that  they  were  called  upon  to  advocate  such  a  construction 
of  the  instrument  as  would  conform  to  the  intention  of  their  tes- 
tator. But  there  is  further  and  convincing  evidence  that  such  was 
the  fact  During  the  four  years  that  this  contest  was  waged  in  the 
several  courts  it  so  happened  that  of  the  three  decisions  made  no 
two  were  alike.  The  court  of  appeals,  speaking  through  Judge 
Finch,  Austin  v.  Oakesy  117  N.  Y.  577  ;  28  St.  Rep.  834,  said : 

"The  primary  question  raised  in  this  case  is  whether  the  will  of 
the  testator  gave  to  his  wife  a  single  power  of  appointment  only, 
or,  in  addition  thereto,  a  second  and  broader  power,  although 
limited  in  its  operation  to  the  shares  intended  for  the  son  James 
and  the  grandson  Charles,  and  to  the  contingency  of  the  death  of 
either  without  issue  during  the  lifetime  of  the  widow.  Stated  in 
more  convenient  form,  the  inquiry  is  whether  the  power  of  ap- 
pointment recited  in  the  testators  codicil  is  anew  ana  distinct  and 
separate  power,  adequate  to  sustain  the  appointment  made,  or  not 
so  adequate,  and  merely  a  reference  to  the  one  already  given  in 
the  will  itself.  Upon  this  question  the  trial  court  and  the  general 
term  have  differed  with  so  much  of  sensible  and  pertinent  reason- 
ing as  to  make  a  final  determination  not  altogether  easy." 

In  view  of  this  determination  by  the  court,  it  is  clear  that  itcan- 
not  be  denied  that  it  was  the  right,  and  the  duty  as  well,  of  the 
executors  of  the  will  of  William  Hutchison,  to  use  reasonable 
diligence  to  secure  such  a  construction  of  the  will  as  should  be 
agreeable  to  the  intention  of  the  testator.  That  being  so,  they 
had  authority  to  incur  such  expenses,  including  payment  of  coun- 
sel fees,  as  should  be  reasonable  and  necessary  in  the  due  perform- 
ance of  such  duties.  The  surrogate  denied  to  them  any  rights  of 
reimbursement  whatever,  but,  if  the  views  we  have  expressed  are 
correct,  it  follows  that* this  was  error. 

Charles  Austin,  after  the  death  of  Winifred  Austin,  also  com- 
menced a  suit,  the  object  of  which  was  to  obtain  partition  of  cer- 
tain premises  of  which  William  Hutchison  died  seized.  The  ex- 
ecutors of  his  will,  as  such,  were  made  parties  defendant,  and  the 
same  questions  arose  in  the  partition  suit  as  were  involved  in  the 
construction  suit  which  we  have  considered  ;  and  for  precisely  the 
same  reasons  we  think  that  the  executors  were  entitled  to  be  reim- 
bursed for  the  necessary  and  reasonable  expenses  incurred  by 
them  in  its  defense. 

So  much  of  the  decree  of  the  surrogate's  court  as  denies  the 
right  of  the  executors  to  any  reimbursement  whatever  for  legal 
expenses  and  disbursement  m  the  suits  of  James  Austin  against 
Jane  Oakes  and  othera  and  Charles  Austin  against  Jane  Oakes 
and  others  should  be  reversed,  and  the  matter  remanded  to  the 
surrogate's  court  for  further  adjudication. 

All  concur. 


Digitized  by 


Google 


Sup.Ctl  Matter  of  Gaffney.  153 

In  the  Matter  of  the  Application  of  Patrick  H.  Gaffney  for  a 
Writ  of  Mandamus. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  February  11, 1895.). 

M(JNICIPA.L  CORPORATION— ElfPLOTB — DiBCHAROB. 

An  applicatioD  by  a  discharged  employe  of  a  city  to  compel  his  reinstate* 
ment,  on  the  ground  that  he  was  an  honorably  discharged  soldier,  not 
made  until  more  than  two  years  after  his  discharge,  is  barred  by  laches. 

Appeal  from  an  order,  denying  an  application  for  a  writ  of 
mandamaa 

Sidney  Williams  {0,  B.  Van  Wart,  of  counsel),  for  app*lt;  Al* 
let  0.  McDonald,  Corp.  Counsel  (  Howard  0.  Wood,  of  counsel), 
for  resp*t. 

Pratt,  J. — The  relator  herein  slept  upon  his  right  too  long  to 
be  enti  tied  to  the  relief  he  seeks.  This  application  is  made  two 
years  and  nine  months  after  the  alleged  time  of  discharge.  Rela- 
tor must  bear  the  result  of  his  own  carelessnesa  Ilis  laches  pre- 
vents his  reinstatement  In  re  Shay,  39  St.  Rep.  856.  The  special 
term  of  this  court,  affirmed  by  the  general  term,  held  that  the 
laches  of  one  year  and  six  months  rendered  reinstatement  impos- 
sibla  See,  also.  In  re  Wortman,  2  N.  Y.  Supp.  824 ;  People  v. 
Eayden,  City  Ct  Brooklyn,  July  31,  1890.  1  recommend  affirm- 
ance without  an  opinion. 

All  concur.  

Ladknburg,  Pl'ff,  V.  Commercial  Bank  op  Newfoundland, 

Deft 

(Supreme  Court,  New  York  Special  Term,  Filed  February,  1895.) 

Attachicknt — ^Foreign  corporation. 

An  attachment  against  a  foreign  corporation  is  not  rendered  void,  mere- 
ly because  it  was  granted  without  showing  the  facts  require  by  §  1780  of 
the  Code,  but  the  defect  may  l^  cured  by  an  affidavit  fiied  nunc  pro  tunc. 

Motion  to  vacate  an  attachment. 

Mapes  <k  Kelly,  for  pl'ff  ;  Sieinhardt  A  Goldman,  for  deft 

Ingraham,  J, — The  general  term  of  this  court  has  decided  in 
a  number  of  cases  that,  in  order  to  justify  the  issuing  of  an  at- 
tachment against  a  foreign  corporation,  it  must  affirmatively  ap- 
pear that  the  plaintiff  is  either  a  resident  of  this  state,  or,  if  anon- 
resident,  that  the  action  is  brought  to  recover  damages  fora  breach 
of  a  contract  made  withm  this  state,  or  tliat  the  action  related  to 
property  within  this  state,  or  that  the  cause  of  action  arose  within 
this  state,  to  comply  with  section  1780  of  the  Code  of  Civil  Pro- 
cedure, and  that,  where  any  of  the  facts  as  required  by  section 
1780  of  the  Code  did  not  appear,  the  attachment  was  therefore  ir- 
regular, and  would  be  vacated  upon  motion.  See  Smith  v.  Milk 
Cb.,  70  Hun,  348 ;  53  St  Rep.  891 ;  IhkoU  v.  Indemnity  Co.,  81 
Hun,  577 ;  68  St  Rep.  256.  This  rule  having  become  thus  set- 
&r.  Rep.,  Vol.  LXVI.        20 
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tied  in  this  department,  whatever  my  individual  opinion  may  be, 
I  do  not  feel  at  liberty  to  disregard  it  I  am  aware  that  a  serious 
question  has  been  presented  as  to  the  power  of  the  legislature  to 
restrict  the  jurisdiction  of  the  supreme,  court,  and  that  doubt  is 
well  expressed  by  Mr.  Justice  Parker  in  bis  opinion  delivered  at 
the  general  term  in  Selser  Bros.  Go,  v.  PoUer  Produce  Oo,,  77  Hun, 
315;  69  St  Rep.  826.  Subsequent  to  the  decision  of  that  case, 
however,  Talcott  v.  Indemnity  Cb.,  supra^  reaffirmed  the  rule  before 
established.  In  Robinson  w.  Navigation  Co,,  112  N.  Y.  322,  323; 
20  St.  Rep.  741,  the  court  of  appeals  appears  to  have  held  that  an 
action  by  a  non-resident  plaintifT  against  a  foreign  corporation  can 
be  maintained  only  in  the  cases  specified.  The  attention  of  the 
court,  however,  was  not  called  to  the  limitation  of  the  power  of  the 
legislature  to  restrict  the  jurisdiction  of  the  supreme  court  in  cases 
over  which  it  had  jurisdiction  prior  to  the  adoption  of  the  consti- 
tution. If  the  legislature  had  power  thus  to  restrict  the  jurisdic- 
tion of  the  supreme  court  over  actions  against  foreign  corpora- 
tions, I  can  see  no  reason  why  it  would  not  have  power  to  restrict 
«uch  jurisdiction  over  domestic  corporations,  or  any  other  actions 
against  individual  defendants,  and  thus  seriously  restrict  the  juris- 
diction of  the  supreme  court ;  while  over  actions  in  the  superior 
city  courts  it  has  been  expressly  held  that  the  legislature  had  no 
power  to  restrict  their  jurisdiction.  Popfinger  v.  Yutte^  102  N. 
Y.  39  ;  1  St.  Rep.  334.  1  should  hardly  feel  at  liberty,  however, 
in  view  of  the  former  decision  of  the  general  term  of  this  court 
and  of  the  court  of  appeals,  to  hold  this  provision  of  the  Code  un- 
-constitutional. 

The  question  was  also  presented  on  this  motion  as  to  the  power 
of  the  court  to  allow  a  person  obtaining  an  attachment,  which  the 
justice  should  not  have  granted  because  of  a  failure  to  allege  the 
facts  of  the  residence  of  the  plaintiff,  to  file  an  affidavit  nunc  pro 
tunc,  setting  up  such  fact  In  the  case  of  Adler  v.  Fraternal  Circle^ 
19  N.  Y.  Supp.  885,  on  a  motion  to  vacate  an  injunction,  I  ex- 
fjressed  the  opinion  that  this  failure  to  state  the  facts  was  jurisdic- 
tional, and  could  not  be  cured  by  amendment  The  question  was 
not  directly  presented  there  as  to  whether  the  court  would  have 
power  to  allow  an  affidavit  setting  up  a  fact  that  existed,  and 
which  would  give  the  court  jurisdiction  over  the  subject  matter 
of  the  action  to  be  filed  nunc  pro  tunc  as  of  the  date  of  the  grant- 
ing of  the  attachment  The  claim  of  the  moving  party  here  is 
that,  as  it  did  not  appear  that  the  court  had  jurisdiction  of  the 
<^U8e  or  of  the  subject-matter  of  the  action,  the  attachment  was 
improperly  granted ;  and  that  is  because  of  the  provision  of  sec- 
tion 1780  of  the  Code,  which  provides  that  the  courts  of  this  state 
shall  have  jurisdiction  as  against  foreign  corporations  onlv  in  the 
cases  specified  in  the  section.  If  the  facts  existed  which  brought 
the  case  within  one  of  those  mentioned  in  the  section,  then  the 
court  has  jurisdiction  over  the  subject  matter  of  the  action,  and 
therefore  has  jurisdiction  to  issue  the  attachment  No  section  of 
the  Code  provides  that  to  justify  a  judge  in  granting  an  attach- 
ment the  lacts  showing  jurisdiction  should  be  presented  to  him, 
and  the  general  rule  of  law  applies  that  the  jurisdiction  of  a 
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superior  oourt  must  always  be  presumed.  Where,  therefore,  the 
facts  existed  which  gave  the  court  jurisdiction  of  the  subject- 
matter  of  the  action  and  where  a  cause  of  action  was  stated  in  the 
affidavits,  but  through  inadvertence  a  fact  was  omitted  which 
would  show  that  the  case  was  one  of  those  mentioned  in  section 
1780  of  the  Code,  and  when,  as  a  fact,  the  court  did  have  jurisdic- 
tion of  the  subject-matter  of  the  action,  I  can  see  no  reason  why 
the  court  has  not  the  power  to  allow  an  affidavit  setting  forth  that 
fact  to  be  filed  nunc  pro  tunc  as  of  the  date  of  the  granting  of  the 
attachment  And  if  the  plaintiff  here  presents  such  an  affidavit, 
sliowing  that  such  jurisdictional  facts  existed  when  the  action  was 
commenced,  I  will  allow  it  to  be  filed  nunc  pro  tunc  as  part  of  this 
motion.  In  case  such  an  affidavit  be  filed,  the  motion  will  be 
denied;  if  no  such  affidavit  be  filed,  then  the  motion  will  be 
granted.  In  either  case  I  will  grant  a  stay  of  all  proceedings 
pending  an  appeaL 

Chambers,  Pl'ff,  v.  Chambers,  Deft 

{Supreme  Court,  New  York  Special  Term,  Filed  January,  1895.) 

1.  EvroEXCB— Church  reoisteb. 

A  church  register,  when  not  required  to  be  kept  by  law,  is  not  admissible 
as  evidence  of  the  facts  therein  recited. 

2.  MaRBIAOR — ^PROOF. 

In  an  action  to  annul  a  marriage  on  the  ground  of  a  previous  marriage, 
the  declaration  of  the  defendant  to  such  former  marriage  is  not  alone  suffi- 
cient as  proof  thereof,  but  other  satisfactor7  evidence  of  the  facts  must  be 
produced.  Such  requirement  is  not  satisfied  by  the  production  of  a  church 
register,  purporting  to  contain  an  entry  of  such  marriage. 

Motion  to  confirm  tlie  repoi-t  of  the  referee. 
Samv£l  Tutth^  for  pVff;  Reuben  Mapelsden^  for  deft 

Beekman,  J. — In  an  action  to  annul  a  marriage  on  the  ground 
of  a  previous  marriage  of  the  defendant,  which -is  still  in  force, 
section  1753  of  the  Code  of  Civil  Procedure  prescribes,  among 
other  things,  that  a  final  judgment  annulling  the  marriage  shall 
not  be  rendered  by  default  without  proof  of  tlie  facts  upon  which 
the  allegation  of  nullityis  founded,  and  also  that  **  the  aeclaration 
or  confession  of  either  party  to  the  marriage  is  not  alone  sufficient 
as  proof,  but  other  satisfactory  evidence  of  the  facts  must  be  pro- 
duced." The  proofs  in  this  case,  which  were  taken  before  the 
referee,  do  not  seem  to  satisfy  this  requirement  Substantially 
the  only  proof  of  the  previous  marriage  complained  of  consists  of 
the  declarations  of  the  defendant,  testified  to  by  the  plaintiff.^  A 
marriage  register  of  the  Reformed  Church  at  Belleville,  N.  J.,  pur- 
porting to  contain  an  entry  of  the  marriage  m  question,  was  pro- 
duced by  the  minister  in  charge,  and  the  entry  read  in  evidence. 
The  witness  who  produced  the  book,  however,  did  not  himself 
solemnize  the  marriage,  was  not  present  when  it  took  place,  and 
could  not  do  more  than  identify  the  book,  and  state  that  the  entry 
was  made  during  the  incumbency  of  one  of  his  predecessors.  No 
reason  appears  why  the  clergyman  who  made  it  was  not  produced 
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as  a  witness,  and  proof  of  the  fact  made  through  him.  Books  of 
this  character  do  not  prove  themselves,  nor  are  they  prima  facie 
evidence  of  the  statements  they  contain.  The  nje  here  is  the 
same  as  in  England,  that  the  keeping  of  the  book  must  be  required 
by  law  in  order  to  give  it  credit  as  prima  facie  proof,  and  it  is  on 
this  ground  only  that  the  English  courts  have  admitted  parish 
registers  in  evidence  as  proof  of  their  contents.  Of  course,  where 
the  event  recorded  is  old,  and  from  the  nature  of  the  case  better 
evidence  cannot  be  obtained,  it  may  be,  in  a  certain  class  of  cases, 
that  the  record  would  be  admitted  as  a  circumstance  tending, 
with  others,  to  satisfy  a  reasonable  mind  that  the  fact  to  be  proved 
did  exist ;  but  this  is  not  at  all  this  case.  The  alleged  previous 
marriage  is  stated  to  have  taken  place  on  March  12,  1887,  and 
it  should  not  be  difficult  to  obtain  competent  proof  of  the  fact. 
Nor  is  there  satisfactory  evidence,  outside  of  her  own  declara- 
tion, of  the  identity  of  the  defendant  with  the  woman  whose 
marriage  is  so  recorded.  It  appears  from  the  proofs  that  the 
person  claimed  to  be  her  husband  by  the  previous  marriage  is 
accessible,  but  he  was  not  produced  before  the  referee,  and  no 
reason  appears  for  his  not  being  examined.  Without  attempt- 
ing further  to  discuss  the  evidence,  some  x)f  which  strikes  me 
as  improbable,  1  am  not  willing  to  grant  the  relief  asked  for  on  the 
case  as  it  has  been  submitted  to  ma  The  action  is  one  of  the 
gravest  character,  and  the  judgment  asked  for  should  not  be 
granted  unless  the  proofs  are  competent,  clear  and  convincing,  es- 
pecially as  there  is  a  child  by  the  marriage,  whose  status  will  be 
gravely  aflfected  by  the  action  of  the  court  The  fact  that  the  de- 
fendant has  made  default  in  pleading  does  not  relieve  the  plaintiff 
from  the  necessity  of  making  such  proof.  The  case  should  go 
back  to  the  referee  for  further  prooL  Let  an  order  be  submitted 
to  me  accordingly. 

Samuel  Branaugh,  App'lt,  v,  Theodore  B.  Basselin,  Resp'k 

{Supreme  Court,  General  Term,  Fourth  Department,  Filed  February,  1895.) 
Contract —Construction. 

A  provision  in  a  contract  for  the  sale  of  hemlock  bark  for  the  reserva* 
tion  of  a  certain  number  of  cords  and  for  payment  for  the  bark  reserved 
in  case  the  land  should  3rield  less  than  a  certain  quantity  per  acre,  was 
construed  to  mean  that  if,  excluding  tlie  amount  reserved,  there  should  not 
be  as  much  as  three  cords  per  acre,  then  the  one  dollar  per  cord  for  the 
amount  reserved  was  to  be  paid  only  to  the  extent  that  the  land  failed  ta 
produce  three  cords  per  acre. 

Appeal  from  an  interlocutory  judgment,  sustaining  a  demurrer 
to  the  complaint  on  the  ground  that  it  did  not  state  facts  sufiBicient 
to  constitute  a  cause  of  action. 

C  a  Mereness,  for  app'lt;  Mo7i  R  Brown,  for  resp't. 

Per  Cubiam. — We  are  of  tlie  opinion  that  the  twelfth  clause 
of  the  contract  between  the  parties  should  be  construed  to  mean 
that  if,  excluding  the  1,000  cords  therein  reserved,  there  should 
not  be  as  much  as  three  cords  per  acre,  then  the  defendant  agreed 
to  pay  to  the  plaintiff  one  dollar  per  cord  for  the  said  1,000  cords 
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to  the  extent  only  that  the  said  hinds  failed  to  produce  the  said 
lliree  cords  per  acre,  and  that,  therefore,  the  liability  of  the  de- 
fendant under  said  clause  would  not,  in  any  event,  exceed  the 
sum  of  $1,000. 

We  are  also  of  the  opinion  that  the  complaint  states  a  cause  of 
action.  The  contract  is  a  part  of  the  complaint  It  is  alleged 
that,  excluding  the  1,000  cords  that  wer^  reserved  by  defend- 
ant, the  land  embraced  in  the  contract  actually  produced  992^ 
cords  less  than  three  cords  per  acre;  that  the  plaintiH  has  made 
payments  on  the  contract,  and  relying  on  its  provisions,  has  over- 
paid the  defendant,  for  all  liability  existing  under  the  contract 
from  the  plaintiff  to  the  defendant,  the  sum  of  $992.50 ;  that  in 
consequence  of  such  overpayment  the  defendant  is  liable  to  repay 
the  same  to  plaintiflE,  and  the  plairttiff  has,  before  suit,  demanded 
the  same,  and  no  part  thereof  has  been  paid;  that  the  plaintiff  has 
fully  performed  all  of  the  provisions  oi  the  contract  to  be  per- 
formed by  him.  It  is  suggested  on  the  part  of  the  defendant  that 
he  lias  already  paid  one  dollar  per  cord  for  the  1,000  cords  reserved, 
and  that  this  action  is  to  recover  for  a  deficiency  beyond  that 
This,  however,  does  not  appear  from  the  complaint  It  follows 
that  the  demurrer  is  not  well  taken,  and  that  the  judgment  must 
be  reversed. 

Interlocutory  judgment  reversed,  without  costs  of  appeal  to 
either  party,  and  demurrer  overruled,  with  costs,  with  leave  to 
the  deiendant  to  answer  on  payment  of  the  costs  of  the  demurrer 

The  contract  referred  to  in  the  opinion  is  as  follows : 

*'(1)  This  agreement,  made  and  entered  into  on  the  5th  day  of 
May,  1888,  by  and  between  Theodore  B.  Basselin,  of  the  town  of 
Croghan,  Lewis  county.  New  York,  of  the  first  part,  and  Samuel 
Branaugh,  of  Carthage,  New  York,  of  the  second  part,  wit- 
nesseth: 

"(2^  Whereas,  the  party  of  the  first  part  hereto,  by  and  in  vir- 
tue of  an  agreement  in  writing,  dated  March  8,  1888,  purchased 
of  Mary  L.  Fisher  all  of  the  Hemlock  bark  on  tre^  over  one 
foot  in  diameter  at  a  height  from  the  ground  as  is  customary  for 
lumbermen  to  cut  said  tree  for  bark,  standing  and  growing  on  the 
four  west  ranges  of  township  four  (4)  Brown's  tract,  Lewis  county. 
New  York,  on  all  the  lands  in  said  township,  all  in  Lewis  county, 
and  owned  by  said  Mary  L.  Fisher,  and  lying  north  of  the  village, 
lots  (so  called)  as  surveyed  by  N.  J.  Beach,  excepting  and  reserv- 
ing the  lands  adjoining  Beaver  Lake,  Francis  Lake,  and  Beaver 
Pond;  the  reserve  line  to  be  determined  by  actual  survey,  to  be 
made  by  said  Mary  L.  Fisher,  at  her  expense,  on  or  before  the 
first  day  of  August,  1888,  for  the  purpose  of  preserving  in  a  state 
of  nature  the  lands  surrounding  the  lakes  and  ponds  aforesaid. 

"(3)  And  whereas,  by  the  terms  of  said  contract,  said  Fisher  is 
to  cause  said  timber  land  to  be  surveyed  into  lots  of  about  one  hun- 
dred and  sixty  acres  each,  as  near  as  may  be,  and  cause  the  lots  so 
surveyed  to  l>e  numbered  for  designation: 

**(4)  Now,  for  value  received,  and  in  consideration  of  the  mu- 
tual obligations  and  agreements  herein  set  forth  and  contained, 
the  party  of  the  first  part  agrees  to  sell,  and  does  hereby  sell,  to 
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the  party  of  the  second  part  hereto,  and  the  party  of  the  second 
part  doth  hereby  agree  to  and  does  purchase  of  the  party  of  the 
first  part,  all  the  hemlock  bark  purchased  by  the  party  of  the  first 
part  hereto  from  Mary  L.  Fisher  hy  and  in  virtue  of  the  contract 
hereinbefore  referred  to,  and  to  which  contract  reference  is  hereby 
made  for  greater  particularity  and  for  the  following  price,  which 
the  party  of  the  second  part  agrees  to  pay  to  the  party  of  the  first 
part,  as  follows: 

**(5)  Three  dollars  and  sixty  cents  per  acre  for  the  hemlock 
bark  on  each  and  every  acre  of  said  land  aforesaid,  and,  in  case 
said  lands  yield  more  than  an  average  of  6,000  pounds  of  hemlock 
bark  per  acre,  then  and  m  that  case  the  party  of  the  second  part 
agrees  to  pay  the  party  of  the  first  part  the  additional  sum  of  one 
dollar  for  each  additional  2,000  pounds  of  hemlock  bark. 

**(6)  The  payments  under  this  contmct  shall  be  made  as  follows, 
viz.:  $5,000  at  the  date  hereof;  and  balance,  at  the  rate  of  $3.60 
per  acre  for  the  entire  acreage,  shall  be  paid  in  four  equal  annual 
installments, — the  first  installment  payable  November  1,  1888; 
the  second  installment  payable  November  1, 1889;  the  third  install- 
ment payable  November  1, 1890 ,  and  the  fourth  installment  paya- 
ble November  1, 1891, — with  interest  upon  all  sums  unpaid  with 
each  installment  In  case  the  said  lands  yield  more  than  an  aver- 
age of  6,000  pounds  of  hemlock  bark  to  the  acre,  as  above  re- 
ferred to,  the  excess  over  said  6,000  pounds  to  the  acre,  at  the 
said  rate  of  one  dollar  for  each  additional  2,000  pounds  of  hem- 
lock bark,  shall  be  paid  to  said  Basselin  by  said  Branaugh,  with 
interest  from  April  1,  1888,  when  each  500  cords  are  delivered  at 
the  tannery  of  party  of  the  second  part 

**(7)  The  party  of  the  second  part  shall  peel  and  remove  at 
least  one  thousand  cords  of  bark  during  the  first  year,  after  April 
1,  1888,  and  at  least  four  thousand  cords  of  bark  each  year  after 
that,  until  all  the  hemlock  bark  u{>on  said  lands  as  aforesaid  is 
peeled  and  removed  pursuant  to  this  contract 

*'(8)  In  case  said  Branaugh  shall  out  over  or  remove  the  hem- 
lock bark  from  more  than  one  thousand  acres  of  said  lots  in  any 
one  year,  then  and  in  that  event  the  party  of  the  second  part 
shall,  in  addition  to  the  annual  payment,  based  upon  acreage  as 
above  provided,  pay  to  said  Basselin,  on  the  first  day  of  Novem- 
ber of  that  year,  $3.60  for  each  additional  acre  so  cut  in  excess  of 
the  one  thousand  acres,  with  interest  thereon  from  the  date  hereoL 

"(9)  It  is  further  agreed  that  the  bark  shall  be  peeled  and  taken 
oflE  by  lots  (lots  to  be  surveyed  as  aforesaid),  and  the  party  of  the 
second  part  is  to  cut  over  and  peel  the  bark  on  said  lots  but  onca 

"(10)  The  party  of  the  second  part  agrees  to  exercise  great 
care  not  to  injure  or  destroy  any  timber  or  bark,  except  as  shall 
be  absolutely  necessary  in  peeling  said  bark  and  removing  the 
same,  and,  in  case  of  failure,  to  pay  all  damages  therefor. 

**(11)  It  is  further  agreed  that  the  party  of  the  second  part 
shall  remove  the  bark  peeled  to  his  tannery  as  soon  as  practicable 
after  it  is  peeled,  having  reference  to  seasons  and  conditions  of 
roads;  and  it  is  further  agreed  that,  when  said  bark  is  taken  to 
said  tannery,  it  shall  be  fairly  and  honestly  weighed  by  the  party 
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of  the  seoond  part,  and  aa  accurate  detailed  account  of  the  net 
and  gross  weight  of  all  of  said  bark  delivered  during  the  month 
be  ddivered  by  the  said  party  of  the  second  part  to  the  party  of 
the  first  part  on  the  first  day  of  each  aod  every  month. 

**(12')  It  is  further  agreed  that  the  jMirty  of  the  first  part  reserves 
from  tnis  sale  1,000  cords  of  bark,  with  the  right  to  enter  upon 
said  land  and  take  the  same  away.  But  it  is  agreed  that  if,  ex- 
cluding the  said  1,000  cords,  there  shall  not  be  as  much  as  three 
cords  per  acre  of  bark  upon  said  lands,  then  party  of  the  fii-st 
part  is  to  pay  to  party  of*  the  second  part  $1.00  per  cord  for  the 
said  1,000  cords,  or  $1.00  per  cord  to  the  extent  that  the  said 
lands  fail  to  produce  said  three  cords  per  acre, 

*'(13)  And  it  is  further  agreed  that,  m  the  case  of  failure  of  the 
party  of  the  second  part  to  so  remove,  weigh,  and  account  for 
said  bark,  then  the  party  of  the  first  part  may  measure  the  bark 
peeled,  for  the  purpose  of  ascertaining  amount  of  payments  due 
as  above  proviaed,  and  the  amount  unpeeled  or  unaefivered  cov- 
ered by  this  contract,  if  any,  at  the  date  of  its  expiration;  it  being 
expressly  understood  that  each  and  every  cord  of  bark  herein  re- 
ferred to  shall  be  accounted  for  at  and  for  the  rate  of  2,000  pounds 
per  cord  of  bark. 

*'(14)  It  is  further  agreed  that  no  hemlock  bark  shall  be  taken, 
cut,  or  removed  from  said  lands  by  the  party  of  the  second  party 
after  1st  day  of  April,  1895,  at  which  time  the  rights  of  the  party 
of  the  second  part,  under  this  contract,  shall  cease  and  terminate; 
but  the  failure  on  the  part  of  the  party  of  the  second  part  to  re- 
move said  bark  during  the  period  aforesaid  shall  not  relieve  the 
said  party  of  the  second  part  from  this  liability  to  pay  therefor  at 
the  rates,  time,  and  in  the  manner  above  providea  by  this  con- 
tract 

"(15)  It  is  further  agreed  that,  until  said  bark  is  fully  paid  for 
as  aforesaid,  the  title  thereto  shall  be  and  remain  in  the  vendor. 

"(16)  It  is  expressly  agreed  that  in  case  said  Basselin  fails  to 
make  payments  to  said  Fisher,  under  the  contract  aforesaid,  at  ma- 
turity,thereby  impairing  the  rights  of  the  party  of  the  second 
part  under  this  contract  said  Branaugh  may  make  said  payments 
m  default,  and  hold  said  Basselin's  contract  aforesaid  as  collateral 
security  for  the  payment  so  made,  until  the  amount  thereof  is  re- 
alized, from  bart  or  otherwise,  by  the  party  of  the  second  part 
hereto. 

*'(17)  It  is  further  agreed  that  this  contract  shall  not  be  as- 
signed or  transferred  by  the  party  of  the  second  part  without  the 
written  consent  of  the  party  of  the  first  part 

"(18)  It  is  further  agreed  that  this  agreement  shall  apply  to  and 
bind  the  representatives  of  the  respective  parties  hereto.  It  is 
further  agreed  that,  if  party  of  second  part  fails  to  make  pay- 
ments as  nerein  provided,  party  of  the  first  part  may  declare  this 
contract  void  and  of  no  effect 

"In  witness  whereof  the  parties  hereto  have  hereunto  set  their 
hmds  and  affixed  their  seals  this  5th  day  of  May,  1888.'' 
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Philip  Wood,  Resp't,  v.  Orlando  M.  Harper  et  alj   App'lt 

{Supreme  Court,  Oeneral  Tei^m,  Second  Department,  Filed  March  5.  1895,) 
Pleadings— Complaint— FotiECLosuRE. 

Allegations,  in  an  action  to'  foreclose  a  mortgage,  that  the  mortgagor 
conveyed  part  of  the  mortgaged  premises  to  the  defendant,  who  reUined 
out  of  the  purchase  money  a  sum  sufficient  to  discharge  the  mortgage  and 
that  then  the  mortgagor  assigned  to  plaintiff  his  claim  for  the  unpaid  pur- 
chase money,  do  not  state  an  independent  cause  of  action. 

Appeal  from  an  order,  denying  a  motion  to  compel  plaintiff 
to  make  bis  complaint  more  definite  and  certain  by  separately 
stating  and  numbering  the  several  causes  of  action  therein  set 
forth. 

The  complaint  alleged  that  one  Charles  -McCaffrey  gave  the 
mortgage  to  Hewlett  Scudder,  that  afterwards  Scudder  assigned  it 
to  Elizabeth  H.  Cook,  who  assigned  it  to  plaintiff;  that  after  the 
date  of  the  mortgage,  and  beu>re  the  assignment  to  Elizabeth 
Cook,  Charles  McCaffrey,  who  had  in  the  meantime  become  seized 
of  the  premises  as  trustee,  conveyed  a  pait  thereof  to  defendant 
Orlando  M.  Harper;  that  defendant  deducted  from  the  purchase 
money  expressed  in  the  deed  the  sum  of  $1,000,  which  was  the 
amount  due  on  plaintiff's  mortgage,  and  retained  the  same  in  his 
hands  to  meet  the  lien  of  the  said  mortgage;  that  afterwards  Charles 
McCaffrey,  as  trustee,  assigned  to  plaintiff  the  sum  of  $1,000,  part 
of  the  unpaid  purchase  money  retained  by  said  defendant  on  the 
sale  to  him;  that  all  the  property  covered  by  the  mortgage  had 
been  raised  from  the  lien  thereof,  except  the  portion  conveyed  by 
the  said  Charles  McCaffrey  to  said  defendant  The  prayer  for 
judgment  was  that  defendants,  and  all  persons  claiming  under 
them,  or  either  of  them,  subsequent  to  the  commencement  of 
this  action  may  be  barred  and  foreclosed  of  all  right,  claim,  lien, 
and  equity  of  redemption  in  such  part  or  parts  of  said  mortgage 
or  premises  as  were  so  sold  and  conveyed  by  the  said  Charles 
McCaffrey,  as  trustee,  to  said  Harper,  and  that  the  said  premises 
may  be  decreed  to  be  sold  according  to  law,  and  that  the  money 
arising  from  the  sale  be  brought  into  court;  that  plaintiff  may  be 
paid  the  amount  due  on  his  mortgage,  with  interest,  and  for  such 
other  and  further  relief  as  shall  be  just  and  equitable. 

Sledman  d:  Larkin,  for  app'lts ;  John  H.  Stoutenburghj  for 
resp't 

CuLLEN,  J. — This  is  an  appeal  from  an  order  of  the  special  term 
denying  defendants'  motion  to  direct  the  plaintiff  to  separately 
state  and  number  the  several  causes  of  action  stated  in  the  com- 
plaint. We  think  that  there  is  but  one  cause  of  action  stated  ; 
that  is,  for  the  foreclosure  of  a  mortgaga  The  allegations  of  the 
complaint  in  reference  to  the  conveyance  by  an  owner  of  the  equitv 
of  redemption  of  a  part  of  the  premises  mortgaged  to  the  defend- 
ant Harper,  the  retention  by  that  defendant  out  of  the  purchase 
money  of  a  sum  to  discharge  the  plaintiff^s  mortgage,  and  the  assign- 
ment by  the  grantor  in  such  conveyance  of  his  claim  for  the  unpaid 
portion  of  the  purchase  money  are  averred  only  to  show  that  the 
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portion  of  the  mortgaged  l^nd  sought  to  be  sold  in  this  action  is  in 
equity  primarily  liable  for  the  mortgage  debt  The  judgment 
prayed  for  asks  only  the  sale  of  these  premises,  and  out  of  the 
proceeds  of  sale  the  satisfaction  of  the  plaintiff's  mortgage.  The 
allegations  above  referred  to,  as  to  the  conveyance  to  the  defend- 
ant Harper,  may  have  been  unnecessary  to  support  or  establish 
the  plaintiffs  cause  of  action.  But  nevertheless  they  are  to  be  in 
no  sense  considered  as  stating  an  independent  cause  of  action. 
The  defendants'  motion  was  therefore  properly  denied.  The  or- 
der appealed  from  should  be  affirmed,  with  $10  costs  and  disburse- 
ments.    All  concur. 

Jacob  G.  Bahr,  Resp't,  v.  Benjamin  Bolet,  App'lL 

(Supreme  Court,  General  Term,  Second  Department,  Filed  March  6,  1895.) 
Pleadings— Complaint— -MisjoiNER . 

A  complaint,  which  alleges  an  eviction  of  plaintiflf  from  his  land  and 
his  malicious  arrest,  states  only  the  continuation  of  a  single  trespass,  and, 
therefore.but  one  cause  of  action. 

Appeal  from  an  order  overruling  a  demurrer  to  the  complaint 
as  f rivoloua 

Louis  Weriheimer^  for  applt ;  J.  Stewart  JRosSy  for  resp^t 

CuLLEN,  J. — This  is  an  appeal  from  an  order  of  the  special 
term  overruling  the  defendant's  demurrer  as  frivolous.  The  ac- 
tion is  for  a  trespass  on  the  plaintiff  s  land,  ejecting  him  there- 
from, and  the  conversion  of  plaintiff's  property.  The  complaint 
further  related  that : 

*' And  on  the  said  day,  after  forcibly  assaulting  and  ejecting 
plaintiff,  the  defendant  maliciously,  and  without  cause,  caused  the 
plaintiff  to  be  arrested  and  taken  through  the  public  streets  of  the 
city  of  Brooklyn  to  a  station  house,  in  charge  of  a  policeman  in 
uniform,  and  from  said  station  house  to  a  police  magistrate,  who 
discharged  him." 

The  defendant  demurred,  on  the  ground  that  several  causes  of 
action  were  improperly  united.  There  is  no  doubt  that  in  an  ac- 
tion for  trespass  on  lands  the  plaintiff  could  allege  and  prove  all 
his  injuries  caused  by  the  trespass,  either  to  his  person  or  to  his 
personal  property.  In  such  case  the  cause  of  action  would  be  the 
trespass,  and  the  injury  to  person  and  property  be  not  an  inde- 
pendent cause  of  action,  but  an  aggravation  of  the  damage.  We 
think  that  the  allegation  of  the  complaint  quoted  is  to  be  con- 
strued as  alleging  the  continuation  of  a  single  trespass.  In  this 
view  there  is  but  a  single  cause  of  action  set  forth  in  the  com- 
plaint It  may  be  that  the  question  presented  by  the  demurrer 
was  sufficiently  debatable  to  nave  warranted  the  court  in  refusing 
the  application,  but,  as  we  believe  the  demurrer  untenable,  it  is 
not  worth  while  to  remit  the  parties  to  another  hearing. 

The  order  appealed  from  should  be  modified  by  granting  the 
defendant  leave  to  withdraw  his  demurrer  and  answer,  on  pay- 
ment of  the  motion  costs,  and,  as  modified,  affirmed,  without  costs 
of  appeal  to  either  partv.     All  concur. 
St.  Rep..  Vol.  LXVI.        21 
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Charles  R  Britton,  Resp%  v.  Angelinb  Bohdk,  Deft, 
New  York  Building  Loan  Banking  Company,  App*lt 

(Supreme  Court,  Oeneral  Term,  Second  Department,  Filed  March  5,  1895,) 

PABTIES — InTE  aVENTION. 

In  an  action  at  law  for  the  recovery  of  an  indebtedness  from  defendant 
to  plaintiff,  the  fact  that  another  partj  claims  such  demand,  does  not  en- 
title him  to  intervene. 

Appeal  from  an  order  denying  an  application  to  bo  made  a 
party  defendant 

Booraemj  Hamilton^  Bickeli  it  Hansom  (  William  H,  Hamilton 
and  Ilmry  R,  Richards,  of  counsel),  for  app'lt  New  York  Build- 
ing Loan  Banking  Company  ;  Frank  M,  Buckj  for  resp'ts, 

Cullen,  J. — This  is  an  appeal  from  an  order  of  the  city  court 
of  Mount  Vernon  denying  the  application  of  the  appellant  to  be 
made  a  defendant  in  the  action.  The  action  is  to  recover  the  sum 
of  $800,  alleged  to  be  due  from  the  defendant  on  account  of  a 
mortgage  executed  by  the  plaintiflE  to  her.  The  appellant  seeks 
to  intervene  on  the  ground  that  this  sum  of  money  really  belongs 
to  it  We  think  that  this  fact,  if  true,  gave  the  appellant  no  right 
to  intervene.  If  the  plaintiff  is  not  the  owner  of  the  claim,  he 
will  be  defeated  in  this  action.  But,  even  if  he  should  wrongly 
succeed  therein,  the  appellant  will  nowise  be  injured.  If  it  has 
a  valid  claim  against  the  defendant,  it  may  sue  for  it,  and  the  re- 
covery in  this  action  will  nowise  bar  its  claim.  This  action  is  an 
action  at  law,  and  it  is  settled  by  authority  that  in  such  actions 
the  plaintiff  has  the  privilege  of  determining  what  parties  he  will 
proceed  against,  and  that  other  parties  cannot  intrude  themselves 
into  the  action  against  his  will.  Chapman  v.  Forbes^  123  N.  Y. 
532;  34  St  Rep.  351.  The  order  appealed  from  should  be  af- 
firmed, with  $10  costs  and  disbursements. 

All  cuncur. 


Adelbert  G.  Sergent,  App'lt,  v.  London  and  Liverpool  and 
Globe  Insurance  Company,  Resp  t 

(Supj'eme  Court,  General  l^erm.  Fourth  Department,  Filed  February ^  1895 J) 
Insurance— Proofs  op  loss. 

The  failure  to  furnish  of  proofs  of  loss,  as  required  by  a  policy  of  in- 
stirance,  constitutes  a  complete  defense  to  a  recovery,  unless  such  pro- 
vision  is  v^aived  by  the  company. 

Appeal  from  a  judgment  dismissing  the  complaint,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

Andrew  0.  Washborij  for  app'lt;   C,  D,  Thomas^  for  resp't 

Per  Curiam. — On  the  trial  the  plaintiff  was  nonsuited.  The 
principal  question  involved  upon  this  appeal  is  as  to  the  validity 
of  such  nonsuit.  The  policy  which  formed  a  based  for  this  action^ 
among  others,  contained  the  following  provisions  : 
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"If  fire  occur,  the  iDsured  shall  give  immediate  notice  of  any 
loss  tliereby  in  writing  to  this  company,  and  within  sixty  days 
after  the  fire,  unless  such  time  is  extended  in  writing  by  this  com- 
pany, shall  render  a  statement  to  this  company,  signed  and  sworn 
to  by  said  insured,  stating  the  knowledge  and  belief  of  the  insured 
as  to  the  time  and  origin  of  the  fire;  the  interest  of  the  insured 
and  all  others  in  the  property ;  the  cash  value  of  each  item  there- 
of, and  the  amount  of  loss  thereon  ;  all  incumbrances  thereon ;  all 
other  insurance,  whether  valid  or  not,  covering  an^  of  said  prop- 
erty, and  a  copy  of  the  descriptions  and  schedules  in  all  policies ; 
any  changes  in  the  title,  use,  occupation,  location,  possession,  or 
exposures  of  said  property  since  tne  issuing  of  this  policv ;  by 
whom  and  for  what  purpose  any  building  herein  describea,  and 
the  several  parts  thereof,  were  occupied  at  the  time  of  fire.  *  *  * 
This  company  shall  not  be  held  to  have  waived  any  provision  or 
condition  of  this  policy,  or  any  forfeiture  thereof,  by  any  require- 
ment, act,  or  proceeding  on  its  part  relating  to  the  appraisal  or  to 
any  examination  herein  provided  for,  and  the  loss  shall  not  be- 
come payable  until  sixty  days  after  the  notice,  ascertainment,  es- 
timate, and  satisfactory  proof  of  the  loss  herein  required  have  been 
received  by  this  company,  including  any  award  by  appraisers 
when  appraisal  has  been  required  *  *  ♦  This  policy  js  made 
and  accepted  subject  to  the  foregoing  stipulations  and  conditions; 
*  *  *  and  no  officer,  agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  nereto ;  and  as  to 
such  provisions  or  conditions  no  officer,  agent,  or  representative 
shall  nave  such  power  or  be  deemed  or  held  to  waive  any  such 
provisions  or  conditions,  unless  such  waiver,  if  any,  shall  be  writ- 
ten upon  or  attached  hereto ;  nor  shall  any  privilege,  or  permission 
affecting  the  insurance  under  this  policy  exist  or  be  claimed  by 
the  insured  unless  so  written  or  attached." 

That  the  property  included  in  the  policy  in  question  was  de- 
stroyed by  nre  on  August  27,  1892,  and  that  proofs  of  loss  were 
not  furnished  until  November  26th  of  that  year,  are  undisputed 
facts  in  the  case.  Thus,  it  conclusively  appears  that  the  conaition 
of  the  policy  requiring  the  plaintiff  to  furnish  proofs  of  loss  within 
sixty  days  after  the  fire  was  not  performed  or  complied  with;  nor  is 
it  pretended  that  the  time  was  extended  in  writing  by  the  defend- 
ant The  furnishing  of  proofs  of  loss  as  required  by  the  policy 
was  a  condition  precedent  to  the  plaintiflrs  right  of  recovery. 
Underwood  v.  Farmers'  Joint-stock  Insurance  Co.^  57  N.  Y.  500 ; 
Blossom  y,  Lycoming  Fire  Insurance  C7o.,  64  id.  162;  OBiien  v. 
Commercial  Fire  Insurance  Co,,  63  id.  Ill ;  McDermoU  v.  Ly- 
coming Fire  Insurance  Co.^  44  Supr.  Ct.  221 ,  Bell  v.  Lycoming 
Fire  Insurance  Cb.,  19  Hun,  238.  And  the  nonperformance  of  this 
condition  constitutes  a  complete  defense  to  a  recovery  upon  such 
a  policy  Quintan  v.  Providence^  etc, ^  Insurance  Co,^  133  N  Y.  356, 
362.  45  St  Rep.  200.  These  authorities  seem  to  be  decisive  of  the 
question  before  us,  unless  this  provision  m  the  policy  can  beheld 
to  have  been  waived  by  the  defendant     We  have  carefully  ex- 
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amined  the  evidence  bearing  upon  that  question,  and  regard  it  as 
insufficient  to  raise  any  question  of  waiver  of  this  condition  in  the 
policy.  Without  discussing  the  other  questions  upon  which  it  is 
claimed  tliat  the  nonsuit  might  be  sustained,  we  regard  the  one 
already  considered  as  sufficient,  and  hence  do  not  examine  the 
other  questions  nresented  for  our  consideration.  We  have  also 
examined  the  other -exceptions  to  which  our  attention  has  been 
called  by  the  appellant,  but  find  none  that  would  authorize  us  to 
disturb  the  judgment 
Judgment  and  order  affirmed,  with  costs. 


Walter  Walrath  et  at,  App'lts,  v.  William  H.  Abbott, 

Resp't 

(Supi'eme  Court,  General  Term,  Fourth  Department,  Filed  February,  1895.) 

1.  Affeal — ^Findings. 

Where  the  court,  upou  the  trial  of  the  whole  issues  of  fact,  states  sepa- 
rately the  facts  found  and  the  conclusions  of  law,  and  directs  judgment  to 
be  entered  thereon,  the  appellant  is  entitled  to  the  benefit  of  all  the  facts 
found,  whether  included  in  the  decision  signed  or  in  his  requests  found 
and  filed. 

2.  Sams— Judgment  koll. 

Where  the  tria]  jud^  does  not  include  in  his  decision  all  the  findings, 
but  delivers  those  not  included  to  a  party,  who  causes  them  to  be  filed, 
such  party  may  procure  an  order  requiring  the  clerk  to  annex  the  requests 
and  findings  to  the  judgment  roll. 

Appeal  from  an  order,  denying  a  motion  to  require  the  re- 
quests to  find,  together  with  the  rulings  of  the  trial  court  thereon, 
to  be  included  in  the  judgment  roll. 

C,  J.  Palmer^  for  app'lts ;  //.  Clay  Hall,  for  reap't 

Martin,  J. — After  a  previous  trial  of  this  case,  and  after  an  ap- 
peal was  taken  from  the  judgment  entered  on  the  report  of  the 
referee  therein,  a  motion  before  this  court  was  made  bj  the  plaint- 
iffs to  compel  the  clerk  of  Herkimer  county  to  annex  to  the  Judg- 
ment roll  the  plaintiffs*  requests  to  find,  and  the  rulings  of  the  ref- 
eree thereon.  That  motion  was  granted.  We  see  no  reason  why  we 
should  not  follow  our  decision  at  that  time.  While  it  may  be  that 
the  better  practice  would  require  a  court  or  referee  to  include  in 
his  decision  or  report  all  the  facts  found,  and  that,  without  an  or- 
der of  court,  requests  to  find  and  rulings  thereon  may  not  form  a 
])art  of  the  judgment  roll,  Nobis  v.  Pollock^  53  Hun,  441;  26  St,  Hep. 
155 ;  Livingston  v.  Railway  Co.^  42  St.  Rep.  4,  yet,  as  that  prac- 
tice was  not  adopted  in  this  case,  the  trial  judge  not  having  in- 
cluded in  his  decision  all  the  facts  found  by  him,  but  delivered 
those  not  included  therein  to  the  plaintiffs,  who  caused  them  to 
be  filed,  and  as  the  appellants  may  desire  to  review  the  decision 
herein  upon  the  findings  of  fact  and  conclusions  of  law  made  by 
the  trial  judge,  includmg  those  contained  in  the  plaintiffs  requests, 
we  can  see  no  good  reason  why  an  order  should  not  have  been 
granted  requirinsj  the  clerk  to  annex  such  requests  and  rulings  to 
the  judgement  roll.     The  suggestion  that  they  were  no  part  of  the 


Digitized  by 


Google 


Sup.Ct]  Walrath  et  al  v.  Abbott.  165 

decision,  but  in  tbe  nature  of  an  opinion  by  the  court,  ought  not 
to  obtain.  It  is  manifest,  from  the  papers  contained  in  the  appeal 
book,  that  the  plaintiflfs  were  desirous  that  the  court  should  pass 
upon  the  various  facts  proved  and  at  issue  upon  the  trial,  and 
made  their  requests  accordingly.  Upon  each  request  the  trial 
judge  noted  that  it  was  found  or  refused,  as  he  then  judicially  de- 
termined the  fact  It  was  then  his  purpose  to  find  the  facts  as 
thus  noted,  as  established  facts  in  the  case,  and  not  to  illustrate 
his  views.  I  think,  when  the  findings  were  thus  made  by  the 
trial  court  and  filed,  the  plaintiffs  were  entitled  to  the  benefit  of 
them,  and,  if  the  findings  contained  in  the  decision  and  those  con- 
tained in  the  requests  to  find  were  inconsistent  and  irreconcilable, 
they  were  entitled  to  the  benefit  of  the  findings  most  favorable  to 
them.  BedJUld  v.  Bedjfield,  110  N.  Y.  671;  18  St.  Rep.  560; 
Oreen  v.  Bouxyrth,  113  N.  Y,  462 ;  23  St  Eep.  149 :  Wahl  v.  Bar- 
num,  116  N.  Y.  87,  99 ;  26  St  Rep.  457 ;  Traders'  Nat  Bank  v. 
Parker,  130  N.  Y  415 ;  42  St  Rep.  506 ,  Oily  of  Cohoes  v.  Dela- 
ware  A  H,  Canal  Co.,  134  N.  Y  405 ;  47  St  Rep.  612.  The  re- 
spondent  contends,  and  the  special  term  seems  to  have  adopted 
ihat  view,  that  the  repeal  of  section  1023  of  the  Code  of  Civil 
Procedure  has  changed  the  rule  as  to  findings  of  fact  and  conclu- 
sions of  law.  That  its  repeal,  and  the  ano^ndment  of  section  1022, 
have  wrought  a  change,  there  is  no  doubt  But  a  reference  to  the 
latter  section  discloses  that  the  court  upon  the  trial  of  the  whole 
issues  of  fact  may  still  state  separately  the  facts  found  and  the  con- 
clusions of  law,  and  direct  the  judgment  to  be  entered  thereon. 
Such  was  the  course  adoj)ted  in  this  casa  When  the  trial  judge 
adopted  that  course  of  procedure,  we  think  the  plaintiffs  were  en- 
titled to  the  benefit  of  all  the  facts  found  by  him,  whether  included 
in  the  decision  signed  or  in  the  plaintiff's  requests  found  and  filed. 
We  find  nothing  in  the  repeal  of  section  1023  and  the  amendment 
of  section  1022  which  it  any  way  deprives  a  party  of  the  benefit 
of  all  the  findings  of  fact  made  by  the  trial  court,  where  it  states 
the  facts  found  and  conclusions  of  law.  It  is  true  the  amendment 
of  the  latter  section  gives  the  court  the  right,  in  deciding  the 
issues  in  a  case,  to  file  a  decision  stating  concisely  the  grounds 
upon  which  such  issues  have  been  decided,  and  direct  the  judg- 
ment to  be  entered  thereon.  If,  however,  the  court  adopts  the 
former  course,  and  states  the  facts,  we  think  the  defeated  party  is 
entitled  to  the  benefit  of  all  the  facts  found  by  him ;  and  where  a 
party  desires  to  review  the  decision  of  the  special  term,  upon  the 
facts  and  conclusions  of  law  found,  all  the  findings  should  be  an- 
nexed to  the  judgment  roll  to  enable  the  party  to  thus  review 
them.  Without  deciding  that  requests  to  find  and  the  rulings 
thereon  necessarily  form  a' part  of  the  judgment  roll  in  an  action, 
we  are  of  the  opinion  that  in  this  case  an  order  should  have  been 
granted  directing  the  clerk  to  annex  them  tjicreto.  We  think  the 
order  appealed  from  should  be  revereed,  with  $10  costs  and  dis- 
bursements, and  that  theplaintiffs'  motion  should  be  so  far  granted 
as  to  order  the  clerk  of  Herkimer  county  to  annex  the  requests  to 
find  and  the  rulings  of  the  court  thereon  to  the  judgment  roll  filed 
in  this  action.     We  are  also  of  the  opinion  that  the  defendant's 
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motion  to  dismiss  the  plaintiffs'  appeal,  and  for  judgment  of 
affirmance,  should  be  denied,  without  costs  to  either  party.  Order 
of  special  term  reversed,  with  $10  costs  and  disbui-sements,  and 
order  directing  the  clerk  of  Herkimer  county  to  annex  to  the 
judgment  roll  in  this  action  the  plaintiffs'  requested  findings  of 
fact  and  conclusions  of  law,  with  the  rulings  of  the  court  thereon, 
granted,  without  costs  to  either  party.  The  defendant's  motion  to 
dismiss  the  appeal,  and  for  affirmance  of  the  judgment,  denied, 
without  costs  to  either  party. 

Hardin,  P.  J.,  concurs. 

Merwin,  J. — I  think  that  the  order  of  the  special  term  should 
be  affirmed.  I  concur  in  the  denial  of  the  motion  to  dismiss  the 
appeal. 


MiNA  A.  Parsons,  as  Administratrix,  eta,  App'lt,  v.  New  York 

Central  and  Hudson  Biver  Eailroad  Company, 

Eesp't 

(Supreme  Court,  General  Term,   Fourth  Department,  Filed  February,  1895,) 

1.  Negligence — ^Burden. 

Id  an  action  for  deatbof  intestate  through  negligence,  it  is  not  to  be 
presumed  that  the  decedent  was  free  from  negligence,  but  the  burden  is 
upon  the  administrator  to  prove  it,  either  oy  direct  or  circumstantial 
evidence. 

2.  Same. 

The  evidence,  in  this  case,  was  held  to  render  it  at  least  probable  that 
the  injury  was  the  result  of  the  decedent's  own  negligence. 

Appeal  from  a  judgment  in  favor  of  defendant,  entered  on  an 
order  granting  a  nonsuit 

Benedict  <t  Thomson^  for  app'lt ;  Hiscock,  Doheny  &  Hiscock^  for 
resp't 

Martin,  J. — This  action  was  brought  to  recover  damages 
sustained  by  the  death  of  the  plaintiffs  intestate,  alleged  to  have 
been  caused  by  the  defendant's  negligence.  On  the  evening  of 
November  12,  1892,  the  decedent  was  killed  by  one  of  the  de- 
fendant's trains  in  its  yard  near  the  station  in  Syracuse,  N.  Y. 
He  had  been  a  passenger  upon  another  train.  When  the  injury 
occurred,  he  had  alighted  at  the  station,  and  started  for  his  home, 
beyond  West  street,  vi;rhich  is  the  westerly  boundary  of  the  de- 
fendant's yard  or  station  groun<Js.  No  witness  was  called  who  saw 
the  accident.  The  circumstances,  however,  indicate  that  when  struck 
by  the  train,  the  decedent  was  passing  over  one  of  the  tracks  in  the 
defendant's  yard,  for  the  purpose  of  reaching  West  street  through 
an  open  gate  which  closes  over  two  of  the  defendant's  trneks. 
Between  the  place  where  the  plaintiff  alighted  and  West  street  there 
were  two  passage  ways,  constructed  for  the  accommodation  of  pas- 
sengers leaving  the  station  in  that  direction,  which  led  directly  to 
that  street  without  crossing  any  of  the  defendant's  tracks,  either 
one  of  which  might  have  been  taken  by  the  decedent  without  the 
slightest  danger  of  injury   from  a  passing  or  approaching  train. 
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The  only  purpose  that  could  have  moved  or  have  been  accom- 
plished by  him  in  crossing  the  track  was  to  save  a  few  feet  in 
distanca  No  necessity  whatever  was  shown  for  his  taking  that 
course.  There  was  no  evidence  that  the  defendant  in  any  way  in- 
vited or  approved  of  the  use  of  any  pathway  across  its  tracks  as  a 
way  of  exit  for  passengers  leaving  its  station,  although  there  was 
some  proof  which  tended  to  show  that  persons  passing  on  to  West 
street,  instead  of  using  the  pathway  constructed  and  designed  for 
that  purpose,  would  sometimes  pass  across  the  defendant's  tracks 
near  the  street,  to  save  a  few  feet  in  distanca  It  was  also  shown 
that  the  defendant's  employes  tried  to  prevent  people  from  thus 
crossing  the  track.  The  train  by  which  the  decedent  was  injured 
came  to  a  full  stop  just  west  of  West  street,  and  then  ran  into  the 
yard  upon  track  No.  2,  which  lies  immediately  south  of  the  de- 
fendants passenger  station.  It  was  running  at  the  rate  of  only 
three  or  four  miles  an  hour.  The  headlight  upon  the  engine  was 
lighted,  and  the  bell  was  ringing.  The  train  upon  which  the 
decedent  arrived  came  into  the  yard  upon  track  No.  3  which  lies 
immediately  north  of  the  station.  At  the  time  of  the  accident  he 
was  familiar  with  the  station,  and  the  passageways  leading  to  West 
street,  and  the  entire  situation  of  the  defendant's  roads  and  tracks 
at  that  place.  There  was  no  evidence  that  the  engineer  or  any  of 
the  persons  employed  upon  the  defendants  engine  or  train  were 
not  competent  men,  vigilant  and  watchful  in  the  performance  of 
their  duties,  or  that  they  did  not  stop  the  train  as  soon  as  possible 
after  discovering  that  some  one  had  oeen  struck  by  the  engine,  or 
that  the  train  or  engine  was  improperly  managed  or  in  any  way 
out  of  repair.  '  At  the  conclusion  of  the  evidence,  upon  the  motion 
of  the  defendant,  the  plaintiff  was  nonsuited.  The  appellant  con- 
tends that  that  was  error,  and  that  he  should  have  been  permitted 
to  go  to  the  jury,  both  upon  the  question  of  the  defendant's  negli- 
gence and  the  question  of  the  freedom  of  the  plaintiff's  Intestate 
from  contributory  negligenca  After  a  careful  and  thorough  ex- 
amination of  al?  the  evidence  in  the  case,  and  of  the  circumstances 
attending  the  decedent's  death,  we  are  unable  to  find  any  sufficient 
ground  upon  which  the  court  could  have  submitted  the  question 
of  the  defendant's  negligence  to  the  jury.  That  the  defendant 
famished  ample  facilities  for  the  plaintiff  to  pass  in  safety  from 
the  station  to  West  street  is  undenied,  and  hence  there  was  no 
omission  to  discharge  that  duty  towards  the  plaintiff's  intestate. 
But  the  appellant  further  contends  that  the  fact  that  the  defend- 
ant had  allowed  passengers  to  cross  its  tracks  in  going  on  to  West 
street  amounted  to  a  license.  If  this  were  to  be  assumed, — which 
it  is  not, — it  would  still  be  difficult  to  discover  any  duty  that  was 
imposed  upon  the  defendant  which  it  omitted  .to  perform.  If 
there  was  such  a  license,  there  was  imposed  upon  the  defendant 
no  other  duty  or  greater  care  as  to  persons  crossing  its  tracks  in 
pursuance  thereof  than  it  would  owe  them  if  they  were  passing 
over  its  tracks  upon  the  adjoining  street     That  the  defendant  gave 

E roper  notice  of  the  approach  of  the  train  by  the  ringing  of  the 
ell,  that  there  was  a  headlight  upon  the  engine,  that  it  was  run- 
ning at  a  slow  rate  of  speed,  that  the  engine  and  train  were  in 
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proper  urder  and  repair  and  properly  managefl,  all  show  that  there 
was  no  omission  ot  duty  upon  the  part  of  the  defendant  that  would 
render  it  liable,  even  if  such  a  license  had  existed.  Under  these 
circumstances,  we  find  no  error  in  the  court's  refusal  to  submit 
the  question  of  the  defendant's  negligence  to  the  jury 

Again,  when  we  consider  the  question  of  the  ccmtributory  negli- 
gence of  the  plaintiff's  intestate,  we  find  an  additional  ground  upon 
which  to  justify  the  court  in  granting  the  defendant's  motion  for 
a  nonsuit.  The  plaintiff  was  bound  to  prove  that  the  mjury  to 
the  decedent  was  not  caused  by  hi3  carelessness,  and  that  )t  was 
caused  by  the  fault  of  the  decedent  It  is  not  to  be  presumed  that 
the  decedent  was  free  from  negligence,  but  the  burden  was  upon 
the  plaintiff  to  prove  it,  eitlier  by  direct  or  circumstantial  evi- 
dence.    It  was  said  by  Andrews,  C.  J  Jn  Weston  v  City  ofTroy^ 

139  N.  Y.  281,  282 ;  54  St.  Rep.  493  : 

**It  is  a  fundamental  principle  in  the  law  of  this  state  ihatinan 
action  for  a  personal  injury,  based  on  negligence  of  the  defendant, 
the  absence  of  negligence  on  the  part  of  the  plaintiff,  contributing 
to  the  injury,  must  be  affirmatively  shown  by  the  plaintiff,  either 
by  direct  proof  or  by  circumstances,  and  that  no  presumption 
arises,  from  the  mere  happening  of  an  injury  and  proof  of  negli 
gence  on  the  part  of  the  defendant,  that  the  plaintiff  was  free  from 
blame." 

This  case  was  followed  in   Babcock  v.  Fitchburg  Railroad  Q>.^ 

140  N.  Y.  308,  311 ;  55  St  Rep.  640,  where  Earl,  J.,  said: 

**  The  plaintiff  was  bound  to  show  that  the  explosion  was  not 
caused  by  the  carelessness  of  Bennett  [the  plaintiff's  intestate,  | 
and  that  it  was  caused  solely  by  the  tault  of  the  defendant 
It  cannot  be  presumed  that  he  was  free  from  carelessness,  and  the 
burden  was  upon  the  plaintiff  in  some  way  to  prove  it  Verdicts 
must  stand  upon  evinence,  and  not  upon  mere  conjecture,  how- 
ever plausible,  and,  if  the  situation  be  such  that  the  plaintiff  can- 
not furnish  the  requisite  evidence,  the  misfortune  is  his.'' 

An  examination  of  the  evidence  in  this  case  renders  it  apparent 
that  the  plaintiff  has  not  successfully  borne  the  burden  of  proving, 
either  by  circumstances  or  direct  evidence,  that  the  decedent  was 
free  from  any  negligence  which  contributed  to  the  injury  resulting 
in  his  death.  On  the  contrary,  the  evidence  rendera  it  at  least 
probable  that  the  injury  was  the  result  of  the  decedent's  own 
negligence.  Thus  we  are  led  to  the  conclusion  that  the  court 
properly  granted  the  defendant's  motion  for  a  nonsuit,  and  that 
the  judgment  herein  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs. 

All  concur. 

Carter  Rice  Company,  App'lt,  v.  John  Howard,  Resp't 

(New  York  City  Court,  General  Tei*m,  Filed  March  19,  1895,) 
Bills  and  notes— Indorsement. 

Evidence  that  the  payee  indorsed  the  note  at  the  request  of  the  makers 
and  for  the  purpose  of  facilitating  its  discount  for  the  intended  holder,  is 
not  sufficient  to  overcome  the  presumption  that  tlie  indorser  of  a  note, 
payable  to  another,  intends  to  become  liable  ouiy  us  a  sei;ond  indorser 
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Appeal  from  a  judgment,  entered  on  a  nonsuit 
H,  A.  Sperrt/j  for  appMt ;  I).  A.  Spellissyj  for  resp't 

Van  Wyck,  J. — The  plaintiflf,  the  payee  of  the  note  sued  upon 
and  made  by  Russell  Bros.,  sues  the  defendant  as  indorser  thereof, 
under  the  allegation  that  he  indorsed  the  note  before  its  delivery 
to  plaintiff  for  the  purpose  of  giving  credit  to  the  makers  thereof 
with  the  plaintiff  (payee),  and  this  allegation  was  specifically  de- 
nied by  the  answer.  The  court  properly  refused  plaintiff's  re- 
quest to  have  the  defendant  assume  the  affirmativa  The  only 
witness  called  by  plaintiff  to  sustain  this  allegation  was  the  de- 
fendant himself,  the  irregular  indorser,  who  testified  that  he  in- 
dorsed the  note  at  the  request  of  the  makers,  who  said  that  they 
owed  a  bill  to  the  Carter  Kice  Company,  and  that  that  company 
was  short  and  wanted  some  discount,  and,  for  the  purpose  of  get- 
ting the  note  discounted  for  that  company's  accommodation,  "the 
makers  acked  me  to  sign  it  as  an  indorser  for  the  purpose  of  facil- 
itating its  discount*'  This  is  all  of  the  evidence  'as  to  the  in- 
dorsement of  defendant,  and  this  proof  certainly  does  not  over- 
come the  well-settled  presumption  of  law  that  a  person  making 
such  an  irregular  indorsement  intended  to  become  liable  only  as 
second  indorser,  and  that  on  the  face  of  the  paper,  without  ex- 
planation, he  is  to  be  regarded  as  second  indoi-ser,  and,  of  coui-se, 
not  liable  upon  the  note  to  the  payee,  who  is  supposed  to  be  the 
first  indorser.  Coulter  v.  Richmond^  59  N.  Y.  481.  The  plaintiff  , 
was  properly  nonsuited  and  the  judgment  must  be  affirmed,  with 
costs. 

All  concur.  

Howard  T.  Marston  ei  al^  Applts,  v.  Gustav  A.  Baerenk- 

LAN,  Resp't 

{New  York  City  Court,  General  Term,    Filed  March  19,  1895.) 

EviDEifCB— Pertinency. 

Ill  an  action  for  services  alleged  to  have  been  rendered  at  an  agreed 
price,  evidence  us  to  the  fair  and  reasonable  value  thereof  is  properly 
excluded. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
J.  A,  Kent,  for  app*lts ;  J,  P,  Niemann^  for  resp't 

Van  Wyck,  J. — The  plaintiffs  declared  on  a  special  contract 
io  i>erforni  certain  professional  services  as  lawyers  at  an  agreed 
price  of  $250,  and  the  plaintiff  who  alone  conversed  about  the 
oral  contract  testified  unqualifiedly  that  the  express  agreement  as 
to  the  price  was  that  it  should  be  $250  for  the  designated  ser- 
vices, and  that  defendant  expressly  agreed  to  pay  that  sum  for 
such  services.  This  plaintiff  was  then  asked,  on  his  direct  exam- 
ination, by  his  own  counsel :  "What,  in  your  opinion,  is  a  fair 
and  reasonable  price  for  the  services  you  renderea?'*  and  to  which 
defendant  objected,  and  his  objection  was  properly  sustained. 
&r.  Bbp.,  Vol.  LXVI.        22 


Digitized  by 


Google 


170  New  York  State  Eeporter,  Vol.  66.     [N. Y.CitjCt 

This  plaintiffs  unqualified  testimony  was  tbat  the  price  bad  been 
fixed  by  express  agreement,  and  be  bad  so  declared  in  bis  com* 
plaint,  and  such  inquiry  was  not  made  pertinent  either  by  plaint* 
iff's  pleading  or  proof,  and,  if  sucli  inquiry  was  pertinent  under 
bis  pleading,  it  was  precluded  by  bis  proof  ;  defendant  came  un- 
prepared to  meet  such  an  issue ;  the  question  was  too  general,  for 
it  permitted  of  an  answer  that  the  price  was  greater  than  the  one 
agreed  upon  and  fixed  by  plaintiflE's  proof  and  pleading,  and  no 
preliminary  proof  bad  been  given  of  the  witness*  qualification  to 
answer  such  an  inquiry. 

The  plaintiffs'  other  exceptions  are  to  rulings  upon  questions 
asked  by  their  adversary,  and  to  which  they  objected,  but  failed  to 
present  the  grounds  of  their  objection,  and  are  unavailing  for  pur- 
poses of  review,  as  shown  by  the  record  in  this  casa  Kuhn  v. 
American  Automatic  Knife  and  Novelty  Co,^  9  Misa  Rep.  54;  59 
St  Rep.  665  ;  Myers  v.  Cohn,  53  St  Rep.  223. 

The  case  w^s  ])roperly  submitted  to  the  jury,  and  no  exception 
taken  to  the  judge^s  charge.  The  evidence  is  sufficient  to  justify 
the  jury  in  finding,  as  they  did,  that  the  plaintiffs  did  not  perform 
any  services  for  the  defendant 

The  judgment  and  order  appealed  from  are  affirmed,  witboosta. 


David  M.  Blaustein,  Resp't,  v.  William  J.  Warburton, 

App'lt 

(NmD  York  City  (hurt.  General  Term,  Filed  March  18,  1896.) 

Appeal— Error  cured. 

Any  error  in  exciudiog  appellant's  evidence  as  to  the  breach  and  non- 
fulfillment of  the  condiuons  of  an  alleged  deposit  is  cured  by  his  subs^ 
quent  proof  as  to  the  non-performance  of  the  conditions  and  by  the  charge 
that,  if  there  were  any  conditions,  they  had  not  been  performed. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff. 

Chas.  F.  Bostwick^  for  app*lt;  David  Leventriitj  forresp't 

Van  Wyck,  J. — The  plaintiff  herein,  as  the  plaintiff  in  another 
action,  had  caused  the  arrest  of  one  Foxall,  the  defendant  therein, 
and,  while  in  actual  custody,  his  (Foxall's)  attorney  secured  bis 
release  by  delivering  a  check  for  $415,  made  to  the  order  of  and 
indorsed  by  such  attorney  to  the  attorney  of  the  plaintiff ;  where- 
upon both  such  attorneys  signed  a  stipulation  that,  "  this  action 
having  been  settled  between  the  parties,  it  is  hereby  consented 
that  the  same  be  discontinued,  and  that  the  order  of  arrest  be 
vacated,"  eta  This  action  is  against  FoxalVs  said  attorney,  as 
such  indorser  of  this  unpaid  check  of  $415  ;  and  the  proof  of  the 
plaintiff  herein  is  that,  when  the  stipulation  to  settle  the  action 
and  vacate  the  order  of  arrest  was  signed  and  delivered,  this 
check,  so  indorsed,  was  delivered  to  bis  attorney,  in  absolute  and 
unconditional  settlement  of  that  action.  The  defendant  indorser 
herein,  in  his  own  behalf,  testifies  tbat  he  was  Foxall's  attorney 
in  the  other  action,  and  signed  and  accepted  the  stipulation,  and 
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at  the  same  time  indorsed  and  delivered  the  check  to  plaintiffs 
attorney  therein,  and  then  said  to  him :  "Of  course,  1  won't  ex- 
pect you  to  take  a  check  from  my  client  in  jail.  I  have  had  him 
diaw  the  check  to  my  order,  and  I  will  indorse  it,  I  am  willing 
lo  take  the  responsibilitv.  This  is  the  amount  I  am  placing  in 
your  hands  in  trust;"  ancl  that,  to  this,  plaintiffs  attorney  replied: 
"  if  you  will  send  for  the  other  defendant,  and  induce  Lim  to 
come  to  New  York  to-morrow,  we  will  then  go  over  the  items  of 
plaintiffs  account,  and  find  out  how  much  of  this  $500  is  due,  and 
Jiow  many  shares  of  stock  I  have  to  return;"  and  that  he  (Foxall's 
attorney)  said  that  "  that  would  be  satisfactory.  I  gave  plaintiffs 
attorney  the  check  of  $415,  and  the  money,  $85,  and  I  received 
the  release  and  stipulation.  As  I  understand  it,  that  ended  our 
conversation.'*  The  appellant,  this  defendant,  indoi-ser  of  the 
check  sued  upon,  insists  that,  although  he  was  permitted  to  prove 
by  his  foregoing  testimony  the  conditions  upon  which  he  de^ 
livered  the  check,  his  evidence  by  which  he  sought  to  prove  the 
breach  or  nonfulfillment  of  th^e  conditions  was  improperly  ex- 
cluded, to  which  be  excepted.  The  exclusion  of  some  of  this 
evidence  would  have  been  fatal  if  the  plaintiff  had  by  proof  con- 
tended that  there  conditions  had  been  performed  or  fulfilled ;  but 
such  was  not  his  contention,  for  he  insisted  that  no  such  condi- 
tions were  imposed,  but  that  the  delivery  of  the  check  to  his  at- 
torney was  absolute  and  unconditional;  and,  moreover,  this  de- 
fendant himself  testified,  at  folio  74,  that  the  stock  had  never 
been  delivered  to  him  or  his  client,  and  his  witnesses  Zimmerman 
and  Brauns  both  testify  that  none  of  the  stock  was  delivered,  and 
that  no  agreement  had  been  reached  as  to  how  much  of  the  $500 
was  due,  while  the  plaintiff  did  not  dispute  the  same,  and  made 
no  proof  whatever  that  the  stock  had  been  returned  or  the  amount 
adjustsd.  Hence  the  evidence  was  absolute,  overwhelming,  and 
uncontradicted  that,  if  the  deposit  was  made  upon  the  conditions 
insisted  upon  by  defendant,  there  was  a  breach  and  nonful- 
fillment of  these  conditions  by  the  plaintiff;  and  the  judge 
charged  the  jury,  without  objection,  request,  or  exception  by  the 
defendant,  that: 

**The  making  and  delivery  ot  the  check  in  suit  is  not  disputed 
by  the  defendant.  He  claims,  though,  that  the  check  was  not  to 
have  life,  or  was  not  to  become  the  absolute  property  of  plaint- 
iff's attorney,  until  a  certain  condition  was  complied  with ;  that 
condition  being  the  accounting  for,  or  the  delivery  to  the  defend- 
ani  of,  the  stock  which  there  has  been  so  much  talk  about  Such 
a  condition  was  a  perfectly  legal  and  binding  one,  if  you  find  from 
the  evidence  that  these  were  the  terms  or  conditions  on  which  the 
check  was  placed  m  the  custody  of  plaintiffs  attorney.  If  you 
find  such  to  be  the  fact,  you  will  render  a  verdict  for  defendant. 
It  you  are  satisfied  that  the  defendant  has  established  the  contract 
under  which  he  claims,  that  this  check  was  placed  m  the  posses- 
svm  ol  plaintiff's  attorm^y,  he  is  entitled  lo  a  verdict" 

Any  error  in  excluding  defendant's  evidence  as  to  the  breach 
and  nonfulfillment  of  the  conditions  of  the  alleged  deposit  was 
cared  by  defendant's  proof  that  the  conditions  had  not  ucen  per 


Digitized  by 


Google 


172  New  York  State  Reporter,  Vol.  66.     [N.  Y.CitjCt 

formed  and  fulfilled  bj  the  plaintiff,  and  by  the  judge's  acquies- 
cence in  this  proof  by  sutetantially  charging  the  jury,  that,  il 
there  were  any  conditions  attached  to  the  delivery  of  the  cheeky 
they  had  not  oeen  performed  and  fulfilled  by  the  plaintiff,  and 
that  defendant  was  entitled  to  the  verdict  Neil  v.  Thorn,  88  N. 
Y.  270. 

Judgment  affirmed,  with  costs. 


Henry  T.  Blodgett,  Resp'ts,  v,  James  T.  Hall,  Applt 

(New  York  City  Court,  General  Term,  Filed  Ma/rch  19, 1895.) 

Contract— Conditional  fromisb. 

Where  a  promisor  obligates  himself  to  pay  "  when  able  to  do  so/*  the^ 
promise  is  conditional,  and  to  entitle  the  promisee  to  recover  thereon*  he 
must  plead  and  prove  the  fact  of  such  ability. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Samson  Lachman^  for  appUt ;  Maurice  Meyer.^  for  resp't 

Van  Wyck,  J. — The  defendant  herein  was,  prior  to  October  11,^ 
1893,  the  vice-president  of  the  Hall  Company,  a  corporation,  while- 
the  plaintiflE  herein  was  at  that  time  employed  by  such  company 
under  a  written  contract  for  the  term  of  two  years  from  January  1, 
1893,  at  the  annual  salary  of  $4,160,  payable  in  weekly  installments- 
of  $80,  and  was  also  to  receive  33  percent,  of  the  net  profits  realized 
on  business  induced  by  him,  less  the  amount  of  such  annual  salary. 
This  defendant  was,  on  that  October  day,  appointed  by  the  court 
of  common  pleas  the  receiver  of  such  corporation,  and  as  such 
receiver  he  was  autliorized  by  the  court  to  execute  certain  uncom- 
pleted contracts,  and  the  plaintiff  thereafter  looked  after  the  com- 
pletion of  certain  of  these  contracts.  The  plaintiff's  alleged  cause 
of  action  is  for  services  performed  by  him  for  defendant  at  his 
request  and  for  which  he  promised  to  pay  $30  per  week,  and  to 
substantiate  which  plaintiff  testified  that  defendant  had  called  him 
into  the  office,  and  said  to  him  "  that  the  company  had  gone  into 
the  hands  of  a  receiver ;  that  he  had  been  appointed  such  receiver 
on  that  day,  and  that  he  could  not  afford,  as  such  receiver,  to  pay 
me  the  salary  of  $80  per  week,  and  added  that  he  would  pay  me  $50 
per  week,  and  he  would  hold  himself  personally  responsible  for  the 
extra  $30,  as  he  thought  that,  as  soon  as  he  could  arrange  matters, 
that  the  business  would  goon,  and  that  he  wanted  me  to  remain 
under  the  terms  of  the  old  contract ,  that  he  would  hold  himself 
responsible  for  that  $30  J  that  he  could  not  afford  to  pay  me  a 
salary  of  $80  per  week ;  that  he  would  be  questioned  if  he  did  so 
as  receiver,  but  that  he  would  pay  me  $50  per  week,  and  hold 
himself  personally  responsible  for  the  payment  of  the  other  $30; 
as  soon  as  he  got  his  affairs  straightened  up  with  the  company,  if 
he  could  not  pay  me  before,  he  would  pay  me  then, — as  soon  as 
he  got  the  company's  affairs  straightened  up."  The  plaintiff  fur 
ther  testified  that  he  continued  to  perform  services  under  this 
arrangement  for  fifteen  weeks,  and  then  souglit  and  obtained  cm 
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ployment  elewhere^  and  that  during  such  fifteen  weeks  he  was 
regularly  paid  $60  per  week  by  the  defendant  as  receiver  of  the 
Hall  Company.  The  defendants  (appellent's) contention  was  at 
trial,  and  is  here,  that  this  proof  by  plaintiff  showed  that  defend- 
ant's promise  to  pay  this  $30  extra  ])er  week  was  not  an  absolute 
promise,  enforceable  by  action  to  recover  this  $30  at  the  end  of 
each  week  of  service,  but  was  a  conditional  promise,  and  that 
plaintiff  had  made  no  proof  that  the  condition  on  which  it  was 
rendered  dependent  had  ever  been  performed,  in  that  he  made  no 
effort  to  prove  that  defendant  had  got  the  company ^s  affairs  or  his 
affairs  with  the  company  straightened  up,  or  that  there  had  been 
any  subsequent  improvement  m  the  condition  of  the  affairs  of  the 
company  or  the  defendant  It  is  certain  that  the  defendant's 
promise,  as  shown  by  plaintiff's  proof,  was  not  an  absolute  and 
unconditional  promise  to  pay  $30  extra  each  and  every  week  of 
service,  and  this  much  is  conceded  by  respondent's  counsel ;  but 
he  insists  that  **  the  expression  ^straightened  up'  is  so  vague  and 
indefinite  that  its  meaning  cannot  be  readily  determined  without 
explanation."  But,  even  so,  who  but  the  plaintiff  was  called  upon 
to  give  the  explanation,  as  he  was  them  making  out  his  case? 
And  counsel  continuing,  says:  **But,  even  if  it  could  be  deter- 
mined that  by  this  expression  was  meant  a  state  of  facts  which 
would  constitute  a  bar  to  the  action  as  being  permaturely  brought 
that  would  be  an  affirmative  defense,  to  be  shown  by  defend- 
ant, and  not  a  condition  precedent,  to  be  proved  by  plaintiff  to  en- 
title him  to  recover.*'  However,  both  inquiries,  the  one  as  to 
whether  the  condition  is-  too  vague  and  indefinite,  and  the  other 
whether  it  ia  a  condition  precedent,  must  be  answered  by  the  same 
rules  of  interpretation.  Whether  a  provision  shall  have  the  effect 
of  a  condition  on  which  a  promise  to  pay  is  rendered  dependent  is 
often  a  question  of  much  difiiculty,  and  the  decision  of  the  ques- 
tion must  depend  upon  the  intention  of  the  parties,  to  be  collected, 
in  each  particular  case,  from  the  terms  of  the  agreement  itself  and 
from  the  subject-matter  to  which  it  relates,  and  on  the  reason  anJ 
sense  of  the  thing,  as  it  can  be  collected  from  whatever  constitutes 
the  agreement  sought  to  be  enforced,  and  such  a  condition  must  be 
some  provision  which  cannot  be  severed  from  the  agreement,  and 
leave  it,  within  a  fair  interpretation,  as  the  contract  of  the  partiea 
These  parties  sought  to  attain  and  carry  into  effect  a  certain  pur- 
pose and  object  The  defendant  was  an  officer,  and  the  plaintiff 
an  employe,  of  the  same  corporation,  which  had  become  embarras- 
sed financially,  and  was  in  the  hands  of  a  receiver,  and  they 
both  had  an  interest  in  having  the  affairs  of  the  corporation 
straightened  up, — the  plaintiff  because  he  had  a  contract  with  more 
than  a  year  to  run,  under  which  he  drew  $4,000  per  year  in 
weekly  installments  of  $80,  and  was  entitled  to  33  per  cent  of  cer- 
tain net  profits;  and  the  defendant  because  he  was  the  president 
and  a  stockholder,  and  had  been  appointed  the  receiver  of  the 
same.  It  was  their  common  desire  that  they  should  lend  their 
best  efforts,  in  their  respective  relations  to  the  company,  in  bring- 
ing the  corporation  out  of  its  financial  difficulties,  and  this  was 
their  purpose  and  object     The  plaintiff  says  that  the  defendant 
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told  him  that  as  soon  as  he  could  arrange  matters  the  business 
would  go  on,  and  that  he  wanted  him  to  continue  his  employment 
and  services  under  the  old  contract  (meaning  of  course  his  unex- 
pired written  contract  with  the  company),  but  that  he  (defendant) 
could  not  as  receiver  afford  to  pay  him  the  salary  of  $80  per  week, 
but  that  he  would  as  such  receiver  pay  him  $50  per  week,  and  hold 
himself  personally  responsible  for  the  payment  of  the  other  $30,. 
per  wecK,  as  soon  as  he  got  the  company's  afifairs,  and  his  aflairs 
with  the  company,  straightened  up.  **  As  soon  as"  means  imme- 
diately at  or  after  another  event :  hence  the  promise  to  pay  plaint- 
iflf  an  additional  salary,  at  the  rate  of  $80  per  week,  as  soon  as  be- 
got the  company's  aflfaii-s  or  his  afifairs  with  the  company  straight- 
ened up,  was  dependent  upon  another  event.  Strictly  speaking  to 
straighten  up  an  insolvents  affairs  is  to  bring  him  from  a  stress  of 
poverty  to  a  state  of  prosperity,  and  to  straighten  up  the  affairs 
of  an  insolvent  corporation,  whose  entire  assets  have  passed  into 
the  hands  of  a  receiver,  is  to  bring  back  its  corporate  life,  which 
has  been  suspended  during  the  receivership,  and  thus  its  matters 
become  so  arranged  that  its  business  can  be  carried  on  in  its 
corporate  name  and  Hnder  its  franchise,  and  it  becomes  again  an 
artificial  being  with  legal  life,  although  its  financial  condition  may 
be  so  unhealthy  as  to  make  its  life  a  burden  to  the  stockholders. 
The  defendants  promise  to  pay  under  this  agreerneut  was  cer- 
tainly not  enforceable  by  action  until  the  company  had  regained 
corporate  authority  to  carry  on  business,  or  defendant's  affairs 
with  the  company  had  been  straightened  up:  and  plaintiff  made 
no  proof  of  the  happening  of  either  event;  or  that  there  had  be*^.n 
any  improvement  or  any  change  whatever  of  the  company's  affairs, 
or  of  defendant's  affairs  with  the  company,  subsequent  to  the 
promise  to  pay.  The  nonsuit  was  sought  upon  tlie  grounds  that 
the  plaintiff  had  failed  to  prove  the  alleged  or  any  cause  of  action, 
or  that  the  condition  on  which  the  promise  to  pay  was  rendered 
defendant  had  been  performed.  The  rule  is  that,  where  a  promisor 
obligates  himself  to  pay  "when  able  to  do  so,"  the  promise  is  con- 
ditional, and,  to  entitle  the  promisee  to  recover  thereon,  he  mast 
Slead  and  prove  the  fact  of  such  ability.  Work  v.  Beach,  85  St 
:ep.  22;  aff'd,  37  St  Rep.  547.  And  so,  too,  where  the  promise  is  to 
pay  "  the  moment  he  was  able."  Tebo  v.  Bobinson,  100  N.  Y.  27. 
And  see  Wakeman  v.  Sherman,  9  N.  Y.  85,  where  the  promise 
was  "that  at  the  end  of  one  year,  if  successful  in  business,  he 
would  commence  paying";  held  a  condition  precedent,  and  that 
plaintiff  should  have  been  nonsuited,  because  no  evidence  bad 
been  given  to  show  the  result  of  the  year's  business  succeeding 
the  promise.  The  judgmentand  onler  appealed  from  are  reversed^ 
with  costs  to  appellant,  to  abide  the  event 
All  concur. 

Jacob  Balz,  Resp't,  v.  Daniel  M.  Shaw,  App  It 

(New  York  City  Court,  General  Term,  Filed  March  19,  1895,) 

EsTOPPKir— In  pais. 

Where  a  person  sold  a  piano  to  a  woman  and  took  from  her  a  chattel 
mortgage  for  the  price  which  he  never  filed,  his  receipt  statiDg  that  he 
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had  receired  from  the  buyer's  husband  four  hundred  and  forty  (by  note) 
doUan  on  account  of  piano,  does  not  estop  him  from  denying  that  the 
husband  was  the  owner  of  the  piano,  as  against  a  party  who,  relying  on  the 
receipt,  as  evidence  of  the  husband's  ownership,  made  a  loan  to  him  and 
took  a  chattel  mortgage  on  the  piano. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
Jas.  AL  Ihkj  for  app'lt ;  J.  P.  Schuchman^  for  resp't. 

Van  Wyck,  J. — The  action  is  for  damages  for  the  conversion 
of  a  piano,  and  plaintiff's  proof  is  that  be  was  a  dealer  in  pianos, 
and  had,  on  December  23,  1893,  sold  and  delivered  the  one  in 
question  to  Mrs.  Joseph  Schwarz,  at  No.  244  West  Fifty-Second 
street,  this  city,  for  the  sum  of  $450,  of  which  $10  cash  was  paid, 
and  he  took  back  from  her,  on  that  day,  a  chattel  mortgage  on  the 
piano  to  secure  the  payment  of  $440,  the  balance  on  the  purchase 
price,' which  is  still  unpaid,  and  which  contained,  among  others,  a 
provision  that,  if  she  aid  not  keep  and  retain  the  piano  for  her  own 
use  on  said  premises,  "the  whole  principal  sum,  with  interest, 
shall  become  due,  and  this  sale  absolute" ;  that  this  mortgage  had 
not  been  filed  in  the  register\soflSce;  that  before  commencement  of 
this  action  the  piano  was  in  the  possession  of  the  defendant,  who 
claimed  it  under  a  chattel  mortgage  thereon  made  to  him  by  Mr. 
Joseph  Schwarz,  and  it  was  then  on  storage  in  the  warerooms  of 
one  Morse,  an  auctioneer  and  furniture  dealer.  Although  plaint- 
iff's mortgage  had  not  been  filed  as  required  by  law,  still  it  was 
valid  as  between  him  and  Mrs.  Joseph  Schwarz,  the  mortgagor, 
and  he  was  entitled  to  the  immediate  possession  because  of  her 
breach,  among  others,  of  the  condition  and  provision  as  to  keeping 
and  retaining  the  piano  for  her  own  use  on  the  designated  prem- 
ises ;  hence,  the  motion  to  nonsuit  him  was  properly  denied.  The 
defendant's  proof  shows  that  on  January  2.  1894,  Mr.  Joseph 
Schwarz  called  at  his  office  and  requested  a  loan  of  $550,  to  oe 
secured  by  chattel  mortgage,  and  stated  that  he  had  a  house  full 
of  furniture  at  244  West  Fifty -Second  street,  all  of  which  he  had 
brought  from  Chicago,  except  the  piano,  which  he  had  bought  in 
New  York,  and  exhibited  to  him  a  receipt,  signed  by  plaintiff, 
which  will  hereafter  be  considered;  that  thereupon  defendant 
caused  an  inspection  to  be  made  of  this  furniture  and  piano  at 
this  house,  and  a  search  to  be  made  in  the  register's  office  for 
chattel  mortgj^es  against  Mr.  Joseph  Schwarz;  that,  being  satis- 
fied as  to  value,  and  that  no  such  mortgage  was  filed,  and  relying 
on  the  receipt  signed  by  plaintiff,  and  on  the  affidavit  of  his  mort- 
gagor that  he  was  absolute  owner  of  the  furniture  and  piano, 
which  was  free  of  all  liens,  he,  defendant,  lent  Joseph  Schwarz 
$550,  takitig  his  two  promissory  notes  of  $275  each,  dated  January 
4,  1894,  one  at  two  and  the  other  at  four  months  after  date,  and 
at  the  same  time  taking  a  chattel  mortgage  from  him  on  this  furni- 
ture and  piano  to  secure  the  payment  thereof,  which  mortgage  was 
filed  in  the  register's  office  on  the  same  day. 

Both  plaintiff  and  defendant  assume  that  Mr.  and  Mrs.  Joseph 
Schwarz  were  a  pair  of  swindlers,  then  residing  at  244  West  Fifty- 
Second  street  as  husband  and  wife,  but  each  claims  he  is  entitled 
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to  the  piano  as  against  the  other.  It  is  beyond  question  that  the 
title  to  the  piano  passed  in  the  first  instance  from  the  plaintiflE  to 
the  woman,  and  that  she  gave  him  back  a  mortgage  thereon,  to  se- 
cure payment  of  the  purchase  price  ;  that  lie  neglected  to  file  the 
same;  and  that  his  claim  to  the  right  of  possession  is  made  there- 
under. There  is  no  proof  whatever  that  the  woman  ever  trans- 
ferred her  ownership,  right  to  possession,  or  possession  of  the 
})iano  to  the  man,  except  that  defendant  says,  "I  saw  her  once  at 
the  house  when  I  went  to  look  at  the  goods ;"  but  does  not  give  a 
single  word  that  she  spoke  or  that  he  or  the  man  spoke  in  her 
presenca  This  slight  evidence  tending  to  show  title  in  the  man 
by  estoppel  against  the  woman  was  the  testimony  of  a  party,  hence 
carried  that  question  of  sucli  title  to  the  jury.  The  presence  of  her 
piano  in  the  house  in  which  they  lived  as  husband  and  wife  is  no 
evidence  of  either  the  ownership  or  possession  thereof  by  the  hus- 
band, and,  moreover,  the  possession  of  a  chattel,  if  there  be  no 
other  evidence  of  property  or  authority  to  sell  from  the  true  owner, 
will  not  enable  the  possessor  to  give  good  title.  Covill  v.  Hill,  4 
Denio,  328. 

Now,  as  to  the  paper  signed  by  plaintiff,  which  was  exhibited 
to  defendant  by  the  man  when  he  requested  the  loan,  and  which 
is  as  follows: 

*'$440.  New  York,  December  29,  1898. 

Received  of  Mr.  J.  Schwarz  four  hundred  and  forty  (by  note) 
dollars  on  account  of  piano. 

"[Signed]  Jac(^b  Balz." 

Now,  the  inquiry  is  whether  the  plaintiff  did  by  this  writing 
confer  upon  Joseph  Schwarz  such  an  apparent  title  to  or  power 
of  disposition  over  the  piano  in  Question  as  will  now  estop  him 
from  denying  title  in  Schwarz  wnen  he  transferred  the  same  by 
mortgage  to  the  defendant,  taking  in  good  faith  and  for  value. 
This  receipt  is  not  a  bill  of  sale,  nor  does  it  purport  to  convey  title, 
nor  is  it  evidence  of  a  right  to  sell,  nor  does  it  give  external  indicia 
of  the  right  of  disposing  of  the  same.  It  is  simple  an  acknowledg- 
ment that  Schwarz  personally  handed  plaintiff  a  promissory  note 
on  account  of  a  piano,  but  it  does  not  indicate  to  whom  the  piano 
was  sold,  or  by  whom  the  note  was  made,  and,  if  it  evidences  a 
sale  to  any  one,  it  does  not  indicate  whether  it  is  absolute  and 
conveying  immediate  title  or  conditional  upon  the  payment  of  the 
note.  It  does  seem  that  this  very  receipt  should  have  put  defend- 
ant upon  inquiry  the  moment  he  saw  it,  and  especially  as  it  is 
tlaied  only  four  days  before  it  was  shown  to  him.  The  defendant's 
motion  to  dismiss  on  the  merits  of  the  case  was  properly  denied, 
and  the  case  was  submitted  to  the  jury  by  a  charge  certainly  as 
favorable  to  the  defendant  as  he  could  expect,  and  to  which  he 
took  no  exception;  and  his  only  request  was  charged.  The  case  is  a 
very  hard  one  for  the  defendant,  but  the  jury  have  found  that  the 
person  under  whom  he  claims  had  no  title,  nor  had  the  plainliff 
armed  him  with  "any  symbol  of  property  ;"  and  as  both  plaintiflE 
and  defendant  are  innocent  the  jury  saw  no  reason  why  the  former 
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should  be  a  sufferer  rather  than  the  latter.     Judgment  and  order 
aflBirmed,  with  costs. 

All  concur.  

John  Rourke,  RespX  v.  Adelina  R  Regnault,  App'lt 

(New  York  City  Omrt,  General  Term,  Filed  March  19,  1896.) 
Pleading — Answer — Frivolods. 

A  denial  of  knowledge  or  informatioo  sufficient  to  form  a  belief  as  to  the 
truth  of  an  allegation  la  authorized  by  §  600  of  the  Code. 

Appeal  from  an  order  overruling  the  answer  as  frivolous. 
P.  Q,  Jb  F.  L.  Eckerson^  for  app'lt ;  Thomas  Nolan,  for  resp't 

Van  Wyck,  J. — The  plaintiff's  alleged  cause  is  for  goods  sold 
and  delivered  at  an  agreed  price,  and  the  answer  "denies  that  de- 
fendant has  any  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  any  of  the  allegations  contained  in  the  com- 
plaint" This  answer  was  adjudicated  frivolous  by  the  order  ap- 
pealed from.  This  form  of  denial  is  expressly  authorized  by  sec- 
tion 500  of  the  Code,  which  is  in  the  exact  language  of  section 
149  of  the  Old  Code,  In  Orocers'  Bank  v.  ORorke,  6  Hun,  18,  the 
answer  stated  "that  defendant  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  any  of  the  allegations  in 
said  complaint  contained,"  and  the  order  of  special  term  directing 
judgment  for  plaintiff,  on  the  ground  that  this  answer  was  frivo- 
lous, was  reversed.  Tnis  case  is  cited  and  followed  in  Rohei't  Gere 
Bank  V.  Inman^  51  Hun,  97;  24  St.  Rep.  160,  where  the  answer  sim- 
ply contained  a  "denial  of  any  knowledge  or  information  sufficient 
U»  form  a  belief  as  to  the  truth  of  the  allegations  of  the  complaint,'* 
and  in  which  FoLLETT,  J.,  says:  "A  denijvl  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of  an  allegation  is 
authorized  by  section  500  of  the  Code."  This  case  is  affirmed  in 
115  N.  Y.  650 ;  23  St  Rep.  998,  on  opinion  of  the  general  term. 
The  order  herein  appealed  from,  and  which  directed  judgment  for 
plaintiff  on  the  answer  as  frivolous,  must  be  reversed,  with  $10 
costs. 

All  concur. 


Mary  E  Graham,  Prff,  v.  Benjamin  Andrews,  Deft 

(Nine  York  Superior  Court,  Special  Term,  Filed  March  11, 1895.) 
Attornst  and  client — AuTHORrrr. 

la  an  action  of  ejectment,  the  complaint,  verified  by  the  plaintiff,  is  a 
written  recognition  of  the  attorney's  authority  to  commence  the  action, 
sufficient  to  satisfy  every  requirement  of  the  Code  provisions. 

Motion  to  compel  plaintiff's  attorney  to  produce  evidence  of  his 
authority. 
J.  AfidrewSj  for  the  motion ;  T.  H,  Baldrvin,  opposed. 

McAdam,  J. — The  action  is  in  ejectment,  and  the  defendants 
move  to  require  the  attorney  of  the  plaintiff  to  produce   evidence 
St.  Rep.,  Vol.  LXVI.        23 
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of  liisnutliority  to  commence  the  action.  Code  g§  1612,  1513. 
The  Code  provisions  are  taken  from  3  Rev.  St.  (6th  ed.)  p.  673, 
section  15  of  which  declares  that  "any  written  recognition  of  the 
authority  of  the  attorney"  shall  be  deemed  presumptive  evidence 
of  such  authority.  Under  this  statute,  a  writing  signed  by  one  of 
two  plaintiffs  on  behalf  of  both,  requesting  the  attorney  to  con- 
tinue the  action,  was  a  sufficient  recognition  of  his  authority  lo 
commence  it  Uowardy.  Howard,  11  How.  Pr.  80.  The  Code 
(section  1514)  provides  that  "any  written  request  of  the  plaintiff 
or  his  agent  to  the  plaintiff's  attorney  to  commence  the  action  or 
any  written  recognition  of  his  authority  so  to  do,  verified  by  the 
affidavit  of  the  attorney  or  any  other  competent  witness,  is  suffi- 
cient presumptive  evidence  of  such  authority."  In  answer  to  the 
defendants'  application,  the  plaintiff's  attorney  swears  "that  the 
original  complaint  herein,  verified  by  the  plaintiff  person- 
ally, was  filed  with  the  clerk  of  this  court  on  the  81st  day  of 
January,  1895,  and  that  a  copy  of  said  complaint  and  verification 
was  served  on  the  defendants  personally.'  The  complaint,  so 
verified,  is  in  legal  effect  a  written  request  to  the  attorney  to  com- 
mence the  action,  and  a  written  recognition  of  his  authority  so  to 
do,  sufficient  to  satisfy  every  requirement  of  the  Code  provisions. 
This  is  not  a  proper  case  for  requiring  further  evidence  of  author- 
ity. Code,  §  1513 ;  Carpenter  v.  Aliens  45  Supr.  322.  Motion 
denied,  with  $10  costs  to  abide  the  event 


Benedict  Fischer  et  aLy  Resp'ts,  v.  James  Hktherington 
et  alf  App'lts. 

(N&w  T&rk  Superior  Court,  General  Term,  Filed  March  5,  1896.) 

1.  Summons— Fictitious  namb. 

The  plaintiff's  ignorance  of  the  defendant's  name  should  be  made  to  ap- 
pear in  the  summons,  in  an  action  in  the  district  court,  in  order  to  Justifj^ 
the  use  of  a  fictitious  name. 

2.  Attornbt  and  clibnt— Authority. 

In  tlie  absence  of  proof  of  special  authority  conferred  upon  the  attor- 
ney, his  acts  in  directing  the  levy  upon,  or  the  taking  of,  goods  upon  pro- 
cess are  in  excess  of  liis  general  powers,  and  do  not  affect  or  subject  his 
client  to  liability. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Daniel  R  Hays,  for  app'lts;  William  W.  Fletcher,  for  resp'ts. 

Sedgwick,  C.  J. — The  action  was  for  the  taking  and  conver- 
sion of  plaintiffs'  goods.  The  plaintiffs  were,  according  to  the 
evidence,  assignees — or,  rather,  purchasers — of  the  goods,  from 
the  former  owner,  one  James  Fitzgerald.  The  defendant  Hether 
ington,  soon  after  the  assignment,  brought  'action  against  Patrick 
Fitzgerald,  in  a  district  court,  to  recover  a  certain  sum  of  money. 
Tlic  summons  named  Patrick  Fitzgerald,  without  more,  as  defend- 
ant. Service  of  this  was  made  upon  James  Fitzgerald.  In  fact, 
James  Fitzgerald  owed  the  debt  sued  for  in  the  action  in  the  dis- 
trict court     James  Fitzgerald  did  not  appear  in  the  action,  and 
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judgment  was  entered  against  Patrick  Fitzgerald.  The  question 
then  is,  was  this  a  judgment  against  James  Fitzgerald  ?  Was  he 
bound  by  it? 

Section  2884  of  the  Code,  which  relates  to  justices*  courts,  does 
not,  on  the  face  of  the  act,  make  the  law  for  the  district  courts  of 
the  city,  but  it  presents  a  harmony  of  intention  as  to  the  mode  in 
which  jurisdiction  of  the  person  should  be  acquired.  The  same 
is  true  of  the  general  provisions  of  the  Code  as  to  the  form  of 
summons.  Section  3214,  id.  (chapter  596,  Laws  1873),  enacts  that 
in  a  district  court  m  the  city  of  New  York  tlie  summons  must  be 
addressed  to  the  defendant  by  name,  or,  if  his  name  be  unknown, 
by  a  fictitious  name.  This  seems  not  to  have  been  repealed. 
Section  3214,  id.;  Repealing  Act  1877,  c.  417,  subdivision  for 
Laws  of  1873.  The  summons  in  this  case  did  not  run,  or  did  not 
seem  to  run  (which  is  the  same),  against  any  other  than  a  real  per- 
son, whose  name  was  given.  There  is  a  presumption  that  a  ner- 
8on  knows  the  name  of  his  debtor,  and,  if  in  fact  it  be  other- 
wise, ignorance  of  the  name  should  be  made  to  appear  in  the 
summons,  to  justify  the  use  of  a  fictitious  name.  When  the  sum- 
mons was  served  upon  James  Fitzgerald,  he  saw  a  summons  and 
complaint  against  Patrick  Fitzgerald ;  and  he  was  justified  in  act- 
ing as  if  it  were  against  a  real  person,  not  himself,  and  in  not  a|v 
pearing  in  the  action.  I  believe  the  law  to  be  correctly  given  iu 
the  headnotes  of  Waterhury  v.  Mather^  16  Wend.  611  : 

"A  plaintiff  cannot  avail  himself  of  the  statute  allowing  pro- 
cess to  be  issued  against  a  defendant  by  a  fictitious  name,  on  the 
ground  that  his  name  was  not  known  to  the  plaintiff,  unless  an 
averment  to  that  effect  is  contained  in  the  declaration,  or  is  al- 
leged by  way  of  replication  to  a  plea  of  misnomer." 

Of  course,  there  could  be  no  such  replication,  except  after  de- 
fendant's appearance  and  plea  of  misnomer.  The  cases  support- 
ing this  conclusion  are,  in  part,  Farnham  v.  IJildreth,  82  Barbw 
277;  McGUlv,  Weil,  10  N.  Y.  Supp.  246;  Crandall  v.  Beach,  7 
How.  Praa271;  Aaron  v.  Lee,  11  Wkly.  Dig.  528;  Stubery, 
Schuartz,  1  City  Ct  R  114 ;  and  other  cases.  No  jurisdiction  of 
the  person,  therefore  was  gained  against  James  Fitzgerald  by  the 
service  upon  him  of  the  summons  which  named  Patrick  Fitz- 
gerald as  the  defendant. 

It  is  supposed  that  James  Fitzgerald  was  estopped  from  setting 
up  that  he  was  not  the  defendant,  as  named.  If  he  had  induced 
the  marshal,  by  word  or  act,  to  believe  that  he  was  Patrick  Fitz- 
gerald, and  upon  that  to  make  the  service,  it  might  be  asked 
whether  there  was  not  an  estoppel.  But,  in  substance,  all  that  passed 
was  that  the  marshal,  in  making  the  service,  took  out  the  paper, 
and  said,  "This  is  for  Patrick  Fitzgerald,"  while  James  Fitz- 
gerald was  passive  in  word  and  deed. 

Judgment  having  been  obtained  as  against  Patrick  Fitzgerald, 
the  marshal  was  a  trespasser,  in  levying  the  execution  issued  under 
it  upon  the  goods  of  the  plaintiff  that  had  been  transferred  to  them 
by  James  Fitzgerald :  First,  the  levy  was  as  a  trespass ;  second, 
the  defendant  had  not  obtained  a  judgment  against  James,  which 
was  a  prerequisite  of  attacking  the  transfer  to  the  plaintiffs.     Yet, 
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for  all  that,  the  trespass  of  the  marshal  is  not  a  trespass  of  the  de- 
fendant, unless  the  defendant  aided  or  abetted  or  directed  or  took 
some  part  in  the  trespass.     Ouilleaume  v.  Bowe,  is  in  the  opinion. 
48  Supr.  Ct  169,  distinguished  from  Wekh  v.  Cbckran,  63  N.  Y 
181.    The  latter  case  decides  that  the  authority  to  be  implied  from 
the  fact  that  a  party  causes  process  to  be  issued,  and  sets  the 
proper  officers  in  motion  in  the  execution  thereof,  is  simply  an  au 
thority  coextensive  witjithat  conferred  by  the  process,  i.  e.,  to  do 
lawful  acts  i)ursuant  thereto.     If  therefore,  an  officer  to  whom  a 
warrant  is  issued,  directing  him  to  seize  the  goods  of  A.,  takes  the 
goods  of  B.,  an  authority  so  to  do  from  the  principal  m   the  pro- 
ceedings will  not  be  implied,  and  witliout  other  evidence  he  can- 
not be  made  liable  therefor     What  is  true  as  to  an  officer  is  true 
of  an  attorney.     In  the  present  case  the  defendant  placed  m  the 
hands  of  the  attorney  the  claim,  telling  him  to  collect  it     That 
authorized  the  attorney  to  take  the  usual  proceedings  to  end  in 
judgment  and  execution.     The  levying  of  the  execution  is  not 
within  the  authority  of  an  attorney.     "  In  the  absence  of  proof  of 
'special  authority  to  an  attorney,   his  acts  in  directing  the  levy 
upon  or  the  taking  of  goods  upon  process  are  in  excess  of  his 
general  powers  as  an  attorney,  and  do  not  aflEect  or  subject  his 
client  to  liability.'^      Welsh  v.  Cockran^  63  N.    Y.  185,  and  citing 
Averill  v.   Williams^  4  Denio,  295.     Upon  the  propositions  that 
have  been  made,  the  defendant  was  not  liable   unless  there  was 
evidence  for  the  jury  that  the  defendant  had   promoted   the  levy 
upon  plaintiffs'  goods,  or  had  acquiesced  in  the  illegality  of  the 
levy,  with  a  purpose  of  reaping  a  benefit  to  himself.     There  was 
no  proof  that  the  defendant  had  directed  the  levy,  or  had  received 
any  money  under  the  sale.     There  was  testimony  that  after  the 
levy  a  clerk  of  the  plaintiffs  saw  the  defendant,  gave  to  him  a 
letter  from  the  plaintifiEs  that  claimed  the  property  as  theirs,  and 
showed  him  the  bill  of  sale,  and  that  defendant  said:     *'  That  is 
of  no  use."     I  will  rip  the  whole  thing  up,  and  the  Fischers  can 
do  as  they  please."     The  defendant  denied  that  he  had  said  these 
things.     The  jury  were  to  pass  upon  the  credibility  of  the  oppos- 
ing witnesses.     It  was  for  the  jury  to  find  the  meaning  of  the 
words,  if  they  were  spoken  by  the  defendant  *  Did  the  defendant 
mean  to  claim  a  right  to  dispute  the  validity  of  the  bill  of  sale  , 
to  stand  upon  the  proceedings,  which  alone  could  give  him  a  right 
to  dispute  that  validity;  and  to  insist  upon  the  rightfulness  of 
the  levy  ?     And  did  he  also  claim  an  interest  in  the  sale  under 
the  levy?     If  the  jury  should  find  that  he  did  so  ri>ean  by  his 
words,  and  had  knowledge  of  the  fact,  then  he  was  a  co  tort  feasor 
with  the  marshal  who  levied.      Welsh  v.  Cockran,  63  N.  Y.   184. 
I  tliink  the  disputed  question  of  fact  that  has   just  been   consid- 
ered should  have  been  left  to  the  jury.     The  action  of  the  court 
requires  a  new  trial. 

Judgment  reversed. 

New  trial  ordered,  with  costs  to  abide  the  event 
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Frank  Wolff,  Resp't,  v.  Charles  Hyass,  App'lt 

{NevD  Ywk  Supei'ior  Court,  General  Term,  Filed  March  4,  1895.) 

Damages— Speculative. 

A  lessee  cannot  recover  for  the  breach  of  a  covenant  for  quiet  enjoy- 
ment loss  of  profits  of  his  business,  where  he  shows  the  quantity  of  goods 
he  can  produce  and  the  usual  profiU  on  them,  but  does  not  show  that  he 
had  a  market  for  them. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff. 

The  causes  of  action  alleged  in  the  complaint  are  as  follows : 

(1)  That  plaintiff,  a  manufacturer  of  grit  or  groat  grain,  leased 
from  defendant  the  building  known  as  No.  511  East  Eighteenth 
street,  New  York,  for  a  term  of  five  years  and  three  months,  com- 
mencing February  1,  1892,  at  a  rental  of  $550  per  year,  payable 
monthly  in  advanca  That  plaintiff  entered  into  possession  of 
said  premises,  and  expended  moneys  to  the  amount  of  $540  in 
placing  machinery  and  appliances  therein,  and  purchased  a  large 
quantity  of  goods  to  be  manufactured.  That  by  said  lease  de- 
fendant agreed  to  furnish  plaintiff  with  three  to  four  horse  po,wer 
steam,  and  that  the  lease  contained  the  usual  covenant  for  quiet 
enjoyment.  That  plaintiff  paid  rent  for  said  premises  for  the  months 
of  February,  March,  April,  and  May,  1892,  aggregating  $183.36. 
That  defendant  failed  to  furnish  the  horse-power  steam,  so  that 
plaintiff  was  compelled  to  cease  work,  to  his  damage.  (2)  That, 
in  violation  of  the  covenant  for  quiet  enjoyment,  defendant  en- 
tered the  premises,  removed  parts  of  certain  walls,  built  another 
wall,  obstructing  light  and  air,  caused  noises  by  hammering  and 
pounding,  thus  interfering  with  and  causing  plaintiff  to  stop  work, 
and  caused  dust  and  mortar  and  rain  to  fall  upon  his  goods,  spoil- 
ing them,  and  injuring  the  machinery.  This  unlawful  entry  and 
acts  are  alleged  to  have  occurred  April  4, 1892.  (3)  That  on  April 
0,  1892,  there  was  a  substantial  repetition  of  the  acts  alleged  in 
the^econd  cause  of  action,  which  amounted  to  the  eviction  of 
plaintiff,  by  which  plaintiff's  machinery  was  injured  to  the  amount 
of  $300;  and  he  was  compelled  to  expend  $94  in  removing  from 
said  premises,  and  resetting  and  repairing  the  machinery.  That 
he  lost  fifty  days'  work  and  custom,  by  which  he  sustained  loss 
to  the  amount  of  $1,250.  The  aggregate  amount  for  which  judg- 
ment was  demanded,  being  made  up  of  the  foregoing  items, 
amounts  to  $2,368.36. 

Eugene  Van  ScJiakkj  for  app'lt;  Charles  1.  Schampain^  for 
resp't 

Beekman,  J  — The  defendant  leased  certain  premises  in  the 
city  of  New  York  to  the  plaintiff  for  a  term  of  years,  it  being 
specified  in  the  lease  that  they  were  to  be  used  as  a  "grit  or  groat 
mill"  The  plaintiff  entered  into  possession  of  the  property,  fit- 
ted it  up  with  machinery  and  other  appliances  essential  to  the 
transaction  of  his  business,  and  provided  himself  with  some  800 
bushels  of  buckwheat,  out  of  which  the  product  of  his  manufact- 
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ure  was  mada  Shortly  after  he  commenced  business  operations, 
tl»e  defendant  entered  apon  the  premises  with  his  workmen,  and 
proceeded  to  construct  an  additional  story  upon  the  building  so 
occupied  by  the  plaintiff.  In  the  course  of  the  work,  holes  were 
driven  in  the  roof,  through  which  the  dust,  debris,  and  rain  passed, 
damaging  the  buckwheat  and  seriously  injuring  the  machinery, 
and  interfering  with  the  conduct  of  the  businesa  The  defendant 
claimed  that  he  had  the  consent  of  the  plaintiff  for  hi«  entry  upon 
the  demised  premises  for  the  purpose  above  mentioned.  This 
was  denied,  and  a  fair  issue  was  thus  presented  to  the  jury,  who,  by 
their  verdict  in  favor  of  the  plaintiff,  have  characterized  the  entry 
of  the  defendant  as  unlawful.  The  grievances  of  the  plaintiff  were 
stated  in  his  complaint  in  the  form  of  three  causes  of  action,  one 
of  which  was  for  damages  resulting  from  the  failure  of  the  defend- 
ant to  supply  him  with  adequate  steam  power  according  to  a 
stipulation  in  that  regard  contained  in  the  lease.  This  it  is 
unnecessary  to  consider,  as  that  question  seems  to  have  been  ex- 
cluded from  the  considemtion  of  the  jury  by  the  trial  judge.  The 
other  two  causes  of  action  embody  statements  of  unlawful  entry 
upon  the  property,  one  on  the  fourth  day  of  April,  1892,  and  the 
other  on  tne  9th  day  of  April,  1892,  and  the  commission,  on  each 
occasion,  of  acts  of  the  descripiion  above  mentioned,,  resulting 
in  damage  to  the  plaintiff's  goous,  machinery,  and  business.  Con- 
siderable evidence  was  given  on  both  siiles  bearing  upon  the 
question  of  damage  to  the  stock  and  machinery,  upon  which  it  is 
not  necessary  to  comment,  as  we  do  not  think  there  was  any  error 
in  the  submission  of  that  branch  of  the  claim  to  the  jury.  The 
plaintiff  was  entitled  to  recover  for  such  injuries,  and  there  was 
evidence  in  the  case  justifying  the  jury  in  awarding  a  substantial 
sum  therefor.  In  addition  to  these  items,  the  trial  judge  submit- 
ted to  the  jury  another  element  of  damage,  under  a  charge  that 
if,  by  reason  of  the  injury  to  the  machinery  from  the  water  and  de- 
bris of  various  kinds  proceeding  from  the  unlawful  acts  of  the 
defendant,  the  plaintiff  was  prevented  from  carrying  on  his  work 
as  he  miglit  otherwise  have  done,  such  damage  as  he  sustained  of 
that  character  which  the  evidence  established  with  certainty  and 
to  their  satisfaction  by  a  fair  preponderance  might  be  awarded  by 
them.  To  this  charge  the  defendant  duly  excepted.  The  ver- 
dict of  the  jury  was  for  the  sum  of  $1,500.  The  defendant's 
counsel  thereupon  moved  for  a  new  trial  on  the  judge's  minutes 
OR  all  the  grounds  specified  in  section  999  of  the  Code  of  Civil 
Procedure,  which  motion  was  denied,  and  the  case  now  comes  be- 
fore us  on  appeal  from  the  judgment  and  the  order  denying  the 
above  motion. 

We  do  not  think  that  there  was  any  evidence  in  th^  case  upon 
which  the  jury  could  determine  the  amount  of  damage  to 
plaintiff  from  the  interruption  of  his  business,  and  that  the  ex- 
ception to  the  charge  of  the  trial  judge  on  this  point  was  well 
taken.  Before  the  trial,  a  bill  of  particulars  was  furnished  by  the 
plaintiff,  stating  the  items  of  his  claim  for  damage.  Among 
others,  not  material  to  the  discussion,  it  contained  the  followinpj: 

•^Prevented  from  operating  and  working  in  said  building  for 
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the  space  of  fifty  days,  caused  by  the  acts  of  the  defendant  in  in- 
terfering with  the  premises  No.  511  East  18th  streA,  and  cutting 
ofiE  the  use  of  the  steam,  including  outlays  and  profits  during  said 
term,  $1,250." 

The  claim  was  therefore  really  for  loss  of  profits,  and  the  only 
evidence  in  the  case  bearing  upon  this  item  of  loss,  or  in  anj  way 
concerning  the  pecuniary  damage  for  interference  with  plamtiflEs 
business,  was  given  by  the  plaintijQf,  who  testified  that  if  the  steam 
power  was  right  he  could  grind  from  125  to  150  bushels  a  day, 
and  that  his  profit  on  the  product  was  from  twenty-five  to  thirty 
cents  a  bushel.  It  is  to  be  noticed  that  the  court  substantially 
withdrew  from  the  consideration  of  the  jury  any  question  of  dam- 
age resulting  from  the  failure  to  supply  steam  power,  and  the 
jury  was  invited  to  estimate  the  damage  from  inability  to  operate 
the  business  solely  as  the  resultant  of  the  unlawful  acts  of  the 
defendant  in  connection  with  the  trespass.  The  element  of  profit 
testified  to  by  the  plaintiff  was  entirely  too  speculative  and  un- 
certain to  justify  any  award  on  that  ground.  Loss  of  profits  con- 
sequent upon  a  tort,  as  well  as  a  breach  of  contract,  are  allowed, 
provided  they  are  such  as  might  naturally  be  expected  to  follow 
from  the  wrongful  act,  and  are  certain  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed.  Schile  v.  Brokhahus, 
80  N.  Y.  614-620 ;  Onffin  v.  Oolver,  16  N.  Y.  489;  Marquart  v. 
Xa  Farge,  5  Duer,  559.  There  was  no  such  certainty  in  the  case 
at  bar.  There  was  nothing  in  the  proofs  showing  or  tending  to 
show  that  the  defendant  had  any  appreciable  custom,  or  that  he 
would  have  had  any  market  for  the  150  bushels  of  grain  which 
he  stated  to  be  the  grinding  capacity  of  his  mill  per  day,  or  that 
there  was  any  reasonable  probability  that  he  would  have  been  able 
to  earn  any  such  profit  from  his  business,  or  that  he  had  ever  made 
any  profit  from  his  business  at  that  place  or  elsewhere  prior  to  the 
acts  complained  of.  Under  these  circumstances  there  was  nothing 
before  the  jury  from  which  they  could,  within  the  rules,  intelli- 
gently determme  and  award  any  sum  for  loss  of  profits  or  other 
injury  resulting  from  the  interruption  of  the  plaintiff's  business. 
The  bill  of  particulars  furnished  by  the  plaintiff  imposed  upon  him 
a  limit  of  recovery  for  all  damages  submitted  to  the  consideration 
of  the  jury  other  than  those  claimed  under  the  item  for  loss  of  pro- 
fits. That  limit  is  the  sum  of  $742.50.  The  excess  of  the  ver- 
dict over  this  sum  may  be  taken  to  represent  the  conjectures  of 
the  jury  in  respect  to  damage  from  interruption  of  business,  and 
the  measure  of  the  influence  upon  them  of  the  erroneous  charge. 
Under  these  circumstances,  we  think  that  the  case  is  one  in  which 
the  court  may  properly  afford  to  the  plaintiff  the  opportunity  for 
consenting  to  a  reduction  of  the  verdict.  Vail  v.  Reynolds^  118 
N.  Y.  297;  28  St.  Rep.  707.  The  plaintiff  may  within  twenty 
days  stipulate  to  reduce  the  judgment  in  the  sum  of  $757.50,  and, 
if  such  stipulation  is  filed,  the  judgment  so  reduce  will  be  affirmed 
with  costs  ;  but,  if  not  filed,  the  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costa 

All  concur. 
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Clara  H.  Price,  Resp't  v.  Stephen  M.  Ga  Nun  et  aL,  App'lts, 

{Hew  York  i^uperiar  Court,  Oenei'ol  I'erm,FiUd  January  SI,  1896.) 

Negligence— Opi'icians. 

Opticiaus,  in  accepting  a  prescription  and  undertaking  to  fill  it,  assume 
a  sisill  adequate  to  aud  the  cure  necessary  for,  a<:orapetentand  proiwr  com- 
pletion of  liie  work,  and  are  liable  for  the  injuries  rcsuliiug  from  their 
negligence. 

Appeal  from  a  judgment  entered  on  a  verdict  and  from  an 
order  denying  a  motion  for  a  new  trial. 

George  JX  Beattys,  for  app'lts ;  James  O'Ntill  (  WiUiam  T,  Birds- 
all^  of  counsel),  for  resp\ 

Gildersleeve,  J. — The  defendants  are  opticians,  and,  in  the 
regular  course  of  business,  undertook  to  make  and  deliver  to  the 
plaintijQf  a  pair  of  eyeglasses  in  accordance  with  a  certain  prescri|)- 
tion.  The  plaintiff  accepted  the  glasses,  in  ignorance  of  any  defect, 
paid  the  defendants  therefor,  and  commenced  their  use.  The  judg- 
ment herein,  now  before  us  for  review,  is  in  favor  of  the  plaintiff, 
and  against  the  defendants,  and  awards  to  the  plaintiff  $750,  as 
damages  for  personal  injuries  arising  from  the  alleged  negligence 
of  the  defendants  in  the  construction  of  the  eyeglasses  in  question. 
The  basis  of  the  action,  as  alleged  in  the  complaint,  is  defendants* 
negligence.  The  answer  is  a  denial  of  the  negligence,  and  sets  up 
as  a  separate  defense,  an  accord  and  satisfaction  of  the  claim  set 
forth  in  the  complaint 

The  point  urged  by  the  appellants  that  the  only  claim  against 
defendants  must  rest  upon  "a  sale  coupled  with  an  implied  war- 
ranty'* is  not  well  taken.  The  plaintiff  veiy  properly  grounded 
her  cause  of  action  on  the  negligence  of  the  defendants.  The  com- 
plaint clearly  sets  forth  a  cause  of  action.  If  the  plaintiff  sus- 
tained injuries  that  flowed  from  a  defective  or  erroneous  construc- 
tion of  the  glasses  by  defendants,  they  were  guilty  of  actionable 
negligence, — guilty  because  they  committed  a  breach  of  duty  they 
owed  to  the  plaintiff.  The  gist  of  the  action,  as  alleged  in  the 
complaint,  is  the  failure  of  defendants  to  exercise  that  reasonable 
decree  of  skill  and  caution  which  under  the  circumstances,  might 
have  avoided  the  injury.  4  Wait,  Act  &  Def.  p.  656:  Kalil  v. 
Love,  37  N.  J.  Law,  5,  8 ,  Railroad  Co,  v.  Bingham,  29  Ohio  St 
369;  Cow.  Treat.  (7th  Ed.)  §  290;  Carpenter  v.  Blake,  75  N.7.  12. 

The  plaintiff's  claim  falls  within  the  rule  laid  down  in  Bellenger 
V.  Craigue,  31  Barb.  534,  where  it  was  stated  as  follows: 

**The  law  implies  a  promise  on  the  part  of  the  surgeon  that  he 
has  ordinary  skill,  and  that  he  will  execute  the  business  intrusted 
to  him  with  ordinary  care  and  skill.  If  he  fails  in  this  duty,  he 
is  liable  in  damages  to  the  persons  who  employed  him." 

To  the  same  effect  is  the  case  of  Beckwith  v.  Oatman,  43  Hun, 
265;  5  St  Rep.  445. 

This  principle  is  most  recently  invoked  in  the  case  of  Isham  v. 
Post,  141  N.  Y.  100;  56  St  Rep.  56,  where  the  general  rule  is 
stated  as  follows: 
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"If  a  pei-son's  situation  or  employment  implies  ordinary  skill  or 
knowledge  adequate  to  the  undertaking,  he  will  be  responsible  for 
any  losses  or  injuries  resulting  from  the  want  of  the  exercise  of 
such  skill  or  knowledge.'* 

It  will  not  be  denied  that  the  business  of  opticians  requires 
special  knowledge  and  skill,  and  also  great  caution  and  prudencp. 
The  defendants,  in  accepting  the  prescription  from  plaintiff  and 
undertaking  to  fill  it,  assumed  a  skill  adequate  to,  and  the  care 
necessary  for,  a  competent  and  proper  completion  of  the  work. 
They  undertook  to  exercise  due  care  and  skill  in  preparing  the 
glassea  If  they  failed  in  this  duty,  they  are  liable  for  the  injuries 
resulting  from  their  negligenca 

Earl,  J.,  in  Ehrgoit  v.  May  or  ^  etc.,  96  N.  Y.  281,  says  that : 
"The  best  statement  of  the  rule  is  that  a  wrongdoer  is  responsi- 
ble for  the  natural  and  proximate  consequences  of  his  misconduct, 
and  what  are  such  consequences  must  generally  be  left  to  the  de- 
termination of  the  jury." 

•  The  jury,  under  proper  instructions  from  the  learned  judge,  pre* 
siding  at  the  trial,  upon  competent  and  sufficient  evidence,  found 
that  the  defendants  were  guilty  of  negligence  in  the  construction 
of  the  glasses.  This  finding  was  fully  warranted,  and  should  not 
be  disturbed.     The  damages  awarded  are  not  excessiva 

As  to  the  alleged  accord  and  satisfaction,  set  up  as  an  affirma- 
tive defense,  if  it  can  be  said  to  be  such  as  the  law  recognizes,  the 
evidence  was  insufficient  to  establish  this  defense.  When  we  give  * 
to  Mr.  Ga  Nun's  statements  of  what  transpired  at  the  interview  at 
which  it  is  claimed  the  alleged  agreement  of  settlement  was  made 
the  broadest  and  fullest  significance  in  support  of  defendants'  con- 
tention on  this  point,  they  fail  to  show  an  accord  and  satisfaction. 
We  think  the  jury  was  fully  justified  in  finding  that  the  plaintiff's 
injuries  were  the  direct  result  of  the  wearing  of  the  glasses  which 
were  negligently  constructed  by  defendants.  The  jury  was  fully 
and  faily  instructed  by  the  court  on  all  the  questions  of  law  affect- 
ing the  case,  and  we  find  no  error  in  the  rulings  on  question  of 
evidence. 

The  judgment  and  order  appealed  from  should  be  affirmed,. 
with  costs.     All  concur. 


NisBET  V.  Davenport,  Appit,  v.  George  B.  Hulme  et  alj 

Eesp'ts. 

(New  Fork  Supei'ior  Court,  General  Term,  Filed  March  4,  1895,) 
Contract—  VALroiTT. 

A  contract  by  the  bookkeeper  of  a  corporation  to  disclose  its  financial 
condition  to  another,  though  a  stockholder,  is  void. 

Appeal  from  a  judgment  dismissing  the  complaint 
David  Oerber  and  R  H.  Landale,  for  app'lt  j  Francis  L.  Well- 
many  for  resp'ts. 

Beekkan,  J.— The  complaint  alleges  that  in  the  month  of  May, 
1892,  the  defendants  employed  Joseph  M.  Davenport  to  perforna 
St.  Rep.,  Vol.  LXVL        24 
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certain  services  for  them,  for  which  they  agreed  to  pay  him  the 
sum  of  $20,000;  that  the  services  were  performed  by  him  m  so 
far  as  he  was  perrfaitted  so  to  do  by  the  defendants,  but  that  they 
have  failed  to  pay  him  the  sum  so  agreed  upon  for  his  compensa- 
tion ;  and  that  the  claim  therefor  was  duly  assigned  to  the  plaint- 
iflf.  The  defendants  answered,  putting  in  issue  the  validity  of  the 
alleged  contract.  Upon  the  trial,  at  the  close  of  the  plaintiflTs 
case,  a  motion  was  made  by  the  defendants  for  a  dismissal  of  the 
complaint,  which  was  granted,  and  an  exception  was  taken  to  this 
ruhng  by  the  plaintiflf,  who  now  appeals  from  the  judgment  en- 
tered thereon.  The  facts  of  the  case,  briefly  Btated,  are  as  follows: 
At  the  time  of  the  alleged  contract  the  said  Davenport  was  a  book- 
keeper in  the  employ  of  the  National  Cordage  Company,  a  cor- 
poration doing  a  business  of  great  magnitude,  and  having  a 
capital  of  $15,000,000.  In  that  capacity,  and  in  necessary  con- 
nection with  the  proper  performance  of  his  duties,  the  transactions 
of  the  company  and  its  financial  operations  came  under  his  ob- 
servation. He  kept  the  books  ifi  which  the  entries  relative  to 
such  matters  were  made,  and  the  financial  condition  of  the  com- 
pany was  thus  revealed  to  him.  From  the  knowledge  thus  ob- 
tained it  became  apparent,  as  he  claims,  that  although  the  com- 
pany had  been  declaring  large  dividends,  from  time  to  time,  for 
several  years,  such  action  was  unwarranted,  as  during  the  same 
period  losses  had  been  incurred  amounting  to  many  millions  of 
dollars.  It  was  knowledge  of  great  financial  importance,  and  cal- 
culated to  produce  a  most  injurious  effect  upon  the  company 
should  it  be  disclosed.  Of  this  Davenport  was  quite  sensible.  He 
also  perceived,  under  certain  circumstances,  it  had  a  large  pecu- 
niary value,  enhanced  by  the  fact  tha'u,  with  the  exception  of  the 
officers  of  the  company,  he  was  in  the  exclusive  possession  of  the 
information.  He  proceeded  to  profit  by  the  situation  in  the  fol- 
lowing way  :  The  defendant  Hul me  had  advanced  a  large  amount 
of  money,  some  $4,000,000,  to  tiie  company  upon  its  bbnds  and 
stock.  Davenport  opened  communication  with  him,  and  having 
imparted  enough  information  to  excite  serious  alarm,  without  sur- 
rendering the  commodity  he  came  to  sell,  an  agreement  was 
entered  into  by  which  the  particulars  were  to  be  disclosed,  which 
was  reduced  to  writing,  signed  by  Davenport,  and  delivered  to 
Hulma     This  extraordinary  document  reads  as  follows: 

"  Upon  payment  to  me  of  twenty  thousand  dollars  and  selling 
short  for  me  */o  500  shares  of  the  National  Cdga  Co.  at  your 
risk,  I  agree  to  deliver  to  you  or  your  order  the  original  earnings 
and  losses  ending  Oct  31st,  '91,  contained  in  the  books  of  the 
Natl.  Cdga  Co.  now  in  my  possession,  and  make  such  affidavit 
you  may  call  upon  me  to  make  in  support  of  the  figures  I  under- 
take to  furnish  you,  I  also  further  agree  not  to  give  said  figures 
to  any  other  parties  besides  yourselves,  and  am  willing  to  make  an 
affidavit  to  that  effect" 

The  affidavit  thus  referred  to  was  subsequently  made  ;ind  de- 
livered to  Hulma  It  purported  to  verify  the  statement  which 
was  the  subject  of  the  contract  and  referrea  to  it  as  annexed.  It 
was  not,   however,   so  annexed,   but  was   thriftily  retained  by 
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Davenport  until  he  should  receive  his  $20,000.  He  was  willing, 
however,  to  stimulate  the  eagerness  of  Hulme  for  a  speedy  con- 
summation of  the  bargain  by  the  following  remarkable  oath,  which 
he  embodied  in  his  affidavit : 

"  And  said  Davenport  swears  that  he  has  not  spoken  to  any  one 
or  by  an  action  or  manner  in  any  wise  divulged  the  information 
contained  in  said  books  of  account,  or  allowed  a  copy  of  the 
figures  in  said  profit  and  loss  account  referred  to,  to  any  person  or 
persons;  and,  further,  that  he  will  not  divulge  or  reveal,  or  dis- 
close or  give,  either  by  writing  or  in  any  other  manner,  the  figures 
or  accounts  of  said  company  to  any  person  or  persons,  in 
other  than  to  the  holder  of  this  affidavit,  after  tlie  same  has  been 
due  form  executed  and  sworn  to.  Davenport  furtlier  says  that 
he  has  no  other  memorandum,  reference,  copies  of  figures  or  ac- 
counts, statements,  or  any  other  information,  other  than,  the  state- 
ments or  copies  of  figures  or  memorandas  to  this  affidavit  annexed 
And  deponent  solemnly  swears  that  upon  the  delivery  of  this 
affidavit,  and  the  said  copies,  memorandas,  etc.,  referred  to,  he 
parts  with  all  written  or  other  information,  except  that  which  he 
might  recollect  of  his  own  mind  and  not  otherwise.  And  that  on 
this  day,  so  far  as  he  knows  or  is  informed,  he  is  the  only  in- 
dividual, outside  of  the  National  Cordage  people  themselves,  who 
is  the  possessor  of  and  enabled  to  give  the  information  and  figures 
stated  in  the  papers  hereto  annexed  and  in  this  affidavit'* 

The  preliminaries  having  been  thus  satisfactorily  adjusted,  adate 
was  fixed  for  the  consummation  of  the  bargain,  but  in  the  meantinte 
the  matter  had  come  to  the  knowledge  of  the  officers  of  the  Cord- 
age Company,  and  the  vigorous  steps  they  took  to  prevent  the  dis- 
closure proved  eflEective.  Although  the  statement  was  tendered  to 
Hulme,  accompanied  by  a  demand  for  the  $20,000,  he  refused  to 
proceed  with  the  transaction  or  to  pay  the  money,  and  this  action 
was  accordingly  brought  to  enforce  payment  We  have  no  hesita- 
tion in  condemning  the  agreement  on  which  this  suit  is  brought 
as  absolutely  void  and  unenforceable,  and  approve  of  the  action  of 
the  trial  judge  in  dismissing  the  complaint  on  this  ground.  It 
involved  a  clear  betrayal  of  trust  by  Davenport,  and  was  utterly 
sordid  and  conscienceless  in  its  purpose  and  conception.  He  was 
an  employe  of  the  company,  holding  a  place  of  trust  and  con- 
fidenca  The  information  he  had  obtained  in  the  course  of  the 
performance  of  his  duties  belonged  to  the  company,  and  was  not 
nis  to  use  against  his  employer  or  to  dispose  of  for  his  own  ad- 
vantaga  When  he  agreed  to  barter  it  away  in  the  manner  pro- 
posed, he  not  only  violated  an  obligation  to  iiis  employer  springing 
out  of  the  contract  of  employment  and  the  relation  in  which  he 
stood  to  the  company,  but  the  whole  transaction  was,  in  foro  con- 
sdentice^  flagitious  and  indefensible.  Tlie  law  has  sternly  set  the 
seal  of  its  condemnation  upon  such  acts.  It  reads  into  every  con- 
tnict  of  service  an  obligation  on  the  part  of  the  servant  to  be  faith- 
ful to  his  employer  in  respect  to  matters  within  the  scope  of  his 
diuies,  and  pronounces  any  violation  of  such  duty  to  be  a  breach 
of  contract,  for  which  the  servant  may  be  discharged.  The 
betrayal  to  others  of  facts  which  have  come  to  his  knowledge  in 
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the  house  of  his  employment,  and  which  are  confidential  in  their 
nature,  is  within  this  principle,  which  applies  witli  peculiar  force 
to  the  oflSce  of  a  bookkeeper.  His  employer  is  compelled  to  con- 
fide  to  him  almost  every  detail  of  business  venture  and  financial 
condition.  The  knowledge  he  thus  acquires  is  usually  of  such  a 
character  as  to  expose  the  employer  to  loss,  and  possibly  serious 
disaster,  if  promulgated  to  others.  The  obligation,  therefore,  is 
proportionately  great  to  preserve  inviolate  the  confidence  reposed 
in  him  which  the  performance  of  the  duties  for  which  he  has  been 
employed  has  rendered  necessary  There  doubtless  are  cases  in 
which  the  prevention  of  fraud  or  other  service  of  the  ends  of 
justice  creates  exceptions  to  the  rule,  but,  as  the  case  at  bar  does 
not  come  within  any  such  modifying  principle,  we  do  not  consider 
it  profitable  to  discuss  them.  A  violation  of  duty  of  the  character 
above  mentioned  also  involves  an  element  of  moral  turpitude. 
Railway  Co.  v.  Lythgoe^  2  Lown.  M.  &  P.  221.  In  that  case  the 
defendant,  while  in  the  plaintiff's  employment,  secretly  commun- 
icated details  of  the  business  which  he  obtained  from  the  books 
to  a  rival  company,  and  upon  being  discovered  was  discharged. 
The  court,  in  refusing  him  judgment  for  his  salary,  characterizetl 
his  act  as  **  moral  misconduct"  But  authority  is  unnecessary  to 
support  so  plain  a  proposition.  The  consideration,  therefore,  for 
the  agreement  in  suit  was  illegal,  and  the  contract  declared  upon 
never  had  any  legal  inception.  Woodstock  Iron  Co.  v  Richmond 
&.  R  Extention  Co.,  129  U.  S.  643 ;  Devlin  v.  Brady,  36  N  Y 
531.     In  the  latter  case  the  court  said  (page  534) : 

"It  is  a  recognized  and  firmly -established  maxim  in  the  law 
that  ex  turpi  contractu  actio  non  oritur,  and  no  person,  so  far 
back  as  the  feudal  ages,  was  permitted  by  law  to  stipulate  for 
iniquity.*' 

The  contention  that  the  agreement  was  relieved  of  the  taint  of 
illegality  because  Hulme,  as  a  stockholder,  was  entitled  to  the  in- 
formation which  was  the  subject  of  barter,  is  without  legal  supports 
Assuming  the  existence  of  the  right,  it  by  no  means  follows  that 
Davenport  was  entitled  to  give  it     He  was  the  servant  of  the  com- 

Eany,  not  of  the  stockholders.  He  was  neither  employed  nor  could 
e  be  discharged  by  them.  His  whole  duty  was  to  the  corpora- 
tion represented  by  the  directors,  who  managed  and  controlled  the 
business,  who  alone  were  entitled  to  exercise  the  corporate  powers, 
and  to  whom  he  was  solely  responsible  for  the  proper  discharge 
of  his  functions.  Such  an  agreement  as  the  one  in  suit,  though 
made  with  a  stockholder,  is  as  much  within  the  rule  of  prohibition 
as  if  entered  into  with  a  stranger.  Stockholders  must  seek  the 
information  they  are  entitled  to  through  the  proper  channels,  and 
not  by  corrupting  the  employes  of  the  company.  It  is  idle  to 
follow  the  counsel  for  the  plaintiff  in  the  pursuit  of  some  theory 
upon  which  to  distinguish  this  case  and  sustain  a  recovery.  The 
case  is  too  plain.  The  plaintiffs  assignor  had  no  other  thought 
than  his  own  profit,  and  he  drove  as  hard  a  bargain  as  he  could  in 
his  attempt  to  make  the  most  out  of  a  shameless  act  The  agree- 
ment suea  upon  presents  itself  as  a  mere  bargain  for  the  betrayal 
of  a  trust,  without  qualifying  circumstances,  which  the  law  repudi- 
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ates,  and   which   no   court   of  justice   will  enforca  Judgment 
affirmed,  with  costs. 

All  concur.  

Cornelius  George  Crowley  et  ai,  Resp'ts,  v.  Mary  Murphy, 

App'k 

(New  York  Superior  Court,  General  Term,  Filed  March  4,  1895.) 

1.  Ejectment — Pabties. 

In  an  action  of  ejectment  brought  by  the  grantee  in  a  void  deed  in  the- 
name  of  the  grantors,  the  complaint  is  detective,  unless  all  the  grantors 
named  in  the  deed  are  made  parties  plaintiff. 

2.  Same — ^Pkoof. 

Though  not  alleged  in  the  answer,  the  defendant  may  prove  an  assess- 
ment lease  of  the  premises  under  the  general  denial. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  l)e  heard  at 
general  term  in  the  first  instance. 

F.  J  Mal/ier,  for  pFffs ;  David  B,   Ogden,  for  deft 

Sedgwick,  0.  J. — The  action  is  of  ejectment  Mr.  Joshua  C. 
Sandei-s  was  a  grantee  in  a  conveyance  of  the  lands  in  question,  at 
a  time  when  the  lands  were  held  adversely  to  his  grantor,  as  the 
complaint  alleged,  and  the  deed  was  therefore  void.  He  brought 
this  action  under  section  1501,  Code  Civ.  Proa  That  section  is: 
Ejectment  "may  be  maintained  by  a  grantee  *  *  *  in  the  name 
of  the  grantor,  *  *  *  where  the  conveyance  under  which  he 
claims  is  void  because  the  property  was  held  adverseljr  to  the 
grantor.''  The  complaint  allegea  in  a  certain  manner,  which  will 
not  be  here  examined,  facts  sufficient,  on  the  face  of  the  pleading, 
to  make  a  cause  of  action  under  the  statute.  The  coniplaint 
averred  that  on  the  81st  July,  1882,  the  said  Ellen  Daly  and  Cor- 
nelius George  Crowley,  the  plaintiflfs  herein,  duly  made  a  deed  of 
the  said  lot  of  land,  etc.,  unto  Joshua  C.  Sanders,  granting  unto 
him  the  same,  etc.  It  is  not  contested  that  in  such  an  action  all 
the  grantors  in  the  void  deed  must  be  joined  as  plaintiffs.  This  is 
not  a  question  of  misjoinder  of  parties,  because  under  the  statute 
the  conditions  of  the  statute  must  be  regarded,  to  make  any  cause 
of  action  whatever.  If  there  be  three  grantoi"s,  two  of  them  only, 
when  made  plaintiffs,  cannot  be  used  to  sustain  the  action  under 
the  statute.  On  the  trial  the  plaintiffs  offered  in  evidence  the 
deed  to  Mr.  Sanders.  It  was  objected  to.  It  purported  to  be  a 
conveyance  of  the  premises  in  question,  made  by  ^'Cornelius 
George  Crowley,  only  child  and  heir  at  law  of  Cornelius  Crowley, 
deceased,  and  J  ulia  Fannie,  his  wife,  and  Ellen  Daly,  to  Joshua 
C.  Sanders."  The  objection  was  that  "Julia  Fannie'  appeared  to 
be  a  grantor  under  the  statute,  and  that  the  action  could  not  be 
sustained  -without  her  being  made  a  plaintiff,  as  the  statute  gave 
the  action  if  all  the  grantors  were  made  plaintiffs.  It  may  nere 
be  said  that  the  statute  by  "grantors"  means  those  who  appear  to 
be  grantors  in  the  void  deed.  It  may  be  that,  in  a  case  where  an 
apparent  grantor  has  in  fact  no  estate,  that  may  be  alleged  and 
proved,  and  permit  a  recovery ;  but  first  the  statute  must  be  ob- 
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served,  and  all  the  grantors  must  be  made  plaintiffs.  The  reason 
for  this  is  direction  of  the  statute,  which  must  be  obeyed.  The 
argument  of  the  learned  counsel  for  plaintiffs  is  that  "Julia  Fan- 
nie" appears  by  proof  to  have  had  no  estate  and  no  interest  but 
that  or  an  inchoate  right  of  dower.  In  my  view  that  does  not  con- 
clude the  question.'  It  must  also  appear  that  she  is  not  one  of 
the  ffrantors  on  the  face  of  the  void  deed.  In  the  deed  tlie  only 
words,  so  far  as  the  record  before  us  appears,  that  would  prevent 
her  appearing  as  a  grantor,  are,  "and  Julia  Fannie,  his  wife." 
These  words  are  only  descripiio  personae.  Without  them  she 
would  appear  to  convey  her  estate  as  tenant  in  common  with  her 
other  grantora  With  them  slje  is  only  identified  as  a  wife  in  a 
part  of  the  deed  that  is  not  a  granting  part  Of  much  the  same 
kind  of  deed  Judge  Grover  said  in  Cox  v.  James,  45  N.  Y.  561 : 

"There,  is  no  more  reason  for  a  presumption  that  Mr.  Maxwell 
was  the  owner,  and  that  Mi-a  Maxwell  united  with  him  in  the 
deed  for  the  purpose  of  extinguishing  her  inchoate  right  of  dower, 
than  for  a  presumption  she  was  the  owner,  and.  Mr.  M..  her  hus- 
band, united  in  the  deed  for  the  purpose  of  extinguishing  his  in- 
terest as  tenant  by  the  curtesy.  As  above  remarked,  the  only 
legitimate  presumption  was  that  they  were  equal  owners  in  com- 
mon of  the  land." 

I  therefore  think  that  the  complaint  should  have  been  dis- 
missed, for  the  reason  that  there  was  a  material  variance  from  the 
allegations  of  the  complaint,  and  that  the  action  could  not  be 
maintained  without  joining  Mr.  Crowley  as  plaintiff. 

On  the  trial  the  defendant's  counsel  offered  in  evidence  a  lease 
made  by  the  mayor,  etc.,  of  New  York  to  Isaac  O.  Ogden  of  the 
prenwses  for  the  term  of  1,000  years  from  20th  October,  875- 
The  plaintiffs'  sole  objection  to  this  was  that  it  should  have  been 
put  in  the  answer,  and  this  objection  was  sustained.  I  do  not 
think  the  objection  can  be  sustained.  "This  action  lies  for  the  re- 
covery of  the  possession  of  real  property  in  which  the  lessor  of  the 
plaintiff  has  the  legal  interest  and  a  possessory  right"  1  Chamb- 
ers, Bating,  187.  "A  remainder-man  or  reversioner  cannot  sup- 
port this  action  while  the  right  of  possession  is  in  another."  Id. 
190.  "When  the  title  of  the  real  plaintiff  in  ejectment  is  contro- 
verted under  the  general  issue,  he  must  prove  (1)  that  he  had  the 
legal  estate  in  the  premises  at  the  time  of  the  demise  laid  in  the 
declaration  ;  (2)  that  he  also  had  the  right  of  entry."  2  C.  E.  S. 
304.  A  defendant  need  not  set  up  specifically  in  the  answer 
those  facts  which  merely  refute  the  claim  of  a  right  of  entry.  A 
landlord  has  not  the  right  of  entry  while  a  term  is  outstanding 
which  prevents  his  having  that  right  When  the  term  is  ended 
it  is  otherwise.  The  term  created  by  the  corporation  lease  binds 
him  through  the  obligations  of  the  law,  and  as  long  as  it  lasts  lie 
has  no  right  to  enter.  The  character  of  the  consequences  from  a 
lease  is  not  different  from  that  of  those  under  a  conveyance  in  fee., 
He  has  no  right  to  enter.  Of  course,  this  is  not  at  variance  with 
the  proposition  that  a  lessee  cannot  deny  the  title  of  the  landlord,, 
and  cannot,  through  the  term,  begin  an  adverse  possession  that 
might  result  in  a  titla     That  does  not  allow  the  landlord,  under 
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his  title,  enteiiD^  apon  his  lessee.  Nor  does  it  make  any  differ- 
ence that  his  right  to  enter  has  been  taken  away  by  a  competent 
lease  to  some  one  else  than  the  defendant  The  lease  destroys  a 
right  to  enter,  which  he  must  prove,  whoever  may  be  the  defend- 
ant I  therefore  think  that  the  assessrhent  leases  were  admissible 
as  evidence.  1  wish  to  notice  the  situation  of  the  case  at  the 
trial  The  plamtitis  were  bound  to  prove  that  the  deed  to  Mr 
Sanders  was  void  They  therefore,  under  the  circumstances, 
showed  that  the  defendant  was  in  adverse,  possession,  and  were 
further  bound  to  show  she  claimed  to  hold  under  some  specific 
titla 

The  judgment  should  be  reversed,   and  a  new  trial  ordered, 
with  costs  to  defendant  to  abide  the  event 


Louisa  A.  Richardson  PI  flE,  v  William  Harms,  Deft 

(New  Fork  Common  Pleas,  Special  Term,  FiUd  Februar^f,  1895.) 
DowKR — Action  against  husband's  grantee. 

The  sufficiency  of  land  remaining  of  the  husband  s  estate  to  satisfy  all 
clainn  of  dower  is  no  answer  to  an  action  for  dower  out  of  the  land  of  the 
husband  s  alienee. 

Demurrer  to  a  defense  set  up  m  the  answer 

Wm.  0.  Campbell^  for  pi  ff ;  Isaac  L  Miller^  for  deft 

Pryor,  J  — In  an  action  for  dower,  the  complaint  alleges  a 
marriage,  seizin  and  death  of  the  husband,  his  conveyance  during 
coverture  without  the  plaintiff  s  assent  and  ownership  of  tlie  land 
by  the  defendant  The  prayer  for  judgment  is  that  the  plaintiff 
recover  one-third  of  defendant  s  property  as  her  dower  and  one- 
third  of  the  rents  and  profits  thereof  since  the  commencement  of 
the  action.  After  denial  of  material  allegations  of  the  complaint 
the  answer  advances  as  a  **separate  and  distmct  defense/'  that  the 
conveyance  by  the  husband  was  with  full  covenants  of  warranty: 
that  he  left  other  real  estate  "of  sufficient  vahie  to  pay  and  pro- 
vide for  any  claim  or  right  of  dower  which  plaintiff  had,  not  only 
in  and  to  the  same,  but  in  and  to  the  premises  mentioned  and  de 
scribed  in  the  complaint :"  and  that  subsequently  to  his  death,  bv 
ar.  instrument  under^  seal  and  in  consideration  of  $50,000,  the 
plaintiff  **released  any  and  all  her  right,  title,  and  interest,  <iower, 
and  right  of  dower  which  she  had  or  claimed  to  have  in  and  to  all 
the  real  property  of  which  the  said  Benjamin  Richardson  died 
seized." 

The  plaintiff  demurs  to  the  defense  for  insufficiency  in  substance. 
The  husband  not  dying  seized  of  the  land  in  question,  it  is  ob 
viously  not  within  the  terms  or  operation  of  the  release.  Morever. 
11  is  not  apparent  that  the  release  was  to  tenant  in  fee  or  for  life. 
or  to  remainder-man,  reversioner,  or  equitable  owner;  and  unless 
to  such,  It  IS  ineffectual  to  bar  dower.  Elmendorf  v  Lockwood,  57 
N  Y  322,  826,  ZiO  iBank  v  Thomson.  65  id.  7.  12.  Upon  the 
argument,  therefore,  counsel  for  the  defendant  prudently  abstained 
from  pressing  the  release  as  an  answer  to  the  action.  Neither  per 
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sonal  representative  nor  heir  or  devisee  of  the  husband  is  a  party 
to  the  litigation.  That  tlie  plaintiff  may  realize  all  her  dower  out 
of  the  husband  s  estate  is  therefore  but  the  futile  statement  of  the 
defendant,  who,  of  course,  is  incompetent  either  to  offer,  or,  in  the 
absence  of  the  owners  of  that  estate,  to  compel  its  appropriation  in 
discharge  of  the  incumbrance  on  his  property  **A  widow  shall  be 
endowed  of  the  third  part  of  all  the  lands  whereof  her  husband 
was  seized  of  an  estate  of  inheritance  at  any  time  dunng  the  mar- 
riage." 1  Rev  St.  p.  740,  §  1.  *'No  act,  deed  or  conveyance  by 
the  husband,  without  the  assent  of  his  wife,  shall  prejudice  the 
right  of  his  wife  to  her  dower  nor  preclude  her  from  the  recovery 
thereoL"  Id.  §  16.  **I1  during  the  life  of  the  husband  his  land 
has  been  alienated,  and  if,  when  his  widow  seeks  the  assignment 
of  her  dower  the  land  is  held  in  several  parcels  by  different  per- 
sons her  dower  shall  be  assigned  in  eaeh  parcel  separatively  " 
Thomas  v  Hesse^  34  Mo.  13.  Indeed  the  answer  in  question  ad- 
mits the  plaintiffs  right  to  dower  in  the  land  of  the  defendant  but 
avei*s  that  sufficient  property  remains  of  the  husband  s  estate  to 
respond  to  her  claim  in  respect  of  all  the  realty  of  which  be  was 
seized  Does  the  fact  alleged  in  avoidance  nullify  the  right  con- 
ceded?  The  methods  by  which  the  widows  right  may  be  de- 
feated are  familiar  in  the  books :  but  it  is  nowhere  suggested  that 
the  matter  of  this  answer  is  pleadable  in  bar  of  dower.  In  reason 
the  lien  on  his  land  is  not  discharged  bv  the  incumbrance  on  other 
lands,  Masterson  v.  iV.  Y  C.  Jc  II  R  Railroad  Co.,  84  N  Y  247. 
255 .  and,  no  matter  how  ample  those  other  lands  to  satisfy  the 
claim  of  dower,  the  right  of  recourse  to  this  land  still  subsists. 
Plaintiff  s  right  in  defendant's  land  not  being  affected  by  the  fact 
of  other  resources  foi  her  dower,  the  answer  is  no  defense  to  the 
action,  and  the  demurrer  is  well  taken.  The  principle  of  the  cases 
adduced  by  defendant  was  not  asserted  as  destructive  of  the  right 
ot  dower  in  the  narticular  land,  nor  advanced  as  an  answer  to  an 
action  for  such  aower,  but  was  adopted  only  as  an  expedient  by 
which  the  right  might  be  enforced  with  the  least  hardship  and  the 
greatest  equity  The  right  established,  it  may  well  be  iustand  la 
ease  of  all  parties  that  the  dower  should  be  assigned  of  the  hus- 
band's estate,  liable  in  any  event  «s  the  ultimate  recourse,  rather 
than  from  the  land  of  an  alienee  who,  under  his  covenants,  is  en- 
titled to  indemnity.  But  this  is  a  disposition  of  remedial  proced« 
ure,  and  is  practicable  only  when,  all  in  interest  being  present,  the 
decree  may  be  of  binding  efficacy.  Neither  the  representatives  nor 
successors  ol  the  husband  being  parties  to  the  litigation,  how  can 
the  court  enforce  an  assignment  of  dower  out  of  their  estate? 
Mechanics  Savings  Bank  v  SelyCj  83  Hun,  282 ,  64  St  Rep.  728. 
Sliould  they  be  brought  in,  then,  after  plaintiff  vindicates  her  right 
by  the  determination  of  the  issues  m  hej  favor,  the  court, 
in  exoneration  of  defendants  land,  might,  by  the  interlocu- 
tory judgment,  direct  the  dower  to  be  assigned  out  ot  the  hus- 
band's estate.     Demurrer  sustained. 
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John  Began,  PrflE,  v.  Christian  E.  Borst  et  aly  Def'ts. 

{New  York  Common  PUas,  Special  Term,  Filed  January,   1895.) 

t  Mechanic's  ubn— Improyembnts  made  by  lessee. 

Where  the  owner  of  premises  agrees,  before  the  execution  of  a  lease,  tha 
the  lessee  may  make  certain  improvements,  the  cost  of  which  is  to  be  de 
ducted  from  the  rent,  the  persons  employed  by  the  lessee  to  do  the  work 
acquire  no  lieu  as  against  the  owner. 

2.  Same— Consent. 

Where  the  lease  provides  that  no  repairs  should  be  made  without  the 
written  consent  of  the  lessor,  a  recital  therein  that  the  premises  are  in- 
tended to  be  used  for  a  purpose  for  which  they  are  then  unsuitable,  and 
that  all  the  improvements  made  by  the  lessee  should,  at  the  expiration  of 
the  lease,  become  the  property  of  the  lessor,  is  not  a  consent  on  his  part 
that  the  lessee  should  make  improvements. 

Action  to  foreclose  a  mechanic's  lien. 

Seymour  Jc  HopkinSy  for  p'flf ;  Lachman^  Morgenlhau  Jc  Gold- 
smithy  for  deft  Hudson  Realty  Company ;  William  Henry  KnoXy 
for  deft  Crotly. 

Bookstaver,  J. — None  of  the  parties  other  than  those  above 
named  appeared  in  the  action,  which  was  brought  to  foreclose  a 
mechanic's  lien  on  the  premises  on  the  northwest  corner  of  Third 
avenue  and  118th  street  The  only  parly  really  defending  was 
the  Hudson  Realty  Company,  who  was  the  owner  of  the  premises 
in  question.  On  or  about  the  12ih  day  of  April,  1893,  this  com- 
pany made  a  lease  of  the  premises  to  the  defendant  Christian  E. 
Borst  for  a  tierm  of  five  years  from  the  first  day  of  May,  1893,  at  a 
rental  of  $5,000  a  year.  "  Before  the  occupation  of  these  premises 
by  Borst,  they  had  been  used  for  a  hat  stora  The  lease  contained 
the  following  provisions  :  (1)  The  building  was  to  be  used  as  a 
liquor  store  and  hotel ;  (2)  the  rent  was  to  be  paid  in  equal 
monthly  payments  in  advance,  on  the  1st  day  of  each  month, 
amounting  to  $416.66 ;  (3)  the  company  agreed  to  put  the  roof 
on  the  said  premises  in  good  condition,  and  the  tenant  agreed  to 
keep  the  demised  premises,  both  inside  and  out,  in  good  order, 
condition  and  repair ;  (4)  the  tenant  agreed  to  comply  with  all 
present  and  future  state  and  city  building  and  sanitary  laws,  and 
all  city  ordinances  and  regulations  of  the  board  of  health,  or  of  any 
other  department  or  authority  of  the  municipality  or  of  the  gov- 
ernment of  the  city  of  New  York,  during  the  term  of  the  lease, 
at  his  own  expense,  and  to  replace  all  glass  broken,  with  glass  of 
equally  good  qualitv,  at  his  own  expense ;  (5)  a  further  provision 
as  follows:  "it  is  further  undei*btood  that  at  the  expiration  or 
other  termination  of  this  leiiseall  improvements  then  on  said  prem- 
ises are  to  be  and  remain  the  absolute  property  of  the  party  of  the 
first  part,  in  the  same  manner  as  if  the  same  had  been  made  by 
it ;"  (6)  a  provision  that  said  Borst  would  '*not  assign  this  lease, 
nor  let  or  underlet  the  whole  or  any  part  of  said  premises,  nor 
make  any  alterations  therein,  without  the  written  consent  of  the 
said  party  of  the  first  part,  under  the  penalty  of  forfeiture  and 
St.  Rep.,  Vol.  LXVL        25 


Digitized  by 


Google 


194  New  York  State  Eeportek,  Vol.  66.     [N.  Y.C.P. 

damages.''  Contemporaneous  with  the  negotiation  for  the  lease, 
l^orat,  the  intending  lessee,  and  the  Hudson  Realty  Company,  the 
owner,  through  its  officers,  had  negotiations  in  relation  to  putting^ 
in  a  new  store  front ;  and  it  was  finally  agreed  between  them,  be- 
fore the  lease  was  executed,  and  independently  thereof,  but  as  an 
inducement  to  it,  that  the  lessee  should  be  allowed  to  put  in  a  new 
store  front,  for  which  the  realty  company  would  pay  by  making 
an  allowance  upon  the  leasa  This  is  the  only  alteration  which, 
in  my  opinion,  from  the  evidence,  was  ever  agreed  to  or  consented 
to  on  the  part  of  the  landlord,  and  this  was  fully  paid  by  making 
the  allowance  agreed  upon. .  All  of  the  other  work  done  by  Regan 
and  Crotty  was  done  under  agreements  with  Borst  There  is  no 
claim  that  any  express  agreement  for  any  of  the  other  work  was 
given  by  the  company  or  its  officers.  There  was  no  attempt 
made  to  show  that  any  written  consent  was  ever  given  by  the  land- 
lord  to  any  of  these  alterations  or  improvements ;  nor  do  I  think 
the  evidence  offered  by  the  plaintiff  bears  out  their  contention 
that  the  landlord,  through  its  officers,  ever  consented  to  any  of 
thenL  Nay,  more,  I  am  not  convinced  from  the  evidence  that 
any  of  the  officers  of  the  company  knew  of  the  alterations  and  im- 

f)rovements  that  were  ma^le  by  Borst's  direction  until  the  work 
lad  been  dona  The  testimony  of  the  plaintiffs  as  to  this  is  ex- 
tremely vague  and  uncertain.  It  only  goes  to  the  extent  of  show- 
ing that  on  two  or  three  different  occasions  one  or  more  of  the 
officers  of  the  company  were  at  the  place.  It  is  even  admitted 
that  on  one  or  more  of  these  occasions  the  officers  did  not  go  into 
the  building  at  all.  On  another  occasion  it  is  claimed  that  they 
did ;  but  these  officers,  being  produced,  expressly  testified  that 
they  did  not  see  or  know  of  any  of  the  improvements  being 
placed  upon  the  building  other  than  the  store  front  On  this  state 
of  facts  the  Hudson  Realty  Company  might,  under  certain  circum- 
stances, be  liable  to  the  plaintiff  for  putting  in  the  store  front;  but 
I  think  the  evidence  shows  that  as  to  that  work  the  landlord  en- 
tered into  an  agreement  with  Borst  to  do  that  work,  for  which  it 
was  to  pay  in  a  certain  way,  and  that  therefore,  as  to  that,  Borst 
became  the  principal  contractor  with  the  owner,  and  as  he  was 
paid  in  the  way  provided  for  in  that  contract,  before  any  lien  was 
tiled,  the  payment  was  made  in  good  faith  to  Borst,  and  if  he  did 
not  pay  his  subcontractor  the  company  is  not  liabla  This  con- 
tract or  agreement  was  entered  into  before  the  lease  was  executed, 
and  independently  thereof.  It  therefore  stood  by  itself,  and  was 
to  be  performed  according  to  its  terms.  But  even  if  the  relation 
of  landlord  and  tenant  existed,  it  does  not  exclude  other  relations 
between  the  parties  relative  to  the  same  property.  In  Havens  v- 
West  Side  E.  L,  &  Power  Co.,  44  St  Rep.  589,  affirmed  49  St 
771,  it  was  held  that  the  assistance  of  the  owner  in  the  erection  of 
a  building  upon  his  land,  but  as  an  agent  of  the  tenant,  was  not 
alone  sufficient  to  charge  him  wiih  consent  within  the  intent  of 
the  statute.  The  tenant  in  that  case  was  pro  hoc  vice  the  principal 
contractor,  and  after  his  claim  for  work  was  satisfied  there  was  no- 
basis  for  a  lien. 

There  is  no  proof  that^the  owner  became  liable  under  section  S 
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of  the  act,  by  reason  of  collusive  payment  for  thepnrpose  of  avoid- 
ing  the  provisions  of  the  act,  or  in  advance  of  the  terms  of  the 
contract.  The  argument  that  the  company  is  in  any  event  liable 
for  $10,  the  difference  between  the  amount  it  agreed  to  allow 
BoTBt  and  the  amount  he  agreed  to  pay,  is  without  foundation. 
If  the  principal  contractor  pays  his  subcontractor  more  than  he 
receives  from  the  owner,  tlie  latter*s  liability  cannot  thereby  be 
extended  beyond  the  contract  price.  As  to  the  other  altera- 
tions, the  lease  forbids  them  to  be  made  on  the  demised  premi- 
ses without  the  written  consent  of  the  lessor,  and,  as  before 
stated,  no  evidence  of  such  consent  was  given.  It  cannot  be 
said  that  the  recital  in  the  lease  that  the  premises  were  to  be  used 
as  a  liquor  store  and  hotel,  coupled  with  their  then  unsuita- 
ble condition  for  such  a  use,  and  the  latter  clause  reserving  to  the 
lessor  the  absolute  property  in  all  improvements  upon  the 
premises  at  the  expiration  or  other  termination  of  the  lease,  con- 
stituted a  written  consent,  because  such  an  interpretation  would 
give  to  one  portion  of  the  written  instrument  an  effect  destructive 
of  another  in  a  case  where  there  is  no  inevitable  or  scarcely  an  ap- 
parent conflict  The  evident  meaning  of  the  lease  is  tha<;  the  land- 
lord therein  gives  consent  that  the  property  be  used  as  an  hotel 
and  liquor  store,  but  limits  the  extent  to  wliich  its  property  shall 
be  changed  lo  adapt  it  to  its  new  purposes  by  providing  in  advance 
that  such  improvements  shall  become  a  part  of  the  fee,  but  shall 
not  be  made  unless  expressly  assented  to  in  writing.  Schmcdz 
V.  Mead  125  N.  Y.  188;  34  St.  Rep.  779,  and  Miller  v.  Mead, 
127  N.  Y.  544;  40  St  Rep.  177,  may  be  regarded  as  leading  cases 
on  one  branch  of  the  mechanic's  lien  law,  bat  they  do  not  involve 
the  relation  of  landlord  and  tenant  In  tliem  vendors  were  held 
liable  for  work  done  on  behalf  of  vendees  wliere  the  deed  was  not 
recorded  and  the  title  was  not  to  pass  until  the  completion  of  the 
building.  In  Oowen  v.  Paddock,  137  N.  Y.  188 ;  50  St  Rep. 
386,  it  was  held  that  the  facts  from  which  the  inference  of  the  con- 
sent may  be  drawn  must  be  such  as  indicate  at  least  a  willingness 
on  his  part  to  have  the  improvements  made,  or  an  acquiescence  in 
the  means  adopted  for  that  purpose,  with  knowledge  of  the  object 
for  which  they  were  employed.  In  Spruck  v.  McRoberts,  139  N. 
Y.  193 ;  54  St  Rep.  461,  it  was  held  that  the  contest  of  the  owner 
to  the  erection  of  the  building  could  not  be  implied  from  the  fact 
that,  knowing  what  the  mechanic  was  doing,  he  failed  to  forbid 
or  prevent  him. 

In  Burkitt  v.  Harper,  7&  N.  Y.  273,  the  statute,  wl:ich 
was  the  Queens  county  statute  of  1862,  was  somewhat 
different  from  the  present  mechanic*s  lien  law,  as  it  permitted 
a  lien  for  work  done  "  by  virtue  of  any  contract  with  any 
person  permitted  by  the  owner  of  such  land  to  build,  repair,"  etc, 
and  in  both  ttie  Burkitt  case  and  the  case  of  Otis  v.  Dodd,  90  N. 
Y.  336,  the  lessees,  as  a  part  of  the  consideration  of  the  letting, 
expressly  agreed  to  erect  the  buildings;  they  were  entire  build- 
ings, and  were  even  to  be  re-erected  by  the  tenant  in  case  of  de 
struction  by  fire.  In  the  lease  given  in  this  case,  the  fire  clause  is 
the  ordinary  one,  and  this  case  is  broadly  distinguished  from  the 
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cases  last  cited  by  the  failure  of  proof  to  show  knowledge  even, 
not  to  say  anything  of  consent  In  Havens  v.  West  Side  E.  L, 
&  Power  Cb.,  49  St  Rep.  771,  the  court  says: 

"  It  does  not  seem  to  us  that  it  could  possibly  have  been  the  in- 
tention of  the  legislature  to  make  the  owner  of  land  which  he  has 
leased  for  a  long  term  of  years  liable  for  improvements  made  upon 
this  land,  for  purposes  of  trade,  by  his  tenant  The  mere  fact 
that  he  may  know  that  the  tenant  contemplates  making  certain 
improvement^,  or  applying  the  property  to  certain  purposes, 
certainly  cannot  make  the  owner  liable  for  the  moneys  expended 
by  his  tenant  in  the  doing  of  such  work.'* 

See,  also,  OUiwell  v.  Muxlow^  24  St  Rep.  38;  McCUntock  v. 
Criswell,  67  Pa.  St  183. 

In  addition  to  what  has  been  said,  attention  may  be  called  to 
the  fact  that  the  owner  sought  to  be  charged  in  this  case  was 
a  corporation,  which  could  only  act  through  its  officers,  and 
that  the  duties  and  powers  of  none  of  those  officers  were  proved 
upon  the  trial.  As  to  the  secretary,  if  he  knew  of  all  of  these 
improvements,  and  consented  thereto,  I  do  not  think  I  could 
hold,  in  the  absence  of  proof,  that  he  could  bind  the  company. 
And  so,  too,  of  the  treasurer,  because  I  do  not  think  it  can  be 
contended  that  such  officers  could  make  contracts  for  improve- 
ments of  the  character  under  consideration  without  express  author- 
ity from  the  corporation  so  to  do,  as  it  cannot  be  implied  from  the 
nature  of  the  duties  pertaining  to  such  officers.  The  power  of  the 
president  of  the  company  to  make  such  contracts  may  perhaps  be 
presumed,  but  in  this  case  it  is  shown  conclusively  that  he  had  no 
knowledge,  and  therefore  could  give  no  consent,  within  the  mean- 
ing of  the  statute.  Under  all  the  facts  of  this  case,  I  think,  there- 
fore, after  a  careful  consideration  of  the  facts  and  the  argument  of 
counsel,  that  the  complaint  should  be  dismissed,  with  costs  to  the 
defendant  the  Hudson  Realty  Company. 


Herman  Goossen,  Pl'ff,  v.  Kate  M.  Goossen,  Deft 

{New  York  Common  Pleas,  Special  Tei'm,  Filed  January,   1895,) 

Pleading — Reply. 

A  plaintiff  cannot  set  up,  in  a  reply,  a  counterclaim  arising  out  of  mat* 
ter  not  connected  with  the  cause  of  action  pleaded  in  the  answer  as  a 
counterclaim. 

Motion  to  strike  out  a  counterclaim  set  up  in  the  reply  against 
a  counterclaim  in  the  answer. 

Langhein  Bros.  £  Langbein^  for  the  motion ;  McKoon  dk  Lackey^ 

opposed. 

Daly,  C.  J. — The  counterclaim  set  forth  in  the  reply  does  not 
arise  upon  any  transaction  pleaded  in  the  answer,  but  upon  an  in- 
dependent cause  of  action  in  favor  of  plaintiff  against  defendant, 
which  would  not  be  barred  by  an  adjudication  upon  the  issues 
raised  by  the  answer.  Section  ol-i  of  the  Code  prescribes  what  a 
reply  must  contain,  viz. ; 
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"Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  he 
does  not  demur,  may  reply  to  the  counterclaim.  The  reply  must 
eoniain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief;  and  it  may  set 
forth  in  ordinary  and  concise  language,  without  repetition,  new 
matter  not  inconsistent  with  the  complaint,  conslituting  a  defense 
to  the  counterclainL" 

This  provision  does  not  authorize  a  counterclaim,  in  express 
words,  nor  is  any  authorized  by  implication  from  the  permission 
granted  to  plead  **  new  matter  constituting  a  defense  to  the  counter- 
claim," for  new  matter  constituting  a  defense  is  distinguished  in 
the  Code  from  new  matter  constituting  a  counterclaim.  Thus,  in 
section  500,  prescribing  the  contents  of  the  answer,  it  is  provided : 

"The  answer  of  the  defendant  must  contain  (1)  A  general  or 
specific  denial  of  each  material  allegation  of  the  complaint  contro- 
verted by  the  defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief.  (2)  A  statement  of  any  new 
matter  constituting  a  defense  or  counterclaim,  in  ordinary  and 
concise  language,  without  repetition." 

And  in  section  507  it  is  provided : 

••  A  defendant  may  set  forth  in  his  answer  as  many  defenses  or 
counterclaims,  or  both,  as  he  has,  whether  they  are  such  as  were 
formerly  denominated  legal  or  equitable.  Each  defense  or  counter- 
claim must  be  separately  stated  and  numbered." 

Therefore,  the  omission  of  the  term  **counterclaim"  from  the 
prescribed  contents  of  the  reply  must  be  taken  as  conclusive  of 
the  intention  of  the  legislature  that  counterclaims  should  cease 
with  the  answer,  and  that  the  plaintiff  should  be  left  to  a  new  ac- 
tion upon  any  independant  cause  of  action  in  his  favor.  If  the 
plaintiff  were  permitted  to  reply  a  counterclaim  upon  an  independ- 
ant cause  of  action,  as  against  a  counterclaim  set  up  in  the  answer, 
then  it  would  seem  but  just  to  allow  the  defendant,  upon  the 
trial,  to  defend  by  counterclaiming  upon  an  additional  cause  of 
action  in  his  favor;  yet  this  practice  was  discountenanced  by  the 
supreme  court  Breed  v,  Padgett^  14  Wkly.  Dig.  574.  I  am  of 
opinion  that  if  the  plaintiff  has  an  offset  to  the  defendant's  coun- 
terclaim, growing  out  of  the  same  transaction  which  constitutes 
the  basis  of  the  defendant's  counterclaim,  and  which  would  be 
barred  by  an  adjudication  in  favor  of  such  counterclaim  if  the 
latter  were  the  subject  of  an  independent  action,  then  in  such  case 
the  offset  might  be  pleaded  as  a  full  or  partial  defense  in  the  reply, 
for  the  plaintiff  is  compelled  to  this  course  by  the  defendant's 
claim.  For  tiiat  reason  was  the  counterclaim  iillowed  in  Rider  v. 
Foggan^  37  St.  Rep.  438,  growing  out  of  the  partnership  dealings 
which  defendant  set  up  by  way  of  counterclaim  in  the  answer. 
I  am  aware  that  in  Miller  v.  Losee,  9  How.  Prac.  356,  it  was  held 
that  tlie  plaintiff  might  reply  another  cause  of  action  as  a  set-off 
and  defense  to  the  defendant's  set  off,  and  that  that  decision  was 
followed  in  Stewart  v.  Travis^  10  How.  148,  and  in  Hall  v.  Hall, 
30  IIow.  51,  and  that  the  same  view  is  taken  in  1  Rumsey,  Praa 
383;  2  Wait,  Prac.  442,  and  in  2  Whitt.  Prac  197;  but  the  con- 
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trary  opinion  was  expressed  by  Barrett,  J.,  in  Hatfield  v.  Todd, 
13  Civ.  Pro.  R  265,  following  Mc  Adam,  J.,  in  Ophn  v,  Husson^ 
66  How.  150.  With  this  conflict  of  authority  upon  the  question 
involved,  it  is  necessary  to  recur  to  the  language  of  the  Code,  and 
adopt  a  construction  which  seems  to  accord  with  the  intention  of 
the  framers  of  the  law,  which,  for  the  reasons  above  given,  I  infer 
to  be  against  the  right  of  a  plaintiff  to  counterclaim  upon  a  cause 
of  action  unconnected  with  the  cause  of  action  pleaded  as  a 
counterclaim  by  defendant  Motion  to  strike  out  counterclaim 
from  reply  granted  No  costa 
Motion  granted,  without  costs. 


Henry  A.  Bogert,  Pl'ff,  v.  Elsworth  L.  Striker  et  al.^  Def  ta 

{New  York  Common  Pleas,  Special  Term,  Filed  January,  1896), 

MORTOAGB — RbISBUE  AFTER  PATMBMT. 

A  mortgage,  though  it  may  have  been  paid,  may,  oq  a  valuable  coDsid- 
eratioD,  be  kept  alive  for  other  purposes,  where  the  rights  of  creditors  and 
other  persons  nave  not  Intervened. 

W.  T.  Scldeij,  for  deft  Bliss ;  Abm,  EUcus,  for  deft  Robert. 

Daly,  C.  J., — The  question  in  the  ease  is  whether  the  mort- 
gagor, Striker,  after  paying  oflE  his  mortgage  to  Weil,  could  revive 
it,  and  transfer  it  to  Ilobert,  as  security  for  a  new  indebtedness,  as 
against  a  subsequent  grantee  for  value,  but  with  constructive  no- 
tice of  the  mortgage,  it  never  having  been  satisfied  of  record.  The 
latter  invokes  the  rule  that  the  payment  of  the  mortgage  debt  ex- 
tinguishes the  mortgage.  Hill.  Mortg.  (4th  Ed.)  473;  1  Jones 
Mortg.  §  943;  Mead  v.  York,  6  N.  Y.  449.  .  But  this  rule  has  its 
exceptions ;  and  the  payment  by  tlie  mortgagor  to  the  mortgagee 
does  not  cancel  the  mortgage,  where  the  intent  of  the  parties  is 
that  it  should  be  kept  alive  and  where  the  equitable  rignts  of  in- 
nocent ])arties  require  that  it  should  be.  Champney  v.  Coope^  32 
N.  Y.  543.  Wlien  the  amount  due  is  paid,  the  intent  of  the  par- 
ties in  making  such  payment,  whether  to  extinpfuish  or  keep  alive 
the  security,  will  govern.  Coles  v.  Appleby ,  87  N.  Y.  114-119, 
Although  a  mortgage  may  have  been  paid,  yet,  on  a  valuable  con- 
sideration, it  may  be  kept  alive  for  other  purposes,  where  the 
rights  of  creditors  and  other  persons  have  not  intervened.  Purser 
v,  Anderson,  4  Edw.  Ch.  18.  In  the  case  last  cited  a  bond  and 
mortgage  were  given  to  secure  the  mortgagee  against  a  note  which 
he  had  made  for  the  mortgagee  s  accommodation,  and  this  note 
was  afterwards  paid,  but  the  bond  and  mortgage  were  afterwards 
assigned,  for  a  valuable  consideration,  to  a  third  party.  The  vice- 
chancellor  held  that,  notwithstanding  the  mortgage  was  satisfied 
by  the  payment  of  the  note,  and  became  a  dead  letter  in  the  hands 
of  the  mortgagee,  it  might,  with  the  assent  and  concurrence  of  the 
mortgagor,  be  assigned,  and  in  the  hands  of  an  assignee  for  value 
would  be  a  valid  and  subsisting  security.  But  in  that  case  it  ap- 
peared that,  before  the  assignee  parted  with  his  money  and  toot 
the  assignment,  the  mortgagor  gave  a  new  mortgage  to  another 
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party,  and  therefore  it  was  held  that  it  was  not  competent  for  the 
parties  to  the  defunct  mortgage  to  revive  it  to  the  prejudice  of  the 
bolder  of  the  new  security.  In  Kellogg  v.  Ames^  41  N.  Y.  259, 
iuwas  held  that  a  purchaser  of  real  estate  incumbered  by  a  mort* 
gage,  which  he  assumed,  and  subsequently  actually  paid  off,  could 
nevertheless,  having  taken  an  assignment  in  blank  at  the  time  of 
payment,  reissue  such  mortgage  to  another  creditor,  in  payment 
of  a  debt,  so  as  to  bind  the  land  in  the  hands  of  a  subsequent 
purchaser  from  him,  and  that  foreclosure  could  be  decreed  in  fav- 
or of  the  assignee.  It  was  said  that  the  mortgage  was  not  can- 
<3eled  or  extinguished  by  the  payment,  an  assigtiment  having  been 
taken,  and  there  being  no  intention  that  it  should  be  regarded  as 
paid  or  merged,  the  party  paying  not  l>eing  the  mortgagor;  that 
when  he  subsequently  sold  the  mortgage,  as  a  valid  and  subsisting 
jsiecuritj,  he  was  the  owner  of  the  lands,  and  capable  of  charging 
them  with,  or  continuing,  an  incumbrance  upon  them,  and  must 
be  held  to  the  full  legal  effect  of  a  parol  agreement  that  tlie  mort- 
gage should  continue  a  lien  upon  the  premises  mortgaged ;  that, 
had  he  continued  to  be  the  owner  of  the  land,  in  an  action  to 
foreclose  he  would  have  been  estopped  from  alleging  that  the 
mortgage  was  not  a  valid  and  subsisting  security  and  a  perfect 
lien  ;  and  that  his  subsequent  grantee  of  the  land,  taking  the  deed 
with  constructive  notice  of  the  unsatisfied  mortgage  upon  the 
record,  steps  into  bis  grantor's  place,  and  the  estoppel  controlling 
upon  the  latter  was  controlling  upon  him.  In  Coles  v.  Appleby^ 
^upruy  a  mortgage  was  allowed  and  paid  in  a  settlement  of  accounts 
between  the  parties,  but  was  subsequently  assigned,  by  consent  of 
l)oth,  for  value;  and  it  was  held  that  the  facts  justified  a  finding 
that  they  did  not  intend  that  it  should  be  paid  and  extinguished, 
and  that  it  was  enforceable  against  a  subsequent  mortgagee,  it  be- 
ing unsatisfied  upon  the  record.  And  it  was  held  that,  when  the 
amount  due  upon  a  mortgage  is  paid,  the  intent  of  the  parties  in 
making  such  payment,  whether  to  extinguish  or  keep  alive  the 
aecurity,  will  govern ;  citing  IJarbeck  v.  VanderbiU^  20  N.  Y,  395, 
and  Kellogg  v.  Ames  and  Ghampney  v.  (hope,  supra. 

In  the  present  case,  Striker,  the  mortgagor,  took  a  satisfaction 
piece  of  the  mortgage  when  he  paid  the  amount  due  upon  it  to 
Weil,  the  mortgagee,  but  did  not  file  the  satisfaction  piece,  keep- 
ing it  in  his  possession,  together  with  the  bond,  which  was  re- 
turned to  him.  He  did  not  then  get  the  mortgage,  because  it  had 
not  yet  been  returned  from  record.  That  mortgage  was  made  May 
15,  1891,  payable  on  June  18,  1891,  and  was  paid  by  Striker,  the 
mortgagor,  when  it  fell  due.  Two  weeks  afterwards,  he  took  the 
bond  and  satisfaction  piece  to  Robert,  and  gave  them  to  him,  and 
promised  to  give  him  the  mortgage,  and  an  assignment  thereof, 
and  upon  the  faith  of  the  bond,  mortgage,  and  assignment  Robert 
then  advanced  $1,000  to  Striker.  Tlie  facts  indicate  a  clear  intent 
on  Striker's  part  not  to  extinguish  or  satisfy  the  mortgage  by  the 
payment  to  Weil,  but  to  keep  it  alive  for  further  use ;  an  intent 
explained  by  the  testimony  that  his  wife  refused  to  execute  a  new 
mortgage.  The  evidence  of  intent  is  as  clear  as  in  Coles  v.  Appleby^ 
^upra^  for  in  that  case  the  party  paying  the  mortgage  afterwards 
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certified  that  the  property  was  free  from  incumbrances,  and  the 
moi-tgage  was  not  assigned  until  nearly  four  montlis  afterwards 
In  the  present  case  the  use  of  the  mortgage  as  security  for  a  new 
debt  was  almost  immediately  after  the  payment  of  the  original  debt 
The  object  of  keeping  the  security  alive  was  clearly  made  out  and 
the  withholding  of  the  satisfaction  piece  from  record  is  conclusive 
evidence  of  intention  to  preserve  the  n:iortgage  as  a  lien  upon  the 
land. 

With  respect  to  the  equities  between  Striker  and  Eobert,  who 
advanced  the  money  upon  the  faith  of  tlie  mortgage  as  a  valid  and 
subsisting  security,  the  facts  bring  the  case  exactly  with  the  de- 
cision of  Kellogg  v.  Amcs\  and,  as  Striker  would  be  estopped  from 
denying  the  validity  of  the  mortgage,  his  subsequent  grantee  with 
constructive  notice  of  the  unsatisfied  mortgage  upon  the  record 
steps  into  his  place,  and  the  estoppel,  controlling  upon  the  grantor^ 
is  controlling  upon  him.  The  equity  wanting  in  Purse7'v,  Ander- 
son is  with  the  assignee  here,  who  parted  with  his  money  on  the 
faith  of  the  mortgage  before  the  subsequent  conveyance  was  made. 
It  must  be  deemed,  therefore,  that  the  mortgage  from  Striker  to 
Weil,  although  paid  and  satisfied  to  the  latter,  was  not  extin- 
guished, because  it  was  the  intention  of  the  mortgagor  that  it 
should  not  be;  that  he  could  and  did  reissue  it  as  a  subsisting 
lien  upon  the  lands  to  his  creditor,  Robert,  for  value,  before  any 
rights  of  creditors  or  third  parties  intervened,  and  that  it  was  a 
lien  prior  to  the  subsequent  conveyance,  which  was  taken  with 
constructive  notice  of  it  unsatisfied  upon  the  record.  Report  con- 
firmed, with  costs. 

Adam  P.  Dienst  et  aL,  Pl'ffs,  v,  William  H.  McCfAFFREY  ei  al^ 

Defts. 

{New  York  Common  Pleas,  Special  Term.  Filed  February,  1895.) 

Attorney  and  client— Lien. 

Ad  attorney's  lien  on  a  judgment  for  bis  costs  and  compensation,  though 
without  notice,  prevails  over  the  Hen  of  the  creditor  in  a  supplementary 
proceeding  against  the  party  recovering  the  judgment. 

Motion  to  vacate  an  order  made  in  supplementary  proceedings, 
requiring  payment  to  plaintiffs  of  the  amount  of  a  judgment  re- 
covered by  (defendants  against  a  third  party. 

James  Kearney^  for  the  motion ;  J,  Somer  Bildreth,  opposed. 

Pryor,  J. — An  attorney's  lien  on  a  judgment  for  his  costs  and 
compensation,  though  without  notice,  prevails  over  the  lien  of  the 
creditor  in  a  supplementary  proceeding  against  the  party  recover- 
ing the  judgment  Upon  the  examination  of  a  third  party  in  a 
supplementary  proceeding,  it  was  discovered  that  the  execution 
debtor  held  a  judgment  against  him,  and  thereupon  an  order  was 
entered  requiring  him  to  pay  the  judgment  in  satisfaction  of  the 
execution  creditor.  The  attorney  who  procured  the  judgment 
now  intervenes,  with  a  motion  to  vacate  that  order  and  to  protect 
his  lien.  The  judgment  against  the  third  party  is,  of  course, 
available  only  to  the  extent  of  the  execution  debtors  interest  ia 
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it  The  attorney  has  a  lien  on  the  judgment  for  the  amount  of 
his  costs  and  compensation.  Washburn  w.  Moil,  34  Sl  Rep.  145; 
Ouliano  v.  Whitendck,  62  St  Rep.  84 ;  Xcc  v.  Vacutim  Oil  Vo,,  126 
N.  Y.  579;  38  St  Rep.  662;  Palmer  v.  Van  Orden,  U  How.  Pr. 
79.  Notice  of  the  lien  is  not  necessary  to  its  efficacy.  Keekr  v. 
Keeler,  51  Hun,  505 ;  21  St  Rep.  666 ;  Guliano  v.  Whiienack, 
supra ;  Washburn  \.Mott^  supra.  The  motion  is  granted,  with  costs ; 
but,  finding  in  the  papers  no  proof  of  the  amount  of  the  attorney's 
compensation,  it  must  be  ascertained  upon  a  referenca  1  Bliss' 
Ckxie,  p.  77.  

BLenry  B.  Jenkins  et  at,  Resp  ts,  v.  Gilbert  Hall  et  al^ 

Applts. 

{Supreme  Gauri,  General  Term,  Second  DepaHment,  Filed  March  S,  1895 ) 

Plradtkg — Amendment 

The  omission  in  a  complaint,  in  an  action  in  the  city  court,  of  an  allega- 
tion that  the  defendant  is  a  resident  of  the  city,  may  be  supplied  by  amend- 
ment. 

Appeal  from  an  order,  amending  the  complaint  by  inserting 
an  allegation  of  residence. 

John  F  Brennan^  for  app'lt  Gilbert  Hall ;  James  A,  O'Goi-man^ 
for  resp'ts. 

Dykman,  J. — This  is  an  appeal  from  an  order  of  the  city  court 
of  Mt  Vernon  allowing  an  amendment  to  the  complaint  in  this 
action  by  alleging  the  defendant  Gilbert  Hall  to  be  in  the  city  of 
Mt  Vernon.  The  amendment  was  in  the  interest  of  justice,  and 
the  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

All  concur. 

In  the  Matter  of  Proceeding  to  punish  Gilbert  Hall  for  (3on* 

tempt  of  Court 

(Supreme  Court,  General  Term,  Second  Department,  Filed  March  S,  1896,) 

Contempt— False  anbwbk. 

To  interpose  a  false  answer  in  an  action,  is  a  contempt  of  court. 

Appeal  from  an  order,  imposing  a  fine  of  the  amount  of  the 
judmnent  in  the  action,  with  costs  and  expenses.     , 
John  F.  Brennan,  for  app*lt;  James  A.  (TOorman^  for  resp't. 

Dykman,  J. — This  is  an  appeal  from  an  order  of  the  city  court 
of  Mt.  Vernon,  punishing  Gilbert  Hall  for  contempt  of  court. 
The  contempt  consisted  in  an  interposition  of  a  false  answer  in  an 
action  in  that  court  in  favor  of  Henry  B.  Jenkins  and  John  Oar- 
mody  against  Gilbert  Hall  and  Wright  Hall.  The  answer  was 
false,  and  all  the  facts  and  circumstances  show  that  Gilbert  Hall 
knew  it  to  be  so. 

The  order  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. .  All  concur. 

St.  Bep.,  Vol.  LXVI.        26 
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Jambs  W.  McDermott,  Appit,  v.  Nassau  Electric  Railroad 
Company,  Resp't. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  March  S,    1896,) 

Statutes— Repeal. 

A  later  statute,  covering  the  same  subject  matter  and  embracing  new 
provisions,  operates  to  repeal  the  prior  act,  though  the  two  acts  are  not  In 
express  terms  repugnant. 

Appeal  from  a  motion,  denying  a  preliminary  injunction. 
K    C    Boardman^  for   applt;   John  J.  Allen  and   James  G 
Churchy  for  resp't 

Brown,  P.  J. — The  plaintiff  is  the  owner  of  a  lot  of  land 
fronting  on  Marcy  avenue,  opposite  Tompkins  park,  a  public  park 
of  the  city  of  Brooklyn,  and  this  action  is  brought  to  restrain  the 
<lefendant  from  constructing  a  surface  railroad  on  that  part  of  said 
avenue  on  which  said  parK  fronts.  The  railroad  law  of  1890 
{chapter  565,  §  91)  contained  the  following  provision  in  relation 
to  surface  railroad  companies  obtaining  the  consents  of  property 
owners  to  the  construction  and  operation  of  their  roads: 

*^But  when  such  railroad  runs  through  a  street  or  avenue 
bounded  on  one  side  by  a  public  square  or  park,  the  consent  of 
one  half  of  the  property  owners  on  the  opposite  side  of  such 
square  or  park  shall  also  be  first  obtainei  ' 

Chapter  723,  Laws  1894,  amended  section  91.  It  re-enacted 
the  section  with  certain  changes,  and  omitted  the  provision 
qu()te«l  above.  It  is  the  appellant's  claim  that  the  provision 
quoted  was  not  repealed  by  the  amending  act  of  1894,  but  is  still 
in  force,  and  this  claim  is  based  upon  the  language  of  the  amend- 
ing act,  which  is  that  "section  ninety-one  *  *  *  is  hereby 
amended  as  follows";  and  in  the  appellant*s  argument  a  distinction 
is  drawn  between  the  expression  in  an  amending  act  which  de- 
"Clares  a  prior  statute  to  be  "amended  as  follows"  and  one  which 
declares  a  prior  act  to  be  "amended  so  as  to  read  as  follows." 
When  it  is  intended  to  supersede  a  prior  statute  by  a  new  act,  the 
latter  form  of  expression  is  the  usual  one ;  and  it  has  been  repeat- 
edly decided  that  a  statute  declaring  a  former  statute  to  be  thereby 
ximended  so  as  to  read  as  prescribed  ia  the  amending  act  is  a  re- 
peal of  the  original  statute.  People  v.  Wilmerding,  136  N.  Y. 
363;  49  St  Rep.'  651.  But  the  rule  is  well  settled  that  a  later 
statute  covering  the  same  subject-matter,  and  embracing  new  pro- 
visions, operates  to  repeal  the  prior  act,  although  the  two  acts  are 
not  in  express  terms  repugnant  People  v.  Jae/ine,  108  N.  Y.  182  ; 
3  St.  Rep.  11  and  cases  cited. 

While  it  is  true  that  there  is  nothing  necessarily  repugnant  in 
the  act  of  1894  to  the  requirement  that  the  consents  of  the  owners 
of  property  on  the  opposite  side  of  a  public  square  or  park 
should  be  first  obtained  before  a  railroad  could  be  constructed 
through  a  street  bounding  one  side  of  such  park,  yet  we  are  of 
the  opinion  that  this  case  falls  within  the  rule  quoted.  The  act 
of  1894  covers  the  same  subject-matter  as  the  section  which  it 
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amends.  It  is  entitled  "  An  act  to  amend  the  railroad  law  re- 
lating to  consents  of  property  owners  for  building  and  operation 
ot  street  surface  railroaas."  It  re-enacts  the  old  section.  The 
caption  of  the  section  is  the  same :  **  Consents  of  Property  Own- 
ers and  Local  Authorities."  "We  are  of  the  opinion  that  it  was 
the  intention  of  the  legislature  that  it  should  be  a  substitute  for 
the  section  amended,  and  that  it  declared  the  law  upon  the  subject 
embraced  in  the  title  of  the  act,  and  the  provisions  of  the  old  stat- 
ute which  are  omitted  in  the  new  act  must  be  deemed  to  be  re- 
pealed.    Moore  v.  Mauseri,  49  N.  Y.  832. 

The  order  must  be  affirmed,  with  $10  costs  and  disbursementa 

All  concur.  

John  P.  Persch,  App'lt,  v.  J.  Wesley  Allison,  Impleaded, 

etc.,  Besp't 

(dupreme  Court,  General  Term,  Second  Department,  Filed  March  6,  2895.) 

Plsading — Complaint— More  oefinfte. 

Where,  in  aa  actton  to  resciDd  hd  agreement  on  the  ground  of  fraud,  a 
list  attached  to  the  agreement  enumerates  forty  patents  by  number  and 
date,  but  the  complaint  does  not  assert  that  none  of  them  were  owned  or 
controlled  by  the  company,  but  only  states  that  it  did  not  own  or  control 
those  **  necessaiT  to  operate,  license  or  use  the  automatic  exehanffes,"  the 
defendant  is  entitled  to  know  which  ones  in  the  list  are  referred  to.  and 
the  plaintiff  will  be  required  to  make  the  complaint  more  definite  and  cer- 
tain by  stating  which  of  the  forty  patents  the  company  did  not  own. 

Appeal  from  an  order  requiring  the  plaintiff  to  make  his  com* 
plaint  more  definite  and  certain. 
Hugo  IJirshy  for  app*lt ;   George  2!abriskiej  for  resp't 

Brown,  P.  J. — This  action  was  brought  to  obtain  a  judgment 
rescinding  a  contract  between  the  parties,  and  to  obtain  the  return 
of  certain  notes  and  money  delivered  to  the  defendant  under  the 
contract,  and  to  recover  damages.  A  copy  of  the  agreement  was 
attached  to  the  complaint.  By  it  the  defendant  agreed  to  assign 
and  transfer  to  the  plaintiff  his  right,  title,  and  interest  in  a  license 
of  the  Strowger  Automatic  Telephone  Company,  for  the  state  of 
Pennsylvania.  A  copy  of  the  license  was  attached  to  the  agree- 
ment, with  a  list  of  forty  patents  controlled  by  said  company.  The 
complaint  alleged  that  the  plaintiff  was  induced  to  enter  into  said 
agreement  bythe  representations  of  the  defendant  that  said  com- 
pany was  **  the  owner,  licensee,  patentee,  and  had  control  of  the 
necessary  patents  to  use  and  operate  automatic  telephone  ex- 
changes by  automatic  switch  boards,  without  the  use  of  central 
offices,  and  that  no  other  persons  or  corporations  had  received  or 
purchased  or  were  then  the  owners  or  controlled  the  right  to  the 
exclusive  use  and  operation  of  said  automatic  telephone  system 
for  the  state  of  Pennsylvania,  bnt  that  said  license  conveyed  said 
sole  and  exclusive  right  to  use  and  operate  and  license  said  tele- 

{)hone  exchange  in  the  state  of  Pennsylvania."  It  further  alleged 
in  the  sixth  paragraph)  that  all  of  said  representations  so  made  by 
the  defendant  Allison,  to  the  plaintiff,  were  false  and  untrue ;  that 
the  license  issued  by  the  said  company  to  the  said  defendant,  J. 
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Wesley  Allison,  was  worthless,  as  the  said  company  had  no  right, 
title,  or  power  to  grant  said  license ;  that  it  was  not  the  owner  or 
licensee  of  said  patents  necessary  to  operate,  license  and  use  au- 
tomatic telephone  exchanges  in  the  manner  hereinbefore  described, 
and  that  saia  Allison  possessed  no  right,  title,  or  interest  in  said  ex- 
change or  company  which  could  be  utilized  ;  that  on  or  about  the 
Ist  day  of  August,  1893,  and  previous  to  the  execution  of  said 
license,  the  said  company  entered  into  an  agreement  with  one 
Cassius  M.  Upton  in  and  by  which  it  agreed  to  sell  and  deliver  to 
him  a  license,  and  to  convey  to  him,  by  a  good  and  sufficient  deed^ 
the  sole  and  exclusive  right  to  use,  operate,  and  license  automatic 
telephone  exchanges  in  the  states  of  Pennsylvania,  New  Jersey, 
Ohio,  and  Michigan  ;  and  that  the  said  Upton  fully  complied  with 
the  conditions  of  said  agreement;  but  that  said  company  failed  to 
comply  with  the  said  agreement ;  and  that  an  action  is  now  pend- 
ing in  a  court  of  competent  jurisdiction,  brought  by  said  Lpton 
against  the  said  company,  for  a  specific  performance  of  sa'd  con- 
tract 

We  are  of  the  opinion  that  the  order  appealed  from  was  prop- 
erly granted.  It  required  plaintiff  to  specify  what  patents  are 
referred  to  in  the  sixth  paragraph  of  the  complaint  The  list 
attached  to  the  agreement  enumerates  forty  patents  by  number 
and  date.  It  is  not  asserted  that  noneof  Jthera  were  owned  or  con- 
trolled by  the  company,  but  that  it  did  not  own  or  control  those 
"  necessary  to  operate,  license,  or  use  automatic  exchanges."  The 
defendant  is  entitled  to  know*  which  ones  in  the  list  are  referred 
to.  Again,  the  allegation  that  the  defendant  possessed  no  right, 
title,  or  interest  in  said  exchange  or  company  that  could  be  utilized 
is  very  indefinite.  The  defendant  is  entitled  to  know  what  the 
plaintiff  means  or  refers  to  by  the  word  "  utilized  " ;  whether  he 
intended  to  claim  that  the  patents  were  worthless  or  impracticable, 
and,  if  so,  whether  the  claim  referred  to  all  or  only  a  part  of  those 
named  in  the  list,  or  whether  the  claim  was  that  the  defendant's 
interest  in  the  patents  was  of  such  a  meager  character  that  its  as- 
signment to  tlie  plaintiff  would  not  transfer  to  him  a  right  which 
he  could  use  in  a  practical  way  or  manner.  The  allegation  in  the 
seventh  paragraph  that  the  company  had  failed  to  comply  with  its 
agreement  with  Upton  would  appear  to  be  unnecessary  to  the 
plaintiff's  cause  of  action,  but,  if  it  is  to  remain  in  the  complaint, 
it  should  be  made  sufficiently  definite  for  the  defendant  to  know 
what  facts  he  will  be  called  upon  to  meet  at  the  trial.  The  plaint 
iff  may,  however,  elect  to  strike  out  thai  part  of  the  seventh  para- 
graph and  he  should  have  permission  to  omit  it  from  the  amended 
complaint  With  this  modification,  the  order  should  be  affirmed, 
with  costs. 

Order  modified  so  as  to  permit  plaintiff  to  amend  his  complaint, 
as  indicated  in  the  opinion,  and,  as  modified,  affirmed,  with  $10 
costs  and  disbursementa 

All  concur. 
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In  the  Matter  of  Proceeding  to  Compel  the  Executora  of  Bernard 
Travis,  Deceased,  to  ray  Interest  on  Certain  Legaciea 
(Suprems  Court,  General  Term,  Second  Department,  Filed  March  5, 1896), 
Interest— Lboacibs. 

Infant  grandchildren  of  the  testator  are  entitled  to  interest  on  their  re« 
spective  legacies  from  his  death,  where  the  will  works  an  equitable  con- 
version and  the  executor  does  not,  within  a  reasonable  time  after  the  death 
of  the  testator,  sell  the  land  so  as  to  provide  a  fund  for  the  payment  of 
debts  and  legacies. 

Appeal  from  an  order,  granting  an  application  to  compel  the 
executor  to  pay  interest  on  certain  legacies. 

Joseph  G  Orane,  for  app*lts ;  Piatt  J:  Thompson^  for  resp'ts. 

Brown,  P.  J. — The  will  of  Bernard  Travis,  deceased,  was  ad- 
mitted to  probate  on  June  8,  1892.  It  contained  the  following 
provision : 

"Seventh.  I  do  hereby  direct  my  hereinafter  named  executors 
and  trustees,  the  survivor  or  survivors  of  them,  to  set  apart  from 
my  estate  the  sum  of  three  thousand  dollars,  and  I  do  hereby  give 
and  bequeath  the  said  sum  to  them,  to  have  and  to  Jiold  the  same 
in  trust,  and  the  interest  and  income  arising  therefrom  to  be  paid 
to  and  equally  divided  between  my  three  grandchildren,  Lewy 
Travis,  Augusta  G.  Travis,  and  Robert  H.  Travis  ;  and,  upon  their 
respectively  attaining  the  age  of  twenty-one  years,  I  do  give  and 
bequeath  to  each  of  them  the  sum  of  one  thousand  dollars,  to  be 
paid  from  the  aforesaid  sum." 

This  proceeding  was  instituted  in  October,  1894.  The  affidavit 
of  the  executora  filed  in  answer  to  the  petition  states  that  the  per- 
sonal property  is  insufficient  to  pay  the  legacies,  and  they  must  be 
paid  from  the  sale  of  real  estate,  and  that  a  large  portion  thereof 
nad  been  taken  by  the  city  of  New  York,  and  that  the  remaining 
portion  had  not  been  sold.  It  does  not  appear  from  the  appeal 
papers  that  any  evidence  was  given  by  the  executors  in  support  of 
the  allegation  of  their  affidavit  which  I  have  quoted,  and  we  are 
not  informed  as  to  what  part  of  the  real  estate  was  taken  by  the 
city  of  New  York,  nor  for  what  purpose,  or  at  what  price,  or  un- 
der what  statute  the  city  acquired  the  land,  or  of  the  relative  value 
of  that  taken  by  the  city  and  that  held  by  the  executor.  By  the 
will  of  the  testator,  the  executors  were  directed  to  sell  the  testator  s 
real  estate  "upon  such  terms,  and  at  such  price,  and  in  such  man- 
ner" as  they  should  deem  for  the  best  interests  of  the  estate.  No 
reason  is  assigned  why  such  portion  of  the  real  estate  as  was  not 
taken  by  the  city  has  not  been  sold.  The  direction  of  the  will 
worked  an  equitable  conversion  of  the  land,  and,  while  the  execu- 
tors^are  entitled  to  a  reasonable  time  in  which  to  effect  a  sale,  in 
the  absence  of  all  explanation,  we  are  of  the  opinion  that  two 
years  was  ample  time  within  which  to  have  complied  with  the  di- 
rection of  the  will.  The  evident  intention  of  the  testator  was  that 
the  sum  of  $3,000,  bequeathed  by  the  seventh  clause  of  the  will, 
should  be  set  apart,  within  a  reasonable  time,  for  the  benefit  of  his 
grandchildren,  and  they  are  entitled  to  interest  on  their  respective 
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l^cies  from  the  testator  a  death.     Cooke  v.  Meeker^  86  N.  Y*  15 ; 
King  v.  TaUboU  40  id,  76. 

No  excuse  was  shown  by  the  executors  for  not  complying  with 
the  direction  of  the  will,  and  the  order  should  be  affirmed,  with 
$10  costs  and  disbursementa     All  concur. 


Oliver  W.  Cook,  App'lt,  v.  New  Amsterdam  Real  Estate 
Association  et  at,  Resp'ta 

(Supreme  Court,  Qeneral  Term,  Second  Department,  Filed  March  6,  1895.) 
Deposition—Examiwation  bsforb  trial. 

Ad  affidavit  by  defendant's  attorney  for  the  examination  of  plaintiff  be- 
fore trial  is  defective,  where  it  does  not  state  that  the  facts  alleged  were 
l£D0wn  to  such  attorney  nor  the  sources  of  his  information. 

Appeal  from  an  order,  denying  a  motion  to  vacate  an  order  di- 
recting plaintiff's  examination  before  trial 

Henry  W.  Smithy  ior  SLpp^lt :  Ainasa  J.  Parker^  Jr.,  for  resp't 
Albany  Nat  Bank. 

Brown,  P.  J. — The  affidavit  ui)on  which  the  orderfor  the  plaint 
iff's  examination  was  granted  was  defective  in  not  showing  the 
materiality  of  the  plaintiff's  testimony  to  the  knowledge  of  the  at- 
torney who  made  the  affidavit,  or  stating  the  source  of  the  attor- 
ney s  information,  and  the  reason  for  not  producing  the  affidavit 
of  his  informant  The  affidavit  states  that  issue  had  been  joined 
in  the  action  by  the  service  of  an  answer  by  the  Albany  Baiiic,  but 
it  does  not  state  the  nature  of  the  defense.  It  states  th«t  the  at- 
torneys had  been  informed  that  the  mortgage  was  not  a  bonafde 
mortgage  ;  that  it  was  not  given  for  a  valuable  consideration,  but 
made  for  the  purpose  of  enabling  some  of  the  stockholder  of  the 
real  estate  association  to  obtain  title  to  the  mortgaged  property  by 
foreclasure  proceedings  upon  a  claim  not  in  existence;  but  it 
does  not  state  that  such  facts  were  known  to  the  attorney  making 
the  affidavit,  nor  does  it  state  the  source  of  the  information.  Such 
an  affidavit  is  fatilly  defectiva  Hale  v.  Rogers^  22  Hun,  21 ;  In 
re  Bronson,  78  Hun,  351 ;  60  St  Rep.  725.  The  order  must  be 
reversed,  wiih  $10  costs  and  disbursements,  and  the  motion 
granted,  with  $10  costs. 

Caroline  Meyer,  Resp  t,  v,  Mary  Mallon  ei  al,  App'lts. 

(Supreme  Court,  Oeneral  Term,  Second  Department,  Filed  March  5,  1896,) 
Judgment— Vacation. 

A  motion  to  open  a  foreclosure  judgment,  made  after  the  lapse  of  sev- 
enteen years,  will  be  denied  on  the  ground  of  laches,  where  the  judgment 
roll  contains  an  affidavit  of  personal  service  of  the  summons  and  com- 
plaint, wliich  is  opposed  only  by  an  allegation  in  the  moving  affidavit 
that,  to  the  best  of  defendant's  recollection,  the  summons  and  complaint 
were  not  served  on  her. 

Appeal  from  on  order,  denying  a  motion  to  set  aside  a  judg 
ment  of  foreclosure  and  sale,  and   to  permit  the  defendant  to 
answer.    • 

Norman  A.  Lawlor^  for  app'lts  ;    Martin  J.  Keogh^  for  resp*t 
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CuLLEN^,  J. — This  is  an  appeal  from  an  order  of  the  special 
term  denying  the  application  of  the  defendant  Mallon  to  set  aside 
a  judgment  of  foreclosure  and  sale,  and  permit  the  defendant  ta 
answer.  We  thii.k  the  application  wa&  properly  denied,  on  the 
ground  of  the  gross  laches  of  the  appellant  The  judgment  sought 
to  be  vacated  was  rendered  on  the  9th  day  of  June,  1877. 
This  application  was  not  made  until  October,  1894,  after  a  lapse 
of  over  seventeen  yeara.  The  judgment-roll  contains  an  affidavit 
of  personal  service  of  the  summons  and  complaint  upon  the  appel- 
lant, made  by  the  plaintiff's  attorney,  who  has  since  deceased. 
This  positive  oath  should  outweigh  the  statement  in  appellant » 
affidavit,  which  is  simply  to  the  effect  that,  to  the  very  best  of  her 
recollection,  there  were  not  any  summons  and  complaint  served 
upon  her.  The  judgment  was  therefore  regular,  and  now,  after 
it  has  stood  for  this  long  period,  and  the  sale  made  under  it  un- 
challenged, should  not  be  opened. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs 
and  disbursements. 

Harry  Cowdrey,  Resp  t,  v.  Lawrence  A.  Turner,  App'lt. 

(Supreme  Court,  General  Term,  Second  Department,  Filed  March  5,  1896,) 

1.  MoRTGAQB— Foreclosure— ADVBRTiaBHBNT. 

Mortgages  can  be  foreclosed  uuder  the  statute  only  where  they  contaia 
a  power  of  sale  aud  have  been  recorded  in  the  county  where  the  property 
is  situated. 

2.  Same. 

In  such  case,  where  the  mortgagee  or  his  assignee  purchases,  it  is  neces- 
sary that  the  affidavits  of  sale  and  publication  be  recorded  before  the  title 
to  the  purchaser  becomes  complete. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 
Hathaway  <b  Montgomery^  for  app'It;    S,  F.,  F,  R,  <t  H.  Cow- 
drey, for  resp't 

CULLEN,  J. — This  is  an  appeal  from  a  judgment  of  the  county 
court  of  Kings  county  affirming  a  final  order  of  a  justice  of  the 
peace  in  summary  proceedings  to  recover  the  possession  of  land. 
The  respondent  is  the  agent  of  one  Sarah  Chauncey  Savage.  She 
was  the  mortgagee  of  the  premises  the  subject  of  these  proceed- 
ings. That  mortgage  was  forclosed  by  advertisement  under  the 
statute.  Thereupon  under  subdivision  2,  section  2232,  Code 
Civ.  Proc,  her  agent  instituted  these  proceedings  to  recover  pos- 
session of  the  mortgaged  premises  from  the  appellant,  who  is  in 
possession  under  the  mortgagor.  We  think  that  there  ai'e  two  fatal 
defects  in  tliese  proceedings.  The  petition  presented  to  the  jus- 
tice of  the  peacce  was  insufficient.  It  simply  stated  that  Sarah 
Savage  purchased  the  premises  upon  a  foreclosure  of  tlie  mort- 
gage by  proceedings  talcen  as  prescribed  in  title  9,  c.  17,  of  tlie 
Code  of  Civil  Proce<lure.  Mortgages  can  be  foreclosed  under  the 
statute  only  where  they  contain  a  power  of  sale,  and  when  they 
have  been  reooi*ded  in  the  county  where  the  pro|>erty  is  situated. 
These  requirements  were  jurisdictional  and  should  have  been 
averred  in  the  petition.     People  v.  Burdick^  28  St  Rep.  429.     The 
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second  objection  to  the  plaintiflE's  recovery  is  that  it  appeared  on 
the  hearing  that  she  had  not  filed  and  recorded  tlie  affidavits  of 
sale,  of  publishing,  and  service  of  notice,  as  prescribed  by  sections 
2396-2398.  Under  the  Revised  Statutes,  and  before  the  Code,  it  was 
held  that,  where  the  mortgagee  or  his  assignee  purcliased,  it  was 
necessary  that  the  affidavits  of  sale  and  publication  should  be  re- 
corded before  the  title  to  the  purchaser  became  complete,  such 
affidavits  acting  as  -a  substitute  for  the  deed,  which  it  was  im- 
possible for  the  mortgagee  to  execute  to  himself.  Arnot  v.  McClure^ 
4  Denio,  41 ;  Bryan  v.  BaUs,  27  Barb.  503.  We  do  not  under- 
stand the  authority  of  Arnot  v.  McClure'  in  this  respect  to  have 
been  overruled  by  subsequent  decisions.  In  Tuthill  v.  Tracy,  31 
N.  Y.  157,  it  was  held  that  a  sale  pursuant  to  the  statute  bars 
the  equity  of  redemption  without  affidavits  being  made;  but  it 
was  also  held  that,  until  the  affidavits  are  made  and  filed,  the  title 
of  the  purchaser  was  merely  equitable.  In  Mowry  v.  Sanborn^  68 
N.  Y.  143,  the  case  of  Arnot  v.  McClure  is  reviewed.  It  was  there 
held  that  common-law  proof  of  the  service  of  the  notice  of  sale 
could  be  admitted  to  supply  a  defect  in  an  affidavit  of  service  on 
file.  But  that  decision  proceeded  on  the  ground  that  affidavits  of 
service  of  notice  of  sale  were  not  required,  by  the  statute  as  it 
then  stood,  to  be  filed  or  recorded.  The  question  would  now 
seem  put  at  rest  by  the  provisions  of  the  Code.  Section  2400 
provides: 

**The  purchaser  of  the  mortgaged  premises,  upon  a  sale  conducted 
as  prescribed  in  this  title,  obtains  title  thereto,  against  all  persons 
bound  by  the  sale,  without  the  execution  of  a  conveyance.  Ex- 
cept where  he  is  the  person  authorized  to  execute  the  power  of 
sale,  such  a  purchaser  also  obtains  title,  in  like  manner,  upon  pay- 
ment of  the  purchase  money,  and  compliance  with  tlie  other 
terms  of  sale,  if  any,  without  the  filing  and  recording  of  the  affi- 
davits, as  prescribed  in  the  last  section  but  one.  But  he  is  not 
bound  to  pay  purchase  money,  until  the  affidavits,  specified  in 
that  section,  with  respect  to  the  property  purchased  by  him,  are 
filed  or  delivered  or  tendered  to  him  for  filing." 

This  enactment  that  a  purchaser  other  than  the  donee  of  the 

Sower  acquires  title  without  the  filing  and  recording  of  the  affi- 
avits,  is  equivalent  to  a  declaration  that  the  donee  of  the  power, 
when  the  purchaser,  must  fije  and  record  the  affidavits  to  com- 
plete his  title.  That  this  was  the  intention  of  the  codifier  is  plain 
from  the  notes  of  Mr.  Throop  to  this  section  and  section  2396. 
The  judgment  of  the  county  court  and  of  the  justice  of  the  peace 
should  be  reversed,  with  costs  and  disbursements. 
All  concur. 

In  the  Matter  of  Thomas  F.  Gilroy,  as  Commissioner  of  Public 
Works.    Mary  M.  Gouverneur  et  al,  App'lts. 
(Supreme  Court,  General. Tei'm,  Second  Department,  Piled  March  6,  1896.) 
1.  Condemnation  proceedings — Damages. 

In  a  proceeding  to  condemn  real  estate,  the  fitness  of  the  property  for 
the  use,  to  which  the  condemning  party  intends  to  put  it,  may  be  considered 
in  estimating  its  market  value. 


Digitized  by 


Google 


Sup.Ct]  Matter  of  Gilroy.  209 

9.  Sams— Oath. 

The  omission  of  the  word  'faithfully"  from  the  oath  of  the  commls* 
sioners  will,  unless  waived,  invalidate  the  proceedings. 

8.  Same— Jurisdiction. 

The  non-residence  of  the  commissioners  does  not  affect  the  jurisdiction, 
and  an  objection  thereto  may  be  waived. 

Appeal  from  an  order,  confirming  the  repjort  of  the  commis- 
sioners, and  from  an  order  denying  a  motion  to  set  aside  the 
report. 

Eugene  Frayer^  for  app'lts ;  H.  T.  Dykman^  for  resp'L 

Bartlett,  J. — This  proceeding  was  instituted  in  1891,  by  the 
commissioners  of  public  works  of  the  city  of  New  York,  to  acquire 
certain  real  estate  in  the  town  of  Carmel,  in  Putnam  county,  for  the 
maintenance,  preservation,  and  increase  of  the  supply  of  pure  and 
wholesome  water,  for  the  city.  It  related  originally  chieny  to  the 
fee  of  the  land  under  water  constituting  the  bed  of  Lake  Gilead; 
but  it  was  also  designed  to  extinguish  any  adverse  claims  which 
might  exist  in  reference  to  a  number  of  other  pieces  of  property  in 
Putnam  and  "Westchester  counties,  which  the  municipal  authori- 
ties of  New  York  had  previously  attempted  to  acauire,  for  like 
purposes.  The  matter  was  subsequently  extended  by  stipulation 
80  as  to  refer  to  the  same  commissioners  the  question  of  tne  com* 
pensation  to  be  made  to  the  same  claimants  for  an  undivided  third 
part  of  the  mines  and  minerals  in  certain  lands  in  the  town  of 
Southeast,  in  Putnam  county,  which  the  city  likewise  sought  to 
acquira  The  commissioners  awarded  the  claimants  $4,200  for  the 
fee  of  Lake  Gilead,  and  merely  a  nominal  sum  for  the  mines  and 
minerals.  The  claimants  now  appeal  from  the  order  of  the  special 
term  confirming  the  report  of  the  commissioners,  and  also  from  an 
order  denying  a  motion  to  set  aside  the  report,  on  the  ground  that 
the  commissioners  had  not  taken  the  statutory  oath,  and  because 
two  of  the  commissioners  were  neither  residents  of  the  county 
where  the  property  of  the  claimants  was  situated,  nor  residents  of 
some  adjoining  county. 

The  principal  question  presented  by  the  appeal  from  the  order 
confirming  the  report  is  wnether  the  commissioners  did  not  adopt 
an  erroneous  measure  of  damages,  in  excluding  from  consideration 
as  an  element  in  the  market  value  of  the  property  to  be  taken,  the 
existence  of  any  demand  for  such  property  on  the  part  of  the  city 
of  New  York.  The  record  plainly  shows  that  they  proceeded  up- 
on the  theory  that  the  existence  of  any  such  demand  could  not 
be  considered  as  an  element  of  market  value.  So  far  as  the  rule 
which  they  followed  was  merely  a  decision  that  the  desirability  of 
the  particular  property  to  the  city  in  view  of  its  necessities  was 
not  the  legal  measure  of  damages,  it  was  correct  The  commis- 
sioners went  much  further  than  this,  however,  and  practically  held 
that  the  availability  of  tlie  property  for  use  in  connection  with  the 
water  supply  of  New  York  City  could  not  be  taken  into  account 
by  them  in  aetermining  what  was  the  fair  market  value  of  the 
premises.  In  so  doing,  it  seems  to  me,  they  disregarded  the  great 
St.  Rep.,  Vol.  LXVI.        27 
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weight  of  authority  as  to  the  proper  measure  of  compensation  in 
cases  of  this  kind. 

A  question  similar  to*  that  before  us  arose  in  the  case  of  Trustees 
V.  JJeiiiieUy  5  Thomp.  &  C.  217,  which  was  decided  by  the  general 
term  of  this  department  more  that  twenty  years  ago.    It  was  a  pro- 
ceeding to  acquire  an  interest  in  a  pond,  from  which  to  supply  the 
village  of  College  Point  with  water.     The  owners  desired  to  prove 
that  the  pond  i)ossessed  a  value  as  a  source  of   water  supply 
to  cities,  and  sought  to  show  that  there  was  only  one  other  pond 
available  for  like  purposes  within  an  area  of  six  milea     They  wei-e 
not  permitted  to  do  this,  and  the  court  held  that  the  commissionei-s 
erred  and  set  aside  their  report.     In  ife  New  York^  L,  d  W.  R.  Co.^ 
27  Hun,  116,  the  land  sought  to  be  taken  was  peculiarly  adapted 
for  railroad  i)urposes.     The  commissioners  took  that  fact  into  con- 
sideration in  awarding  compensation  to  the  owner,  and  the  gen- 
eral term  of  the  third  department  sustained  their  action  ifi  so 
doing,  and  in  refusing  to  value  the  premises  as  agricultural  lands 
only.     *'Here  was  a  narrow  strip  of  land,"  said  Boardman,  J., 
"formerly  used  as  a  way,  and  only  of  value  for  a  way.     The 
owner  holds  it  for  such  purpose  only,   expecting  the  time  will 
presently  come  when  he  can  utilize  it  to  his  own  profit,  or  sell  it 
to  some  one  else  for  such  purpose.     Why,  then,  are  not  the  pur- 
poses for  which  it  is  held  and  the  uses  to  which  it  is  adapted  proper 
elements  in  its  value?"     The  same  question  may   be  asked  with 
reference  to  Lake  Gilead,  in  the  present  proceeding.     To  ignore 
its  adaj)tability  to  furnish  water  to  the  crty  of  New   York  is  to 
leave  out  of  consideration  the  most  important  element  which  gives 
it  any  value  in  the  market     The  doctrine  that  the  fitnass  of  lands 
for  particular  purposes  is  an  element  in  estimating  their  market 
value  in  condemnation  proceedings  is  supported  by  the  decision 
of  the  supreme  court  of  the  United  States  in  the  case  of  Boom  Co, 
V.  PaUerson,  98  U.  S.  403.     There  the  property  was  desired  by  a 
boom  company  for  the  purpose  of  constructing  a  boom  in  the 
Mississippi,  and  was  peculiarly  adaptable  for  such  purpose.     The 
value  was  assessed  at  more  than  $9,000,  having  reference  to  the 
adaptability  of  the  lands  to  the  construction  of  a  boom,  but  at  only 
$300  if  such  fitness  were  left  out  of  view.     The  supreme  court 
afiirmcd  the  judgment  for  the  larger  amount,  holding  that  their 
Buitableness  for  forming  a  boom  was  a  fact  which  the  owner  had 
a  right  to  insist  upon  as  nn  element  in  ascertaining  the  value  of 
his  lands.     Mr.  Justice  Field,  in  the  course  of  the  opinion,  cites 
with  approval  the  case  of  Young  v.  Harrison^  17  Ga.  80,  which 
was  a  proceeding  to  acquire  a  site  for  the  abutment  of  a  bridge, 
wherein  the  supreme  court  of  Georgia  held  that  the  value  of  the 
land  for  a  bridge  site  was  to  be  considered  in  assessing  the  com- 
pensation to  be  made  to  the  owner.     To  the  same  effect  is  a  well- 
considered  decision  in  an  Arkansas  case,  Railway  Co.  v.  Woodruffs 
49  Ark.  381,  where  the  land  was  to  be  condemned  for  the  erection 
of  a  railroad  bridge.     The  contention  was  that  as  the  defendant 
had  no  right  to  bridge  the  Arkansas  river,  while  the  plaintiff  pos- 
sessed such  riffht,  the  defendant,  as  owner,  could  not  have  any 
damages  based  upon  a  u«e  to  which  he  cmild  not  put  the  prop- 
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erty  himsell  The  court,  however,  refused  to  adopt  this  view, 
holding  that  the  probable  demand  there  may  be  lor  suburban 
property  for  depot  and  bridge  sites  is  a  recognized  factor  in  the 
market  value  of  such  property.  A  similar  rule  as  to  the  measure 
of  compensation,  where  the  power  of  eminent  domain  is  exercised 
for  the  acquisition  of  reservoir  sites,  has  been  laid  down  in  a  num- 
ber  of  cases.  Town  Co.  v.  Neale,  78  Cal.  63 ;  WcUerux>rks  v.  Drink- 
house,  28  Paa  681 ;  Alhway  yf.  (My  of  Nashville,  88  Tenn.  612. 
In  the  case  last  cited,  it  is  well  said  that  market  value  ''includes 
every  element  of  usefulness  and  advantage  in  the  property.  If  it 
be  useful  for  agriculture  or  for  residence  purposes,  if  it  has  adapt- 
ability for  a  reservoir  site  or  for  the  operation  of  machinery,  if  it 
contains  a  quarry  of  stone  or  a  mine  of  precious  metals,  if  it  pos- 
sesses advantages  of  location  or  availability  for  any  useful  pur- 
pose whatever,  all  these  belong  to  the  owner,  and  are  to  be  con- 
sidered in  estimating  its  value."  Without  further  citation  of 
authorities,  I  think  it  is  sufficiently  clear  that  the  commissioners  in 
the  case  at  bar  erred  in  excluding  from  consideration  an  essential 
element  in  the  market  value  of  the  property  under  condemnation; 
that  is  to  say,  its  adaptability  to  furnish  a  portion  of  the  water 
supply  of  the  city  of  New  York.  It  follows  that  their  report 
should  be  set  aside. 

This  conclusion  renders  it  unnecessary  to  pass  upon  the  objec- 
tions to  the  form  of  oath,  and  to  the  residence  of  two  of  the  commis- 
sioners, except  so  far  as  some  suggestion  from  the  general  term 
may  be  useful  upon  the  new  appraisal  which  must  be  iiad.  In  my 
opinion,  the  omission  of  the  word  **faithfully"  from  the  constitu- 
tional oath  which  the  statute  required  the  commissioners  to  take 
was  a  material  omission,  sufficient  to  invalidate  the  proceeding, 
unless  the  parties  can  be  held  to  have  waived  the  objection  by 
going  on  without  calling  attention  to  the  defect  until  the  report 
was  made.     Merritt  v.  Village  of  Portchesler,  71  N.  Y.  809. 

As  to  the  nonresidence  of  two  of  the  commissioners,  that  was  a 
matter  of  which  the  claimants  had  notice  by  the  terms  of  the  order 
appointing  them.  It  did  not  affect  the  jurisdiction,  and  the  ob- 
jection now  comes  too  late,  having*  clearly  been  waived  by  the 
conduct  of  the  claimants. 

Order  confirming  report  of  commissioners  reversed,  and  report 
set  aside  with  $10  costs  and  disbursements,  and  a  new  hearing 
directed  to  be  had  before  other  commissioners. 


Katharina  Weidner,  App'lt,  v.  George  Weidner,  Resp'L 

(Supreme  Court,  General  Term^  Second  Department,  Filed  March  5,  1895.) 
I>rvoRCE— -Opening  default. 

The  order,  opening  a  default  in  an  action  for  divorce  so  as  to  permit  the 
defendant  to  litigate  the  charge  of  adulters  made  against  liim,  should  re- 
quire him  to  pay  the  alimony  awarded,  where  he  does  not  assert  his  in- 
ability to  pay  it.  orthat  the  amount  is  out  of  proportion  to  his  means,  or 
that  it  is  not  necessary  for  the  support  of  plainiifiF  and  her  children. 

Appeal  from  an  order  setting  aside  a  decree  for  divorce  and 
permitting  the  defendant  to  come  in  and  defend  the  action. 
Charles  J.  Patterson,  for  app'lt;  Aliu^it  F,  Jenks,  for  resp\ 
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Brown,  P,  J. — This  action  was  brought  by  the  plaintiff  for  an 
absolute  divorce.  At  the  time  it  was  commenced  the  defendant 
was  living  at  AUentown,  in  the  state  of  Pennsylvania,  and  the 
summons  was  served  by  publication.  The  defendant  did  not  ap- 
pear, and  on  November  8,  1889,  judgment  was  entered  dissolving 
the  marriage,  and  directing  the  defendant  to  pay  to  the  plaintiff, 
for  the  support  of  herself  and  children,  the  sum  of  $15  a  weeL 
The  order  appealed  from  sets  aside  the  judgment,  and  opens  the 
default,  and  permits  the  defendant  to  appear  and  defend  the  ac- 
tion, unless  the  plaintiff  "permits  the  judgment  to  be  so  amended 
that  she  will  have  no  claim  upon  said  defendant  for  support,  past 
or  future."  In  case  such  amendment  is  permitted,  the  motion  to 
open  the  default  was  denied.  We  are  of  the  opinion  that  the 
conditions  imposed  upon  the  plaintiff  are  unjust  towards  her,  and 
that  the  order  should  be  modified.  It  appeal's  that  prior  to  the 
year  1889  the  parties  were  residents  of  the  city  of  Brooklyn.  The 
defendant  had  suspicions  as  to  the  fidelity  of  his  wife,  and 
charged  her  with  having  committed  adultery  with  one  Henry 
Loefiler,  These  charges  are  reiterated  in  the  defendant  s  affidavit 
xised  upon  this  motion,  but,  inasmuch  as  they  were  made  the  sub- 
ject of  judicial  investigation,  they  are  not  entitled  to  any  consid- 
eration here.  In  1886,  the  defendant  sued  Loeffler  in  the  city 
court  of  Brooklyn  for  alienating  the  plaintiff's  affections,  and 
about  the  same  time  instituted  an  action  for  divorce  against  the 

Plaintiff,  charging  her  with  adultery  committed  with  Loeffler. 
'he  action  for  alienation  of  affection  was  tried  in  Marcli,  1887, 
and  resulted  in  a  verdict  and  judgment  in  Loeffler's  favor,  and  in 
April,  1883,  the  action  for  divorce  against  the  plaintiff  was  dis- 
missed. In  September,  1887,  the  plaintiff  sued  the  defendant  in 
the  city  court  for  a  limited  divorce  on  the  ground  of  cruelty.  No 
defense  was  made,  and  on  November  18,  1887,  judgment  was  en- 
tered granting  to  the  plaintiff  $15  per  week  alimony,  and  direct- 
ing defendant  to  give  security  for  its  payment  Up  to  Novem- 
ber, 1887,  the  defendant  resided  in  Brooklyn,  and  it  is  very  clear 
that  he  moved  to  Pennsly  vania  to  escape  from  the  enforcement  of 
the  judgment  in  the  separation  suit  No  alimony  has  ever  been 
paid  under  that  decree.  In  'April,  1889,  this  action  was  com- 
menced. The  defendant  admits  in  his  moving  affidavit  that  h'e  • 
received  the  summons  and  complaint,  but  swears  he  paid  no  at- 
tention to  them,  because  he  believed  it  was  impossible  for  his 
wife  to  produce  witnesses  who  would  swear  to  the  accusations 
made  against  him.  In  1893  he  moved  to  Newark,  N.  J.  While 
there  he  met  his  wife,  and  he  was  then  told  of  the  judgment  of 
divorce,  and  the  amount  of  alimony  which  it  was  adjudged  that 
he  should  pay.  Thereafter  he  returned  to  Brooklyn,  and,  a  copy 
of  the  judgment  having  been  served  upon  him,  an  order  was 
made  on  Mav  28,  1894,  directing  him  to  show  cause  why  he 
should  not  be  punished  for  contempt  in  nqglecting  to  comply 
with  its  terms.  Three  days  later  application  was  first  made  to 
set  aside  the  judgment  ancj  open  the  default 

Laying  aside  the  charges  made  in  the  defendant's  affidavit  as  to 
the  plaintiff's  relations  with  Loeffler,  which  we  do  not  think  worthy 
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of  serious  consideration,  in  view  of  the  result  of  the  suit  against 
Loeffler,  the  main  grounds  upon  which  the  defendant  asks  to 
have  the  judgment  set  aside  are  (1)  that  the  testimony  as  to  his 
adultery  was  false,  and  (2)  that  prior  to  the  action  for  separation 
he  had  conveyed  a  considerable  part  of  his  property  to  the  plaint- 
id  We  are  of  the  opinion  that  the  defendant  should  have  an 
opportunity  to  try  the  accusation  of  adultery  made  against  him, 
and,  so  far  as  the  order  appealed  from  permits  him  to  come  in  and 
defend  the  action,  we  agree  with  the  conclusion  of  the  special 
term.  But  the  charge  that  defendant  transferred  a  large  part  of 
his  property  to  the  plaintiff  is  met  by  the  statement  that  the  par- 
ties owned  four  houses  and  lots  in  Brooklyn,  the  title  to  which 
stood  in  their  joint  names,  and  that  the  property  was  divided  be- 
tween them,  and  the  conveyance  to  the  plamtiff  was  but  a  trans- 
fer to  her  of  one-half  of  this  property.  If  such  be  the  fact,  there 
can  be  no  inference  that  the  defendant  has  already  provitled  for 
tiie  plaintiffs  support;  and,  in  this  view  of  the  case,  if  the  facts 
permit  the  conclusion  that  the  decree  of  divorce  should  stand,  it 
would  seem  unjust  to  deprive  the  plaintiff  of  the  provisions  made 
therein  for  her  support.  The  defendant  does  not  now  assert  his 
inability  to  pay  the  amount  of  alimony  awarded  by  the  judgment, 
nor  does  he  claim  that  the  amount  was  out  of  proportion  to  his 
means,  nor  that  it  was  not  necessary  for  the  support  of  the  plaint- 
iff and  her  children.  It  was  the  same  amount  awarded  by  the 
city  court  in  the  separation  suit,  and  that  decree  has  never  been 
appealed  from  or  complied  with.  And  we  fail  to  see  the  justice 
of  requiring  the  plaintiff  to  surrender  all  provisions  made  for  her 
support  as  a  condition  of  retaining  the  benefit  of  the  judgment  of 
divorce.  While  it  may  be  true,  as  the  defendant  testifies,  that  he 
never  received  the  copy  of  the  judgment  of  divorce,  which  was 
mailed  to  him  at  Allentown,  he  must  be  presumed  to  have  had 
notice  that  such  a  judgment  was  likely  to  be  rendered  against 
liim.  He  was  served  with  the  summons  and  complaint,  and 
knew  that  the  suit  was  pending,  and  the  charges  that  were  made 
against  him.  He  knew  of  the  judgment  in  the  separation  suit, 
and  he  could  not  have  supposed  that,  if  alimony  was  granted  in 
this  action,  it  would  be  any  less  in  amount  than  that  granted  in 
the  separation  suit  He  took  no  steps  to  defend  the  suit ;  and 
after  he  had,  according  to  his  own  admission,  received  actual  no- 
tice of  the  judgment  and  its  terms,  he  waited  nearly  nine  months 
before  he  took  any  proceedings  to  vacate  it  In  view  of  this  long 
delay  to  protect  his  rights,  of  the  amount  of  alimony  awarded  to 
the  plaintiff  in  the  separation  suit,  and  the  fact  that  defendant  left 
the  state  to  escape  the  enforcement  of  the  decree  in  that  action, 
we  are  of  the  opinion  that  the  judgment  in  this  action  should  not 
be  opened,  unless  the  alimony  allowed  therein  is  paid. 

The  order  should  therefore  be  modified  so  as  to  provide  that, 
upon  payment  by  the  defendant  of  the  amount  of  alimony  due 
under  the  judgment,  the  motion  will  be  granted,  otherwise  it  is 
denied,  with  costs;  and,  so  modified,  the  order  appealed  from  is 
affirmt^l,  with  $10  costs  and  disbursements  to  the  appellant 

All  concur. 
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National  Cash  Registering  Company,  App'lt,  v..  Harry  C. 
CoiiEMAN,  Resp't 

(ffupreme  Court,  General  Term,  Bburth  Department,  Filed  Februai'y,  1895.) 
EzBCunoN— Letiablb  interbst. 

Under  a  conditional  contract  of  sale,  whereby  the  goods  are  to  remain 
the  property  of  the  vendor  until  paid  for,  the  purchaser  has  no  leviable  in- 
terest in  such  goods  before  full  payment,  which  can  be  seized  on  an  exe- 
cution issued  on  a  judgment  for  the  purchase  price. 

Appeal  from  an  order,  vacating  and  setting  aside  the  return  of 
the  execution  issued  on  a  judgment  in  favor  of  plaintiflL 

Milkr^  Oridky  &  Pratt^  for  app'lt ;  Albert  T,  Benedict^  for  resp't 

Merwin,  J. — In  November,  1892,  the  plaintifiE  delivered  to  the 
defendant  a  cash  register,  in  pursuance  of  a  written  contract,  signed 
by  the  defendant,  by  which  he  agreed  to  pay  therefor  the  sum  of 
$175,  of  which  $30  was  to  be  paid  down  in  cash,  and  $10  monthly 
thereafter;  and  it  was  provided  that,  in  case  of  default  in  making 
any  payment,  the  plaintiff  might  take  possession  of  and  remove 
the  register,  and  the  balance  of  the  purcliase  price  should  at  once 
become  due  and  payabla  It  was  also  in  the  writing  agreed  that 
the  title  of  the  register  should  not  pass  until  the  same  was  paid  for 
in  full,  and  should  remain  the  property  of  the  plaintiff  until  that 
time.  Payments  to  the  amount  of  $100  were  made  upon  the  con- 
tract, and  then  default  was  made.  The  plaintiff  thereupon  took 
possession  of  the  register,  and  still  has  it  Soon  after  taking  pos- 
session, the  plaintiff  brought  suit  against  the  defendant  for  the 
balance  of  the  purchase  price,  being  the  sum  of  $75  ;  and  on  the 
7th  August,  1894,  recovered  judgment  therefor.  An  execution 
was  issued  thereon  to  the  sheriff  of  Onondaga  county,  and  by  him 
returned  wholly  unsatisfied,  on  the  5th  September,  1894  There- 
after the  plaintiff  commenced  proceedings  against  defendant  sup- 
plementary to  execution,  and  then  the  defendant  moved  at  special 
term  to  set  aside  the  return  of  the  execution,  and  the  order  ap- 
pealed from  was  mada  The  ground  for  setting  aside  the  execu- 
tion was  stated  in  the  order  to  be  ''that  the  de^ndant  has  a  levi- 
able interest  in  the  register,  and  that  the  sheriff  did  not  levy  upon 
the  same,  because  he  was  informed  by  the  attorneys  for  the  plamt- 
iff  that  the  defendant  had  no  intei'est  subject  to  levy  therein." 
The  arrangement  between  the  parties  was  a  conditional  sale,  and 
there  is  no  doubt  about  its  validity.  Frank  v.  Batten^  49  Hun, 
94;  17  St  Rep.  476,  and  cases  cited.  The  title,  as  between  the 
parties  at  least,  did  not  pasa  Berring  v.  Hoppock,  15  N.  Y.  409 ; 
Gomer  v.  Cunningham,  77  N.  Y.  897.  In  such  a  case,  as  it  has 
been  held  in  numerous  cases,  the  purchaser  has  no  leviable  interest 
until  the  purchase  money  is  fully  paid.  Strong  v.  Taylor, 
2  Hill,  826 ;  Herring  v.  lloppock^  supra ;  Cble  v.  Mann,  62  iN.  Y. 
1 ;  Burchell  v.  Grem,  6  Misc.  Eep.  236,  affirmed  in  80  Hun,  602  ; 
61  St  Rep.  869  ;  Freem.  Ex'ns,  §  124,  and  cases  cited.  The  re- 
covery of  the  judgment,  as  long  as  it  remained  unsatisfied,  did  not 
affect  the  title  of  the  plaintiff  in  the  property.  Hit.  Sales,  23 ; 
jRoot  V.  Lord,  28  Vt  568 ;  Vaughn  v.  Hopson,  10  Bush,  837. 
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In  Brewer  v.  Ford,  64  Hun,  116,  120 ;  26  St.  Rep.  888,  it  is 
said: 

"  The  rights  asserted  by  the  plaintiff  that,  under  the  contract, 
he  may  retain  the  title  to  tne  property,  and  at  the  same  time  en- 
force the  vendee's  promise  to  pay  the  purchase  price,  are  not  in- 
consistent, and  both  propositions  have  their  foundation  in  the 
agreement,  which  was  in  all  respects  lawful  as  between  the  parties 
thereto." 

See,  also,  Marvin  Safe  Co.  v.  Emanuel,  12  St  Hep.  662 ;  21 
Abb.  N.  C.  182,  and  note  at  page  197. 

There  is  notliing  in  the  case  to  indicate  that  the  plaintiff  has 
waived  any  of  its  rights.  If,  as  the  defendant  suggests,  the  plaint- 
iff is  to  be  treated  as  mortgagee,  the- defendant  would  have  no 
leviable  interest  in  the  property,  as  the  defendant  is  in  default, 
and  the  plaintiff  is  lawfully  in  possession.  The  defendant  would 
have  only  an  equity  of  redemption,  which  is  not  the  subject  of 
seizure  and  sale  on  execution.  Nichols  v.  Mead,  2  Lans.  225.  If 
the  defendant  claims  that  the  right  of  plaintiff  to  sue  for  and  re- 
cover the  balance  of  the  purchase  price  was  affected  by  its  retak- 
ing possession  of  the  property,  that  was  a  matter  to  be  raised  in 
the  action,  as  the  retaking  was  before  it  was  commenced.  It  is 
not  a  question  that  can  be  considered  hera  We  are  referred  to  no 
authority  which  requires  the  plaintiff  to  have  its  lien — if  it  be 
called  that — foreclosed  by  allowing  the  property  to  be  sold  on  the 
iudgment  which  we  assume  it  had  a  right  to  recover  for  the 
balance  of  the  purchase  money.  It  has  a  right  to  collect,  if  it  can, 
its  judgment  in  the  ordinary  way.  It  only  seeks  to  recover  its 
debt ;  it  does  not  claim  to  hold  the  register  after  the  debt  is  paid. 
We  fail  to  see  how  it  can  legally  be  said  that  the  defendant  has 
any  leviable  interest  in  the  register.  It  follows,  therefore,  that  the 
order  of  the  special  term  cannot  be  sustained. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
denied,  with  $10  costs. 

All  cx)ncar.  . 

In  the  Matter  of  the  Judicial   Settlement  of  the  Accounts  of 
Joseph  Spears,  as  Executor  of  William  G.  Spears,  Deceased. 

(Surroffat^M  Court,  We$iehesUr  Ckninty,  Filsd  December,  1894.) 

1.  Will — CoRflTBUcnoN. 

The  words  in  a  will,  "  to  be  sold  or  held  as  long  as  he  may  deem  best 
for  the  interest  of  mj  heirs,"  do  not  create  a  trust,  but  confer  only  a 
power  of  sale,  to  be  exercised  in  the  executor's  discretion. 

d.  ExBCUTOR— Assets. 

It  is  the  dutj  of  an  executor  to  convert  the  personal  estate  into  money 
with  as  little  delay  as  may  consist  with  the  interests  of  the  estate,  especi- 
ally where  the  delay  engenders  an  expense  in  keeping  the  property. 

Judicial  settlement  of  the  accounts  of  an  executor. 
The  will,  omitting  the  formal  parts,  was  as  follows : 
"I  hereby  make  my  brother  Joseph  Spears,  sole  executor,  and 
leave  to  his  judgment,  as  he  niay  see  fit,  the  disposal    of  my  real 
and  personal  property,  to  be  divided  among  my  heirs  as  his  judg- 
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ment  may  deem  best  and  most  fitting  to  him,  and  to  be  sold  or 
held  as  long  as  he  may  deem  best  for  the  interest  of  my  heirs." 

Sackett  <i  Lang^  for  executor ;  Samuel  Keeler^  for  contestant, 
William  J.  Spears,  and  special  guardian  for  minors. 

Coffin,  S. — The  first  thing  to  be  considered  is  whether  the 
rents  accrued  from  and  the  expenditure  upon  the  real  estate  at 
Clausen's  Point  are  proper  items  to  be  considered  upon  this  ac- 
counting, or  have  any  proper  place  in  the  account  This  depends 
upon  the  construction  of  tne  will  It  seems  quite  clear  that  no 
valid  trust  under  the  statute  of  uses  and  trusts  is-created.  The 
cases  on  the  subject  are  numerous,  but  only  a  few  need  be  cited. 
Smith  V.  Bowen,  35  N.  Y.  83  ;  Goobi  v.  Phtt,  98  id.  35  ;  ChaTriber- 
lain  V.  Taylor,  105  id.  185;  Clift  y.  Moses,  116  id.  144;  26  St  llep. 
405.  The  use  of  the  word  "disposal"  can  mean  nothing  more  than 
a  sale,  and  the  words,  *'to  be  sold  or  held  as  long  as  he  may  deem 
best  for  the  interest  of  my  heirs,"  confer  only  a  power  of  sale,  to 
be  exercised  in  the  executor  s  discretion.  In  fact,  the  will  confers 
only  a  power  of  sale  for  the  purpose  of  division  among  his  heirs 
in  the  manner  he  may  deem  most  fitting.  The  title  vested  in  the 
widow  and  heirs,  and  so  remains,  subject  only  to  the  exercise  of 
the  power.  The  remedy,  if  any,  in  regard  to  the  rents  and  the 
claim  for  expenditures,  must  be  sought  in  some  other  tribunal 
having  a  jurisdiction  which  this  court  does  not  possess.  The  two 
horses  mentioned  in  the  inventory  remain  unsold,  partially  for  the 
alleged  reason  that  tlie  sale  was  deferred  at  the  request  of  the  par- 
ties in  interest,  with  the  expectation  or  hope  that  they  might  bring 
a  larger  sum  in  the  future.  It  is  the  settled  rule  that  the  duty  of 
an  executor  is  to  convert  the  personal  estate  into  money  with  as 
little  delay  as  may  consist  with  the  interests  of  the  estate,  and  this 
rule  applies  with  greater  force  where  the  delay  engenders  an  ex- 
pense in  keeping  the  property.  The  executor  should  have  dis- 
posed of  these  horses  as  speeaily  as  fairly  possible,  without  regard 
to  the  wishes  of  the  benenciaries,  unless  all  were  sui  juris,  which 
they  Were  not  The  delay  has  caused  a  large  expense  for  their 
care  and  keep,  which  the  executor  seeks  to  have  allowed  to  him. 
He  should  be  charged  with  the  value  fixed  by  the  inventory,  and 
allowed  for  care  and  keep  for  six  months,  which  gave  him  ample 
time  for  their  conversion  into  money,  and  with  interest  from  that 
period.  The  executor  must  be  held  liable  for  the  value  of  the 
plants  and  shrubs  in  the  greenhouse,  which  were  personal  prop- 
erty, and  whose  destruction  was  due  to  his  negligenca  Their  value 
is  not  satisfactorily  established,  but  it  is  believed  that  at  an  auction 
or  private  sale  they  would  not  have  yielded  a  net  amount  of  more 
than  $150,  and  the  executor  should  be  charged  with  that  sum.  The 
contestants  seek  to  surcharge  the  executor's  account  by  adding  to 
the  debtor  side  the  one-half  of  the  sum  of  about  $2,300,  which  was 
in  bank  in  the  joint  names  of  himself  and  the  deceased.  Of  course, 
it  was  incumbent  on  them  to  estiblish  this  claim,  and  they  exam- 
ined the  executor,  who  furnished  all  the  evidence  on  the  subject, 
with  that  view.  He  te^'tified  that  the  whole  belonged lo  him,  and 
the  facts  stated  by  him  tend  to  show  that  such  was  the  casa  It 
is  not,  therefore,  a  debt  due  the  deceased  from  him.     The  execu- 
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tor  should  be  charged  with  the  net  rents  of  the  premises  on  Second 
avenue,  New  York,  where  not  already  so  charged.  It  was  andis 
leasehold  property,  and  therefore  assets.  Counsel  for  contestants 
is  content  that  it  remain  unsold,  as  it  produces  a  satisfactory  in- 
€ome.  The  corrections  of  the  account  should  be  made  according 
to  the  stipulation  as  disclosed  by  the  minutes  of  the  testimony. 
If  the  decision  of  any  point  has  been  omitted,  attention  may  be 
called  to  it  on  the  settlement  of  the  same,  when  it  will  be  disposed 
of.     Ordered  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Jose- 
phine S.  Dusenberry  et  al,  as  Administrators  of  Jonah  C. 
Brundage,  Deceased. 

(Suirogate*s  Court,  Westchester  County,  Filed  December,  1894.)  * 

CoNTKACT — Services — Members  of  familt. 

Declarations  by  a  father,  in  the  absence  of  his  daughter  and  not  com* 
municated  to  her,  that  she  "ought  to  be  paid,"  and  that  "she  should  be 
paid  for  what  she  did  for  him/" do  not  rebut  the  presumption  that  her  ser- 
vices were  gratuitous. 

Judicial  settlement  of  the  accounts  of  administrators.  Pre- 
sentation of  a  claim  for  services  rendered  to  decedent  as  house- 
keeper and  nurse. 

Plail  4k  Thompson,  for  claimant ;  James  R  Lockwood,  for  next 
of  kin. 

Coffin,  & — The  onlv  matter  in  controversy  in  this  case  is  in 
regard  to  the  claim  maae  by  the  administratrix  for  services  eta, 
rendered  to  the  deceased  during  his  lifetime.  There  is  no  evidence 
whatever  of  any  express  or  implied  contract  between  the  deceased 
and  the  claimant  as  to  compensation  for  her  services ;  and  in  the 
absence  of  such  contract,  express  or  by  fair  implication,  the  au- 
thorities are  abundant  to  the  effect  that  she  cannot  recover,  be- 
cause of  the  relation  between  parent  and  child,  the  presumption 
being  that  such  services  were  gratuitous,  and  such  as  were  due 
from  the  child  to  the  parent  William^s  v.  Hutchinson,  3  N.  Y. 
812 ;  Marion  v.  Farnan,  68  Hun,  383 ;  52  St  Rep.  314,  Ulrich  v. 
Arnold,  120  Pa.  St  170.  Other  cases  might  be  cited,  but  these 
are  deemed  sufficient 

The  only  proof  on  which  it  is  sought  to  base  the  inference  that 
there  was  a  contract  is  that  the  deceased  said  to  others :  ''  She 
ought  to  be  paid."  "She should  be  paid  for  what  she  did  for 
him."  In  no  instance  was  the  claimant  present  when  these  decla- 
rations were  made,  nor  were  they  communicated  to  her,  and  they 
are  not  evidence  of  either  an  express  contract  or  of  a  mutual  un- 
derstanding which  would  take  the  matter  out  of  the  well-settled 
rul&     The  claim  is  rejected. 

Ordered  accordingly. 
St.  Rep.,  Vol.  LXVL        28 
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Peter  Donald,  Pl'ff,  v.  Thomas  Elliott,  Deft 

{Supreme  Court,  Westchester  CkmrUy  Circuit,  Filed  January,  1896, 

1.  WaBTB — AsSieNBR  OF  LE88BS. 

An  action  of  waste  cannot  be  maintained,  where  the  waste  has  been  com; 
mitted,  not  by  the  lessee,  but  by  his  assignee  of  the  remainder  of  the 
term. 

2.  Same— CovBNANTB. 

The  lessee  cannot  relieve  himself  from  the  general  covenant  of  waste 
and  a  special  covenant  that  no  wood  should  be  cut  down,  by  transferring 
the  leasehold. 

Motion  for  a  judgment  for  treble  the  amount  of  damages,  and 
a  motion  to  set  aside  the  verdict  on  the  ground  that,  conceding 
the  waste,  the  defendant  is  not  liable  therefor. 

John  IL  Ferguson^  for  pl'flE ;    ^YilHam  RiUy^  for  deft 

'  Gaynor,  J. — The  plaintiflE  let  his  farm  to  the  defendant  for  a 
term  of  five  years ;  the  lease,  in  addition  to  the  usual  covenant 
against  waste,  containing  a  covenant  that  no  wood  should  be  cut 
down  by  the  tenant  It  contained  no  provision  against  subletting 
or  assigning.  This  lease  was  extended  three  times,  namely,  for 
three  years,  then  for  one  year,  and  again  for  one  year.  The  com- 
plaint is,  in  so  many  words,  that  the  defendant,  in  violation  of  the 
covenants  contained  in  the  said  lease,  did  negligently  suffer  waste 
to  be  committed  upon  the  said  land,  in  that  he  suffered  certain 
specified  trees  to  be  cut  down  and  carried  away,  three  barn  doors 
to  be  torn  off,  the  barn  floor  to  be  torn  up,  and  the  chicken  house 
to  be  pulled  down,  whereby  the  said  land  was  damaged  in  the  sum 
specified ;  and  judgment  for  treble  damages  is  prayed  for,  in  ac- 
cordance with  the  statute  against  waste  (Code  Civ.  Proc.  §  1655.) 
The  plaintiff  had  a  verdict,  and  now  moves  for  judgment  for 
treble  the  amount  thereof,  while  the  defendant  moves  to  set  the 
verdict  aside,  on  the  ground  that,  conceding  the  waste,  the  defend- 
ant is  not  liable  therefor;  the  proof  being  that  the  same  was  com- 
mitted, not  by  him,  but  by  his  assignee  of  the  last  four  months  of 
the  term,  after  he  had  delivered  exclusive  possession  to  him. 

If  the  action  must  be  considered  one  for  waste,  as  the  plaintiff's 
counsel  insists,  I  think  the  verdict  must  be  set  aside.  The  action 
could  not  be  maintained  under  the  common  law,  for  the  action  for 
damages  for  waste  did  not  lie  at  common  law  against  a  tenant  for 
years.  Blackstone  says  (2  Comm.  283)  that,  "  in  our  ancient  com- 
mon law,  *  *  *  waste  was  not  punishable  in  any  tenant, 
«ave  only  in  three  persons, — guardian  in  chivalry,  tenant  m  dower, 
and  tenant  by  the  curtesy, — and  not  in  tenant  for  life  or  years. 
And  the  reason  of  the  diversity  was  that  the  estate  of  the  three 
former  was  created  by  the  act  of  the  law  itselE,  which  therefore 
^ave  a  remedy  against  them ;  but  tenant  for  life  or  for  years  came 
m  by  the  demise  and  lease  of  the  owner  of  the  fee,  and  therefore 
he  might  have  provided  against  the  committing  of  waste  by  his 
lessee,  and  if  he  did  not  it  ^as  his  own  fault" 

In  the  three  specified  cases,  the  relation  being  created  by  the 
law,  the  owner  of  the  fee  bad  no  covenant  to  sue  upon,  and 
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therefore  remediless,  except  as  the  law  gave  him  a  right  of  action; 
whereas,  m  leaseholds,  the  lessor  could  put  covenants  in  the  lease, 
for  the  breach  of  which  he  would  have  right  of  action.  It  has 
deen  denied  that  the  common-law  rule  was  thus  restricted.  2 
Eeeve,  Eiig.  Law,  73,  184..  But  it  is  uniformly  so  stated  by  com- 
mentators. Ca  Litt.  54;  Bac.  Abr.  tit  "Waste"  H;  Com.  Dig. 
tit  **  Waste" ;  2  Bl.  Comm.  283 ;  4  Kent,  Comm.  79.  But  the 
statutes  of  Marlbridge  (52  Hen.  III.  a  23)  and  of  Gloucester  (6 
Edw.  L  a  5)  extended  the  action  to  all  tenancies  for  life  and 
for  years,  the  former  enacting  that  "farmers  shall  not  make 
waste  *  *  *  without  special  license  had  by  writing  of  cove- 
nant, making  mention  that  they  may  do  it;  which  thing  if  they 
do,  and  thereof  be  convicted,  tiiey  shall  yield  full  damage,  and 
shall  be  punished  by  amerciament  grievously  " ;  and  the  letter 
enactinc  tnat"a  man  from  henceforth  shall  have  a  writ  of  waste 
in  the  chancery  against  him  that  holdeth  by  law  of  England,  or 
otherwise  for  term  of  life  or  for  term  of  years,  or  a  woman  in 
dower.  And  he  that  shall  be  attainted  of  waste  shall  lose  the 
thing  that  he  has  wasted,  and,  moreover,  shall  recompense  thrice 
so  much  as  the  waste  shall  be  taxed  at."  The  penalty  of 
treble  damages,  first  introduced  by  this  statute  of  Gloucester, 
survives  with  us.  All  tenants  for  life  and  for  years,  under 
tenancies  created  by  lease  or  other  act  of  the  owner,  being  thus 
made  liable  to  the  action  for  waste,  the  same  as  tenants  by  act  or 
operation  of  law,  we  need  to  inquire  whether  the  right  of  action 
continued  against  them  after  assignment  of  the  leasehold,  for  the 
waste  of  the  assignee.  The  rule  was  that  if  tenants  by  the  curtesy 
or  in  dower  "  grant  over  their  whole  estate,  and  the  grantee  doth 
waste,  yet  the  heir  shall  have  an  action  of  waste  against  them," 
but  that  "  in  all  other  cases  the  action  of  waste  shall  be  brought 
against  him  that  did  the  waste  (for  it  is  in  the  nature  of  a  trespass,) 
unless  it  be  in  the  case  of  a  ward,"  etc.  Go.  Litt  54.  The  reason 
why  the  right  of  action  in  the  heir  for  waste  done  by  the  grantee 
of  the  tenant  in  dower  or  by  the  curtesy  was  against  such  tenant, 
and  not  against  the  assignee,  was  put  upon  the  ground  of  privity ; 
but,  if  the  heir  also  granted  the  reversion,  such  privity  was  lost, 
and  his  grantee  had  to  sue  the  assignee  of  the  tenant  This  subtle 
and  arbitrary  distinction  in  respect  of  tenancies  in  dower  and  by 
the  curtesy  long  survived.  Bales  v.  Schraeder^  18  Johns.  260  ;  2 
Kent,  Comm.  181.  But  it  never  had  any  application  to  tenancies 
created  by  the  act  of  the  owner  of  the  fee,  which  is  the  case  in 
hand.  "  If  tenant  for  life  or  for  years  assign  his  estate,  waste  lies 
against  the  assignee  for  waste  done  after  the  assignment"  Com. 
Dig.  tit  "  Waste,"  a  4  ;  Bac.  Abr.  tit  "  Waste,"  H.  Though 
not  there  stated,  this  rule  seemed  to  be  recognized  in  Oook  v.  TVans- 
portaiion  Go,,  1  Denio,  103. 

That  the  rule  was  as  above  stated,  in  respect  of  tenancies  for 
yeai-s  and  for  life  created  by  act  of  the  owner,  appears  conclusively 
from  the  later  statute  (11  Hen.  VI.  a  5)  against  the  abuse  of  such 
tenants  letting  and  granting  their  estates  nominally  in  order  to 
escape  liability  for  waste.  The  statute,  "  because  that  *  *  * 
the  said  tenants  have  oftentimes  let  and  granted  their  estates 
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♦  *  *  to, many  persons  to  the  intent  that  tbey,  in  the  rever- 
sion, that  is  to  say  their  lessors,  their  heirs  or  their  assigns,  might 
not  have  knowledge  of  their  names,  and  after  the  said  first  tenants 
continually  occupy  the  said  lands  and  tenements,  and  thereof  take 
the  profits  to  their  proper  use,  and  in  the  said  lands  and  tenements 
commit  waste  and  destruction,  to  the  disinheritance  of  them  in  the 
reversion,"  provided  that  they  in  the  reversion,  in  such  case,  might 
maintain  the  writ  of  waste  against  such  tenants,  as  though  such 
nominal  grant  and  lease  by  them  had  not  been  made.  If  the  ac- 
tion lay  against  the  first  tenant  in  every  case,  notwithstanding  an 
assignment  by  him  of  his  term,  there  was  no  need  for  this  statute 
against  sham  or  colorable  assignments.  This  same  provision,  with 
thej)rovisions  of  the  two  earlier  English  statutes  cited,  may  be 
traced  through  the  statutes  of  this  state  (Laws  N.  Y.  1787,  a  6 ;  1 
Rev.  Laws,  p.  62 ;  2  Rev.  St  334)  down  to  their  latest  enactment 
in  our  Code  of  Practice,  where  one  might  well  be  least  likely  to 
look  for  provisions  of  substantive  law  (Code  Civ.  Proc.  sections 
1671-1658).  These  provisions  of  the  Code  are  the  gist  of  the 
three  English  statutes,  and  their  lineal  successors  in  this  state 
against  waste,  and  of  the  rules  thereunder,  which  have  been  cited 
above.  Section  1651  provides  that  "an  action  for  waste  liea 
against  a  tenant  by  the  curtesy,  in  dower,  for  life  or  for  years,  or 
the  assignee  of  such  tenant,  who  during  his  estate  or  term,  com- 
mits waste  upon  the  real  property  held  by  him  without  a  special 
and  lawful  written  license  so  to  do  ;  or  against  such  a  tenant,  who 
lets  or  grants  his  estate,  and,  still  retaining  possession  thereof,  com- 
mits waste  without  a  like  license."  Here  we  have  the  provisions 
of  the  statutes  of  Marlbridge,  of  Gloucester,  and  of  11  Hen.  VL, 
defining  those  liable  for  waste,  carefully  summarized,  and,  in  ad- 
dition, the  rule  that  in  case  the  waste  be  committed  by  the  assignee 
of  the  tenant,  the  action  therefor  lies  against  such  assignee ;  and 
in  this  respect  the  former  distinction  in  the  case  of  tenants  by  the 
curtesy  and  in  dower,  above  noticed,  is  abolished.  It  is  contended 
that  the  provision  for  an  action  against  the  assignee  of  the  tenant 
is  permissive  only,  and  does  not  prevent  the  action  from  being 
brought  against  the  tenant ;  but  whatever  uncertainty  there  might 
be  in  this  respect  concerning  the  interpretation  of  this  section  of 
the  Code  is  prevented  by  tracing,  as  has  been  done  above,  the 
evolution  of  the  law  of  waste  which  this  Code  provision  sum- 
marizes, and  makes  homogeneoua 

It  follows  from  the  foregoing  that  the  present  action  cannot  be 
maintained  as  an  action  for  waste,  the  waste  having  been  commit- 
ted, not  by  the  defendant,  but  by  his  assignee  of  the  remainder  of 
the  term.  But  the  action  may  be  upheld  as  one  for  damages  for 
breach  of  the  covenants  of  the  lease,  namely,  the  general  covenant 
against  waste,  and  the  special  one  that  no  wood  should  be  cut 
down.  The  defendant  could  not  relieve  himself  of  these  covenants 
by  transferring  the  leasehold.  Bac.  Abr.  tit  "  Covenant,"  E  ; 
Walton  V.  Oronly,  14  Wend.  64 ;  House  v.  Burr,  24  Barb.  525. 
The  motions  for  treble  damages,  and  to  set  aside  the  verdict,  are 
therefore  each  denied. 
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Frederick  L.  Eussell,  by  Guardian,  eta,  Prff,  v.  New  Jersey 
Steamboat  Company  et  ai,  Def*ts. 

{dupreiM  Court,  Albany  County  Circuit,  Filed  December,  1894.) 

Cabbibrs—Explosives. 

niuminatiDg  gas,  compressed  into  steel  cylinders  of  insufflcient  strength 
to  hold  it,  though  liable  to  explode  by  its  tendency  to  expand  when  heated, 
is  not  within  section  4472  of  U.  S.  Revised  Statutes. 

Action  for  personal  injuries,  caused  by  the  explosion  of  a  steel 
cylinder  containing  compressed  gas. 

'  Countryman  <k  Vu  Bais,  for  pi  ff ;  W.  P.  <t  B,  K.  Prentice  and 
Hugh  ReUlyy  for  deft 

Landon,  J.  (orally.) — If  there  is  any  liability  in  this  case  on  the 
part  of  the  steamboat  company,  it  arises  in  consequence  of  the 
statute.  The  steamboat  company  is  a  common  carrier,  and  ordi- 
narily has  a  right  to  carry  the  ordinary  articles  of  merchandisa 
This  statute  (Rev.  St  U.  S.  §  4472)  was  enacted  to  prevent  the  car- 
rying, on  steamboats  carrying  passengers,  of  loose  hay,  loose  cotton, 
loose  hemp,  camphene,,  nitroglycerine,  benzine,  benzole,  coal  oil, 
crude  or  refined  petroleum,  or  other  like  explosive  burning  fluids 
or  like  dangerous  articles.  Now,  is  this  illuminating  gas  an  explo- 
sive burning  fluid  like  any  one  of  the  fluids  or  articles  mentioned 
in  the  statute  ?  We  can  all  see  from  the  testimony  that  it  is  not 
Moreover,  we  have  the  testimony  of  Prof.  Nason  that  it  is  not  In 
one  sense  it  is  a  fluid.  It  is  not  the  explosive  burning  fluid  like 
camphene,  or  like  naphtha,  or  benzine,  or  benzole,  or  other  fluids 
mentioned.  I  have  taken  pains  to  have  this  case  proceeil  upon 
the  line  of  exact  explanation,  so  far  as  it  could  be  had,  of  the  qual- 
ity of  the  article  with  which  we  are  dealing,  and  we  are  enabled 
to  see  oui'selves  this  is  not  a  like  explosive  burning  fluid  as  ben- 
zine, naphtha,  or  the  other  articles  mentioned.  Now,  is  it  a  like 
dangerous  article  ?  I  think  the  question  is  whether  the  article 
with  which  we  are  dealing,  namely,  the  illuminating  gas,  can  be 
found  by  the  jury  upon  the  evidence  to  be  in  like  manner  danger- 
ous as  any  of  these  other  articles  previously  mentioned.  We  have 
seen  from  the  evidence  of  the  professor  in  what  manner  camphene, 
and  nitroglycerine,  and  benzine,  and  benzole,  and  naphtha,  and 
the  other  articles  are  dangerous  articles.  They  are  dangerous  in 
consequence  of  their  inflammability.  The  article  we  are  dealing 
with  is  illuminating  gas,  and  that  gas,  as  I  have  already  remarked, 
is  not  per  se  dangeroua  Taking  the  testimony  of  the  professer,  the 
gas  is  not  dangerous  in  the  sense  that  any  of  these  articles  are 
dangerous.  The  danger  does  not  arise  from  the  article  itself,  but 
from  the  use  to  which  the  article  is  put,  namely,  compressing  it  in 
a  cylinder  which  the  cylinder  is  not  strong  enough  to  hold  it  It 
is  the  danger  that  arises  from  overcharging  the  cylinder  beyond  its 
strength.  Is  that  danger  like  the  danger  which  arises  from  any  of 
the  other  articles  ?  The  danger  does  not  arise  in  any  of  these 
other  articles,  as  I  understand  it,  in  consequence  of  the  weakness 
of  the  vessel  which  contains  them,  or  the  overcrowding  them  or 
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overpressing  them  into  that  vessel.  The  danger  arises  in  conse- 
quence of  the  element  of  danger  which  inheres  in  the  very  nature 
of  the  composition  itself.  Here  the  element  of  danger  does  not  in* 
here  in  the  elements  of  the  article  itself,  so  that  the  danger  that 
exists  here  is  not  in  the  article,  but  in  the  improper  overcrowding 
of  the  cylinder  which  contains  the  article,  ana  that  was  the  act  of 
the  oxygen  company.  By  adding  conditions  which  are  not  shown 
to  have  been  added  in  this  case,  namely,  escaping  and  mingling 
with  air  and  contract  with  flame,  this  gas  may  be  converted  into 
an  explosive  gas,  but  I  do  not  consider  that  branch  of  the  case, 
because,  as  I  say,  we  must  proceed  upon  the  evidence,  and  the 
evidence  does  not  show  these  conditions  existed  here.  Therefore 
I  think  the  statute  does  not  cover  this  case,  and  I  shall  dismiss 
tins  complaint  I  may  add — although  we  have  not  had  any  dis- 
cussion upon  the  subject — that  there  is  another  ground  upon 
which  I  think  this  complaint  ought  to  be  dismissed,  and  that  is 
lack  of  notice  to  the  steamboat  company.  The  only  notice  it  liad 
are  these  printed ^bills  upon  which  is  written  "Oxygen."  They  are 
falsely  marked,  *If  what  I  have  said  is  true, — that  the  article  it- 
self is  not  dangerous,  but  the  manner  of  its  compression  constitutes 
the  element  of  danger, — then  the  fact  that  the  cylinders  were  billed 
"Oxygen"  was  no  notice  to  the  company  of  its  dangerous  charac- 
ter, as  it  was  no  notice  of  the  overcharge  of  the  cylinders,  which 
made  the  article  dangerous.  I  direct  a  dismissal  of  the  complaints 


In  the  Matter  of  the  Application  of  Jambs  &  Carpenter  to  Alter 

a  Highway. 

(Ulster  County  Court,  Filed  March  12, 1896,) 

Lbunbnt  domain — Award— Appeal. 

The  award  ei  commissioners,  on  conflicting  evidence,  will  not  be  dis- 
turbed  on  tlie  ground  ttiat  it  is  excessive. 

Motion  to  vacate  the  award  of  the  commissioners,  appointed  to 
assess  the  damages  resulting  from  the  alteration  of  a  highway. 

Eckert  &  Weslbrook,  for  the  motion;  John  Ritsk^  for  the  com* 
missioner  of  highways;  Eldorus  Dayton,  for  the  owner  of  the  land 
affected, 

Clearwater,  J. — At  the  October,  1894,  term,  upjon  due  notice 
to  all  persons  interested,  an  order  was  made  appointing  three  com- 
missioners to  determine  whether  a  proposed  alteration  of  one  of  the 
leading  highways  in  the  town  of  Marlborough  was  necessary,  and, 
if  found  so  to  be,  then  to  ascertain  and  assess  the  damages  result- 
ing therefrom.  It  is  admitted  that  the  notices  reauired  by  the 
statute  were  duly  posted  in  three  public  places  in  the  town,  and 
were  served  upon  all  the  persons  aesignated  by  the  statute.  These 
notices,  among  other  things,  recited  the  appointment  of  the  com- 
^missioners,  the  purpose  for  which  they  haa  been  appointed,  and 
stated  that  they  would  meet  at  a  specified  public  place  in  that 
town,  on  a  day  named,  ta  view  the  line  of  the  proposed  alteration. 
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hear  objections,  and  take  testimony.  In  addition  to  brinj?  duly 
posted  and  served  upon  the  town  officials,  and  the  persons  atfected 
by  the  proposed  alteration,  notice  of  the  proceedings  of  the  commis- 
sioners was  duly  published  in  a  public  newspaper,  printed  in  the 
town,  having  a  local  circulation  of  about  600  copies.  The  commis- 
sioners duly  met  at  the  designated  time  and  place,  and,  having 
properly  qualified,  adjourned  to  a  subsequent  date,  of  which  notice 
was  duly  posted  and  served  and  published  in  the  same  newspaper. 
At  the  adjourned  dav  the  commissioners  again  met,  at  the  tnne 
and  place  to  which  they  had  adjourned,  viewed  the  premises  in- 
volved in  the  proposed  alteration,  and  proceeded  to  the  investiga- 
tion and  determination  of  the  matters  intrusted  to  them.  In  all 
these  proceedings  the  town  of  Marlborough  was  represented  by  its 
commissioner  of  highways,  a  man  of  more  than  ordinary  intelli- 
gence and  ability,  and  by  counsel.  It  was  admitted  by  every  one 
that  the  proposed  alteration  was  necessary,  and  that  it  was 
important  to  the  interests  of  the  town  and  the  traveling  public 
that  it  should  be  made;  also,  it  was  agreed  that,  to  made  the  altera- 
tion  effective,  it  would  be  necessary  to  widen  the  highway  at  a 
point  which  would  necessitate  the  taking  of  a  strip  of  land  about 
270  feet  in  length  on  Main  street  and  twenty- three  feet  in  width  on 
Western  avenue,  in  the  village  of  Marlborough.  Upon  the  corner 
thus  involved  is  a  three-story  dwelling  house,  with  an  addition, 
used  as  a  restaurant,  belonging  to  John  Budner.  The  highway  at 
that  point  is  the  principle  street  of  the  village,  and  the  main 
thoroughfare  used  by  the  public  of  the  vicinity  and  of  the  interior 
in  going  to  and  from  the  station  of  the  West  Shore  Railroad  and 
the  steamboat  landing  on  the  Hudson  river.  The  commissioners, 
after  j)er8onally  viewing  the  premises,  and  hearing  all  the  testi- 
mony offered,  decided  mat  tl^e  alteration  was  necessary,  and  as- 
sessed the  damages  resulting  therefrom  at  $4,500.  This  report  was 
duly  filed,  and  notice  of  the  filing  and  a  motion  for  its  confirm- 
ation regularly  given.  No  objections  having  been  filed,  and  none 
being  made,  the  report  was  duly  confirmed  on  the  18th  day  of 
November,  1894.  So  far  as  is  disclosed  by  the  proceedings,  none 
of  the  persons  who  unite  in  this  motion  either  appeared  before  the 
commissioners  or  gave  any  attention  to  their  action.  Some  time 
after  the  order  of  confirmation  had  been  entered,  notice  was  given 
that  they  would  apply  at  the  January,  1895,  term  for  an  order 
vacating  or  modifying  the  award.  No  ground  for  so  doing  is 
specified  in  the  motion  papers,  and  the  only  one  urged  on  the 
argument  was  that  the  amount  of  damages  awarded  is  too  great 
It  is  not  claimed  that  there  was  any  irregularity  in  the  appoint- 
ment or  the  proceedings  of  the  commission.  It  is  not  disputed 
but  that  the  proposed  alteration  is  both  necessary  and  important, 
and  that  damages  to  some  amount  will  result  as  a  consequence  of 
its  being  made,  nor  is  it  urged  that  any  rule  of  law  has  been  vio- 
lated. In  fact,  so  far  as  the  record  or  moving  papers  disclose,  the 
entire  proceeding  has  been  conducted  in  strict  accordance  with  the 
statute  governing  proceedings  of  this  diameter,  and  I  am  therefore 
at  a  ioes  to  conjecture  upon  what  legal  ground  it  is  supposed  the 
court  haA  the  right  to  interfere  with  the  award.     It  has  neither  the 
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right  nor  power,  if  it  had  the  inclination,  to  substitute  its  own 
judgment  for  that  of  the  commissioners.  They  are  bylaw  selected 
with  special  reference  to  their  fitness  for  the  position,  and  the  duties 
they  are  expected  to  discharge,  and  such  experience  as  they  have 
may  be  brought  to  their  aid  in  the  performance  of  their  office. 
They  are  to  be  guided  by  their  own  judgment,  as  they  view  the 
premises,  and  can  better  estimate  the  amount  of  damage  sustained 
than  can  a  court  sitting  in  review  of  their  action.  For  the  court 
to  arbitrarily  set  aside  their  award,  unless  some  error  of  law  is 
plainly  manifest,  would  be  to  usurp  the  functions  which  the  stat- 
ute confers  upon  them,  rather  than  a  judicial  exercise  of  its  own 
discretionary  power.  This  is,  and  long  has  been,  the  well-settled 
rule  governing  cases  of  this  class.  In  re  Public  Parks,  53  Hun, 
280;  25  St.  Rep.  9;  In  re  Siaten  Island  Rapid  Transit  Go,,  47  Hun, 
396;  14  St.  Rep.  924;  In  re  Central  Park,  51  Barb.  277;  In  re  Main 
Street,  54  St  Rep.  936;  In  re  Williajn  and  Anthony  Streets,  19  Wend. 
678;  In  re  Pearl  Street,  Id.  651 ;  In  re  John  and  Cherry  Streets,  Id. 
659;  In  re  Barman  Street,  16  Johns.  281;  In  re  Furman  Street.  17 
Wend.  649.  An  examination  of  the  affidavits  used  on  this  motion 
demonstrates  the  wisdom  of  the  rule  as  it  has  prevailed  for  many 
years.  Of  the  twentjr-two  persons  whose  affidavits  are  presented 
to  the  court,  seven  disinterested  citizens,  entirely  familiar  with  the 
premises,  swear  that  the  amount  awarded  by  the  commissioners 
is  just,  fair,  and  none  too  high.  Four  estimate  the  damages  at 
$3,000,  two  at  $2,500,  one  at  $2,000,  one  at  $1,500,  one  at  $1,000. 
Four  think  the  amount  awarded  is  too  large,  but  do  not  say  what 
sum  they  think  would  be  proper,  while  two  gentlemen  swear  that 
the  property  of  Badner  will  be  quite  as  valuable,  if  not  of  greater 
value,  after  this  strip  of  land,  270  feet  by  23  feet,  involving  his 
dwelling  and  restaurant,  has  been  taken  for  the  purpose  of  the 
alteration.  It  will  thus  at  once  be  seen  that  if  the  court  had  the 
power,  and  were  disposed,  to  vacate  this  award,  and  to  send  the 
matter  back  to  the  same  or  to  a  new  commission,  precisely  the 
same  difficulty  would  be  encountered.  There  would  still  be  a 
great  divergence  of  view  as  to  the  sum  which  should  be  given, 
and  the  commissioners  would  be  confronted  with  a  situation  none 
the  less,  and  doubtless  far  more,  perplexing  than  the  one  originally 
presented.  The  commissioners  are  all  men  of  the  highest  pei'sonal 
character,  of  broad  experience,  and  of  sound  judgment  The  reg- 
ularity of  their  proceedings  is  not  questioned,  and  I  can  discover 
no  sufficient  legal  reason  for  interfering  with  their  award,  and  the 
motion  to  vacate  it  is  therefore  denied,  with  costs. 


In  the  Matter  of  James  F.  Quigley,  Police  Justice. 

0upreme  Court,  Chneral  Term,  iSecond  Department,  Filed  March  8,  1S9S,) 

1.  PoLiCB  JUSTICE — Removal. 

In  order  to  warrant  the  removal  of  a  police  justice  from  offlce,^  the  evi- 
dence must  show  that  the  judicial  acts  were  corrupt,  or  that  there  was  inten- 
tional violation  of  the  laws  governing  a  magistrate,  or  that  there  was  a 
disregard  of  the  legal  rules  that  amounted  to  legal  misconduct. 
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2.  Sams. 

What  acts  oonstitate  misconduct  on  the  part  of  a  police  justice  for  which 
he  should  be  removed  from  office. 

PROCBEDiNa  to  remove  from  office  a  police  justice  of  the  city 
of  Brooklyn. 

Ass.  Corp.  Counsel  Tonge^  for  the  prosecution ;  A.  H.  DaUey 
and  A.  D.  BeU^  for  Police  Justice  Quigiey. 

Brown,  P.  J.  (orally). — ^When  the  court  rendered  a  decision 
in  the  Watson  case  it  considered  the  rules  that  should  apply  in 
the  case.  These  rules  were  that  the  court  thought  that  the  evi- 
dence against  the  accused  should  show  that  the  judicial  acts  were 
corrupt,  or  that  there  was  intentional  violation  of  the  laws  gov- 
erning a  magistrate,  or  that  there  was  a  disregard  of  the  legal 
rules  that  amounted  to  legal  misconduct  Applying  the  rules 
laid  down  in  the  Watson  case,  there  was  evidence  of  judicial  mis- 
conduct found,  but  on  the  whole  the  court  was  unable  to  say  that 
there  had  been  an  intentional  violation  of  duty.  In  applying  the 
same  rule  in  this  case  the  court  is  led  to  a  different  conclusion 
from  that  which  was  reached  in  the  Watson  case.  The  court 
still  holds  that  a  magistrate  should  not  be  removed  because  the 
court  disagrees  with  him  in  the  construction  of  the  law.  We 
recognize  the  fact  that  we  must  give  great  latitude  to  the  magis- 
trate in  the  administration  of  the  law,  and  must  recognize  the  dis- 
cretion the  law  gives  to  a  magistrate  on  matters  of  law.  In  re- 
viewing this  case  we  find  not  only  one  or  two  instances  in  which  the 
accused  had  violated  the  laws, — instances  in  which  we  disagree 
with  him, — but  we  also  find  in  the  given  period  from  the  incep- 
tion of  the  trials  of  cases  that  arose  out  or  the  violence  that  at- 
tended the  strike  until  February  6th,  when  he  was  first  notified 
that  this  action  would  be  instituted,  a  uniformity  of  conduct  going 
to  show  that  he  intended  to  violate  his  duty.  And  we  find  a  total 
disregard  of  inferences  that  should  have  been  drawn  from  the  evi- 
dence in  many  cases  that  were  before  him. 

We  do  not  propose  to  take  up  all  the  cases  that  came  before  the 
magistrate  in  the  period  mentioned,  but  will  consider  two  or  three 
of  them,  which  wUl  indicate  his  intentions  as  a  magistrate.  The 
first  case  is  that  of  Acker,  who  was  charged  with  throwing  a  stone 
at  a  car  and  hitting  a  passenger  in  the  back.  The  police  officer 
who  made  the  arrest  testified  at  the  trial  of  Acker  that  he  saw  the 
assault  committed,  so  far  as  the  throwing  of  the  stone  was  con- 
cerned, but  in  the  evidence  there  was  some  difference  of  testimony 
as  to  whether  the  passenger  was  struck.  The  stone  was  thrown, 
and  that  was  the  violation  of  the  law.  It  made  no  difference 
whether  the  passenger  was  struck  with  the  stone  or  not,  as  far  as 
the  question  of  holding  Acker  for  trial  was  concerned.  Yet  Acker 
was  discharged  by  the  magistrate.  It  was  the  same  with  the  case 
of  Connolly,  who  was  arraigned  on  a  charge  of  assaulting  a  motor 
man.  Although  the  motor  man  claimed  that  he  had  been  treated 
with  violence,  yet,  as  no  corroborative  evidence  of  his  statement 
was  adduced,  the  defendant,  Connolly,  was  discharged.  The  only 
&r.  Rep.,  Vol.  LXVL        29 
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otl)er  case  the  court  will  cite  is  that  of  Mullen.  There  was  no- 
doubt  that  two  men  had  been  taken  from  a  car  to  Odd  Fellows' 
Hall  on  Palmetto  street  It  was  proven,  not  only  by  the  police 
officers  who  made  the  arrest,  but  by  others,  that  Mullen  was  in  the 
hall  where  he  was  arrested,  and  also  that  he  was  in  a  closet  near 
the  door  of  the  halL  The  case  was  tried  and  Mullen  was  dis- 
charged He  had  testified  in  the  case  that  he  was  not  in  the  hall 
when  he  was  arrested.  This  was  palpably  untrue.  There  was  no 
excuse  for  the  discharge  of  the  defendant.  By  referring  to  the 
remarks  of  the  magistrate  we  find  that  they  were  not  only  im- 
proper, but  that  they  tended  to  the  encouragement  of  disonler 
prevailing  in  the  community.  When  we  consider  the  time  this 
was  done,  it  was  a  perversion  of  justice.  He  said  to  those  men 
that  they  had  a  perfect  right  to  take  the  men  from  off  the  car  if  they 
could  do  so  in  an  orderly  way.  **  There  is  no  law  in  this  state/'' 
he  said,  "that  prevents  you  from  taking  those  men  from  the  car." 
The  men,  on  the  contrary,  had  no  right  to  step  upon  a  car  for  that 
purpose.  It  was  the  same  as  though  the  magistrate  had  said  ta 
the  accused  and  to  their  comjianions  that  they  could  be  them 
selves  the  judges  of  the  law.  Again,  we  find  a  fact  of  still  greater 
significance  in  that  in  the  previous  period  of  time  when  the  strik- 
ers' cases  were  considered,  up  to  February  6th,  only  one  prisoner^ 
and  that  one  in  a  case  of  minor  importance,  was  held  by  the  mag- 
istrate. All  the  others  were  discharged  or  were  adjourned  from 
time  to  tima  One  other  case  the  court  will  refer  to  that  is  in 
the  same  line  with  those  quoted.  A  man  was  arraigned  before 
the  magistrate  charged  with  assault  in  the  third  degree.  The  mag 
istrate  had  jurisdiction  of  the  case.  There  is  no  doubt  of  that. 
He  had  exclusive  jurisdiction,  but  when  the  testimony  was  taken 
it  was  found  that  the  assault  was  of  such  an  aggravated  character 
that  the  magistrate  decided  that  the  accusation  should  be  of  as- 
sault in  the  second  degree.  The  remarkable  feature  of  this  de- 
cision was  that  although  the  magistrate  said  the  assault  was  in  the 
second  degree  the  case  was  immediately  adjourned,  and  it  has  not 
yet  been  disposed  of.  We  would  not  pay  so  much  attention  to 
this  case  if  we  did  not  take  the  other  cases  into  account,  and  con- 
sider the  fact  that  the  disposition  of  the  cases  prior  to  February 
28th  indicate  an  intention  on  the  part  of  the  magistrate  to  violate 
his  official  duty.  Looking  over  the  whole  ground  in  reference  to- 
the  partial  discharge  of  the  magistrate's  duty,  with  great  regret  we 
have  decided  that  he  should  be  removed  from  office. 
All  concur. 


In  the  Matter  of  the  Application  of  Hubert  C.   Thompson,  a» 
Commissioner  of  Public  Worka 

(Supreme  Court,  Qeneral  Term,  Second  Department,  Filed  March  5,  1S9S.} 

1.  Appeal-Condemnation  proceedings. 

An  appellate  court  will  not  interfere  with  the  report  of  Commissioners- 
in  condemnation  proceedings  upon  the  mere  question  of  damages,  unless  the 
amounts  awarded  are  so  great  or  so  small  as  to  be  palpably  unjust 
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2.  Sams. 

No  principle  o|  law  is  yiolated  by  the  failure  to  allow  damages  where 
DO  property  is  appropriated. 

Appeal  from  an  order  confirming  the  awards  made  by  the  com- 
missioners. 

Aleoc  Thairiy  Arthur  Furber,  Robert  L.  Morrison^  A,  OJdrin 
Salter^  James  R.  Marvin^  Martin  J.  Keogh,  James  A,  Deering, 
Ralph  Hickox,  and  Joshua  C.  Sanders^  for  app'lts;  WiUiam  H. 
Clark,  for  resp'ts. 

Dykman,  J. — This  is  an  appeal  from  an  order  confirming  the 
report  of  commissioners  of  appraisal.  The  proceeding  was  insti- 
tuted by  the  commissioner  of  public  works,  and  the  claims  for 
damages  are  based  upon  the  diminution  of  the  water  flowing 
through  the  Bronx  river  by  reason  of  the  construction  of  the  dam 
at  Kensico.  There  is  no  claim  in  this  proceeding  for  property 
taken  or  appropriated.  The  Kensico  dam  was  constructed  across 
a  gorge  through  which  the  river  Bronx  flowed.  The  stream  was 
small  at  that  point  in  the  dry  season,  and  it  appears  from  the  evi- 
dence in  this  case  that  when  the  dam  was  in  course  of  construc- 
tion the  stream  was  turned  aside,  and  all  the  water  passed  through 
a  five-inch  pipa  After  the  completion  of  the  dam,  the  reservoir 
was  filled,  and  the  water  was  conducted  through  pipes  to  the  res- 
ervoir near  Williams  Bridge.  The  maintenance  of  the  dam  and 
the  passage  of  the  water  through  the  pipe  line  constituted  a  diver- 
sion of  the  water,  and  it  became  necessary  to  quiet  the  claims  of 
the  riparian  proprietors  along  the  Bronx  river  for  damages  which' 
might  result  to  them  from  the  decrease  of  the  water  in  the  river 
by  reason  of  such  diversion.  To  that  end  commissioners  of  ap- 
praisal have  been  appointed  for  different  sections  of  the  river,  and 
they  have  all  made  tneir  reports  to  the  court,  which  have  been 
duly  confirmed.  The  commission  in  this  proceeding  had  charge 
of  the  section  of  the  river  from  Williams  Bridge  south.  In  some 
cases  the  commissioners  have  awarded  substantial  damages,  in 
others  nominal  damages,  and  in  others  they  have  allowed  nothing. 
No  principle  of  law  is  violated  by  the  failure  to  allow  damages 
where  no  property  is  appropriated.  Especially  will  that  rule  pre- 
vail in  this  case,  in  consequence  of  a  fact  which  may  as  well  be 
stated  here.  It  now  turns  out  that  the  quantity  of  water  flowing 
through  the  Bronx  river  has  not  been  diminished,  but,  on  the  con- 
trary, it  has  been  actually  increased  in  the  dry  season  by  the  con- 
struction of  the  Kensico  darn.  That  fact  was  estabh'shed  by  un- 
questionable evidence.  Lewis  S.  Onderdonk,  who  formerly  re- 
sided near  the  dam,  stated  the  fact  generally,  and  then  testified  as 
follows: 

*A  number  of  years  ago  I  plowed  the  ground  below  the  dam 
that  was  owned  by  an  old  man  named  Davis.  I  plowed  a  strip 
of  ground  between  Bronx  river  and  the  highway  leading  to  White 
Plains,  and  then  the  ground  there  was  just  as  dry  as  it  was  in  any 
other  part  of  the  farm,  and  to-day  ita  banks  seems  to  be  saturated 
with  water,  so  thai  at  the  foot  of  this  slope  where  I  plowed,  it  is 


Digitized  by 


Google 


228  New  York  State  Reporter,  Vol.  66.       [Sup.Ot 

grown  up  with  flags  like  a  pond,  which  was  surprising  to  me 
until  it  was  explained  that  this  water  was  filtering  through  the 
ground  on  the  eastern  side  of  the  dam." 

The  Davis  property  was  immediately  below  the  dam,  and  then 
came  the  land  of  James  D.  See,  within  half  a  mile  of  the  dam. 
Mr.  See  was  examined  as  a  witness  in  this  procoeding,  and  it  is  to 
be  gathered  from  his  testimony  that  the  dam  was  constructed  in 
this  way :  A  stone  wall  was  first  built  across  the  gorge,  and  then 
earth  was  filled  in,  both  on  the  upper  and  lower  side  of  the  walL 
It  is  usually  denominated  an  "earth  dam."  In  relation  to  the 
quantity  of  water  his  testimony  is  as  follows : 

"I  lived  there  at  the  time  this  dam  was  constructed,  and  was 
there  almost  daily.  In  the  construction  of  the  dam  they  blew 
out  a  good  many  rock,  to  get  a  good  foundation.  It  was  lime 
rock  and  they  opened  a  couple  of  large  veins.  I  think  there  were 
two.  I  think  I  testified  before  another  commission  that  there 
were  two.  There  was  quite  a  large  volume  of  water  from  those 
two  veins,  and  they  were  below  where  the  mason  work  of  the 
present  dam  is.  After  they  built  the  masonwork,  they  filled  in 
below  with  dirt  That  water  from  those  two  veins — and  they  are 
large — runs  through  this  dirt,  and  comes  out  of  the  bank  below 
and  out  of  the  bank  wall.  They  had  to  take  large  stone  from  the 
bank  wall  to  let  that  water  out  and  save  the  bank.  That  water 
flows  into  the  bed  of  the  brook  below  the  dam.  Those  veins  are 
deep,  and  there  never  has  been  a  drought  yet  that  affected  them. 
During  the  times  of  drought  we  get  water  from  those  veins  below 
the  dam  that  we  did  not  get  before,  and  the  consequence  is  that 
in  times  of  drought  the  water  which  is  below  the  dam,  in  coming 
through  my  place,  the  volume  is  larger  than  it  was  in  times  of 
drought  before  the  erection  of  the  dam,  and  the  quality  of  the 
water  is  a  great  deal  better  for  us.  That  is  my  explanation. 
During  the  time  of  the  drought — I  think  it  was  two  years  after 
the  completion  of  the  dam — I  watched  that  stream  below  the  dam, 
and  made  a  remark  at  the  time  that  in  my  judgment  there  was 
more  water  running  through  that  dam  than  ran  through  the  dam 
in  times  of  drought  before  the  dam  was  built  I  am  of  the  opin- 
ion still.  I  am  sure  of  it  I  would  not  change  back,  if  I  owned 
the  property  to-day,  for  $1,000.  I  think  1  was  benefited  $1,000, 
instead  of  being  damasked  $1,500,  that  the  city  gave  ma" 

George  W.  Birdsall,  the  chief  engineer  of  the  department  of 
public  works  of  the  city  of  New  York,  was  examined  as  a  wit- 
ness, and  upon  his  cross-examination  testified  as  follows; 

Q.  You  do  not  mean  to  say  that  the  water  that  runs  down  the 
Bronx  river  from  that  point  down  to  the  Lorillard  point  is  as 
much  now  as  it  was  before  the  construction  of  that  dam,  do  you  ? 
A.  In  dry  seasons,  yea  Q.  Do  you  mean  to  say  that  in  dry  sea- 
sons that  dam  does  not  retain  any  water?  A.  There  is  as  much 
water  passing  it  as  there  was  going  past  it  before  Q.  You  mean 
to  say  that  it  does  not  retain  any  water  in  dry  spells?  A.  Only 
what  is  stored  back  of  it  Q.  But  some  of  that  comes  down  in 
dry  spells?  A.  Certainly.  Q.  Then  it  does,  during  dry  spells, 
prevent  water  from  coming  down  beyond  it,   which  would  come 
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down  were  it  not  there  ?  A.  No,  sir.  Q.  Where  would  that 
water  remain  ?  A.  It  goes  through  the  rock  of  the  Kensico  dam. 
By  actual  measurements  in  dry  weather  there  is  just  as  much 
water  passes  that  dam  as  there  was  passing  it  before  this  construc- 
tion, the  water  being  stored  above  the  dam,  and  being  higher  than 
it  is  below,  the  pressure  forces  it  through  the  rock  underneath  the 
bottom  of  the  dam.  Q.  Then  the  dam  is  not  perfectly  con- 
structed? A.  There  is  no  dam  in  the  world  perfectly  con* 
structed." 

That  evidence  stands  upon  the  record  unanswered,  and  consti- 
tutes a  complete  refutation  of  the  theory  upon  which  the  claims 
for  damages  in  this  proceeding  are  presented.  .  Such  demands  are 
all  based  upon  the  diminution  of  the  quantity  of  water  in  the 
Bronx  river  in  the  dry  season,  by  reason  of  the  construction  of 
the  Kensico  dam.  They  relate  solely  to  the  dry  season,  because 
at  all  other  times  the  flow  of  water  is  plentiful ;  and  the  evidence 
recited  sliows  that,  instead  of  being  diminished,  the  flow  of  water 
was  increased,  in  the  dry  season  by  the  construction  of  the  dam. 

As  the  complaints  of  the  appellants  relate  only  to  the  insuffi- 
ciency of  the  awards  for  damages,  and  the  evidence  shows  that  no 
damage  has  resulted  from  the  cause  assigned,  our  examination 
might  terminate  here ;  yet  it  may  be  well  to  proceed  somewhat 
further.  There  are  no  l^al  errors  in  the  proceedings  of  tlie  com- 
missioners, and  they  have  adopted  no  erroneous  rules  of  damage 
in  making  their  awards.  Under  such  circumstances  an  appellate 
court  will  not  interfere  with  the  .report  of  commissioners  upon  the 
mere  question  of  damages,  unless  the  amounts  awarded  are  so 
gi'eat  or  so  small  as  to  be  palpably  unjust  That  rule  is  settled  in 
this  state,  and  in  this  district  we  have  had  many  occasions  for  its 
application.  See  In  re  Siaten  Island  Rapid  Transit  Co.j  47  Hun, 
39 1  ;  14  St  Bep.  924.  The  reason  for  the  rule  has  been  stated  in 
varied  language  as  follows :  The  commissioners  are  required  to 
view  the  premises,  and  by  such  examination  they  obtain  a  knowl- 
edge of  the  location  and  condition  of  the  property  and  its  avail- 
ability, which  is  not  recorded,  and  which  is  never  presented  to 
the  appellate  tribunal.  Such  knowledge  is  deemed  so  important 
that  the  law  contemplates  the  possibility  of  an  award  based  on  a 
view  alone,  for  the  commissioners  are  only  required  to  take  the 
proofs  offered  by  the  parties ;  and,  if  none  is  offered,  they  make 
their  award  without  it  Again,  the  commissioners  are  authorized 
to  seek  information  by  outside  inquiries,  prosecuted  by  them- 
selves alone,  and  to  act  upon  the  knowledge  thus  obtained.  That 
evidence  also  remains  unwritten,  and  is  never  presented  to  the 
appellate  court  So  it  is,  therefore,  that  while  the  commissioners 
may  be  controlled  entirely  by  the  knowledge  they  derive  from 
those  two  sources,  the  appellate  court  knows  nothing  of  it  More- 
over, when  testimony  is  token  by  the  commissioners,  it  necessar- 
ily consists  almost  entirely  of  the  opinions  of  witnesses  respecting 
values,  and  no  tribunal  is  ever  bound  by  such  opinions.  Espe- 
cially is  that  so  with  respect  to  commissionei-s  of  n{>j)raisal.  Opin- 
ions respecting  values  of  property  and  resulting  damages  usually 
differ  very  widely,  and  the  commissioners  are  required  to  exercise 
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their  own  judgment  in  respect  thereto.  These  considerations  are 
sufficient  to  justify  the  reluctance  with  which  the  courts  interfere 
with  the  awards  of  commissioners  upon  the  mere  question  of  their 
size.  ^  So  far  from  being  open  to  criticism,  we  deem  the  awards 
ample  in  size  in  all  the  cases  before  us  in  any  view  which  can  be 
taken. 

The  greatest  complaints  are  made  by  mill  owners,  but  it  is  a 
fact  proved  in  these  cases,  as  well  as  derived  from  history,  both 
past  and  current,  that  water  power  in  this  country  has  ceased  to 
be  valuable.  The  centers  of  trade  have  changed,  and  steam  power 
has  superseded  water  power.  Steam  power  can  be  planted  at  any 
place  where  it  is  required  by  business,  while  water  power  can  only 
be  utilized  where  it  is  found,  and  business  must  seek  it  thera 
Great  complaint  is  made  by  the  owners  of  mills  and  water  power 
on  the  river,  and  their  contention  is  that  the  commissioners  snould 
have  allowed  them  a  sum  sufficient  to  pay  the  cost  of  replacing 
by  steam  power  the  water  power  of  which  the  owners  had  been 
deprived  by  the  diversion  of  the  waters  of  the  Bronx  river.  That 
contention  ignores  the  rule  of  law  which  prescribes  the  measure 
of  compensation  for  property  appropriated  for  public  use,  and, 
without  any  reference  to  the  decrease  in  value  of  the  prop- 
erty by  reason  of  the  diversion  of  water,  requires  the  allowance  of 
a  sum  of  money  which  will  pay  for  a  steam  engine  of  sufficient 
power  to  replace  the  water  power.  Several  engineera  were  per- 
mitted to  testify  respecting  the  cost  of  supplying  the  water  power, 
or  rather  of  reproducing  tne  same  by  steam ;  also  in  respect  to 
the  amount  of  money  it  would  require  to  produce  an  annual  in- 
come at  five  per  cent  to  meet  such  expense  annually.  But  all  the 
testimony  of  that  character  was  erroneously  admitted.  It  was  ir- 
relevant and  immaterial  in  any  and  every  view.  The  riparian 
proprietors  had  the  right  to  the  natural  flow  of  the  water  as  an 
appurtenant  to  their  land.  They  had  no  property  in  the  water, 
and  it  had  no  value  to  them  independent  of  their  land  or  i-eal 
property,  and  therefore  its  value  to  them  was  measured  by  the 
injury  which  its  diversion  inflicted  upon  their  real  property  to 
whicn  this  water  was  appurtenant  The  question  before  the 
commissioners  therefore  was  what,  in  fact,  had  been  the  effect  of 
the  diversion  of  the  water  upon  the  property  to  which  it  was 
appurtenant;  was  its  actual  value  reduced?  If  it  was,  the 
amount  of  such  reduction  in  value,  or  the  amount  of  the  differ- 
ence between  the  actual  value  with  the  diversion  and  its  value  if 
there  had  been  no  diversion  of  the  water,  was  the  measure  of 
compensation.  Such  being  the  rule  of  damage,  all  the  testimony 
in  relation  to  the  replacement  of  the  water  power  by  steam  was 
erroneous.  The  appellants  cannot  complain  of  the  error,  how- 
ever, because  the  testimony  was  introduced  by  them;  and  the 
city  cannot  assign  the  admission  of  the  testimony  as  error,  because 
it  has  not  appealed.  It  is  probable,  however,  that  the  testimony 
was  harmless,  as  it  was  not  followed  by  the  commissioners,  and 
there  is  nothing  to  show  that  they  adopted  any  erroneous  rule 
of  damage.  The  theory  upon  which  the  claimants  in  these  cases 
proceeded  is  this:  They  take  the  drainage  area  of   the  Bronx 
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river  from  its  source  to  its  moqth,  und  the  drainage  area  of  the 
river  above  the  dam,  and  claim  that  the  proportion  of  the  latter  to 
the  former  shows  the  proportion  of  the  water  diverted-  That 
theory  leaves  out  of  view  entirely  the  eflfect  of  impounding  the 
water  in  the  reservoir,  and  makes  diversion  equivalent  to  diminu- 
tion of  the  stream.  Moreover,  it  includes  the  wet  season  as  well 
as  the  dry,  while  in  the  former  there  can  be  no  injury,  as  we  have 
seen,  because  the  river  is  always  full,  and  in  the  latter  we  have 
seen  that  there  is  no  diminution.  It  is  stated  several  times  in  the 
points  of  the  respective  appellants  that  there  was  a  conceded  diver- 
sion of  the  water,  by  whicu  it  seems  to  be  meant  that  tlie  engineers 
assumed  such  diversion  in  making  their  calculations.  If  anything 
farther  is  intended,  it  is  suflicient  to  say  tliat  no  such  concession 
wa^)  justified. 

After  a  most  careful  examination,  we  find  no  cause  for  interfer- 
ence with  the  report  of  the  commissioners,  or  with  the  order  for 
its  confirmation,  and  the  order  should  be  affirmed,  with  cost& 


In  the  Matter  of  the  Estate  of  Charles  H.  Edwards,  Deceased. 
{Supreme  Court,  General  Term,  Second  Department,  Filed  March  6,  1895.) 

1.  Tax— TRANapER— Gift  causa  hortis. 

Property,  passing  by  virtue  of  a  gift  causa  mortis  was  subject  to  taxation 
under  chapter  728  of  1887. 

2.  Same. 

The  donee  was  held,  under  the  facts  in  the  case,  to  have  failed  to 
establish  that  the  pass  books  were  not  taxable  on  the  ground  that  his  donor 
was  not  the  owner  of  them. 

Appeal  from  an  order  imposing  a  tax. 

Harris  A  Garwin^  for  app*lt ;  Immet  R  OtcoU,  for  resp't 

Dykman,  J. — This  is  an  appeal  from  an  order  of  the  surrogate 
of  Kings  county  confirming  a  tax  under  the  transfer  tax  lawa 
The  facts  are  these :  On  the  16th  day  of  October,  1888,  Charles 
H.  Edwards  made  a  gift  causa  mortis  to  James  A.  Bidden  of  a 
tin  box  and  it  contents.  The  box  contained  sixteen  savings  bank 
books,  seven  of  which  represented  accounts  standing  to  the  credit 
of  Charles  H.  Edwards,  and  nine  of  which  represented  accounts 
standing  to  the  credit  of  Thomas  Edwards,  Thomas  Edwards  was 
the  father  of  Charles  H.  Edwards,  and  he  died  before  Charles,  who 
was  his  only  relative  and  heir  at  law.  The  appraiser  appointed 
by  the  surrogate  valued  the  property  at  $26,227.48.  and  that  valua- 
•tion  was  confirmed,  and  a  tax  was  imposed  upon  that  sum  under 
the  transfer  statute  of  this  state. 

The  donee  of  the  gift  has  appealed  from  the  order,  and  insists 
that  there  can  be  no  tax  upon  the  amounts  represented  by  the 
bank  books  which  stood  in  the  name  of  Thomas  Edwards,  because 
Charles  H.  Edwards  was  not  the  owner  of  such  accounts.  The 
facts  developed  fail  to  justify  that  contention.  The  bank  books 
were  in  the  possession  of  Cliarles  H.  Edwards,  and  Ridden,  the 
donee,  received  them  from  him.     All  the  title  he  ever  had  to  any 
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of  the  bank  books  was  derived  from  his  donor,  and  that  title  was 
affirmed  by  the  court  of  appeals.  Bidden  v.  ThraU^  126  N.  Y. 
672  ;  36  St  Bep  913.  It  is  to  be  ooliected  from  the  affidavit  of 
Bidden,  printed  in  the  appeal  book,  that,  when  he  made  a  claim 
against  the  banks  for  the  money  standing  to  the  credit  of  Thomas 
Edwards  upon  the  nine  bank  books  which  contained  his  name,  he 
was  confronted  by  a  claim  of  the  representatives  of  the  estate  of 
Thomas  Edwards,  which  he  compromised  by  paying  them  the  sum 
of  $5,000.  Thereupon  he  received  the  money  from  the  banks, 
and  he  received  it  as  owner.  He  did  not  acknowledge  the  claim 
of  the  representatives  of  Thomas  Edwards  to  the  ownership  of  the 
money.  He  merely  acknowledged  them  as  adverse  claimants,  and 
made  a  compromise  with  them.  In  other  words,  he  bought  them 
oflE  by  paying  them  about  one-fifth  of  their  claim.  He  took  no 
assignment  from  them,  but,  as  between  him  and  the  banlcs,  he 
evidently  based  his  claim  to  the  money  upon  the  donation  of 
Charles  H.  Edwarda  The  legal  eflEect  of  his  compromise  with  the 
representatives  of  the  estate  of  Thomas  Edwards  was  to  c[uiet  their 
claim,  and  perfect  his  title  to  the  property  which  he  received  from 
his  donor. 

The  appellant  also  contends  that  property  passing  by  virtue  of 
a  gift  caitsa  mortis  was  not  subject  to  taxation  under  the  statutes 
which  were  in  force  in  1888,  when  the  gift  in  question  was  made. 
That  statute  was  as  follows : 

"After  the  passage  of  this  act  all  property  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  state  from  any  person  who  may 
die  seized  or  possessed  of  the  same  while  a  resident  of  this  state, 
*  *  *  or  any  interest  therein  or  income  therefrom,  which  shall 
be  transferred  by  deed,  grant,  sale  or  gift,  made  or  intended  to  take 
effect  in  possession  or  enjoyment  after  the  death  of  the  grantor  or 
bargainor,  *  *  *  shall  be  and  is  sul^ect  to  a  tax."  Laws 
1887,  c.  713,  section  1. 

This  statute  evinces  the  intention  of  the  legislature  to  subject 
to  a  tax  all  property  which  should  be  transferred  by  a  gift  to  take 
effect  after  the  deatn  of  the  grantor  or  bargainor.  The  title  to  the 
property  passed  to  the  appellant  upon  its  delivery  to  him  by  the 
donor,  but  the  gift  was  subject  to  revocation  at  all  times  during 
the  lifetime  of  the  giver,  and  in  that  sense  it  took  effect  in  enjoy- 
ment after  the  death  of  his  grantor.  He  could  not  have  main- 
tained an  action  for  the  recovery  of  the  money  represented  by  the 
bank  books  during  the  lifetime  of  Charles  H.  Edwards,  and  there- 
fore he  could  not  enter  upon  the  full  enjoyment  of  the  gift  until 
after  his  death.  The  gift,  therefore,  seem  to  fall  within  the  spirit 
and  intention  of  the  statute,  and  the  tax  was  therefore  properly 
imposed. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 
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Haskbll  H.  Marks,  by  Oaardian,  eta,  Besp't,  v.  Bochssteb 
Railway  Company,  App'lt* 

{Qntrt  qf  AppeaU,  Filed  May  $1, 1896.) 

1.  Affbal— Yeedict. 

A  Terdict,  If  it  is  sustained  at  all,  must  be  sustained  on  the  ground  upon 
whidi  the  case  was  submitted  to  the  jury. 

%,  Mabtbb  akd  SBRTAinv— Authority. 

A  servant  may,  in  the  interest  of  his  master,  when  an  exigency  or  em- 
ergency arises,  do  things  which  transcend  his  usual  authority,  and  they 
wul  be  deemed  to  haye  been  authorized. 

8.  Bamb—Afpliancb. 

The  master  is  not  liable  for  an  injury  which  results  from  an  unexpected 
and  unanticipated  conjunction  of  circumstances,  not  attending  the  ordin- 
ary use  of  the  appliance  or  place. 

4.  8ame. 

Where  there  is  no  reasonable  ground  for  holding  that  the  rear  platform 
of  a  street  car  is  an  unsafe  place  to  put  a  boy  old  enough  to  exercise  some 
degree  of  care,  or  that  there  is  any  negligence  in  placing  him  upon  it  to 
dnVe  the  horse,  the  question  of  negligence  is  improperly  submitted  to  the 
jury. 

Appeal  from  judgment  of  the  general  term  of  the  supreme  court 
in  the  fifth  judicial  department,  entered  upon  an  order,  which  re- 
versed an  order  granting  a  new  trial  and  ordered  judgment  on  a 
verdict  in  favor  of  plaintiflE. 

This  action  was  brought  to  recover  damages  for  injuries  re- 
ceived hj  plaintiff  through  the  alleged  negligence  of  defendant,  a 
street  railway  corporation. 

The  plaintiff,  at  the  time  a  boy  of  eleven  years  and  four  months 
of  age,  was  run  over  by  one  of  the  cars  or  defendant  upon  St 
Joseph  sti-eet  in  the  city  of  Rochester,  N.  Y.,  upon  the  28a  day  of 
of  February,  1892,  in  consequence  of  which  his  leg  was  crushed 
so  as  to  require  amputation. 

The  line  of  the  defendant's  road  upon  St  Joseph  street,  at  that 
time,  was  a  single-track  line,  the  cars  meeting  and  passing  each 
other  by  means  of  switches  placed  at  intervals.  The  cars  in  use 
were  onehorse  cars  in  charge  of  a  single  employee,  who  was  at  the 
same  time  driver  and  conductor.  His  position  was  in  an  inclosed 
platform  in  front  of  the  car.  The  brake  was  at  the  front  of  that 
platform.  The  entrance  for  passengers  was  by  means  of  a  narrow 
platform  open  at  the  sides  at  the  rear  end  of  the  car.  The  rear 
platform  was  three  feet  four  inches  wida  At  the  end  was  a  dash 
about  twenty  inches  wide  and  about  thirty  inches  in  height  with 
a  rounded  top.  The  platform  was  ten  inches  below  the  floor  of 
the  car  and  fourteen  inches  above  the  rail.  The  distance  between 
the  rails  upon  which  the  car  ran  was  four  feet  eight  and  a  half 
inches  inside.  The  rails  themselves  were  about  four  inches  wide, 
so  that  from  the  outside  of  one  rail  to  the  outside  of  the  other  was 
upwards  of  five  feet  four  inches.  The  body  of  the  car  was  seven 
feet  two  and  a  half  inches  wide  at  the  widest  part  Tlie  length  of 

'Reversing  59  St.  Rep.  849. 

St.  Rep.,  Vol.  LXVI.        30 


Digitized  by 


Google 


234  New  York  State  Reporteei,  Vol.  66.       [Ct  App. 

the  car  was  sixteen  feet  two  and  a  half  inches,  including  platforma 
These  measurements  show  that  the  guard  upon  the  back  of  the 
rear  platform  protected  just  half  of  the  space,  leaving  an  unpro- 
tected space  of  ten  inches  upon  each  side ;  that  the  platform  itself 
was  two  feet  narrower  than  the  distance  between  the  rails,  leaving 
An  open  space  of  one  foot  on  either  side  unprotected  from  the 
wheels ;  that  the  body  of  the  car  was  nearly  four  feet  wider  than 
the  platform,  so  that  there  was  an  extension  of  the  side  of  the  car 
nearly  two  feet  upon  each  side  beyond  the  edge  of  the  platform. 

Upon  the  day  m  question  the  plaintiflE  was  chopping  ice  upon 
the  sidewalk  in  front  of  his  father's  house  on  St  Joseph  street, 
when  his  attention  was  attracted  by  the  approach  of  two  street  cars 
of  the  defendant  from  opposite  directions  upon  the  single  track  in 
that  street  The  nearest  switch  was  some  distance  south.  After 
considerable  altercation  between  the  drivers,  it  was  decided  be- 
tween them  that  the  one  who  had  come  from  the  south  should  go 
back  to  the  switch.  To  go  back  to  the  switch  it  was  necessary  to 
hitch  the  horse  to  the  rear  end  of  the  car  and  pull  the  car  back- 
ward to  the  switch.  To  do  this  required  two  persons,  one  to  drive 
^nd  the  other  to  manage  the  brake.  The  driver  thereupon  called 
to  the  plaintiflE  and  told  him  to  come  and  take  the  lines.  The* 
plaintiff  drove  the  horse  around  the  car,  and  after  the  whifBetree 
was  fastened  to  the  rear  end  of  the  car,  he  got  upon  the  rear  plat- 
form, and  the  driver  told  him  to  go  ahead,  ne  himself  going  back 
to  manage  the  braka  After  the  car  had  proceeded  a  short  distance, 
n  number  of  other  boys  jumped  upon  the  car  and  some  of  them 
go  in  the  car  and  started  to  swing  the  car  by  dancing.  The  driver 
hallooed  for  the  boys  to  get  oflE.  At  this  time  the  car  was  moving, 
the  horse  being  on  a  trot  They  did  not  do  so,  and  he  hallooed 
again,  and  stamped  his  foot,  and  made  a  rush  or  feint  as  though 
he  were  coming  through  thfe  car  to  drive  them  oflE,  at  which  the 
toys  took  fright,  and  scrambled  off  the  car  as  fast  as  they  could, 
and  in  doing  so  pushed  the  plaintiff  off  the  platform.  He  was 
thrown  under  the  car,  and  received  the  injuries  complained  of. 
The  father  and  mother  of  the  plaintiff  knew  nothing  of  his  em- 
ployment to  drive  the  car,  and  did  not  consent  thereto.  The  evi- 
dence is  undisputed,  the  defendant  offering  no  evidence  whatever 
upon  the  second  trial. 

The  defendant  moved  for  a  non-suit  upon  various  grounds,  and 
took  exceptions  to  the  charge  of  the  court  and  refusals  to  charge 
as  requested. 

The  jury  found  a  verdict  for  the  plaintiff  for  $7,000. 

Charles  J,  Bissell^  for  app'lt ;  Eugene  Van  Voorhis^  for  resp't 

Andrews,  Ch.  J. — On  the  first  trial  the  jury  disagreed.  The 
plaintiff  on  the  second  trial  recovered  a  verdict  for  $7,000,  which 
the  trial  judge  subsequently  set  aside  for  what  he  regarded  as  his 
own  error  in  refusing  a  non-suit  On  appeal  from  the  order  set- 
ting aside  the  verdict,  the  general  term  reversed  the  order  and  di- 
rected judgment  on  the  verdict,  which  was  entered,  and  this 
appeal  is  brought  by  the  defendant  from  the  order  of  the  general 
ierm  and  the  judgment  pui*suant  thereto.      The  complaint  alleges 
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that  the  plain tiS  was  e.ngaged  in  assisting  in  the  management  of 
the  car  under  the  direction  of  the  driver,  and  was  placed  on  the 
rear  phitform  to  drive  the  horse,  and  while  so  engaged  was 
crowded  from  the  platform  by  persons  who  were  leaving  the  car, 
and  was  thrown  under  the  wheels  and  injured,  and  that  the  injury 
was  caused  by  the  negligence  of  the  defendant  The  only  speci- 
fication of  n^ligence  contained  in  the  complaint  is  that  tne  plat- 
form on  which  the  plaintiff  was  stationed  for  the  purpjose  of  ariv- 
ingthe  horse  was  an  unsafe  and  unfit  place  upon  which  to  put  a 
boy  of  his  age  to  perform  the  duty  imposed  upon  him. 

The  trial  judge  submitted  to  the  jtiry  two  questions,  Jirst^ 
whether  there  existed  such  an  emergency  at  the  time  as  to  author- 
ize the  driver  of  the  car  to  employ  outside  assistance  to  get.  the 
car  back  to  the  switch,  and,  second^  if  the  jury  found  that  such  an 
emergency  existed,  whether  he  was  negligent  in  placing  a  young 
boy  under  the  circumstances  upon  the  platform  to  drive  the  horsa 
The  judge  excluded  from  the  consideration  of  the  jury  any  claim 
of  negligence  other  than  the  one  set  out  in  the  complaint,  and  ex- 
plicitly instructed  them  that  unless  they  should  find  that  the  de- 
fendant was  negligent  in  placing  the  plaintiff  upon  the  platform  to 
drive  the  horse,  the  action  could  not  be  maintained.  The  ques- 
tion whether  the  driver  was  guilty  of  negligence  in  ordering  the 
other  boys  to  get  off  the  car  while  it  was  in  motion  was  not  sub- 
mitted to  the  jury.  The  trial  judge  seemed  to  assume  that  if  the 
defendant  was  negligent  in  employing  the  plaintiff,  by  reason  of 
his  tender  years,  and  placing  him  on  the  rear  platform  to  drive  the 
horse,  it  was  chargeable  for  all  that  subsequently  happened,  inde- 
pendently of  the  question  whether  a  new  agency  had  intervened, 
which  was  the  proximate  cause  of  the  injury.  He  gmnted  the 
motion  for  a  new  trial  because,  upon  further  consideration,  he  had 
reached  the  conclusion  that  there  was  no  negligence  in  employing 
the  plaintiff  for  the  service  to  which  he  was  put,  and  also  for  the 
furtner  reason  that  assuming  there*  was  negligence  in  this  respect, 
it  was  not  the  proximate  cause  of  the  injury.  The  general  term, 
in  reversing  the  order  granting  a  new  trial,  expressed  the  opinion 
that  the  question  of  the  defendant's  negligence  in  placing  the 
plaintiff  upon  the  car  to  drive  the  horse,  m  view  of  his  age  and 
inexperience,  was  properly  submitted  to  the  jury,  and  that  the 
verdict  upon  that  ground  was  justified,  but  the  court  also  held 
that  the  verdict  could  stand  upon  another  ground,  namely,  the 
negligence  of  the  driver  in  expelling  the  other  boys  from  the  car 
while  in  motion,  in  the  manner  disclosed  by  the  evidence. 

Whatever  ground  there  might  have  been  for  presenting  the  case 
in  this  aspect  to  the  jury,  the  verdict  did  not  proceed  upon  that 
view.  This  aspect  of  the  case  was  not  presented  to  or  passed  upon 
by  the  jury.  They  were  not  permitted  to  consider  it  as  a  ground 
of  their  verdict,  because  the  case  was,  by  the  explicit  direction  of 
the  judge,  made  to  turn  upon  the  one  question  of  negligence  in 
placing  the  boy  upon  the  platform  to  drive  the  hoi-se.  The  ver- 
dict, if  sustained. at  all,  must  be  sustained  on  the  ground  upon 
wiiich  the  case  was  submitted  to  the  jury.  It  would  be  obviously 
improper  to  sustain  it  on  an  independent  ground  which  the  jury 
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were  not  permitted  to  consider.  The  trial  judge,  after  the  conclu- 
sion of  the  main  charge  in  response  to  a  request  made  by  the  de- 
fendant, but  qualifying  it,  charged  in  substance  that  if  the  jury 
should  find  that  the  driver  was  authorized  under  the  circumstances 
to  employ  the  plaintiff  to  assist  him,  and  that  he  was  of  sufficient 
a^e  and  experience  to  make  it  proper  for  the  driver  to  employ 
hun  and  place  him  in  the  position  he  did,  the  plaintiff  was  a  co- 
employee  and  could  not  recover,  although  the  driver  was  negligent 
in  ordering  the  boys  to  leave  the  car  while  in  motion.  The  judge 
in  this,  as  in  the  main  charge,  made  the  liability  to  depend  on  the 
original  negligence  in  employing  the  plaintiff  and  placing  him  on 
the  rear  platform  to  drive  the  horse. 

The  counsel  for  the  defendant,  on  the  trial,  excepted  to  the  sub- 
mission to  the  jury  of  the  question  of  the  existence  of  an  emer- 
gency which  authorized  the  driver  to  procure  outside  assistance, 
and  also  to  the  submission  of  the  question  of  negligence  in  em- 
ploying the  plaintiff  to  render  the  service  required.  The  judge  at 
the  trial  and  the  judges  at  general  term  concurred  in  the  view  that 
an  emergency  existed  which  justified  the  driver  in  employing 
assistance  to  escape  from  the  dilemma  brought  about  by  the  meet- 
ing of  the  cars,  it  is  not  claimed  that  the  driver  had  any  general 
authority  to  employ  servants  for  the  defendant  If  he  had  author- 
ity to  employ  assistance  under  the  circumstances  of  the  case,  it 
was  an  authority  outside  of  the  general  scope  of  his  employment 
Clearly  he  had  no  authority,  express  or  implied,  to  call  upon  by- 
standers to  assist  him  in  the  discharge  of  any  service  which  he 
himself  could  reasonably  perform.  If  third  persons  undertook 
upon  his  solicitation  and  for  his  convenience  to  assist  him  in  ex- 
tricating the  car  from  the  blockade,  when  he  could  have  accom- 
Elished  the  work  himself,  no  authority  to  employ  assistance  could 
e  implied.  Such  an  implication  could  only  arise  when,  in  view 
of  all  the  conditions,  the  driver  coul4  not  himself  without  assist- 
ance, having  a  proper  regard  for  the  safety  of  passengers  and  the 
care  of  the  car,  have  undertaken  to  take  the  car  back  to  the 
switch.  It  is  obvious  that  the  driver  could  not  at  the  same  time 
have  managed  the  brake  and  driven  the  horse.  The  driver  of  the 
other  car  had  his  own  car  and  the  horse  to  look  after,  and  it  does 
not  appeair  that  there  was  any  other  employee  of  the  company  in 
the  vicinity  to  whom  the  driver  of  the  car  which  was  to  be  moved 
could  have  applied  for  assistance.  While  the  evidence  is  not  very 
direct  or  satisfactory  as  to  the  necessity  for  aid,  we  think  that 
question  was  properly  submitted  to  the  jury.  The  defendant  gave 
no  evidence  upon  the  point  The  conduct  of  the  driver  indicates 
that,  in  his  opinion,  assistance  was  necessary,  and  the  jury  might 
reasonably  have  reached  the  conclusion  upon  the  evidence  before 
them,  in  the  absence  of  any  contradictory  evidence,  that  there  was 
an  emergency  which  gave  to  the  driver  authority  to  call  in  out- 
side aid  on  the  occasion.  The  authority  of  a  servant  is  not  in  all 
cases  confined  to  the  rendering  of  j)ersonal  service.  In  every 
business  and  employment  there  are  exigencies  which  are  not  anti- 
cipated and  which  require  a  servant  to  act,  in  the  absence  of  the 
principal,  for  the  immediate  protection  of  his  interests,  and  he  may 
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do  things  in  his  interest  when  the  emergencr  arises  which  trans- 
cend his  usual  authority,  and  they  will  be  aeemed  to  have  been 
authorized. 

The  jury  having  found  that  such  an  emergency  existed  in  this 
case,  the  employment  of  the  plaintiff  to  drive  the  horse  was  the 
act  of  the  principal,  and  if  his  employment  in  this  service  directly 
by  the  principal  would  have  been  an  act  of  n^ligence,  his  employ- 
ment by  the  driver,  acting  for  the  time  being  in  place  of  the  mas- 
ter, was  a  negligent. act  imputable  to  the  defendant  The  service 
which  the  plaintiff  was  called  upon  to  render  was  unquestionably 
intended  to  be  a  gratuitous  service.  He  went  upon  the  car  in 
compliance  with  the  request  of  the  driver.  If  the  service  required 
of  the  plaintiff  was  a  dangerous  one  for  a  boy  of  his  age,  from 
which  personal  injury  to  him  might  reasonably  have  been  antici- 
pated, the  defendant  might  justly  be  chargeable  if  injury  happened 
which  was  the  natural  consequence  of  the  employment  The 
plaintiff,  by  reason  of  his  youth  and  inexperience,  might  not  ap- 
preciate the  risk,  and  he  would  not  be  held  to  the  exercise  of  the 
same  discretion  and  judgment  in  entering  upon  the  service  as 
would  be  required  of  an  adult  The  question  whether  a  child  is 
sui juris  generally  arises  in  actions  based  on  negligence,  and 
where  contributory  negligence  either  of  the  child  or  his  par- 
ents is  relied  upon  as  a  oefense.  The  plaintiff  was  within  the 
authorities  old  enough  to  exercise  some  degree  of  care.  But^  if 
such  a  boy  was  an  unfit  person  to  place  upon  the  platform  to  drive 
the  horse  on  account  of  the  danger  of  injury  to  which  it  would  ex- 
posed him,  it  would  be  for  the  jury  to  determine  whether  he  knew 
tiie  danger  or  was  chargeable  with  negligence  it  accepting  the  em- 
l^loyment  But  we  are  of  the  opinion  that  there  was  no  reasona- 
ble ground  upon  the  evidence  for  saying  that  the  rcjir  platform  of 
the  car  was  an  unsafe  place  to  pla,ce  the  boy,  or  that  there  was 
any  negligence  in  placing  him  upon  it  to  drive  the  horse.  The 
platform  was  three  feet  and  more  from  side  to  side  and  was  sepa- 
rated from  the  horse  by  a  dash  or  guard.  If  a  man  or  boy  should 
fall  from  the  platform  when  the  car  was  in  motion,  he  would  be 
in  danger  of  bieing  injured  by  the  car,  the  platform  not  being  of 
the  same  width  as  the  track  upon  which  the  car  ran,  A  person 
standing  on  the  platform  might  fall  from  tripping,  or  from  being 
jostled  by  persons  leaving  the  car,  or  by  reason  of  some  obstruc- 
tion on  the  track  with  which  the  car  might  come  in  contact,  or 
from  other  causes  which  may  be  easily  imagined.  But  the  plain 
practical  question  in  this  case  was,  whether  any  of  these  occur- 
rences ought  reasonably  to  have  been  anticipated  as  likely  to  hap-, 
i)en  if  the  boy  should  be  put  upon  the  platform  to  drive  the  horse 
back  to  the  switch.  We  perceive  no  just  ground  for  charging 
the  defendant  upon  such  an  hypothesis.  It  was  in  no  sense  the 
case  of  putting  a  child  at  work  upon  a  dangerous  machine  without 
instruction  and  warning.  The  plaintiff,  as  his  evidence  indicated, 
and  as  was  stated  to  the  jury,  was  a  bright,  intelligent  lad,  living 
on  the  street  traversed  by  the  defendant's  cars.  He  was  directed 
by  his  father  to  cut  the  ice  from  the  sidewalk  and  was  engaged  in 
chopping  the  ice  when  he  requested  by  the  driver  to  go  upon  the 
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platform  to  drive  the  horse.  The  horse  so  far  as  appears  was 
tractable,  and  when  he  started  to  drive  there  was  no  apparent 
reason  why  he  would  not  safely  perform  the  service  required  of 
him.  If  the  other  boys  had  not  got  upon  the  car  and  commenced 
swaying  it,  there  is  no  suggestion  that  any  injury  would  have 
happened.  It  resulted  from  an  unexpected  and  unanticipated 
conjunction  of  circumstances,  not  attending  the  ordinarv  use  of 
the  platform.  The  fact  that  by  reason  of  the  irruption  of  the  boys 
and  their  skurrying  to  get  oflE  the  car  upon  the  order  of  the  driver, 
the  plaintiff  lost  his  hold  upon  the  reins  and  he  was  jostled  off  the 
car,  does  not  we  think  prove  or  tend  to  prove  that  the  platform 
was  an  unsafe  place,  or  that  there  was  negligence  in  placing  the 
plaintiff  upon  it  to  drive  the  car,  and  this  as  we  have  said  is  the 
negligence  charged  and  upon  which  tlie  case  was  submitted  to  the 
jury. 

Upon  the  case  as  presented  we  are  of  the  opinion  that  this  ques- 
tion of  negligence  was  improperly  submitted  to  the  jury  and 
that  the  order  and  judgment  of  the  general  term  should  be  re- 
versed and  the  order  of  the  special  term  granting  a  new  trial  should 
be  affirmed,  with  costs  to  abide  the  event 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  accordingly. 


The  New  York  and  Brooklyn  Ferry  Company,  App'lt,  v. 
The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Resp't 

(Court  of  Appeals,  Med  May  fi,  1895.) 

1.  Ferry— Lease— Renewal. 

Under  the  revised  charter  of  1870  (chap.  137  of  1870),  the  city  of  New 
York  was  under  no  obligation  to  renew  a  lease  of  ferry  rights  at  the  same 
rental  as  provided  for  under  the  old  lease. 

2,  Same — Buildings, 

Where  the  ferry  company,  to  whom  the  new  lease  was  executed,  was 
organized  by  the  officers  of  the  former  company  for  its  benefit  and  that  of 
its  stockholders,  the  new  lease  is  in  efiTect  issued  to  the  former  company 
and  it  has  no  cause  of  action,  upon  the  covenant  in  the  old  lease,  to  re- 
cover the  value  of  the  buildings  and  ferry  fixtures  erected  by  it. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order  which 
affirmed  a  judgment  in  favor  of  defendant  entered  upon  a  verdict, 
and  also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

John  M,  Scribner^  for  app'lt ;  James  C,  Carter^  for  resp*t 

IIaight,  J. — This  action  was  brought  to  recover  the  value  of 
certain  buildings  and  ferry  fixtures  erected  by  the  plaintiflE  at  the 
foot  of  Roosevelt  street,  in  the  city  of  New  York. 

It  appears  that  on  the  26th  day  of  November,  1867,  the  de- 
fendant granted  to  the  plaintiflE  the  right  to  operate  a  ferry  across 
the  East  river  from  the  foot  of  Roosevelt  street  to  South  Seventh 
street,  in  the  city  of  Brooklyn,  together  with  a  lease  of  certain 
slips  and  bulkheads  for  the  term  of  ten  years,  or  until  November 
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1st,  1877,  at  the  annna]  rental  of  $4>900 ;  tbat  in  and  by  the 
terms  of  the  lease  the  plaintiff  at  its  own  proper  cost  and  charges 
was  to  build  and  erect  necessary  bridges,  floats  and  other  fixtures 
at  each  landing  place  of  the  ferry  and  to  keep  the  same  in  repair, 
together  with  the  necessary  docks  and  piers,  and  at  the  termina- 
tion of  the  lease  to  surrender  and  yield  up  the  said  ferry,  together 
with  the  bulkheads,  piers,  docks,  floats,  bridges,  fixtures  arid  im- 
provements which  may  have  been  erected  for  the  use  of  the  ferry 
at  the  foot  of  Roosevelt  street  in  good  order  and  condition,  sub- 
ject, however,  to  the  rights  reserved  to  the  plaintiff  by  the  forty-first 
section  of  the  charter  of  1857,  the  provisions  of  which  are  as  fol- 
lows: "All  persons  acquiring  any  ferry  lease  or  otlier  franchise 
or  grant  under  the  provisions  of  this  act  shall  be  required  to  pur- 
chase at  a  fair  appraised  valuation  the  boats,  buildings  and  other 
property  of  the  former  lessees  or  grantees  actually  necessary  for 
the  purpose  of  such  ferry  grant  or  franchise." 

It  further  appears  that  one  John  English  also  held  a  lease  from 
the  defendants  of  a  pier  in  the  East  river  adjoining  that  leased  to 
the  plaintiff  at  the  foot  of  Roosevelt  street  at  an  annual  rental  of 
$1,500  per  year,  which  he  assigned  to  the  plaintiff,  who  used  the 
same  in  connection  with  the  ferry  rights  acquired  in  and  by  the 
tirstmentioned  lease,  and  that  in  1871  the  New  York  and  Brook- 
lyn Bridge  Company  entered  into  negotiations  with  the  plaintiff, 
defeiidnnt  and  one  Jolm  K  Brown,  who  occupied  adjoining  premi- 
ses, to  acquire  the  lands  so  leased  and  held  by  the  plaintiff,  for 
the  purpose  of  locating  thereon  the  New  York  end  of  the  bridge, 
which  negotiations  resulted  in  what  is  known  as  thequadrupunite 
agreement,  in  which  the  plaintiff  agreed  to  release  the  premises 
occupied  by  it  as  a  landing  place  for  the  ferry,  and  to  accept  in 
lieu  thereof  certain  other  premises  adjoining,  including  those  oc- 
cupied by  Brown,  and  for  the  purpose  of  effecting  such  change  it 
was  paid  the  sum  of  $80,000  with  which  to  construct  buildings, 
bridges  and  other  necessary  ferry  fixtures  upon  the  abutting  piei^ 
in  the  place  of  those  existing  upon  the  piers  released  to  the  bridge 
company.  Pursuant  to  this  agreement,  and  on  the  4th  day  of 
April,  1871,  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  as  party  of  the  first  part,  made  and  executed  to  the 
plaintiff,  as  party  or  the  second  part,  a  lease  of  the  premises  de- 
scribed in  the  quadrupartite  agreement,  taken  in  place  of  those 
covered  by  the  former  lease  for  the  unexpired  term  of  that  lease, 
at  the  annual  rental  of  $6,400.  In  and  by  this  lease  it  was  pro- 
vided, ''and  the  said  party  of  the  first  part,  for  itself,  its  success- 
ors and  assigns,  covenants  and  agrees  by  these  presents  to  and 
with  the  said  party  of  the  second  part,  its  successors  and  assigns, 
that  tlie  buildings  and  ferry  fixtures  that  sliall  be  put  upon  the 
hereby -gran  ted  and  demised  premises  shall  be  paid  for  by  the 
said  party  of  the  first  part,  its  successors  and  assigns,  to  the  said 
party  of  the  second  part,  its  successors  and  assigns,  if  a  new  lease 
shall  not  be  granted  to  the  said  party  of  the  second  part,  its  suc- 
cessors.and  assigns,  in  the  manner  provided  for  in  and  by  the  said 
first-mentioned  recited  identure  or  lease."  At  the  termination  of 
this  lease  the  plaintiff  demanrled  from  the  officers  of  the  city  a  re- 
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newal  thereof  at  the  same  rental  which  was  refused,  and  thereafter  the 
ferry  grant  and  lease  was  made  to  the  New  York  Ferry  Company 
for  the  term  of  five  years  at  the  annual  rental  of  $15,050  per  year. 
This  action  was  brought  under  the  above-quoted  covenant 

The  first  question  presented  for  our  determination  is  as  to 
whether  the  plaintiS  was  entitled  to  a  renewal  of  the  lease  at  the 
same  riental,  or  in  default  thereof  to  recover  pay  for  the  buildings 
and  ferry  fixtures  constructed  by  it  upon  the  premises  referred  to. 
This  question  involves  a  construction  of  the  provision  of  the  lease. 
Does  the  phrase  "  in  the  manner  provided  for  in  and  by  the  said 
first-mentioned  and  recited  indenture  of  lease*'  relate  to  the  pro- 
vision with  reference  to  the  new  lease  which  immediately  pre- 
cedes it,  or  does  it  relate  back  to  the  provision  with  reference  to 
the  payment  for  the  buildings  and  ferry  fixtures  ?  In  answering 
this  question  we  should  look  for  the  intention  of  the  contracting 

Earties  as  disclosed  from  the  surrounding  circumstances  and  the 
istory  of  the  transaction.  By  referring  to  the  charter  of  1857, 
we  find  that  ferry  rights  were  required  to  be  let  to  the  highest 
bidder  for  a  term  not  to  exceed  ten  years,  and  under  it  the  only 
way  in  which  the  ferry  company  could  have  a  renewal  of  its  lease 
was  by  again  becoming  the  highest  bidder  therefor.  No  agreement 
could,  therefore,  be  entered  into  for  a  renewal  at  the  same  rental, 
but  instead  thereof  we  have  the  provisions  of  the  forty-first  sec- 
tion in  which  the  ferry  company  was  awarded  the  fair  appraised 
valuation  of  its  buildings  and  fixtures,  which  was  required  to  be 
paid  for  by  the  new  lessees.  These  provisions  were  omitted  by 
the  revision  of  the  charter  in  1870  (chap.  137),  but  we  apprehend 
the  rights  of  the  parties  remained  unchanged,  for  the  charter  of 
1857  and  the  provisions  of  section  41  were  distinctly  referred  to 
and  made  a  part  of  the  lease  of  1867.  We  thus  have  the  policy 
of  the  city  distinctly  indicated.  It  was  to  grant  rights  to 
operate  a  ferry  together  with  a  lease  of  the  necessary  piers 
for  landing  purposes  for  a  limited  term  of  years  to  the  highest 
bidder,  leaving  it  to  the  lessee  to  construct  and  maintain  the 
necessary  buildings  and  ferry  fixtures,  undertaking,  however, 
that  he  shall  be  paid  therefor  the  fair  appraised  value  at  the  ex- 
piration of  his  lease  by  the  persons  or  company  succeeding  thereto 
m  case  he  should  fail  to  acquire  a  new  lease.  We  find  nothing  in 
the  provisions  of  the  revision  of  1870  that  indicates  a  change  of 
policy  in  this  regard.  Chapter  876  of  the  Laws  of  1869  was  not 
repealed.  By  it  the  granting  of  ferry  rights  was  transferred  toan- 
otner  department  of  the  city  government ;  but  nothing  is  found  in 
the  provisions  of  that  act  or  of  the  new  revision  autnorizing  the 
city,  or  any  of  the  officials  thereof,  to  enter  into  the  business  of 
constructing  buildings  or  ferry  fixtures  upon  the  piers  or  docks 
owned  and  controlled  by  it,  or  to  continue  leases  at  the  same 
rental,  rather  such  an  idea  would  seem  to  be  negatived  by  the 
fact  that  the  statute  still  retains  the  provision  prohibiting  a  lease 
for  a  longer  term  than  ten  years,  thus  leaving  it  in  the  nands  of 
the  officers  then  charged  with  the  duty  of  letting  to  determine  the 
amount  that  should  be  demanded  and  the  conditions  imposed. 
There  is  nothing  in  the  provisions  of  the  old  lease   specifying  or 
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providiag  the  manner  or  conditions  npon  which  a  renewal  lease 
should  be  given.  There  is,  however,  a  provision  relating  to  the 
manner  in  which  the  lessee  shall  be  paid  for  his  buildings  and 
fixtures,  from  all  of  which  we  conclude  that  the  phrase  al- 
luded to  was  intended  to  refer  to  the  payment  for  the  buildings 
and  fixtures  and  not  to  the  renewal  of  the  lease.  So  construing 
the  covenant,  it  follows  that  the  defendant  was  under  no  obliga- 
tion to  renew  the  plaintiff's  lease  at  the  same  rental  paid  under  the 
old  lease. 

It  remains  to  be  seen  whether  a  new  lease  was  in  effect  issued 
to  the  plaintiff.  This  question  was  carefully  tried  and  submitted 
to  the  ]urv,  who  found  in  favor  of  the  defendant  Our  reading  of 
the  appeal  book  leads  us  to  conclude  that  this  verdict  is  well  sus- 
tained by  the  evidence.  The  new  lease  was  issued  to  the  New 
York  Ferry  Company,  a  corporation  with  a  different  name,  but 
it  was  organized  by  the  officers  of  the  plaintiff  evidently  for  its 
benefit  and  that  of  its  stockholders  and  for  the  purpose  of  ena- 
bling the  plaintiff  to  maintain  this  action.  It  consequently  follows 
that  as  yet  no  breach  of  the  covenant  sued  upon  has  been  shown. 
The  plaintiff  in  effect  became  its  own  successor  under  a  new  name 
and  as  such  has  no  cause  of  action  for  the  buildings  and  fixtures 
in  question  during  the  lifetime  of  its  new  lease. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.     Judgment  affirmed. 


In  the  Matter  of  the  Application  of  William  BL  Smith  et  aL^ 
for  a  wnt  of  Habeas  Corpus^  etc.* 

(Ccmri  of  Appeals,  FOed  May  S,  1896.) 

1.  Personal  liberty — Restraint. 

Where  the  right  to  restrain  the  citizen  in  his  personal  liberty  or  to  inter- 
fere with  his  pursuit  of  a  lawful  avocation  Is  claimed,  it  must  appear  very 
clearly  and  satisfactorily,  not  only  that  it  has  been  conferred  by  the  law, 
but  aiso  that  in  its  exercise  the  facts  are  present  which  justify  it. 

2.  Board  op  health— Powers  of. 

To  Justify,  under  §  5,  tit.  12,  chap.  58B  of  1888,  and  §  14,  chap. 
661  of  1898,  the  isolation  of  a  person,  alleged  to  be  infected  with  and  ex- 
posed to  a  contagious  disease,  the  fact  must  exist  that  such  person  is  in* 
lected  with  such  disease  or  has  been  exposed  to  it. 

a.  Same — Quarantine. 

No  authority  is  given  by  the  above  provisions  to  the  health  commis- 
sioner to  quarantine  any  ^rson  simply  because  he  refuses  to  be  vaccina- 
ted, and  to  continue  him  in  quarantine  until  he  consents  to  su6h  vaccin- 
ation. 

Appeal  from  order  of  the  general  term  of  the  supreme  court  in 
the  second  judicial  department,  entered  upon  an  order,  which  re- 
versed an  order  of  special  term  made  in  habeas  corpus  proceedings 
discharging  the  appellants  from  the  custody  of  Z.  Taylor  Emery, 
health  commissioner  of  the  city  of  Brooklyn. 

The  relators  alleged  in  their  petition  that  they  were  imprisoned, 
or  restrained  of  their  liberty,  at  their  house  in  the  city  of  Brooklyn, 

>  Reversing  65  St.  Rep.  464. 
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not  by  virtue  of  any  judgment  or  process  issuing  from  any  courts 
but  upon  the  order  and  direction  of  the  respondent,  the  commis- 
sioner of  health  of  the  city  of  Brooklyn.  They  alleged  as  the 
cause  for  their  imprisonment,  wbich  was  effected  by  a  detail  of 
policemen  to  watch  the  premises,  that  they  had  refused  to  permit 
themselves  to  be  vaccinated.  They  also  alleged  that  they  had  been 
exposed  to  no  contagion  and  were  not  afflicted  with  any  disease, 
contagious  or  otherwise.  In  the  return  made  be  the  commis- 
sioner of  health  to  the  writ  of  habeas  corpus  issuing  upon  the  re- 
lators' petition,  it  is  stated  that  the  relators  were  placed  uncler 
quarantine  by  his  orders  and  by  virtue  of  the  authority  vested  by 
law  in  him  to  take  such  precautions  as  are  necessary  for  the  pro- 
tection of  the  public  health  against  smallpox;  that  the  iclatoi-s 
were  detained  in  quarantine  by  reason  of  their  refusal  to  permit 
themselves  to  be  vaccinated;  that  for  several  months  previously 
smallpox  had  been  present  to  an  alaniiing  extent  in  the  city  of 
Brooklyn  and  had  been  epidemic  in  that  city,  and  that  the  utmost 
precaution  and  most  thorough  preventive  measures  were  necessary 
in  order  to  prevent  the  spread  of  the  disease  beyond  control.  It 
is  then  alleged  in  the  return,  as  a  well-established  scientific  fact, 
that  vaccination  is  a  preventive  of  that  disease.  The  health  com- 
missioner then  proceeds  to  state  iis  follows:  **Tliat,  as  I  was  in- 
formed and  believed,  before  ordering  the  quarantine  to  be  place<l 
upon  the  said  premises  and  that  said  persons  be  detained  therein, 
the  said  William  H.  Smith  (one  of  the  relators)  is  the  proprietor 
of  an  express  delivery  business,  and  that  the  said  Cummings  (the 
other  relator)  is  employed  by  him  in  said  business,  and  that  thev 
are  both  actively  engaged  in  tlie  prosecution  thereof  in  the  cities 
of  New  York  and  Brooklyn  and  especially  at  Greenpoint  and  the 
eastern  district  of  said  city  of  Brooklyn,  which  latter  has  been  one 
of  the  woi'st  infected  centres  of  said  city.  That  said  business  is  of 
a  general  nature,  and  may  include  the  carrying  of  trunks,  bedding, 
furniture  and  numerous  other  articles  which  may  come  from  in- 
fected centres  and  be  infected  with  the  germs  of  smallpox  ;  and  it 
became  at  once  apparent  to  me  that  the  said  Smith  and  Cummings 
were  unusually  exposed  to  such  conta^on,  and  that  they  might  be 
seized  therewith  and  by  communication  with  others  spread  the 
same  ;  and  that  it  was,  therefore,  of  special  importance  that  they 
should  be  vaccinated  at  once."  The  return  then  goes  on  to  state 
that  a  quarantine  was  ordered  to  be  placed  upon  the  premises  and 
the  persons  contained  therein,  until  they  consented  to  be  vaccin- 
ated, and  that  such  measures  were  taken  in  order  to  protect  the 
citizens  of  Brooklyn,  in  the  belief  that  if  the  said  Smith  and  Cum- 
mings were  permitted  to  continue  in  their  said  business  without 
being  vaccinated  they  might  be  the  means  of  most  serious  fatal 
consequences  to  other  citizens.  The  return  alleges  that  there  had 
been  at  least  twenty-eight  cases  of  smallpox  in  and  about  the  17th 
ward  of  the  city  and  that  a  proclamation  of  great  and  imminent 
peril  had  been  made  by  the  mayor  and  the  president  of  the  medical 
society  of  the  county  of  Kings.  The  proclamation,  to  which  ref- 
erence is  made  in  the  return,  is  annexed  and  refers  to  the  measures 
and  acts  declu-ed  to  be  necessary  by  the  comniissicmer  of  health 
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and  approves  of  them,  aud  declares  that  the  peril  from  an  impend- 
ing epidemic  of  smallpox  shall  be  deemed  to  exist,  eta  The  acta 
and  measures,  which  that  declaration  approves,  are  stated  over  the 
signature  of  the  commissioner  of  health,  who  declares  them  neces- 
sary to  be  taken  for  the  preservation  of  the  public  health  from  the 
impending  pestilence  of  smallpox.  They  are  stated  to  be,  "  First : 
Thorough  and  suflScient  vaccination  of  every  citizen,  who  has  not 
been  successfully  vaccinated  within  such  period  of  time  as,  in  the 
judgment  of  the  commissioner  of  health,  renders  such  person  im- 
mune, should  be  procured.  Second :  Whenever  any  person  in 
said  citv  shall  refuse  to  be  vaccinated,  such  person  shall  be  im- 
mediately quarantined  and  detained  in  quarantine  until  he  con- 
sents to  sucli  vaccination."  The  relators  demurred  to  the  return 
and,  after  a  hearing,  were  discharged  from  the  commissioner's  cus- 
tody. They  appealed  to  this  court  from  an  order  of  the  general 
term  which  reversed  the  order,  eta,  discharging  thepi, 

Charles  J.  Paiterson^  app'lts ;  Alexander  II.  Van  OoU,  resp't 

Gray,  J. — The  question  presented,  like  all  those  which  involve 
the  right  to  restrain  the  citizen  in  his  personal  liberty,  or  to  inter- 
fere with  his  pursuit  of  a  lawful  avocation,  demands  a  careful  con- 
sideration of  the  provisions  of  law,  under  which  the  right  is  alleged 
to  be  conferred.  Where  such  a  right  is  claimed,  it  must  appear 
very  clearly  and  satisfactorily,  not  only  that  it  has  been  conferred 
by  the  law,  but,  also,  that  in  its  exercise  the  facts  were  present 
which  justified  it  The  validity  of  the  law  is  not  so  much  called 
in  question,  as  the  right  to  enforce  its  provisions  ia  For  his  au- 
thority, the  respondent  refers  to  certain  provisions  of  the  charter 
of  the  city  of  Brooklyn  (Chapter  583,  title  12);  where  the  health 
commissioner  is  empowered  as  follows :  **Section  5.  In  the  pres- 
ence of  great  and  imminent  peril  to  public  health  of  the  city  of 
Brooklyn,  by  reason  of  impending  pestilence,  it  shall  be  the  duty 
of  said  commissioner  to  take  such  measures  *  *  *  for  the 
preservation  of  the  public  health  from  such  impending  pestilence 
as  he  may  in  good  laith  declare  the  public  safety  and  health  to  de- 
mand, and  the  mayor  of  the  said  city  and  the  president  of  the 
Medical  Society  of  Kings  County  shall  also  in  writing  approve. 
And  such  peril  shall  not  be  deemed  to  exist,  except  when  and  for 
such  perioa  of  time  as  the  mayor,  president  of  the  medical  society 
and  the  health  commissioner  shall  oy  proclamation  declare."  The 
provisions  of  section  14  of  chapter  661  of  the  Laws  of  1893  (the 
"Public  Health  Law"),  which  relate  to  "contagious  and  infectious 
diseases,"  are,  also,  referred  to.  They  are  that,  "Every  such  local 
board  of  health  shall  guard  against  the  introduction  of  contagious 
and  infectious  diseases  by  the  exercise  of  proper  an<l  vigilant  me- 
dical inspection  and  control  of  all  persons  and  tllin<,^s  arriving  in 
the  municipality  from  infected  places,  or  which  fi-orn  any  cause 
ai-e  liable  to  communicate  contagion.  It  shall  require  the  isolation 
of  all  persons  and  things  infected  with  or  exposed  to  such  disease- 
and  provide  suitable  places  for  the  treatment  and  care  of  sick  per, 
sons  who  cannot  otherwise  be  provided  for.  *  *  *  It  shall 
provide  at  stated  intervals  a  suitable  supply  of  vaccine  virns,  etc., 
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*  *  *  and  at  all  times  provide  thorough  and  safe  vaccination 
for  all  persons  in  need  of  the  sama"  It  would  seem  from  a  con- 
sideration of  these  provisions  of  law  that,  while  responsibility  and 
a  wide  authority  have  been  conferred  upon  the  respondent  m  the 
administration  of  his  important  office,  nevertheless,  the  statute 
contemplates,  when  persons  or  property  are  to  be  affected  by  the 
isolation  mentioned,  that  the  fact  must  exist,  either  that  they  are 
infected  with  the  contagious  disease,  or  that  they  were  exposed  to 
it  But  I  find  no  warrant  for  the  Vather  extraordinary  declaration 
of  the  commissioner  that  "wherever  any  person  shall  refuse  to  be 
vaccinated,  such  person  shall  be  immediately  quarantined  and  con- 
tinued in  quarantine  until  he  consents  to  such  vaccination."  Of 
course,  if  we  could  regard  it  as  a  mere  expression  of  his  opinion 
as  to  what  measures  would  be  necessary  to  prevent  pestilence,  this 
document  would  not  demand  our  consideration;  but,  being  issued 
officially  and  with  the  formal  approval  of  the  mayor  and  the  pre- 
sident of  the  Jledical  Society  or  kings  County,  as  required  by  the 
city  charter,  it  assumes  the  importance  of  a  public  and  official 
paper,  and  the  inquiry  suggests  itself  as  to  the  authority  for  its 
terms.  .  That  the  powers  conferred  upon  the  health  commissioner 
by  the  provisions  of  the  city  charter  give  to  him  the  right  to  com- 
pel the  vaccination  of  every  citizen  in  the  city  of  Brooklyn,  if  he 
would  escape  Quarantine,  seems  an  unnecessary  and  it  is  an  un- 
warrantable inference  from  the  languaga  It  is  difficult  to  suppose 
that  the  legislature  would  invest  local  officials  with  such  arbitrary 
authority  over  their  fellow-citizens  and  the  language  of  an  act 
would  have  to  be  very  plain  before  the  court  would  be  warranted 
in  giving  it  such  a  construction.  But  the  legislature  has  done 
nothing  of  the  kind.  In  the  presence  of  imminent  peril  to  th^ 
public  health  of  the  city,  by  reason  of  an  impending  pestilence,  he 
may  take  such  measures  as  he  declares  the  public  safety  demands 
and  which  are  approved  by  the  mayor  ana  the  president  of  the 
medical  society.  This  language  is  sufficient  to  confer  the  needed 
authority  to  do  all  acts  which  in  his  judgment,  as  approved  by  his 
associates  in  the  matter,  are  necessary  to  be  done  to  improve  the 
sanitary  conditions  of  tlie  city  and  to  preserve  the  public  health 
from  being  affected.  That  authority  would,  undoubtedly,  be  suf- 
ficient to  deal  summarily  with  cases  where  persons  are  stricken 
with  a  contagious  or  infectious  disease,  or  have  been  actually  ex- 
posed to  it,  and  it  is  broad  enough  for  every  practical  purpose  in 
dealing  with  the  facts  of  any  case  presented;  but  the  authority  is 
not  given  to  direct,  or  to  carry  out,  a  quarantine  of  all  persons, 
who  refuse  to  permit  themselves  to  be  vaccinated  and  it  cannot  be 
implied.  Certainly  no  power  should  be  implied  from  an  act,  which 
is  not  necessary  to  its  due  execution  ;  and  where  the  liberty  and 
the  property  oi  persons  are  sought  to  be  brought  within  its  opera- 
tion, the  case  must  be  clearly  seen  to  be  within  those  intended  to 
be  reached. 

Passing  to  the  question  of  what  power  is  vested  in  the  commis- 
sioner by  virtue  of  his  office,  under  the  Public  Health  Law,  it  is 
very  clear  that  an  "isolation  of  all  pei'sons  and  things"  is  only  per- 
mitted when  they  are  **irifected  with  or  exposed  to"  contagious 
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and  infectious  diseasea  That  that  language  means,  when  speak- 
ing of  persons  and  thin^  '^exposed"  to  disease,  the  actual  fact  and 
not  a  mere  possibility,  is  plain  from  the  language  which  precedes 
it  in  the  section.  The  local  board  of  health  is  to  guard  against  the 
introduction  of  contagious  and  infectious  diseases,  by  the  exercise 
of  medical  inspection  and  control  of  persons  and  things,  either  ar- 
riving from  infected  places,  or  from  any  cause  liable  to  communi- 
cate contagion.  Obviously,  there  must  be  an  inspection  of  per- 
sons and  thin^  and  the  resulting  discovery,  if  they  are  not  actu- 
ally "infected  with  disease,  that  they  have  been  '^exposed"  to  it, 
ana  that  the  conditions  actually  exist  for  a  communication  of  con- 
tagion, in  order  to  bring  into  operation  the  power  to  isolate.  The 
meaning  of  the  particular  language  in  the  section  is,  and  it  should 
read,  that  the  board  of  health  shall  "require  the  isolation  of  all 
persons  and  things  infected  with,  or  who  have  been  exposed  to  such 
diseases."  In  the  present  case,  the  relators  are  not  alleged  to  have 
been  infected  with  any  contagious  or  infectious  disease,  or  to 
have  been  exposed  to  such.  The  allegations  of  the  commis 
sioner  of  health  are  based  only  upon  information  and  belief  and, 
when  referring  to  the  necessity  for  the  stringent  measures 
adopted  towards  the  relators,  they  simply  assert  the  prosecu- 
tion of  a  general  express  business,  whicn  is,  in  part,  carried 
on  through  what  '*has  been  one  of  the  worst  infected  centres 
of  the  city."  It  is  not  alleged  that  the  business  had  included 
the  carrying  of  infected  articles,  or  articles  from  infected 
centres,  or  that  the  relators  -had  been  exposed  to  contagion; 
but  possibilities,,  merely,  are  alleged.  It  is  alleged  that  the 
business  may  include  the  carrying  of  articles,  which  may  come 
from  infected  centres  and  the  relators  might  be  seized  with 
smallpox;  and,  if  they  were  permitted  to  continue  in  their  business 
without  being  vaccinated,  they  might  be  the  means  of  serious 
consequences  to  other  citizens  with  whom  they  came  in  contact 
Such  allegations  fall  far  short  of  stating  facts,  upon  which  the 
commissioner  of  health  would  be  authorized  to  take  such  drastic 
measures,  as  to  effect  the  imprisonment  of  citizens  by  quarantining 
tliem  in  their  houses.  He  had  no  jurisdiction  to  make  the  order 
here,  unless  there  was,  in  fact,  before  him  a  case  where  the  parties 
were  either  infected  with,  or  had  been  actually  exposed  to  the  disease 
of  smallpox.  It  was  necessary  to  that  jurisdiction  that  the  danger 
should  actually  have  existed,  in  the  infection  of  the  person  or 
tilings,  or  in  their  having  been  exposed  to  the  disease.  See  People 
ex  rel  Copcutt  v.  Board  of  Health,  140  N.  Y.  1 ;  65  St  Rep.  416. 
While  he  was  vested  with  greated  and  extensive  powers,  in  order, 
in  the  presence  of  danger,  to  act  summarily  for  the  preservation  of 
the  public  health,  he  was  bound  to  show  a  state  of  facts  which 
justified  such  an  exercise  of  those  powers. 

I  think  no  one  will  dispute  the  right  of  the  legislature  to  enact 
such  measures  as  will  protect  all  persons  from  the  impending 
calamity  of  a  pestilence  and  to  vest  in  local  authorities  such  com- 
prehensive powers  as  will  enable  them  to  act  competently  and 
effectively.  That  those  powers  would  be  conferred  without  reg- 
ulating or  controlling  their  exercise,  is  not  to  be  supposed  and 
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the  legislature  has  not  relieved  officials  from  the  responsibility  of 
showing  that  the  exercise  of  their  powers  was  justifiea  by  the  mcts 
of  the  case.  The  question  here  is  not  whether  the  legislature  had 
the  power  to  enact  the  provisions  of  section  24  of  the  Health  Law ; 
but  whether  the  respondent  has  shown  that  a  state  of  facts  existed, 
warranting  the  exercise  of  the  extraordinary  authority  conferred 
upon  him.  Like  all  enactments  which  may  affect  the  liberty  of  the 
person,  this  one  must  be  construed  strictly ;  wrth  the  saving  con- 
sideration, however,  that,  as  the  legislature  contemplated  an  ex- 
traordinary and  dangerous  emergency  for  the  exercise  of  the 
power  conferred,  some  latitude  of  a  reasonable  discretion  is  to  be 
allowed  to  the  local  authorities  upon  the  facts  of  a  case. 

As  the  respondent  has  utterly  failed  to  show  any  facts  which 
warranted  the  isolation  of  the  relators,  thev  were,  properly  dis- 
charged and  the  order  of  the  general  term  snould  be  reversed  and 
that  of  the  special  term  affirmed. 

All  concur,  except  Haiqht,  J.,  not  voting. 

Ordered  accordingly. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Julia 
L  James  (now  Butterfield),  as  Executrix  of  Frederick  P. 
James,  Deceased. ' 

{Ctmrt  of  Appeals,  Filed  May  SI,  1S95.) 

1.  Contract— CoNsroBRATioN.  . 

A  meritorious  consideration,  or  the  duty  to  provide  for  a  wife  or  child, 
is  not  sufficient  to  support  an  executory  covenant. 

2.  Sajcb. 

Bonds,  executed  and  delivered  by  a  husband  to  his  wife  as  a  gift,  are  not 
enforceable  after  his  death  against  his  estate. 

8.  Will— Construction. 

Where  a  will  is  the  subject  of  construction,  it  is  the  intention  of  the 
testator,  and  not  the  rule  of  construction,  which  is  to  govern,  when  they 
come  into  conflict. 

4.   SAJfB. 

The  comprehensive  words  of  a  gift  by  the  testator  to  his  widow  of  his 
"property  of  every  kind,"  * 'without  restraint,  deduction  or  interference  in 
any  manner,"  are  especially  significant  in  indicating  his  intention  that  she 
should  have  whatever  came  into  the  estate  in  the  form  in  which  he  left 
it. 

6.  Principal  and  agent— Authority. 

The  fact  that,  at  the  time  the  testator  was  dying,  a  clerk  of  the  firm,  of 
which  testator  was  a  member,  who  held  a  power  of  attorney  authorizing  him 
to  sign  checks  for  the  firm,  was  requested  by  a  messenger  from  the  testa- 
tor's home  to  draw,  and  did  draw  two  checks  for  account  of  the  wife, 
which  were  cashed  and  money  deposited  to  her  individual  account,  does 
not  justify  a  finding  that  the  checks  were  delivered  by  the  husband's  au- 
thority, or  that  the  authority  of  the  clerk  under  the  power  of  attorney  had 
been  validly  called  into  exercise. 

6,  Judgment — Effect. 

Where,  in  an  action  brought  by  a  firm  creditor  for  the  protection  and 
distribution  of  the  firm  assets,  a  judgment  was  rendered,  settling  the  re- 
ceiver's accounts  and  directing  him  to  deliver  over  the  interest  and  divi- 
dends upon  certain  bonds  ana  stocks  collected  by  him  to  the  testator's 
»  Affirming  60  St.  Rep.  184. 
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widow,  fts  executrix  of  the  sarviviDg  pattner,  the  judgment  is  not  open  to 
attack  upon  her  accouatinff,  and  she  is  entitled  to  treat  as  income  the 
money  collected  by  the  receiver  as  interest  and  dividends  and  paid  over  to 
her. 

Cross- APPEALS  from  judgment  of  the  general  term  of  the  su- 
preme court  in  the  second  judicial  department,  entered  upon  an 
order,  which  modified,  and  affirmed,  as  modified,  a  decree  of  the 
sunx^te  of  Putnam  county  settling  the  account  of  Julia  L.  But- 
terfield,  as  executrix  of  the  last  will  and  testament  of  Frederick 
P.  James,  deceased. 

Upon  the  accounting  of  the  executrix  of  Mr.  James*  will,  var- 
ious objections  were  filed  on  the  part  of  his  heirs  and  next  of  kin 
to  the  accounts.  He  left  the  following  will,  which  had  been  dic- 
tated by  him  a  few  years  before  his  decease. 

**I,  F.  P.  James,  of  Philipstown,  Putnam  county,  New  York, 
being  of  sound  mind,  declare  this  my  last  will  and  testament,  re- 
voking all  former  wills  and  codicils.  I  give  and  bequeath  to  my 
beloved  wife  Julia,  for  her  sole  use,  enjoyment  and  benefit  dur- 
ing her  life,  without  restraint,  deduction  or  inference  in  any  man- 
man  whatsoever,  as  follows : 

**  First — One-half  of  the  income  of  all  my  property  of  every 
kind  of  which  I  may  die  possessed. 

^^Seamd — ^The  use,  enjoyment,  rental  and  occupation  of  my  two 
residences,  one  known  as  "Cragside"  in  Cold  Spring  and  Philips- 
town,  New  York,  and  the  other  known  as  No.  400  Fifth  avenue, 
New  York  city. 

"T^trrf— I  give,  devise  and  bequeath  absolutely  to  mysj^id  wife 
all  the  household  furniture,  pictures,  plate,  books,  ornaments, 
horses,  carriages,  farm  implements  and  property  of  every  descrintion 
in  or  upon  or  appertaining  in  any  manner  to  the  two  housesanuresi- 
dences  aforesaid.  The  said  devises  and  bequ«ests  to  my  said  wife 
to  be  in  lieu  of  dower  and  right  of  dower.  I  give,  devise  and  be- 
queath to  my  legal  heirs  the  remainder  of  the  income  from  my 
property  during  the  life  of  my  wife  after  the  payment  and  dis- 
charge of  all  taxes,  assessments  and  charges,  interest  and  obliga- 
tion against  my  estate,  except  as  hereinafter  provided,  in  case  of 
interference.  I  give,  devise  and  bequeath  to  my  legal  heirs,  ex- 
cept as  herein  provided  otherwise,  the  reversion  and  ownership  of 
all  my  estate  and  property  after  the  death  of  my  wife,  with  the 
reservation,  exception  and  direction,  that  in  the  event  of  any  of 
my  legal  heirs  making  any  attempt  directly  or  indirectly,  in  any 
manner  or  form  to  interfere  with  or  restrain  in  any  manner  ray 
beloved  wife  from  full  enjoyment,  use,  management  and  direction 
and  disposition  of  the  property  and  income  of  my  estate,  as 
herein  devised,  then  and  in  that  event  such  one  of  my  legal  heirs 
as  shall  do  or  perform  or  aid  or  abet  the  performance  of  such  an 
act,  or  cause  tne  same  to  be  done,  shall  be  forever  debarred  from 
any  part,  parcel,  interest  or  ownership,  or  inheritance  to  any  of  my 
property,  and  be  excluded  from  shanng  in  the  same,  and  theshare 
that  would  otherwise  have  gone  to  him  or  her  sliall  be  di- 
vided among  the  remaining  heirs  according  to  law.  I  authorize 
and  direct  my  executrix  in  her  discretion  to  sell  and  convey  such 
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portion  of  my  property  as  may  be  requisite  or  necessary  to  pay 
and  discharge  my  just  debts  and  obligations. 

"  I  constitute  and  appoint  mv  wife  Julia  L.  James,  my  sole  exe- 
cutrix and  direct  that  no  bond,  obligation  or  surety  be  required 
from  her." 

Mr.  James  left  no  parents,  or  descendants  surviving  him.  In 
his  lifetime  he  had  been  the  senior  member  of  the  banking  and 
brokerage  firm  of  F.  P.  James  and  Company.  There  were  no 
written  articles  of  co-partnership  between  him  and  his  partner 
Horace  S.  Taylor,  and  the  finding  is  that  the  latter  had  one-fifth 
interest  in  the  profits  and  was  to  bear  one-fifth  of  the  losses  of  the 
firnL  Mr.  Taylor  predeceased  the  testator  bv  a  few  days.  The 
executrix  and  the  next  of  kin  have  appealed  fix>m  the  order  of 
the  general  term,  which  modified  the  surrogate's  decree  and,  as 
modified,  affirmed  it 

William  W.  Qoodrich  and  William  P.  Quinn^  for  executrix, 
app'lt;  Frank E.  Smith,  for  Henry  A.  Jameses  oi,  app'lts;  Wil- 
liam C,  Wallace,  for  Chase  et  al,  resp'ts ;  Walter  M,  Bbsdxiuit,  for 
executors  of  E.  D.  James  ei  al ;  Frank  R  Smith,  for  Henry  R 
James  et  al,  resp'ts;  Robert  Mazet,  for  executors  of  Mary  A- 
Clark,  resp't ;  Charles  S.  Clark,  for  guardian  ad  litem  resp't 

Gray,  J. — The  first  of  the  questions  we  shall  consider  is  one 
which  arises  upon  the  appeal  of  the  executrix.  She  made  a  per- 
sonal claim,  amounting  to  $127,123.16,  which  the  surrogate 
allowed;  but  which  the  general  term,  upon  appeal,  disallowed. 
The  facts  upon  which  it  was  based  are  these :  In  1879,  a  few  years 
before  the  death  of  Mr.  James,  he  executed  and  delivered  to  his 
wife  two  bonds ;  one  of  which  was  conditioned  for  the  payment 
of  $43,920,  one  year  after  date,  and  the  other  for  the  payment  of 
$30,720,  one  year  after  date.  Both  bonds  bore  interest  and  were 
secured  by  mortgages  upon  lands  in  the  state  of  Iowa;  the  l^al 
and  record  title  to  which  was  in  Mr.  James.  A  few  days  after- 
wards, Mr.  James  conveyed  all  of  the  lands  covered  by  these  mortr 
gages  to  a  grand-nephew  of  Mrs.  James ;  at  the  time  an  mfant  of 
the  age  of  nine  years.  It  was  found  with  respect  to  this  latter 
transaction  that  it  was  advised  as  a  mode  of  delaying,  and  to  en- 
able legal  proceedings  to  be  taken  to  defeat,  the  payment  of  taxes, 
which  nad  been  laid  upon  them  and  which  were  believed  to  be 
illegal.  In  1882  a  suit  was  commenced  to  foreclose  the  mortgages 
by  Mrs.  James;  who  made  her  husband  and  the  infant  Wheeler, 
the  grantee  of  the  lands,  parties  defendant  Process  in  tlie  suit 
was  served  outside  of  the  state  of  Iowa  upon  the  defendants,  but 
Mr.  James  did  not  appear.  In  1883,  ju^lginent  of  foreclosure  and 
sale  was  entered,  in  which  the  amount  due  to  Mrs.  James  upon 
the  bonds  was  fixed  at  $94,973.83.  No  sale  was  made  during  the 
lifetime  of  Mr.  James  under  the  decree ;  but,  after  his  death  and 
in  1885,  Mrs.  James  caused  a  sale  to  be  made,  at  which  the  mort- 
gaged premises  were  sold  for  the  sum  of  $5,280.  The  decree  of  fore- 
closure  and  sale  gave  no  judgment  against  Mr.  James  pei-sonally^, 
forasmuch  as  the  district  court  in  Iowa  had  acquired  no  jurisdiction 
to  render  judgment  in  personam  upon  a  service  without  the  state 
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and  without  personal  appearance  of  the  party  served.  The  claim  of 
the  executrix  is  for  the  whole  sum  secured  b^  the  two  bonds,  with 
interest  from  their  date,  less  the  amount  realized  upon  the  sale  of 
the  landa  The  surrogate  found,  with  respect  to  the  delivery  of 
the  bonds  and  mortgages,  that  they  were  a  gift  by  Mr.  James  to 
his  wife  and  that  he  was  not  indebted  to  her  at  tne  time  in  any 
sum  whatsoever.  He  allowed  her  claim  on  the  around  that  they 
were  enforcible  obligations  in  the  hands  of  Mrs.  James  against  the 
estate  of  her  husband,  regarded  either  as  a  gift,  or  as  a  provision 
for  her  in  addition  to  the  bequests  of  the  will.  I  think  that  the 
general  terra  correctly  held  that  the  executrix  had  no  claim  upon 
these  bonds,  which  she  could  enforce  against  the  estate  in  her 
hands,  and  that  she  had  obtained  all  the  relief  in  the  foreclosure 
suit  to  which  she  was  entitled.  These  bonds  amounted  simply, 
to  the  promise  of  Mr.  James  to  pay,  at  some  future  day,  the  sum 
mentioned,  without  any  consideration  to  support  that  promise. 
Such  a  voluntary  promise  cannot  be  enforced  against  the  donor, 
or  against  his  executors  or  administrators.  (See  Pomeroy*s  Eq  ui ty 
Jurisprudence,  §  1148;  Story*s  Equity  Jurisprudence,  §  987.) 
By  the  latter  authority,  it  is  stated  as  follows:  "The  general 
princible  is  established,  that  in  no  case  whatsoever  will  courts  of 
equity  interfere  in  favor  of  mere  .volunteers,  whether  it  be  upon  a 
volunteer  contract,  or  a  covenant,  or  a  settlement,  however  meri- 
torious may  be  the  consideration,  and  although  they  stand  in  the 
relation  of  a  wife  or  child." 

The  question  of  the  validity  of  a  gift,  in  the  form  of  a  promise  to 
pay,  only,  without  consideration,  was  elaborately  considered  in 
Harris  v,  Clark^  8  N.  Y.  93,  and  it  was  there  held,  to  quote  the 
language  of  Judge  Ruggles,  "that  a  volunteer  promissory  note 
without  consideration  is  not,  as  the  law  now  stands,  the  subject  of 
a  valid  gift  by  the  maker,  either  as  a  present  donation,  or  as  a 
gift  to  take  eflEect  at  the  death  of  the  donor."  The  fact  that  in 
that  case  the  subject  of  the  gift  was  a  bill,  or  draft,  does  not 
affect  its  application  to  the  case  of  a  bond ;  inasmuch  as  no  pre- 
sumption of  a  valuable  consideration  obtains  from  the  presence  of 
the  seal,  in  view  of  the  findings  of  fact  that  the  bonds  were  exe- 
cuted and  delivered  as  a  gift  and  not  because  of  any  indebtednesa 
In  WhiUxker  v.  Whitaher^  52  N.  Y.  868,  the  question  discussed 
was  whether  a  meritorious  consideration  was  sufficient  in  equity 
to  sustain  a  promissory  note  given  by  a  husband  to  his  wife,  as 
against  his  collateral  heirs ;  and  the  conclusion  reached  by  Judge 
Peckham  (in  which  all  his  associates  concurred),  after  a  review 
of  the  English  authorities,  was  that  the  law  was  well  settled,  con- 
trary to  the  doctrine  in  the  early  case  of  Wright  v.  Wright^  1  Cow. 
698,  "that  a  meritorious  consideration,  or  the  duty  to  provide  for 
a  wife  or  child,  is  not  sufficient  to  support  an  executory  cove- 
nant" The  case  of  Hunt  v.  Johnson^  44  N.  Y,  27,  was  referred 
to  in  the  opinion  and  deemed  to  be  without  the  ruler  because  it 
was  a  case  of  an  executed  sale  or  transfer  of  real  estate,  to  uphold 
which  natural  affection  is  undoubtedly  a  sufficient  consideration. 
Nor  does  the  fact  that  the  gift  in  Whitake.r  v.  Whitaker  was  of  a 
St.  Rep.,  Vol.  LXVl.        32 
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promissory  note,  which  the  husband  made  in  his  lifetime  for  the 
purpose  of  making  a  provision  for  his  wife,  affect  the  question 
.as  an  authority  in  point;  for  the  same  reason  that  I  have 
mentioned  in  reference  to  the  case  of  Harrie  v.  Clark.  It  is 
unnecessary  to  discuss  a  question  which  has  been  well  treated  at 
the  general  term,  further  than  to  say  that  I  think  that  they  w»^ 
right  in  holding  that,  while  in  Iowa  judgment  of  foreclosure  had 
no  effect  to  create  a  personal  liability  upon  the  bond,  it  was  con- 
<3lusive  as  to  the  ownership  of  the  mortgages  and  the  right  of  Mrai 
James  to  have  the  lands  therein  described  sold  and  the  proceeds 
applied  upon  the  amount  represented  by  the  bonds.  The  import- 
ance of  that  holding  seems  to  be  that  the  contestants  upon  the  ac- 
Kjounting  are  precluded  from  inquiring  either  as  to  the  right  of  the 
executrix  to  sell  the  land,  or  as  to  whether  she  held  the  mortgage 
in  trust  for  the  firm  of  F.  P.  James  k  Co. 

Another  question,  as  to  which  the  executrix  has  appealed,  is 
with  reference  to  the  payment  to  her  of  $2,600  upon  tne  day  of 
the  testator's  death.  It  seems  that,  in  the  mornin^f  that  day  and 
while  Mr.  James  was  in  fact  dying,  a  clerk  of  F.  r.  James  &  Ca, 
holding  a  power  of  attorney  to  sign  checks  for  the  firm,  was  re- 

auested  by  some  one,  acting  as  a  messenger  from  the  residence,  to 
raw  two  checks  for  Mr^.  Jamesl  account,  one  for  $1,000  and  the 
-other  for  $1,600.  Upon  the  clerk's  demurring  to  the  request,  he 
was  assured  that  it  was  all  right  and  he  then  drew  the  checks, 
which  the  messenger  caused  to  be  cashed  and  deposited  to  the  in- 
dividual credit  of  Mrs.  James.  The  surrogate  found  that  these 
checks  were  delivered  to  Mrs.  James  by  her  nusband's  authority ; 
but  the  general  term  has  reversed  the  surrogate  in  that  respect; 
holding  that  there  is  no  evidence  to  sustain  the  finding.  I  think 
their  conclusion  was  correct  and  that  the  facts  of  the  transaction 
would  not  warrant  any  inference  that  the  authority  of  the  clerk, 
tinder  the  power  which  he  held  from  the  firm,  had  been  validly 
-called  into  exercisa  If  the  transaction  had  been  merely  one,  as 
to  which  all  we  knew  was  that  the  clerk  had  delivered  the  checks 
to  Mrs.  James,  an  inference  might  have  been  possible,  which  is 
-quite  rebutted  by  the  circumstance  that  the  clerk  only  drew  and 
aelivered  them  when  moved  to  do  so  by  a  messenger;  whose 
rsource  of  authority  to  make  the  request  was  not  shown  to  be  in 
Mr.  James. 

One  of  the  most  important  questions  raised  upon  the  accounting 
was,  whether  dividends  received  upon  the  stocks  of  certain  railroad 
<5onstruction  companies  should  be  treated  as  capital,  or  as  incoma 
Two  of  the  companies  constructed  railroads  and  upon  their  sale 
received  land  grants  in  payment  The  other  company  also  con- 
structed and  sold  a  railroad,  but  received  in  part  payment  a  cer- 
tificate of  indebtedness  secured  by  a  mortgage  upon  land.  The 
surrogate  apportioned  the  dividends,  paid  by  these  corporations 
since  the  death  of  Mr.  James,  by  holding  so  much  as  were  derived 
from  the  purchase  price  of  lands  sold  to  be  capital  and  so  much 
as  were  derived  from  interest  on  deferred  payments  on  contracts 
of  sale,  or  upon  the  certificate  of  indebtedness,  he  held  to  be  in- 
<K>ma     The  general  term  reversed  that  ruling  and  held  that  all  the 
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dividends  were  income.  If  there  was  nothing  in  the  language  of 
this  will,  which  evidenced  an  intention  on  the  part  of  the  testator 
that  his  widow  should  have  and  enjoy  as  income  whatever  actu- 
ally came  into  the  estate  eo  nomine  ana  as  he  had  been  himself  in 
the  habit  of  receiving,  I  should  hesitate  very  much  to  say  that 
the  general  term  were  correct  Undoubtedly,  the  dividends  de- 
clared by  these  companies  were  from  their  capital,  because  they 
had  no  source  of  income  other  than  from  their  sales  of  land  and 
dividends  could  not  be  derived  in  any  other  way.  These  corpora- 
tions were  peculiar,  in  that  their  only  business,  after  the  expendit- 
ure of  their  capital  in  the  construction  of  railroads,  was  to  sell  the 
lands  received  in  payment  and  to  divide  the  proceeds,  as  received, 
among  their  stockholdei*Sw  In  that  respect,  of  course,  there 
was  a  distinction  between  them  and  corporations  which  are 
engaged  in  ordinary  business  enterprises  and  receive  returns 
in  the  way  of  earnings  upon  the  invested  capital  Their  divi- 
dends were,  in  truth,  ordinary  and. not  extraordinary;  for  the 
reason  that  they  were  the  only  ones  which  they  could,  in  the 
nature  of  things,  make.  I  think,  however,  we  may  consider 
the  question  before  us  upon  a  broader  ground,  where,  in  con- 
nection with  kindred  questions,  it  may  be  disposed  of  by  the 
application  of  the  rule  of  intention.  Whether  the  rule,  with 
relation  to  the  respective  rights  of  the  life  tenant  and  remainder- 
men, shall  so  apply,  in  the  Qase  of  a  testator's  estate,  as  that  the 
personalty  shall  he  converted  and  invested  in  such  permanent  and 
legally  recognized  forms  as  shall  benefit  both  the  tenant  for  life 
and  the  remainderman,  may  depend  upon  the  form  and  language 
of  the  will.  It  seems  to  me  that  in  this  case  the  intention  of  the 
testator,  that  his  personal  estate  shall  remain  in  species,  the  in- 
come of  which  should  be  received  and  enjoyed  by  his  wife  as  it 
had  been  by  himself,  is  manifest  At  the  time  when  he  made  his 
will  he  had  no  children,  no  descendants  of  children.  The  will 
was  drawn  at  his  own  dictation  and  peculiarly  expresses  his  great 
affection  for  his  wife  and  his  desire  that  her  enjoyment  of  his 
estate  and  the  benefits  which  she  was  to  derive  from  it  were  to  be 
without  any  regard  to  those  who,  after  her  death,  were  to  have  the 
reversion  of  his  property  and  whom  he  defines  by  the  very  general 
and  generic  term  of  his  "  legal  heirs."  In  the  firat  place,  his  lan- 
guage is  "I  give  and  bequeath  to  my  beloved  wife  Julia,  for  her 
sole  use,  enjoymefit  and  benefit  during  her  life,  without  restraint, 
deduction  or  interference  in  any  manner  whatsoever,  as  follows: 
FirsL  One-half  of  the  income  of  all  my  property  of  every  kind  of 
which  I  may  die  possessed."  He  then  gives  her  the  use  of  his 
town  and  country  residences  and  makes  the  absolute  bequest  of 
all  household  furniture,  pictures,  plate,  books,  ornaments,  horses, 
carriages,  farm  implements  and  property  of  every  description,  in, 
or  upon,  or  appertaining  in  any  manner  to  the  two  houses  and 
residences.  He  then  proceeds  as  follows  :  "  I  give,  devise  and  be- 
bequeath  to  my  legal  heirs  the  remainder  of  the  income  from  my 
property  during  the  life  of  my  wife  after  the  payment  and  dis- 
charge of  all  taxes,  eta  *  *  *  except  as  hereinafter  provided 
in  case  of  interference.     I  give,  etc.,  to  my  l^al  heirs     *      *      * 
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the  reveraion  and  ownership  of  all  my  estate  and  property  after 
the  death  of  mv  wife,  with  the  reservation,  exception  and  direc- 
tion, that  in  the  event  of  anj  of  my  l^al  heirs  making  any  at- 
tempt directly  or  indirectly,  m  any  manner  or  form,  to  interfere- 
with  or  restrain  in  any  manner  my  beloved  wife  from  full  enjoy- 
ment, use,  management  and  direction  and  disposition  of  the  prop- 
erty and  income  of  my  estate,  as  herein  devi^sd,  then  and  in  that 
event  such  one  of  my  l^al  heirs  as  shall  do  or  perform  or  aid  or 
abet  the  performance  of  such  an  act,  or  cause  the  same  to  be  done, 
shall  be  forever  debarred  from  any  part,  parcel,  interest  or  owner- 
ship, or  inheritance  to  any  of  my  property.  *  *  *  I  authorize 
ana  direct  my  executrix  m  her  discretion  to  sell  and  convey  such 
portion  of  my  property  as  may  be  requisite  or  necessary  to  pay 
and  discharge  my  just  debts  and  obligationa" 

It  stands  out  very  clearly  from  the  peculiar  and  stong  language 
selected  by  the  testator,  that  the  interest  which  was  to  be  enjoyed 
by  his  "legal  heirs"  in  the  estate  was  subordinated  to  the  interest 
oi  his  wife.  To  him  she  was  everything  and  they  were,  merely 
kindred,  having  by  law  certain  claims  which  he  was  not  disposed  to 
recognize  and  which  he  provided  for  in  the  manner  described. 
Although  in  the  case  of  Woodward  v,  James,  115  N.  Y.  346 ;  26 
St  Rep.  147,  we  held  that  a  legal  trust  was  created  of  the  testa- 
tor's real  and  personal  estate,  not  given  to  the  widow  absolutely 
for  her  life,  we  reached  that  conclusion,  inasmuch  as  it  was  neces- 
sary, because  of  the  authoritv  and  duty  imposed  upon  the  widow, 
that  the  legal  title  should  be  vested  m  her  as  trustee,  of  course 
there  was  nothing  in  the  language  used  in  the  will,  which  conveyed 
the  idea  that  the  testator  intended  or  thought  of  a  trust ;  but  the 
exigencies  of  the  situation,  in  our  judgment,  required  the  creation 
of  a  trust  by  implication.  The  question  might  have  been  a  very 
diflEerent  one,  if  the  language  of  tne  will  spoke  of  a  trust,  or  indi- 
cated the  notion  of  the  testator  that  his  wife,  with  respect  to  the 
management  and  use  of  the  property,  should  be  clothed  with  the 
duties  of  a  trustee  and  guided  by  the  strict  rules  to  which  trustees 
are  subjected.  In  this  case,  while  a  trust  is  created  by  implication, 
all  of  the  stringent  injunctions  of  the  testator  with  respect  to  his 
widow's  use,  enjoyment,  or  control,  of  the  property,. remain  with 
all  their  meaning.  The  one-half  of  the  income  of  "  all  of  his  prop- 
erty of  every  kind,"  of  which  he  might  die  seized,  is  given  to  his 
wife  "without  restraint,  deduction  or  interference  in  any  man- 
ner whatsoever."  Such  language,  in  connection  with  that  sub- 
sequently used,  enjoining  his  legal  heirs  against  attempting  to 
interfere  with  the  "full  enjoyment,  use,  management  and  direc- 
tion and  disposition  of  the  property  and  income  of  his  estate," 
under  penalty  of  being  excluded  from  any  interest  or  share 
therein,  contains  most  significant  expressions  of  an  intention  that 
his  widow  should  have  a  half  of  the  income  of  his  property  "of 
every  kind,"  which  could  not  be  cut  down  and  which  she  was 
fully  to  enjoy  and  manage.  It  is  also  significant  that  the  direc- 
tion to  sell  is  only  in  the  event  of  a  sale  becoming  necessary  to 
discharge  debts.  I  cannot  read  this  will  without,  not  only  infer- 
ring the  intention  of  the  testator  to  have  been  that  his  property 
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should  remain  in  specie  for  his  wife's  benefit  and  subject  to  her 
uncontrolled  management,  but  also  seeing  therein  that  intention 
to  be  plainly  expressed.  It  is  inconceivable  that  Mr.  James,  in 
drawing  a  will  in  such  language,  had  the  intention  that  his  widow 
should  at  once  convert  and  capitalize  the  estate  in  such  forms  of 
investment  as  the  law  sanctions,  by  rules  established  for  the  con- 
struction of  wills  colorless  as  to  any  expression  of  intention.  To 
quote  the  words  of  Lord  Chancellor  Cottenham,  in  Pickering  v, 
Pickeringy  4  My.  &  Or.  at  p.  800,  **I  think  it  would  be  a  violation 
of  the  testator^s  intention  not  to  allow  the  wife  to  enjoy  the  in- 
come of  the  property  as  it  is."  This  case  diflEers  from  others 
which  have  been  cited,  in  that  the  testamentary  disposition  was 
not  strictly  of  an  estate  to  be  enjoyed  in  succession  oy  different 
persona  One-half  of  the  income  of  the  testator's  property  is 
given  to  his  legal  heirs  and  though  it  may  have  proved  to  be,  as 
counsel  has  put  it,  an  illusory  gift,  because  of  the  burdens  im- 
posed upon  their  share  of  first  discharging  thereout  all  the  taxes 
and  charges  against  the  estate,  nevertheless,  the  situation  was,  and 
is,  that  of  a  division  of  the  income  of  the  property  between  the 
widow  and  the  testator's  legal  heirs.  To  the  extent  that  their  half 
of  the  income  is  applied  in  payment  of  taxes  and  other  charges, 
their  reversionary  interest  is  protected,  and  benefited,  and  they 
can  only  complain  of  the  testator's  subordinating  their  interests  so 
completely  to  those  of  his  widow.  The  counsel  for  the  heirs  has 
made  a  very  able  and  ingenious  argument,  which  he  has  fortified 
by  reasoning  upon  cases  in  the  English  courts,  as  well  as  upon 
some  in  this  country ;  but  all  the  cases  that  I  have  seen  recognize 
that  the  rule  of  intention  must  always  override  established  rules 
of  construction.  It  is  only  where  the  instrument  fails  to  express, 
or  to  disclose,  an  intention,  that  we  must  resort  to  the  rules  which 
have  been  established  by  the  decisions  of  the  courts.  That  An  in- 
tention is  manifest  in  the  will  in  question,  I  have  endeavored  to 
show.  We  have  only  to  put  ourselves  in  the  testator's  situation, 
when  he  was  making  his  will  and  therein  providing  for  the  enjoy- 
ment of  his  estate  by  his  wtfe,  to  be  impressed  with  the  convic- 
tion that  he  had  no  idea  of  constituting  a  technical  trust,  with  all 
its  duties  and  obligations;  but,  without  children  or  descendants, 
he  draws  a  will  in  his  own  strong  language,  making  what  he  sup- 
posed to  be  an  ample  provision  for  his  wife  during  her  life  and 
one  in  harmony  with  the  conditions  under  which  she  had  lived. 
He  cares  little  for  others,  in  comparison,  if  we  may  judge  from  the 
language  of  his  will ;  but  he  recognizes  the  claims  of  that  general 
class  designated  as  his  **legal  heirs." 

I  deem  it  of  considerable  significance,  when  considering  this 
case  in  connection  with  others,  to  whicli  our  attention  has  been 
referred,  and  in  addition  to  the  difference  in  the  facts  and  phrase- 
ology upon  which  I  have  commented,  that  this  testamentary  dis- 
position was  not  that  of  a  gift  of  the  residuary  estate  to  trustees  ; 
although  even  in  such  a  case  a  plain  intention  discoverable  in  the 
will  would  prevail  against  an  arbitrary  rule  of  law.  In  Jarinan 
on  Wills,  (p.  *613),  it  is  said  with  reference  to  a  residuary  devise 
that  the  same  principle  applies,  *'if  an  intention  that  the  property 
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shall  be  enjoyed  in  specie  can  be  collected  from  the  terms  m 
which  either  the  life  interest,  or  the  ulterior  subject  of  disposition, 
or  both  these  interests,  is  or  are  bequeathed."  In  this  cose,  as  in 
every  other  case  where  a  will  is  the  subject  of  construction,  it  is 
the  intention  of  the  testator  and  not  the  rule  of  construction 
which  is  to  govern,  when  they  come  in  conflict.  In  Redfield  on 
"Wills  (2  vol.  *478),  it  is  said  that,  *'Where  there  is  anything  in  the 
will  from  which  it  may  fairly  be  inferred  that  the  testator  expec- 
ted the  tenant  for  life  to  enjoy  the  property  specidcally,  it  cannot 
be  converted  into  money  or  public  funds ;  but  the  remainderman 
must  take  his  chance  of  anything  remaining  after  termination  of 
the  life  estate."  The  latter  remarks  were  made  with  reference  to 
the  case  of  Howe  v.  Earl  of  Dartmouth. 

Howe  V.  Karl  of  Dartmouth^  7  Ves.  137,  is  considered  to  be  the 
leading  case  in  England,  upon  the  question  whether  property  be- 
queathed by  a  testator  shall  be  retained  in  specie,  or  whether,  if 
of  the  perishable  class  of  securities,  it  shall  be  conveited  in  such 
a  way  as  to  produce  capital  bearing  interest  The  rule  as  laid 
down  by  Ijord  Chancellor  Eldon  in  that  case,  as  explained  by 
subsequent  decisions,  among  which  is  particularly  to  be  mentioned 
that  oi  Lord  Cottenham  in  Pickering  v.  Pickering^  supra,  is  this : 
that  where  there  is  a  residuary  bequest  of  personal  estate,  to  be 
enjoyed  by  several  persons  in  succession,  a  court  of  equity,  in  the 
absence  of  any  evidence  of  a  contrary  intention,  will  iissume  that 
it  was  the  intention  of  the  testator  that  his  legatees  should  enjoy 
the  same  thing  in  succession  and,  as  the  only  means  of  giving 
effect  to  such  intention,  will  direct  the  conversion  of  personalty 
into  permanent  investments  of  a  recognized  character.  Lord 
Eldon  laid  down  the  rule  in  that  case,  because  of  the  absence  of 
language  in  the  will  from  which  the  direction  of  the  testator  might 
be  inferred  that  his  estjite  should  continue  as  it  was.  Some  dif- 
ference of  opinion  has  existed  among  the  English  judges  with  re- 
spect to  the  application  of  the  rule  laid  down  in  Howe  v.  Earl  of 
Vartmouthy  which,  in  the  recent  case  of  Macdonald  v.  Irmne,  ll 
R,  8  Ch.  D.  101.  is  adverted  to  in  the  opinion  of  Lord  Justice 
Thesiger.  In  the  previous  case  of  Hinves  v.  Hinves,  3  Hare, 
611,  Vice-Chancellor  WiGRAM  had  said  :  "  The  court  in  applying 
the  rule  has  leant  against  conversion  as  strongly  as  is  consistent 
with  the  supposition  that  the  rule  itself  is  well  founded."  In  Morgan 
V.  Morgan,  14  Beav.  72,  the  master  of  the  rolls.  Sir  John  RoM- 
ILLY,  said  that,  "  the  effect  of  the  later  cases  has  been  to  allow 
small  in'lications  of  intention  to  prevent  the  application  of  the 
rule."  Lord  Thesiger,  referring  to  the  leaning  of  these  judges, 
with  others,  against  the  application  of  the  rule,  adopts  the  fol- 
lowing words  of  Lord  Romilly  :  **  That  unless  there  can  be  gath- 
ered from  the  will  some  expression  of  intention  that  the  property 
is  to  be  enjoyed  in  specie,  the  rule  in  Hotoe  v.  Earl  of  Dartmouth 
is  to  prevail.  It  is  therefore  incumbent  on  the  persons  contesting 
the  application  of  that  rule,  and  on  the  court  which  forbids  that, 
application,  to  point  out  the  words  in  the  will  which  exclude  it, 
and  if  this  cannot  be  done  the  rule  must  apply.  *  *  *  In  al- 
most all,  if  not  all,  the  cases  which  have  been  cited  in  argument^ 
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where  such  an  intention  was  found  to  exist,  *  *  *  we  find 
either  words  in  their  natural  or  literal  sense  importing  use  or  en- 
joyment of  the  property  in  the  state  in  which  the  testator  left  it 
at  his  death,  or  directions  in  the  will  as  to  the  conversion  of  the 
property  which  were  inconsistent  with  a  conversion  by  the  court 
taking  place  upon  the  death  of  the  testator."  In  that  case  the 
lords  justices  divided  in  opinion,  as  to  whether  any  of  the  ele- 
ments  existed  in  the  will  under  consideration  to  show  the  inten- 
tion of  the  testator  that  the  case  should  be  taken  out  of  the  general 
rule;  but  they  all  agreed,  if  there  was  a  sufficient  indication  of 
intention  in  the  will  itself  to  that  effect,  that  the  personalty  should 
remain  in  specie  until  after  the  death  of  the  testator  s  wife.  While 
there  the  testator  gave  to  his  wife  for  life  **all  the  income,  divi- 
dends and  annual  proceeds  of  his  entire  estate,"  there  were  not 
present  these  significant  words  of  injunction  against  any  "deduc- 
tion," or  any  interference  with  her  use,  enjoyment  or  manage- 
ment 

In  Blann  v.  Bell,  2  De  Gex,  Macn.  &  G.  775,  the  principle  was 
distinctly  recognized  that  the  intention  in  the  will  should  govern 
upon  the  question  of  the  retention  of  property  in  specie  and  that 
wliere  it  is  seen  to  exist  the  case  will  oe  taken  out  of  the  general 
rule.  In  CoUins  v.  Collins,  2  My.  &  K  703,  the  language  of  the 
gift  to  the  wife  is  not  unlike,  in  its  effect,  to  that  in  the  present 
case.  The  testator  there  gave  "  all  and  every  part  of  his  property 
in  every  shape  and  without  any  reserve  and  in  whatever  .manner 
situated,  for  her  natural  life,"  and  at  her  death  the  property  was 
to  be  divided  among  his  father,  brothers  and  a  sister.  Sir  John 
Leach,  M,  R,  held  the  rule  in  [fowe  v.  Uarl  of  DartmoiUh  did  not 
apply.  In  this  state  the  rule  laid  down  in  the  Earl  of  Dartmouth's 
case  was  early  adopted,  as  applicable  in  the  absence  of  any  indica- 
tion of  an  intention  on  the  part  of  the  testator  that  the  legatee  for 
life  should  enjoy  the  property  in  its  then  state.  See  Spear  v. 
Tinkham,  2  Barb.  Ch.  211,  and  other  cases  cited  on  brief  for 
heiiu  In  every  case,  in  this,  or  any  other  state,  however  string- 
ently that  rule  is  applied  as  between  a  tenant  for  life  and  remain- 
derman, it  is  the  absence  of  manifest  or  plain  intention  which  sets 
it  in  operation.  In  Clarkson  v.  Clarkson,  18  Barb.  646,  the  de- 
cision of  the  question  of  the  disposition  to  be  made  of  extraordi- 
nary dividends  was  referred  to  the  discoverable  intention  of  the 
testator.  The  case  of  King  v.  Talbot,  40  N.  Y.  76,  frequently 
cited,  has  no  application.  The  question  discussed  was  with  refer- 
ence to  how  the  discretion  of  trustees  is  prudently  and  lawfully 
exercised  in  the  investment  of  moneys  held  for  the  benefit  of 
minors  and  a  very  strict  rule  was  laid  down. 

What  I  have  said  is  applicable  to  the  question  of  the  right  of 
the  widow  to  retain  in  specie  the  personal  estate  bequeathed  and 
to  her  right  to  have  and  to  enjoy  the  income  from  it,  as  it  had 
been  received  by  the  testator  in  his  lifetime. 

The  testator  knew  about  his  investments.  They  were  spread 
out  on  his  books  and  the  comprehensive  words  of  a  gift  of  hi» 
"property  of  every  kind,"  "  without  restraint,  deduction  or  inter- 
ference in  any  manner,"  are  especially  significant  of  the  intention 
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that  his  widow  should  have  whatever  came  into  the  estate  in  the 
form  in  which  he  left  it 

The  point  is,  also,  made  by  the  contestants  that  certain  interests 
and  dividends,  collected  upon  certain  stocks  and  bonds  prior  to 
his  discharge  by  the  receiver,  who  was  appointed  of  the  firm  prop- 
erty should  have  been  carried  to  capital,  instead  of  being  crea- 
ited  to,  and  distributed  as,  incoma  The  question  concerns  the 
receiver's  liquidation  of  the  partnership  affaii-s.  In  an  action 
brought  within  a  few  months  of  the  testator's  decease  by  a  cred- 
itor of  the  firm,  for  the  protection  and  distribution  of  its  assets,  a 
receiver  was  appointed;  who  continued  until  December,  1885, 
when  a  judgment  in  the  action  was  rendered,  settling  his  accounts 
and  directing  him  to  deliver  over  the  assets  in  his  hands  to  Mrs. 
James ;  who  was  entitled,  in  her  capacity  as  executrix  of  the  sur- 
viving partner,  to  settle  with  the  legal  representatives  of  the  de- 
ceased partner.  Under  the  provisions  of  Mr.  James'  will  his  exe- 
cutrix became  vested  at  once  with  the  title  to  all  of  his  estate,  in 
the  capacity  of  a  trustee  for  the  purposes  mentioned.  Included 
in  the  property  of  the  estate  was  the  testator's  interest  in  the  firm 
of  F.  P.  James  &  Co.  The  direction  as  to  his  widow's  right  to  one- 
half  of  the  income  applied,  of  course,  as  well  to  that  species  of 
property.  For  the  reasons  I  have  just  expressed,  she  was  under 
no  obligation  to  convert  and  to  capitalize  those  assets,  or  the  in- 
come received  thereon.  The  interest  of  Mr.  James'  partner,  Mr. 
Taylor,  was  in  one-fifth  of  the  profits  of  the  business  and  that  in- 
terest, which,  upon  bis  death,  vested  in  Mra.  Taylor  as  his  execu- 
trix, has  been  settled  with.  So  far  as  the  question  of  the  winding 
up  of  the  partnership  business  is  concerned,  I  fail  to  find  any  sub- 
stantial ground  for  the  objection  of  the  contestants  as  to  the  treat- 
ment by  the  receiver  of  the  income  and  expenses.  The  evidence 
is  that  twenty  per  cent  of  the  income  was  credited  to  the  Taylor 
account ;  to  which  was,  also,  charged  its  due  proportion  of  the 
expenses  of  the  receivership.  That  seems  to  me  to  have  been  a 
proper  method  of  liquidating  the  business.  The  decree  in  the  re- 
ceivership  action  passing  on  the  accounts  is  not  open  to  attack  in 
this  proceeding  and,  with  respect  to  the  right  of  the  executrix  of 
Mr.  James  to  treat  as  income  the  particular  moneys  collected  by 
way  of  dividends  and  interest  and  paid  over  to  her  by  the  receiver, 
I  do  not  see  how  the  next  of  kin  can  be  heard  to  complain.  That 
was  her  right  under  the  provisions  of  the  will  and  mdirectly,  if 
not  directly,  they  were  benefited  by  all  that  was  income  to  the  es- 
tate. 

Objection  was  made  by  the  contestants  to  the  settlement  which 
was  effected  by  the  executrix  as  to  the  interest  of  her  husband's 
former  partner,  Mr.  Taylor.  He  predeceased  Mr.  James  by  a  few 
days  only,  leaving  his  widow  sole  exedtitrix.  Pending  the  admin- 
istration of  the  receiver,  who  had  been  appointed  of  the  partnership 
property,  Mrs.  James  commenced  negotiations  for  a  settlement 
with  Mrs.  Taylor  as  to  the  claims  of  the  Taylor  estate.  They 
eventually  agreed  upon  the  sum  of  $27,000,  after  varying  more  or 
less  widely  in  their  estimates  of  what  was  due  upon  the  Taylor 
interest    The  settlement  was  not,  however,  consummated  between 
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them.  Mr.  Jansen  then  became  the  purchaser  from  Mra  Taylor 
and  took  from  her  a  transfer  of  all  claims,  which  the  Taylor  estate 
had  against  the  assets  of  F.  P.  James  &  Co.,  including  certain 
lands  in  Iowa  and  Texas.  However  this  arrangement  was  brought 
about,  is  only  matter  of  inference.  There  is  nothing  to  show  that 
Mrs.  James  had  any  interest  in  the  Jansen  purchase.  She  doubted 
her  right  to  complete  her  negotiations  with  Mrs.  Taylor,  and  the 
latter  was  advised  by  her  counsel  not  to  sell  to  Mrs.  James,  either 
individually,  or  as  executrix.  After  Jansen  became  the  represent- 
ative of  the  Taylor  interest,  and  when  Mrs.  James  had  become 
possessed  of  the  assets  upon  the  discharge  of  the  receiver,  a  settle- 
ment was  reached,  upon  statements  made  by  an  accountant  as  to 
tlie  firm  affairs,  which  were  based  upon  figures  showing  what  was 
due  to  the  James  estate,  what  was  due  upon  the  Taylor  interest 
and  what  was  the  total  cost  of  the  securities  as  shown  by  the  firm 
books.  The  increase  in  the  figures  of  the  statements,  upon  which 
the  settlement  was  made  with  Jansen,  over  those  in  the  statement 
made  at  the  time  of  the  proposed  settlement  with  Mrs.  Taylor, 
was  accounted  for  by  reason  of  the  advance  in  value  of  the 
securities.  Mrs.  James  then  transferred  to  Jansen  one-fifth  of  all 
the  securities  of  the  late  firm  and  received  back  from  him,  in  cash, 
the  difference  between  one-fifth  of  their  cost  price  and  the  amount 
which  had  been  found  due  from  the  firm  to  the  Taylor  estate. 
Upon  examination  of  the  facts  upon  which  an  adjustment  of 
accounts  and  interests  was  reached  and  this  settlement  was  made, 
and  which  are  quite  complicated,  I  am  satisfied  that  the  surrogate 
reached  a  correct  conclusion  and  that  the  evidence  supported  the 
findings  which  he  made.  The  contestants  have  not  shown  that 
any  wrong  principle  was  adopted  ;  or  that  the  facts  were  wanting 
to  justify  tnat  part  of  his  decree  upon  the  accounting.  The 
general  "term  has  reviewed  his  decision  and  the  question  must 
stop  thera 

With  respect  to  the  question  of  the  propriety  of  crediting  Mr. 
James'  capital  with  interest  to  the  time  of  the  final  settlement, 
there  is  no  evidence  of  any  agreement  to  allow  interest  aud  the 
fact  that,  in  making  up  previous  accounts  between  the  partnera, 
interest  bad  been  credited  is  not  suflSicient  evidence  of  usage  to 
dispense  with  the  necessity  of  proving  a  special  agreement  There 
were  no  articles  of  co-partnership  and  all  that  was  found  with  res- 
pect to  the  partnership  interests  was  that  Mr.  Taylor  was  to  have 
one-fifth  of  the  pronts  and  was  to  bear  one-fifth  of  the  losses 
of  the  businesa  When  their  association  of  interests  was  dis- 
dissolved  by  death,  there  was  nothing  upon  which  a  right  to 
claim  interest  on  Mr.  James*  capital  could  rest. 

As  to  the  claims  of  Jansen,  as  assignee  of  Tavlor's  executrix^ 
with  reference  to  the  lands  in  Iowa  and  Texas,  they  do  not  seem 
to  have  been  comprised  within  the  settlement.  Such  claims  must 
be  the  subject  of  tuture  arrangement. 

The  questions  which  I  have  considered  with  respect  to  this  ac- 
counting are  all  which  demand  any  review  by  us.  The  record  is 
very  voluminous  and  has  required  much  time  for  its  consideration. 
St.  Rep.,  Vol.  LXVI.        33 
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Without  further  discussion  of  the  matter,  I  am  satisQed  with  the 
correctness  of  the  conclusions  reached  by  the  general  term,  in  \t» 
order  upon  the  surrogate's  decree,  ana  I,  therefore,  advise  its 
affirmance ;  with  costs  to  all  parties  who  have  appeared  by  coun- 
sel and  have  filed  briefs  upon  this  appeal,  to  be  paid  out  of  the 
estate. 

All  concur,  Bartlett,  J.,  upon  all  points  except  as  to  the 
alleged  dividends  of  the  construction  companies,  so  called,  he 
holding  the  judgment  should  be  entirely  reversed  so  far  as  it 
decides  the  dividends  paid  by  the  companies  to  be  income  and  the 
accounts  changed  accordingly ;  Finch,  J.,  not  voting. 

Ordered  accordingly. 

The  People  ex  rel.  K  Devillo  Root,  as  Supervisor,  etc.,  RespX 
V.  The  Board  of  Supervisors  of  the  County  of  Steuben^ 
App'lt* 

{Court  of. Appeals,  Filed  May  SI,  1895.) 

1.  Bridge— Liability  op  county. 

Under  the  Highway  Law,  a  county  is  bound  to  contribute  to  the  ex- 
pense of  a  free  public  bridge  construct  by  a  town  wholly  within  \X» 
bounds,  and  not  crossing  border  lines,  when  the  cost  exceeds  one-sixth  of 
one  per  cent,  on  the  ass^sed  valuation  of  the  taxable  property  of  ihe  town. 

2.  Same— Within  village  limits. 

A  bridge,  located  within  the  limits  of  an  incorporated  village,  which  i» 
witliin  a  town,  is  a  town  bridge  within  the  statute,  where  the  village  char- 
ter excepts  such  bridge  from  the  jurisdiction  of  the  village  authorities  and 
leaves  it  under  the  direction  and  control  of  the  commissioners  of  highways- 
of  the  town. 

Appeal  from  order  of  the  general  term  of  the  supreme  court  ii> 
the  fifth  judicial  department,  entered  upon  an  order  which  af- 
firmed an  order  of  special  term  granting  an  application  by  the 
relator  for  a  peremptory  writ  of  mandamus. 

The  writ  required  the  board  of  supervisors  of  Steuben  county 
to  levy  upon  the  taxable  property  of  the  county  the  sum  of 
$1,840.03,  part  of  the  expenses  incurred  by  the  town  of  Addisoi^ 
for  bridge  purposes  during  the  year  preceding  November  1,  1898* 
It  appeared  from  the  application  that  the  bridge  crossing  the 
Canisteo  river  in  the  village  of  Addison,  in  the  town  of  Addison^ 
in  1892,  became  unsafe  and  was  condemned  by  the  state  engineer 
and  surveyor,  and  upon  application  of  highway  commissioners  of 
the  town  the  town  board  authorized  the  construction  of  a  new 
bridge  in  place  of  the  one  condemned ;  that  a  new  bridge  was 
built;  that  the  cost  of  the  new  bridge  and  of  repairs  upon 
other  bridges  of  the  town  during  the  year  mentioned  was 
$7,144.62.  In  November,  1893,  highway  commissioners  of 
the  town  made  and  delivered  to  the  supervisor  of  the  town 
a  verified  statement  pursuant  to  section  132  of  the  Highway 
Law  (chap.  568,  Laws  of  1890)  of  the  expenses  incurred  i» 
the  erection  and  repair  of  bridges  in  the  town  during  the  pre- 
vious year,  showing  that  the  county  was  indebted  to  the  town  if» 
the  sum  of  $1,840.03,  that  being  one-tliird  of  the  excess  of  said 

>  Affirming  62  St.  Uep.  691. 
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expenditure  abore  one-sixth  of  one  per  cent  of  the  total  assessed 
valoation  of  said  town  for  the  year  1898.  The  supervisor  of  the 
town,  pursuant  to  section  138  of  the  Highway  Law,  presented  the 
statement  to  the  board  of  supervisors  at  its  session  in  November, 
1893,  and  the  board  disallowed  the  claim  on  the  ground  that  it 
was  not,  nor  was  any  part  thereof  a  legal  charge  against  the 
county. 

On  the  return  of  the  order  to  show  cause,  the  board  of  super- 
visors appeared  by  counsel,  and  after  hearing  the  parties  the  per- 
emptory writ  was  granted  requiring  the  board  to  convene  and 
levy  upon  the  tax&me  property  of  the  county  a  sum  sufficient  to 
pay  its  share  of  such  expenditure.  The  main  controversy  is  as  to 
the  legal  liability  of  the  county  of  Steuben  to  pay  any  part  of  the 
cost  of  the  bridge  over  the  Canisteo  river,  the  bridge  oeing  wholly 
witliin  the  town  of  Addison,  and  not  upon  its  boundary.  Section 
130  of  the  Highwav  Law  is  as  follows: 

"Section  130.  Where  town  or  county  expense.  The  towns  of 
this  state,  except  as  otherwise  herein  proviaed,  shall  be  liable  to 
pay  the  expenses  for  the  construction  and  repair  of  its  public  free 
ondges,  constructed  over  streams  or  other  waters  within  their 
bounds,  and  their  just  and  equitable  share  of  such  expenses  when  so 
constructed  over  streams  or  other  waters  upon  their  boundaries 
except  between  the  counties  of  Westchester  and  New  York ;  and 
when  such  bridges  are  constructed  over  streams  or  other  waters 
forming  the  boundary  lines  of  towns,  either  in  the  same  or  adjoin- 
ing counties,  such  towns  shall  be  jointly  liable  to  pay  such  ex- 
penses, except  that  when  the  whole  expense  in  any  one  town,  for 
any  one  year,  for  the  construction,  care,  maintenance,  preservation 
and  repair  of  its  bridges,  shall  exceed  one-sixth  of  one  per  centum 
on  the  assessed  valuation  of  the  taxable  property  of  the  town  for 
that  year,  the  county  in  which  such  town  is  located,  shall  then  pay 
not  less  than  one-third  part  of  such  excess.  Each  of  the  counties 
of  this  state  shall  also  he  liable  to  pay  for  the  construction,  care, 
maintenance,  preservation  and  repair  of  public  bridges,  lawfully 
constructed  over  streams  or  other  waters  forming  its  boundary  line, 
not  less  than  one-sixth  part  of  the  expenses  of  such  construction, 
care,  maintenance,  preservation  and  repair.^* 

Section  131  of  the  Highway  Law,  which  was  repealed  by  the 
Gk)unty  Law  (Chap.  686  of  the  Laws  of  1892),  authorized  the 
board  of  supervisors,  when  it  should  appear  that  any  town  will 
be  unreasonably  burdened  by  erecting  or  repairing  any  necessary 
free  bridge  "in  such  town  or  on  its  borders,*  to  cause  "a  sum  not 
exceeding  $2,000  in  any  one  year,  "in  addition  to  the  amounts 
provided  for  in  the  last  preceding  section,"  to  be  raised  and  levied 
hy  the  county  to  pay  such  portion  of  the  expense  of  such  bridge 
as  the  board  may  deem  proper.  Section  63  of  the  County  Law 
took  the  place  of  section  131  of  the  Highway  Law  repealed.  Sec- 
tion 63  is  as  follows :  "County  aid  to  towns  for  the  construction 
and  repair  of  bridges.  If  the  board  of  su|)ervisor8  of  any  county 
shall  deem  any  town  in  the  county  to  be  unreasonably  burdened 
by  its  expenses  for  the  construction  and  repair  of  its  bridges,  the 
board  may  cause  a  sum  of  money  not  exceeding  $2,000  in  any 
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one  year  to  be  raised  by  tbe  couDty  and  paid  to  such  town  to  aid 
in  defraying  such  expenses." 

M.  Rumsey  Miller,  for  app*lt ;  John  F.  Parkhurst,  for  resp't 

Andrews,  Ch.  J. — The  important  question  in  this  case  is 
whether,  under  the  Highway  Law,  a  county  is  bound  to  contri- 
bute to  the  expense  of  a  free  public  bridge  constructed  by  a  town 
wholly  within  its  bounds,  and  not  crossing  border  lines,  when  tbe 
whole  cost  exceeds  one-sixth  of  one  per  centum  on  the  assessed 
valuation  of  the  taxable  property  of  the  town.     The  question  de- 

E3nds  upon  the  true  construction  of  section  130  of  the  Highway 
aw  (Chap.  568  of  the  Laws  of  1890).  The  courts  below  have 
answered  this  question  in  favor  of  the  town  and  against  the  county. 
It  is  claimed  in  support  of  this  conclusion  that  the  reason  able  con- 
struction of  the  section  makes  a  county  liable  to  pay  one-thiixl  of 
the  total  bridge  expenditure  of  any  town  in  any  one  year,  for 
bridges  wholly  within  the  town  or  otherwise,  in  excess  of  the  one- 
sixth  of  one  per  cent  on  the  assessed  valuation  of  the  properly  of 
the  town.  It  is  on  the  other  hand  contended  in  behalf  of  the 
county  of  Steuben,  that  the  section  in  question  imposes  no  duty 
upon  a  county  to  contribute  to  the  expense  of  erecting  a  bridge 
which  is  wholly  within  a  town,  but  that  the  compulsory  clause  in 
the  section  applies  only  to  bridges  on  streams  which  divide  towns 
in  the  same  county,  or  towns  in  different  counties.  In  other 
words,  that  the  right  to  demand  contribution  from  the  county 
only  exists  when  the  bridge  crosses  boundary  lines  either  of  towns 
or  counties,  or  both. 

At  the  time  of  the  passage  of  the  act  of  1890  the  compulsory 
obligation  of  a  county  to  aid  in  the  construction  of  bridges  was 
limited  to  bridges  across  county  boundaries.  From  the  founda- 
tion of  the  state  government  the  duty  of  maintaining  highways 
and  bridges  has  been  cast  on  the  towns,  and  not,  as  in  England, 
upon  counties.  But  from  time  to  time  special  statutes  were 
passed  changing  the  rule  in  special  cases.  See  Hill  v.  Super- 
visors,  etc,j  12  N.  Y.  52.  Tlie  legislature  also  recognizing  the 
hardship  which  would  frequently  arise  in  imposing  the  whole 
burden  of  maintaining  a  bridge  upon  a  particular  town,  at  an  early 
day  authorized  boards  of  supervisors  to  grant  relief  in  their  dis- 
cretion to  an  overburdened  town  to  the  extent  of  one  thousand 
dollars  a  year,  and  to  put  upon  the  county  a  charge  to  that  ex- 
tent for  the  benefit  of  a  town.  This  power,  firat  given  by  chapter 
186  of  the  Laws  of  1801,  the  exercise  of  which  was  made  subject 
to  revision  by  the  court  of  common  pleas  on  application  of  a  com- 
missioner of  highways  dissatisfied  with  the  determination  of  the 
supervisors,  was  subsequently  confirmed  and  continued  by  the 
Revised  Laws  of  1813  (Vol.  2,  p.  282,  section  83),  and  later  by 
the  Revised  Statutes  (1  Rev.  St  524,  section  119  et  seq.),  By 
chapter  482  of  the  Laws  of  1875  a  further  advance  was  made  for 
the  relief  of  towns,  and,  in  case  of  a  bridge  crossing  a  county  line, 
each  of  the  counties  interested  was  made  absolutely  liable  to  pay 
one  sixth  of  the  expense  thereof.  This  brief  reference  to  the  prior 
legislation  shows  that  when  the  Highway  Law  of  1890  was  enacted 
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the  obligntioQ  rested  upon  the  towns  to  construct  bridges,  whether 
wholly  within  the  town  or  connecting  two  towns  within  a  county, 
or  towns  in  different  counties,  and  that  no  compulsory  obligation 
rested  upon  a  county  to  aid  in  constructing  bridges,  except  in  the 
sinde  case  of  a  bridge  crossing  a  county  line.  In  the  case  of  a 
bridge  wholly  within  a  town,  or  connecting  two  towns  in  the  same 
county,  the  board  of  supervisors  possessed  discretionary  power  to  aid 
to  the  extent  of  $1,000  a  town  which  it  deemed  overburdened.  The 
Highway  Law  of  1890  consolidated  and  revised  the  prior  legisla- 
tion of  the  state  upon  the  subject  of  highways.  It  was  not  strictly 
a  consolidation  of  tl>e  prior  statutes.  New  provisions  were  en- 
grafted on  the  antecedent  law  for  the  purpose  of  improvinff  the 
highway  system.  It  is  conceded  that  section  130  enlarged  the 
preexisting  liability  of  a  county  by  imposing  an  absolute  obliga- 
tion upon  the  county  to  pay  a  proportion  of  the  cost  of  a  bridge 
across  the  border  line  of  two  towns  in  the  same  county,  in  case  of 
an  excess  of  cost  to  each  town  beyond  one-sixth  of  one  per  cent, 
of  the  assessed  valuation  of  the  property  therein.  But  it  is  in- 
sisted that  the  obligation  was  not  imposed  in  respect  of  a  bridge 
whollv  within  a  town,  however  large  an  expenditure  might  be  re- 
quired for  its  construction.  As  to  a  town  so  situated  it  is  insisted 
tlie  only  resource  is  an  application  to  the  discretion  of  the  board 
of  supervisors.  It  is  difficult  to  suppose  that  a  construction  of 
section  130,  which  imposes  an  imperative  obligation  upon  a  county, 
in  case  two  towns  in  the  same  county  are  interested  m  the  bridge, 
each  of  which  must  bear  its  equal  share  of  the  burden,  and  frees 
it  from  obligation,  when  a  single  town  happens  to  be  traveraed  by 
a  stream,  not  upon  its  boundary,  over  which  a  bridge  is  required, 
could  have  been  intended  by  the  legislature.  If  any  greater 
measure  of  relief  was  required  than  was  given  under  prior  legisla- 
tion, the  single  town  upon  which  the  duty  to  build  a  oridgealone 
rests,  would  seem  to  have  the  strongest  claim  to  the  consideration 
of  the  legislature  and  of  the  county.  The  section  is  not  free  from 
obscurity.  It  recognizes  in  the  first  clause  the  general  principle 
of  our  legislation,  that  the  construction  of  highways  ana  bridges 
is  a  town  duty  and  charge,  but  the  declaration  of  liability  is  coupled 
with  the  words,  "except  as  herein  otherwise  provided."  There  is 
no  exemption  from  liability  to  be  found  in  the  section,  applicable 
to  the  case  of  a  bridge  constructed  within  a  town,  unless  the  obliga- 
tion imposed  on  the  county  by  the  subsequent  clause  applies  to 
such  a  case.  Upon  reading  the  first  clause  witii  the  words  of  ex- 
emption, it  would  naturally  be  expected  that  there  would  subse- 
quently be  found  some  exemption  from  liability  which  would 
famish  a  reason  from  their  insertion.  There  is  plausibility  in  the 
contention  that  the  words  in  the  subsequent  clause,  "except  that 
when  the  whole  expense  in  any  one  town  for  any  one  year,  shall 
exceed,"  etc.,  relate  exclusively  to  the  matter  immediately  preced- 
ing, namely,  bridges  constructed  on  boundary  linea  But  the  words 
of  the  exception  are  very  general  and  comprehensive.  The  county 
is  to  be  liable  "  when  the  whole  expense  to  any  one  town  "  shall 
exceed  the  sum  stated.  There  is  no  discrimination  in  the  language 
between  the  towns,  or  as  to  the  character  of  the  bridges,     we 
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think  that  the  obscurity  arising  from  punctuation  and  the  ar- 
rangement of  the  clauses  is  fairly  dispelled  by  a  consideration 
of  the  whole  section  and  the  presumed  legislative  purpose,  and  by 
the  consideration  that  the  construction  claimed  by  the  county 
would  lead  to  an  unjust  discrimination.  The  general  scope  of 
the  section  is,  we  think  first,  to  declare  the  general  liability  of 
towns  in  respect  of  highways  and  bridges  ;  second^  to  declare  the 
liability  of  towns  as  between  themselves  as  to  bridges  constructed 
upon  boundary  lines ;  thirds  to  impose  upon  the  county  a  fixed 
liability  based  upon  the  relation  between  the  cost  of  bridges  and 
their  maintenance,  and  the  taxable  values  of  the  town  irrespective 
of  boundary  lines;  wc\A  fourth^  to  impose  an  added  liability  as  to 
bridges  erected  on  county  lines.  SeJjtion  131,  since  repealed,  but 
which  may  properly  be  referred  to  in  aid  of  the  construction  of 
section  130,  strengthens  the  interpretation  given  by  the  courts  be- 
low to  that  section.  It  authorissed  the  board  of  supervisors  to 
levy  upon  the  cx)unty  a  sum,  not  exceeding  two  thousand  dollars 
in  any  one  year,  to  relieve  any  town  unduly  burdened  by  the 
erection  of  a  bridge,  and  declares  that  this  is  "in  addition  to  the 
amounts  provided  for  in  the  last- preceding  section."  The  addi- 
tional aid  was  authorized  to  be  given  to  any  town,  and  not  to  bor- 
der towns  or  towns  divided  by  a  stream  only.  The  language  of 
section  131  implies  that  the  towns  had  received  benefits  under 
section  130,  and  this  aid  was  to  be  "in  addition."  We  find  noth- 
ing in  the  County  Law  of  1892  which  affects  the  construction  of 
the  act  of  1890. 

There  are  some  technical  questions  raised  by  the  defendant : 
(1)  It  is  claimed  that  the  bridge  being  within  the  village  of  Addi- 
son, although  the  village  is  within  the  town,  it  was  not  a  town 
bridge  within  the  statute.  The  answer  is  that  by  the  village 
charter  (Iaws  of  1873,  chap.  200)  the  bridges  over  the  Canisteo 
river  and  Tuscarora  creek  are  excepted  from  the  jurisdiction  of 
the  village  authorites  and  are  placed  under  the  direction  and  con- 
trol of  the  commissioners  of  highways  of  the  town,  "to  the  same 
extent  as  if  the  act  had  not  been  passed."  (2)  We  think 
the  claim  presented  to  the  supervisors  sufficiently  indicated  that 
the  claim  was  made  in  behalf  of  the  town  of  Addison  for  an  ex- 
penditure made  by  the  town  in  erecting  a  free  public  bridge  in 
the  village  and  town  of  Addison  under  the  authority  of  the  town. 
If  there  was  any  technical  informality,  or  any  incompleteness  in 
the  proof  presented  to  the  board  of  supervisors,  the  rejection  of 
the  claim  was  placed  on  the  broad  ground  that  the  claim  was  not 
one  which  in  its  nature  created  a  legal  charge  against  the  county. 

We  find  no  error  which  calls  for  a  reversal  of  the  order,  and 
upon  the  main  and  important  question  we  concur  with  the  courts 
below. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 
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BiCHABD  A.  Smith  et  al,  as  Trustees,  eta,  Resp'ts,  v.  Emeline  F. 
Parsons,  Individually,  etc.,  Impleaded,  etc.,  Eesp*t;  Rosalie 
CoE  Campbell,  App  It 

(CouH  ofAppealSf  Filed  May  SI,  1896,) 

1.  Wnji— Construction. 

The  will,  Id  this  case,  was  so  construed  as  to  vest  the  accumulations  of 
income  upon  the  infant's  share  in  her  as  they  were  paid  in,  until  her 
death,  and  postponed  until  her  majority  only  the  time  of  payment  over  or 
enjoyment. 

d.  Same. 

When  a  minor  dies,  for  whose  benefit  accumulations  of  income  have 
been  directed,  it  is  competent,  it  $eems,  for  the  testator  to  dispose  of  them 
in  the  same  manner  as  any  other  portion  of  his  estate,  provided  they  have 
not  vested  in  the  infant  as  paid  in. 

Appeal  from  certain  parts  of  a  final  judgment  of  the  special 
term  of  the  supreme  court  in  the  first  judicial  district,  entered, 
upon  the  report  of  a  referee  appointed  to  take  an  accounting  after 
an  interlocutory  judgment 

The  action  was  brought  by  the  executors  of  the  will  of  Richard 
£L  Campbell,  deceased,  for  a  judicial  settlement  of  their  accounts, 
and  for  instructions  in  reference  to  certain  accumulations  in  their 
hands  as  trusteea 

An  appeal  from  the  interlocutory  judgment  was  taken  by  the 
infant  defendant,  Bosalie  Coe  Campbell,  to  the  general  term, 
where  the  judgment  of  the  special  term  was  affirmed. 

An  accounting  was  then  had  in  accordance  with  the  judgment 
on  which  final  judgment  was  entered,  and  from  this  the  present 
appeal  is  taken  by  the  trustees  and  Bosalie. 

/S  P.  Nashj  for  app'lt ;  John  W.  Pirsson  and  John  Alexander 
JBealj  for  resp't 

Baktlett,  J. — Richard  L.  Campbell,  the  testator,  died  leaving 
a  widow  and  two  daughters,  Martha  and  Bosalie,  both  of  tender 
years.  He  left  a  large  personal  estate,  the  half  of  which  was  set 
apart  in  trust  for  his  wiie,  and  the  other  half  given  in  trust  for  his 
daughtera 

So  much  of  the  provisions  of  the  will  creating  the  trust  in  favor 
of  the  daughters  as  is  material  to  consider  reads  as  follows,  viz. : 

Third.  **I  authorize  and  empower  my  executors  to  divide  the 
other  one  equal  half  part  or  share  of  my  estate  into  as  many 
equal  shares  as  I  may  leave  children  me  surviving,  and  to  invest  and 
re-invest  each  share,  and  to  collect  and  receive  the  interest  of  each 
share,  and  to  apply  the  same,  or  so  much  thereof  as  they  may 
deem  necessary  to  the  use  of  the  child  for  whom  said  share  is  in- 
tended, and  to  accumulate  the  remainder  of  said  income  until  the 
said  child  shall  attain  the  age  of  twenty-one  years,  or  sooner  die, 
and  upon  such  child  attaining  the  age  of  twenty-one  vears,  to  pay 
over  all  accumulations  of  such  income  to  such  chila,  and  there- 
after to  apply  the  income  and  interest  of  such  share  to  the  use  of 
such  child  during  the  remainder  of  his  or  her  natural  life;  and 
upon  the  death  of  such  child  before  or  after  his  or  her  attaining 
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the  age  of  twenty -one  years,  to  assign,  transfer  and  set  over  such 
share  to  the  children,  if  any,  of  such  child,  the  issue  of  a  deceased 
child  to  take  the  share  the' parent  would  have  taken  if  living,  and 
in  case  of  the  death  of  any  child  of  mine  leaving  no  issue  him  or 
her  surviving,  to  assign,  transfer  and  set  over  the  share  intended 
for  such  child  to  my  then  surviving  issue,  by  representation  and 
not  jjercoptVo." 

The  daughter  Martha  died  under  age,  intestate  and  unmarried^ 
leaving  her  sister  Rosalie  surviving,  an  infant  under  the  age  of 
fourteen. 

At  the  time  Martha  died  the  accumulations  of  income  upon  her 
share  of  the  trust  estate  amounted  to  nearly  thirty-seven  thous- 
sand  dollars,  which  is  claimed  by  her  mother  as  administratrix  of 
her  estate,  and  is  also  claimed  by  the  guardian  ad  litem  of  Rosalie, 
her  surviving  sister. 

The  single  Question  presented  bv  this  appeal  is  whether  the  ac- 
cumulations of  income  upon  Martha's  share  vested  as  they  were 
paid  in,  or  was  the  vesting  postponed  until  she  attained  the  age 
of  twenty-one  years? 

This  precise  point  has  never  been  directly  passed  upon  by  this 
court,  and  the  opposing  views  of  learned  counsel  have  been  fully 
presented. 

Before  considering  the  effect  of  the  statute  relating  to  the  ac- 
cumulations of  personal  property  we  will  examine  the  will  and 
ascertain  the  intent  of  the  testator. 

It  will  be  assumed  that  the  testator  did  not  intend  to  die  in- 
testate as  to  any  portion  of  his  estate. 

The  scheme  of  the  will  seems  to  us  clear,  and  the  testamentary 
intent  fully  disclosed. 

So  long  as  both  of  his  daughters  lived  neither  had  any  interest 
in  the  principal  of  the  estate;  until  she  attained  her  majority  she 
was  entitled  to  so  much  of  the  income  of  her  trust  as  was  neces- 
sary in  the  judgment  of  the  trustees,  and  the  remainder  was  to  be 
accumulated  until  she  attained  the  age  of  twenty -one  years ;  at  that 
time  she  was  entitled  to  all  accumulations  of  income,  and  thereafter 
received  the  income  of  the  principal  sum  during  Ufa  If  her  sis- 
ter died  before  or  after  attaining  tne  age  of  twenty-one  years,  leav- 
ing no  issue,  the  trustees  were  directed  "to  assign,  transfer  and  set 
over  the  share  intended  for  such  child  to  my  then  surviving  issue,'" 
etc. 

The  learned  counsel  for  the  appellant  insists  that  the  words 
**the  share  intended  for  such  child/  carry  with  them  the  income 
not  used  during  minority,  and  that  the  true  meaning  of  the  will  is 
that  the  income  was  designed  for  the  use  of  the  infant  during  min- 
ority, and  the  surplus  was  intended  for  her  if  she  reached  majority, 
but  not  otherwise;  that  until  she  attained  her  majority  she  had 
only  a  presumptive  or  conditional  right  to  the  incoma 

we  are  unable  to  adopt  this  view ;  but,  taking  the  whole  will 
together,  we  think  it  was  the  intention  of  the  testator  that  all  ac- 
cumulations of  income  during  infancy  should  vest  at  once,  and 
only  the  time  of  payment  or  enjoyment  was  postponed  until  maj- 
ority. 
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It  was  obviously  the  intention  of  the  testator  to  discriminate 
between  principal  and  income ;  if  a  child  died  the  principal  of  her 
share  passed  to  her  issue,  or  to  testator's  other  issue,  or  to  col- 
laterals, but  the  income  was  dealt  with  as  a  distinct  fund. 

Until  a  child  died  she  took  absolutely  the  entire  income  of  her 
share. 

When  the  testator,  in  the  event  of  a  child's  death,  directed 
trangfer  of  *'tlie  share,"  he  employed  accurate  language  used  in 
other  portions  of  the  will  to  describe  the  principal  sum. 

We  do  not,  however,  share  the  doubts  expi^essed  bv  the  learned 
general  term  as  to  the  testator's  power  to  make  such  disposition 
of  the  accumulated  income  of  an  infant  dying  during  minority  as- 
he  might  see  fit ;  there  is  no  legal  objection  to  bequeathing  the 
same  to  any  person  whether  a  minor  or  of  full  age,  and  such  a 
provision  in  a  will  would  not  violate  the  statute  which  provides 
that  accumulations  must  be  for  the  benefit  of  minors. 

When  a  minor  dies,  for  whose  benefit  accumulations  of  income 
have  been  directed,  it  is  competent  for  the  testator  to  dispose  of 
them  in  the  same  manner  as  any  other  portion  of  his  estate,  pro- 
vided they  have  not  vested  in  the  infant  as  paid  in. 

.While  we  rest  our  decision  in  this  case  on  the  provisions  of  the 
will,  we  are  also  of  opinion  that  it  is  the  policy  of  the  statute  per- 
mitting the  accumulations  of  personal  property  for  the  benefit  of 
a  minor  (IRS.  773,  §  8)  that  they  should  vest  in  the  infant  bene- 
ficiallv  when  received,  and  it  is  only  payment  over  that  is  post- 
poned until  the  expiration  of  the  minority. 

This  construction  of  the  statute  finds  confirmation  in  the  pro- 
vision (1  R  S.  774  §  5)  to  the  effect  that  when  any  minor,  for 
whose  benefit  a  valid  accumulation  of  the  interest  or  income  of 
personal  property  shall  have  been  directed,  shall  be  destitute  of 
other  sufiicient  means  of  support  or  of  education,  the  chancellor 
may  cause  a  suitable  sum  to  be  taken  from  the  moneys  accumu- 
lated, or  directed  to  be  accumulated,  and  to  be  applied  to  the  sup* 
port  or  education  of  such  minor. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 
AsHER  W.  Miner,  Deceased.' 

{Churl  of  Appeals,  Filed  May  SI,  1896.) 
1.  WiLi^— Construction. 

Unless  a  residuary  bequest  is  circumscribed  by  clear  expressions  and  the 

title  of  a  residuary  legatee  is  narrowed  by  wordJs  of  unmistakable  import, 

*  it  will  be  construed  to  dispose  of  all  the  testator's  estate,  which  remains 

after  effectuating  the  previous  provisions  of  the  will,  or  which    may  be 

added  to  by  lapses,  invalid  dispositions,  or  other  accident. 

8.  Burrooate'b  court— Evidence. 

Under  the  provisions  of  §  2545  of  the  Code,  a  surrogate's  decree  will  not 
be  reversed  for  an  error  in  admitting  or  rejecting  evidence,  unless  it  ap- 
'Affirming  55  St.  Rep.  225. 

St.  Rbp.,  Vol.  LXVL        34 
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pears  to  the  appellate  court  that  the  exceptant  was  Decessarilj  prejudiced 
thereby. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  fifth  judicial  department,  entered  upon  an  order, 
which  affirmed  a  judgment  entered  upon  a  decree  of  the  surrogate 
of  Allegany  county,  so  far  as  the  same  construes  the  will  of  Asher 
W.  Miner,  deceased. 

James  0.  Smithy  for  Maria  S.  Wills  et  al  app'lts ;  Charles  R 
Wheeler  and  Arthur  W.  Hickman^  for  Charles  Wheeler  et  oL 
app'lts ;  Charles  Daniels  and  A.  L.  Elliott^  for  resp'ts. 

Gray,  J. — The  will  of  the  deceased  was  written  by  himself  and 
made  the  following  provisions:  First,  he  gave  to  his  wife,  in  lieu 
of  dower  and  all  claims  by  her  as  widow,  absolutely,  the  sum  of 
$20,000  and,  also,  during  her  life  the  use  of  a  similar  sum  and  the 
use  of  all  lands  owned  by  him  in  the  town  of  Friendship.  He 
gave  to  her  all  his  "household  goods,  furniture  and  fixtures  and 
effects  and  all  his  horses,  harnesses,  carriages,  robes,  and  cutters." 
Second,  he  gave  to  each  of  these  respondents  the  sum  of  $10,000, 
less  any  indebtedness  or  notes  held  against  them.  Third,  he  gave 
to  a  niece  the  interest  on  $4,000  during  her  life.  Fourth,  he  gave 
to  a  church  the  sum  of  $3,000,  with  directions  as  to  its  investment 
nnd  use,  and  providing  that  if  the  church  should  be  without  a 
pastor  for  the  term  of  twenty-two  months  the  sum  given  should 
**  revert  to  and  be  a  part  of  his  residuary  estate."  In  the  fifth, 
sixth,  seventh,  eighth,  ninth  and  tenth  clauses  he  made  bequests 
for  educational  and  charitable  objects.  In  the  eleventh  clause  cer- 
tain specific  articles  were  bequeathed  In  the  twelfth  clause,  he 
directed  his  executors  to  sell  and  convey  any  and  all  of  his  real 
estate,  not  otherwise  disposed  of,  and  to  convert  the  same  into  per- 
sonal estate ;  and  he  instructed  them,  in  the  event  of  the  bequest 
before  mentioned  to  the  church  failing,  that  it  should  become  a 
part  of  his  residuary  estate.  In  the  thirteenth  clause,  he  directed 
that  "after  the  aforementioned  payments  shall  be  made  out  of  the 
avails  of  my  real  and  pei-sonal  estate  the  balance  shall  form  a  part 
of  my  residuary  estate."  The  fourteenth  clause  reads  as  follows : 
"All  the  rest  and  residue  of  my  estate  both  real  and  peraonal  not 
heretofore  disposed  of  I  give  bequeath  and  devise  as  follows  all  of 
my  household  goods  furniture  and  eflEects  after  the  decease  of  mv- 
self  and  wife  to  Kate  M.  Wellman  Myra  E.  Corbin  and  Ella  Lock- 
wood  to  be  equally  divided  between  them  share  and  shai-e  alike." 
It  is  contended  on  the  part  of  the  appellants,  who  are  next  of  kin 
to  the  testator,  that  he  died  intestate  as  to  the  general  residue  of 
his  estate.  While  on  the  other  hand,  the  respondents,  who  are  the 
three  persons  named  in  the  residuary  clause  of  the  will,  claim  that 
its  provisions  give  to  them  whatever  belongs  to  the  residuary 
estate. 

The  peculiarity  of  the  fourteenth,  or  residuary,  clause,  which 
creates  the  difficulty  in  this  case,  is  that  the  general  gift  of  the  resi- 
<luary  estate,  with  which  the  clause  commences,  has  an  appearance 
of  being  restricted  and  narrowed,  so  as  to  limit  the  interest  of  the 
persons  named  therein  to  the  testator's  "household  goods,  furni- 
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ture  ami  effects."  It  is  argued  that  the  effect  of  writing  in  after 
the  general  gift  of  the  residuary  estate  these  words,  viz. :  "as  fol- 
lows all  my  household  goods  furniture  and  effects  after  the  de- 
cease of  myself  and  wife  to  Kate  M.  Wellman,"  etc.,  was  to  con- 
vert the  residuary  gift  into  a  specific  one  of  the  particular  propertv 
mentioned.  The  appellants  say  that  the  words  of  this  clause,  which 
precede  the  enumeration  of  the  testator's  household  goods,  furni- 
ture and  effects,  do  not  amount  to  a  gift,  as  no  donee  is  named  in 
them,  and  that  they  are  not  connected  with,  but  are  separate  from, 
the  names  of  the  three  persons  below,  by  the  expression  "as  fol- 
lows" and  the  other  intervening  words  and,  that  being  the  case, 
the  names  of  a  donee  cannot  be  supplied  by  parol.  The  result  is, 
according  to  their  argument,  that,  while  tlie  opening  words  of  the 
clause  express  an  intention  to  proceed  to  give  the  residuary  estate, 
the  intention  is  unexecuted,  except  by  what  follows  and  that  which 
follows  is  a  specific  gift  of  the  remainder  in  the  household  goods, 
etc.,  expectant  on  the  death  of  the  testator's  wife. 

It  cannot  be  disputed  but  that  the  testator,  in  undertaking  to 
draw  his  own  will,  has  expressed  himself  in  the  residuary  clause, 
which,  in  view  of  the  large  estate  of  which  he  died  seized,  was  the 
most  imjK)rtant  one  in  his  will,  in  very  inartificial  and  inapt  lan- 
guage. I  think  that  this  is  a  case  where  the  intention  of  the  tes- 
tator to  effectually  dispose  of  his  residuary  estate  has  very  nearly 
failed  of  expression ;  but,  with  all  the  difficulties  in  the  way,  I 
think  that  the  language  of  the  clause  is  adequate  to  support  the 
construction,  which  finds  the  necessary  expression  of  the  intention. 
If  some  effect  is  necessary  to  that  end,  it  is  one  which  it  is  the 
duty  of  the  court  to  make,  rather  than  to  permit  the  result  of  a 
substantial  intestancv.  When  we  consider  carefully  the  general 
plan  of  this  will  anu  the  circumstances  under  which  it  was  made, 
I  think  we  can  readily  reach  the  conclusion  that  it  is  a  case,  not 
where  the  intention  is  really  unexpressed,  nor  one  where  we  have  to 
add  words  to  the  will,  or  to  supply  its  omissions,  in  order  to  find 
the  intention  expressed  ;  but  one  where  the  words  of  gift  in  the  re- 
siduary clause  were  merely  inaptly  used,  or,  rather,  unfortunately 
arranged  by  the  testator,  and  that  we  should  be  doing  no  violence 
to  the  rules  of  law,  or  of  language,  if  we  give  that  effect  to  the  re- 
siduary clause,  which  the  court  gave  below.  If  we  can  see  that 
the  inapt,  or  caieless,  use  of  language  by  the  testator  has  created 
the  difficulty  in  ascertaining  his  intention,  but,  nevertheless,  feel 
certain  as  to  what  he  meant,  from  reading  the  whole  instrument  in 
connection  with  the  clause  in  question,  we  may  subordinate  the 
language  to  that  meaning.  I  fully  agree  with  the  proposition,  ad- 
vanced for  the  appellants  by  their  able  counsel,  that  we  must 
gather  the  intention  of  the  testator  from  the  words  he  has  used  and 
that  it  must  not  be  a  matter  of  conjecture  or  speculation  on  the 
part  of  the  court  If  it  were  not  possible,  in  the  will  before  us,  to 
reach,  with  a  certainty  of  conviction,  the  real  intention  of  the  tes- 
tator and  to  find  it  actually  expressed,  1  could  not  advise  the  af- 
firmance of  this  judgment  But  I  think  the  testator  has  said  en- 
ough to  indicate  his  intention  with  respect  to  his  residuary  estate 
and  its  disposition  by  gift  to  the  persons  named.     Unless  a  resi- 
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duary  bequest  is  circumscribed  by  clear  expressions  and  the  title 
of  a  residuary  l^atee  is  narrowed  by  words  of  unmistakable  im- 
port, it  will  be  construed  to  perform  the  office  that  it  was  intended 
lor,  viz. :  the  disposition  of  all  the  testator's  estate,  which  remains 
after  effectuating  the  previous  provisions  in  the  will,  or  which  may 
be  added  to  by  lapses,  invalid  dispositions,  or  other  accident 
Riker  v.  ComweU,  113  N.  Y.  115 ;  22  St  Rep.  151.  The  rule  of 
construction  requires  of  the  court,  in  dealing  with  the  language  of 
a  residuary  gift  which  is  ambiguous,  that  it  should  lean  m  favor 
of  a  broad  rather  than  of  a  restricted  construction  ;  for  thereby 
"intestacy  is  prevented,  which,  it  is  reasonable  to  suppose,  testa- 
tors do  not  contemplate."  Lamb  v.  Lamb,  131  N.  Y.  227;  43  St 
Rep.  112.  In  performing  the  office  of  contruction,  and  in  order 
that  an  apparent  intention  of  the  testator  shall  not  be  rendered 
abortive  by  his  inapt  use  of  language,  the  court  may  reject  words 
and  limitations,  supply  them,  or  transpose  them,  to  get  at  the  cor- 
rect meaning.     Phillips  v.  Davies,  92  N.  Y.  199. 

Turning  to  the  will  and  the  circumstances  under  which  it  was 
made,  we  find  the  testator  to  have  been  an  active  business  man, 
who  died  at  an  advanced  age ;  but  who,  up  to  the  end,  was  in  good 
health  and  attending  daily  to  his  business  pursuits.  He  had  no 
children  and  had  taken  the  three  persons  named  in  the  residuary 
clause  of  his  will  into  his  family  at  early  ages.  Although  he  never 
formally  adopted  them,  they  grew  up  and  were  recognized  as 
members  of  his  family  and  the  relations  between  them  were  at  all 
times  of  an  affectionate  nature.  The  relations  between  him  and  his 
brothers  and  nephews  and  nieces  were,  also,  of  a  more  or  less  af- 
fectionate and  pleasant  nature.  The  ties  of  affection  between  him 
and  the  three  women,  who  had  grown  up  from  childhood  as  mem- 
bers of  his  household,  must  have  been  strong  enough  to  warrant 
him  in  feeling  towards  them  as  a  parent  might  towards  his  chil- 
dren, when  making  testamentary  disposition  of  his  property.  I  re- 
fer to  these  circumstances,  not  so  much  because  they  were  essential 
to  be  shown  in  aid  of  the  construction  of  this  will,  but  as  tending 
to  reinforce  the  apparent  intention  to  make  them  residuary  lega- 
tees. The  general  plan  of  the  will  itself  shows  that  the  testator 
had  in  mind  to  constitute  a  residuary  fund,  which  might  be  swelled 
in  its  proportions  by  events  affecting  prior  bequests.  For  instance, 
in  the  sixth  clause  of  the  will  there  is  the  provision  that,  if  the  be- 
quest to  the  church  should  fail,  it  should  become  a  part  of  his  re- 
siduary estate.  A  similar  provision  again  appears  in  the  twelfth 
clause  of  the  will.  In  the  thirteenth  clause  he  provides  that  the 
balance  remaining  after  payment  of  legacies  shall  form  a  part  of 
his  residuary  estate.  We  then  have  the  fourteenth,  or  residuary, 
clause  in  question ;  the  very  existence  of  which  indicates  a  pur- 
pose on  the  part  of  the  testator  to  make  a  disposition  of  his  resi- 
duary estate  and,  unless  there  is  something  prohibitive,  or  insup- 
erably defective  in  it,  the  presumption  should  justly  obtain  from 
its  presence,  as  also  from  the  very  plan  of  the  will,  that  an  effec- 
tual disposition  had  been  made  of  whatever  constituted  the  testa- 
tor's residuary  estate.  Having  made  certain  bequests  of  his  prop- 
erty and  having  provided  with  reference  to  a  residuary  estate,  the 
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testator  proceeds  to  say  what  shall  be  done  with  it  and  his  lan- 
guage is  '^all  the  rest  and  residue  of  my  estate  both  real  and  per- 
sonal not  heretofore  disposed  of  I  give,  bequeath  and  devise  as  foU 
lows,"  eta  That  language  certainly  is  explicit  and  general  enough  to 
carry  whatever  composed  his  i^esiduary  estate  to  the  donees  named ; 
and  were  it  not  for  the  words  which  intervene  between  that  general 
gift  and  the  names  of  the  donees  there  could,  of  course,  be  no  doubt 
with  respect  to  their  right&  But  is  it  true  that  the  doubt  which 
is  raised  is  other  than  superficial  and  that  it  is  not  removable  up- 
on some  consideration  of  the  matter  ?  Shall  we  give  the  effect  to 
the  words  "as  follows,"  which  shall  restrict  and  cut  down  the  gen- 
eral gift  of  the  testator  s  estate  to  the  specific  articles  mentioned 
and  which  are  of  comparatively  small  value  ?  Is  there  any  reason 
for  supposing  that  the  testator  did  not  mean,  in  making  the  gen- 
eral gift  of  his  residuary  estate,  that  the  three  women  namea  in 
that  clause  should  not  receive  it?  Can  we  justly  say  that,  having 
in  his  will  anticipated  the  existence  of  a  residuary  estate  and  then 
having  expressed  the  intention  to  give  it,  that  he  has  left  the  in- 
tention unexecuted  for  failure  to  name  donees?  I  think  not  and 
I  think  that  we  should  hold  that  the  general  words  of  gift  carried 
to  the  three  women,  named  as  residuary  legatees,  all  of  the  residuary 
estate;  notwithstanding  the  presence  of  the  qualifying  words  "as 
follows,"  The  testator  was  mindful,  when  drawing  the  fourteenth 
clause,  of  the  former  provision  in  his  will  made  in  favor  of  his 
wife;  which,  apparently,  gave  absolutely  to  her  the  household  goods 
furniture  and  effects.  Intending,  doubtless,  that  her  emjoyment 
of  tbem  should  only  be  for  her  life,  he,  parenthetically,  to  use  the 
expression  of  the  respondent's  counsel,  effects  that  limitation  upon 
his  previous  gift,  by  mterjecting,  in  the  general  gift  ofthe  residuarv 
estate  to  the  legatees  named,  the  words  in  question  and  which 
have  caused  the  difficulty  here.  Having  completed  his  will,  it  is 
evident  that,  out  of  abundant  caution  and  because  he  believed 
it  to  be  necessary,  he  inserted  these  words  of  limitation  which 
would  represent  his  purpose  and  create  a  life  use  in  the  specific 
effects  mentioned. 

This  construction  of  the  fourteenth  clause  seems  to  us,  in  every 
view  of  the  matter,  not  only  the  just  one'to  make,  but  the  reasonable 
and  necessary  one  upon  the  very  language  of  the  clause,  read  in  con- 
nection with  the  general  scheme  of  the  will.  I  may,  also,  observe 
that  the  absence  of  all  punctuation  leaves  us  at  greater  liberty  to 
make  that  arrangement  of  the  words,  parenthetical  or  otherwise, 
which  will  subserve  the  apparent  purpose  of  the  testator. 

Counsel  for  the  respondent  cites  us  to  several  cases  in  the  Eng- 
lish courts,  which  show  that  a  general  and  comprehensive  testa- 
mentary gift  of  property  will  not  be  cut  down  by  the  enumeration 
of  particular  items.  In  Fisher  v.  Hepburn^  14  Beav.  626,  the  will 
gave  "  the  rest,  residue  and  remainder  of  my  estate  and  effects, 
whatsoever  and  wheresoever;"  and  the  gift  was  held  not  to  be  restric- 
ted by  the  enumeration,  immediately  following  of  "  canal  shares, 
plate,  linen,  china  and  furniture."  In  King  v.  George,  L.  R  4  Ch.  Di  v. 
435,  the  testatrix  beaueathed  "to  A.  K.  George  all  that  I  have  power 
over,  namely,  plate,  linen,  china,  pictures,  jewelry,  lace,  the  half  of 
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all  valued  to  be  given  to  Herbert  George,  son  of  Frederick  George.** 
Vice-Chancellor  Malins  held  that  the  bequest  was  not  limited  to 
the  articles  specifically  bequeathed  and  he  uses  this  language :  ''I 
cannot  help  thinking  that  the  doctrine  has  been  settled  that  where 
a  testator  cives  his  property  generally  by  the  words  'all  mj  prop- 
erty/ or  'all  my  estate,*  or  *all  that  I  nave  power  over,'  as  in  this 
case  where  he  uses  words  sufficient  to  pass  everything,  and  then  pro- 
ceeds to  enumerate  particulars, — it  is  now,  I  think,  pretty  well 
settled  that  an  enumeration  of  particulars  does  not  abridge  or  cut 
down  the  effect  of  the  general  words."  The  appellants*  counsel 
seeks  to  distinguish  the  decision  in  Fisher  v.  Hepburn  by  the  sug- 
gestion that,  as  the  articles  there  were  named  in  immediate  connec- 
tion with  the  gift  of  the  rest  and  residue,  their  enumeration  could 
not  be  regaixled  as  an  attempt  to  limit  the  gift  to  them;  and  in 
King  v.  George  he  suggests  the  distinction  that  an  intent  to  give 
the  entire  residue  to  the  legatee  name  was  unequivocally  ex- 
pressed by  words  of  direct  gift  of  the  residue  to  such  donee,  be- 
fore the  enumerating  works  were  resorted  to.  I  am  inclined 
to  think,  however,  that  the  distinctions  suggested  are  not  sub- 
stantial; for  we  have  in  the  clause  of  the  will  before  us  an 
absolute  gift  of  all  the  rest  and  residue  of  the  testator's 
estate,  which  is  made  to  persons  named  therein ;  unless  we 
allow  to  the  words  "  as  follows  "  the  restrictive  effect  insisted 
upon  by  the  appellanta  In  the  case  of  Childs  v.  Wilson,  2  Jur. 
415,  to  which  we  are  referred  by  the  appellants*  counsel,  in  his 
argument  upon  the  effect  of  the  expression  "  as  follows,**  there  was 
no  general  residuary  gift  In  that  case  the  word  **  namely  **  fol- 
lowed after  a  gift  of  all  the  testator's  household  furniture  to  his 
wife  and  after  the  gift  to  trustees  for  his  wife  and  child  of  all  his 
"  money,  goods  and  chattels  whatsoever,  except  my  household 
furniture  aforesaid  ;  **  and  because,  after  "  namely,**  he  proceeded 
to  give  to  his  wife  fifty  pounds  a  year  for  her  life  and  to  his 
daughter  five  hundred  pounds  when  she  attained  twenty-one  "  and 
in  case  my  wife,  Mary  Brown,  shall  be  pregnant  at  my  death,  the 
child  to  have  five  hundred  pounds  and  my  wife  twenty-five  pounds 
per  annum,  instead  of  fifty  pounds  as  aforesaid,**  it  was  held  that 
there  was  an  intestacy  as  to  the  rest  of  the  estate  not  compre- 
hended within  those  amounts.  But  there  was  some  reason  in  that 
case  for  attaching  to  the  word  "namely**  the  restricted  meaning, 
because  the  bequests  were  in  fact  restricted  by  naming  precise 
amounts. 

Without  further  discussion  of  the  great  number  of  cases,  which 
have  been  cited  as  bearing  more  or  less  upon  the  question  here  I 
think  we  are  warranted  in  giving  that  construction  to  the  residuary 
gift,  contained  in  the  fourteenth  clause  of  this  will,  which  will  be 
in  harmony  with  the  plan  of  the  whole  will  and  which  will  effect- 
uate that  evident  intention,  which  the  words  of  the  clause  suggest 
and  which  we  think  they  have,  although  most  inartificially  ex- 
)>ressed.  As  I  have  previously  suggested,  the  case  presents  no 
inconsiderable  difficulty,  growing  out  of  the  fact  that  the  testator 
has  undertaken  to  make  his  own  will  and,  in  doing  so,  has  been 
unfortunate  in  the  arrangement  of  words.     But  the  result  of    a 


Digitized  by 


Google 


Ct  App.]  SCHUTZ  V,  MORETTE.  271 

consideration  of  the  whole  will  leaves  the  conviction  that  the  tes- 
tutor  has  not  failed  to  express  his  intention  to  give  the  whole  of 
bis  residuary  estate  to  the  three  persons  named. 

The  proponents  of  this  will  offered  extrinsic  evidence  to  show 
the  motives  and  the  intention  of  the  testator ;  which  consisted  in 
the  introduction  of  a  will,  made  by  him  some  few  years  previous 
to  the  present  will,  and  in  considerable  testimony  as  to  tlie  rela- 
tions which  subsisted  between  the  testator  and  the  respondents. 
It  may  be  a  matter  of  doubt  as  to  the  relevancy  and  materiality 
of  very  much  of  this  evidence  ;  inasmuch  as  the  language  of  the 
will  was  not,  perhaps,  sufficiently  ambiguous  to  warrant  it  The 
object,  of  course,  of  introducing  the  testimony  with  respect  to  the 
relations  subsisting  between  the  testator  and  the  respondents,  was 
to  place  the  court ;  as  nearly  as  possible,  in  the  position  of  the 
testator  when  he  made  his  will ;  and  that  evidence  to  that  effect  is 
generally  admissible  cannot  be  denied.  It  may  be  that  as  to  some 
of  the  evidence  here  it  exceeded  the  proper  limits ;  but  no  pre- 
judice has  resulted  and  without  it  the  court  could  have  arrived  at 
the  conclusion  it  did.  As  to  the  previous  will  which  was  intro- 
duced in  evidence,  the  object  was  to  show  that  the  same  persons 
were  intended  to  be  benefited  by  the  present  will,  who  were  the 
principal  beneficiaries  in  the  prior  will.  It  is  sufficiently  plain 
from  a  comparison  of  the  two  wills  and  the  literal  identity  of  their 
language  in  important  provisions,  that  the  prior  will  must  have 
been  before  the  testator  and  furnished  the  model  for  drawing  the 
present  will.  In  that  view  of  the  case,  perhaps,  it  cannot  be  said 
that  there  was  error  in  receiving:  in  evidence  tue  former  will  to  aid 
in  the  construction  of  the  present  one.  But,  whatever  doubt  there 
may  be  as  to  the  admissibility  of  such  evidence,  and,  in  my  opin- 
ion, there  is  considerable,  it  did  not  constitute  error  which  calls 
for  a  reversal  at  our  hands ;  for  the  reason  that,  in  its  absencfe,  the 
same  result  must  have  been  readied.  Under  the  provisions  of 
section  2545  of  the  Code  of  Civil  Procedure,  a  surrogate's  decree 
shall  not  be  reversed  for  an  error  in  admitting  or  rejecting  evi- 
dence, unless  it  appears  to  the  appellate  court  that  the  exceptant 
was  necessarily  prejudiced  thereby.  The  effect  of  that  section  is 
to  leave  the  appellate  court  at  liberty  to  disregard  the  error,  if  it 
could  have  had  no  influence  upon  the  determination  of  the  case. 
If  the  judgment  is  clearly  right,  notwithstanding  the  error,  it  is  no 
ground  for  reversal.  Loder  v  Whelpley,  111  N.  Y.  239,  246 ;  19 
Sl  Rep.  631. 

It  results  from  the  views  which  I  have  expressed,  that  the  judg- 
ment below  should  b'  affirmed,  with  costa 

All  concur,  except  Haight,  J.,  not  sitting.    Judgment  affirmed. 

Marie  Schutz,  Resp't,  v.  Joseph  Mobette,  as  Sole  Executor^ 

etc.,  App'lt.* 

{Court  of  Appeals,  Filed  May  SI,  1896.) 

1.   PlBADIKG— COMPIiAINT— ACCOUWT  STATED. 

In  an  action  upon  an  account  stated,  it  is  unnecessary  to  set  forth  fn  the 
complaint  the  subject  matter  of  the  original  debt. 
»Rcvrp<hii?  63  St.  Rep.  4t>8. 


Digitized  by 


Google 


272  New  York  State  Reporter,  Vol.  66.       [Ot  App. 

S.  BxBCUTOB— Disputed  CLAIM. 

The  mere  silence  of  an  executor  cannot  be  r^o^arded  as  an  admission  of 
a  claim  presented  so  as  to  relieve  the  claimant  mm  establishing  it  in  the 
ordinary  way,  and  put  upon  the  estate  the  burden  of  amrmatiYelj 
establishing  mistake  or  error. 

8.  Sams— Limitations. 

An  executor  cannot,  by  his  oral  or  written  promise  or  acknowledgment^ 
revive  against  the  estate  of  his  testator  a  debt  barred  by  the  statute  of 
limitations. 

4.  Samb. 

An  acknowledgment  of  a  debt  by  an  executor  will  not,  in  the  absence  of 
an  express  promise  to  pay,  take  the  case  out  of  the  statute. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order,  which 
affirmed  an  interlocutory  judgment  in  favor  of  plaintiff  entered 
upon  an  order  of  special  term  overruling  a  demurrer  to  the  com- 
plaint. 

The  complaint  in  this  action  in  substance  alleged  that  Mar- 
garetha  Metzger  died  leaving  a  will  which  was  duly  proved  in  the 
county  of  New  York,  where  she  I'esided,  and  that  letters  testa- 
mentary were  issued  to  the  defendant,  Joseph  Morette;  that  on  or 
about  December  5,  1892,  said  defendant  caused  notice  to  creditors 
to  be  published  to  present  their  claims  on  or  before  June  5,  1893  ; 
that  on  November  18,  1892,  plaintiff  presented  to  defendant  a 
duly  verified  claim  and  that  defendant  acknowledged  the  receipt 
thereof ;  that  said  claim  was  as  follows,  viz. : 

"  City  and  County  of  New  York,  ss.  : 

"  Marie  Schutz,  being  duly  sworn,  says  that  she  resides  at  No. 
236  Sixth  avenue,  in  the  city  of  New  York,  and  has  a  claim  for 
the  sum  of  one  thousand  dollars  ($1,000)  against  the  estate  of 
Margaret  Metzger,  deceased,  formerly  a  resident  of  No.  238  Sixth 
avenue,  which  she  hereby  presents  to  the  executor  of  the  will  of 
said  testatrix  and  demands  payment  thereof,  the  said  claim  growing 
out  of  the  following  facts,  to-wit : 

"  At  New  York  city  and  at  the  city  of  Saratoga,  in  the  state  of 
New  York,  this  deponent  rendered  services  to  the  said  testatrix  at 
her  request,  for  which  she  promised  and  agreed  to  pay,  which  said 
services  were  so  rendered  to  her  at  different  times  during  a  period 
of  eight  years  last  past,  consisting  of  nursing  and  attendancie  both 
by  day  and  at  night,  and  the  said  services  were  fairly  and  reason- 
ably worth  the  sum  of  one  thousand  ($1,000)  dollars,  no  part  of 
which  has  been  paid.  "  M*  ScHUTSS. 

"  Sworn  to  before  me  this  16th ) 
day  of  April,  1894  ) 

"  Francis  W.  Judge,  Jr., 

'' Notary  Public,  K  T.  Co.'' 

It  was  then  alleged  that  although  said  defendant  has  had  a  rea- 
sonable opportunity  for  examination  into  the  validity  and  fairness 
of  the  claim  so  presented,  he  has  not  disputed  or  rejected  the  same, 
and  refuses  to  pay  the  same,  or  any  part  thereof. 
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Jadgment  was  demanded  against  tbe  defendant  for  the  sum  of 
$1,000,  with  interest  thereon  from  February  1, 1892,  besides  costs. 

The  complaint  was  demurred  to  as  not  stating  facts  sufficient 
to  constitute  a  cause  of  action. 

John  S,  Davenport^  tor  app'lt ;  J.  George  Flammer^  for  resp*t 

Andrews,  C.  J. — The  authorities  establish  that  an  executor  or 
administrator  may  state  an  account  of  dealings  of  the  testator  or 
intestate,  and  that  an  action  or  an  insimul  computasseni  may  be 
maintained  against  him  in  his  representative  character  to  recover 
a  claim  ascertianed  and  adjusted  on  such  accounting.  Segar  v. 
Atkinson,  1  H.  Bl.  103 ;  Ashby  v.  Ashby,  7  B.  &  C.  444.  When 
the  account  relates  to  transactions  between  the  executor  or  ad- 
ministrator and  another  party,  upon  claims  not  existing  at  the 
death  of  the  decedent,  although  tney  grow  out  of  matters  con- 
nected with  administration,  the  action  lies  only  against  the  execu- 
tor or  administrator  personally.  In  the  one  case  the  judgment  is 
de  bonis  iesiatoris,  and  in  the  other  de  bonis  propriis.  Reynolds  v. 
Beynolds,  3  Wend.  244;  Oillet  v.  Hutchinson  s  Admrs.y  24  id. 
184.  The  complaint  is  not  demurrable,  therefore,  on  the  ground 
that  an  action  on  an  account  stated  will  not  lie  against  an  execu- 
tor in  his  representative  character  upon  an  accounting  between 
him  and  the  plalntiflE.  It  is  important,  however,  in  determining 
whether  the  complaint  states  a  cause  of  action  upon  an  account 
stated,  to  consider  the  essential  characteristics  of  that  liability. 
The  cause  of  action  in  such  case  is  not  the  obligation  originally 
created  when  the  items  of  indebtedness  arose.  It  is  the  agreement 
of  the  parties  made  after  the  transactions  constituting  the  account 
that  a  certain  balance  remains  due  from  the  one  to  the  other,  and 
a  promise  of  the  party  found  to  be  indebted  to  pay  to  the  other 
Uie  sum  so  ascertained,  and  in  suing  in  this  form  of  action  it  i3 
unnecessary  for  the  plaintiff  to  set  forth  the  subject  matter  of  the 
original  debt.  (1  Ch.  Pld.  358.)  The  doctrine  of  account  stated, 
and  the  remedy  thereon,  is  said  to  have  been  founded  originally 
on  the  practice  of  merchants,  Sherman  v.  Sherman,  2  Yern.  276, 
but  its  scope  has  been  extended  so  as  to  embrace  an  account  with 
items  on  one  side  only,  and  when  the  transaction  has  no  relation 
to  trade  and  there  were  no  mutual  dealings.  The  stating  of  an 
account  i.s  In  the  nature  of  a  new  promise.  Holmes  v.  UCamp,  1 
Jo.  34  The  complaint  in  this  action  neither  avers  that  an  ac- 
counting has  been  had  between  the  parties  in  respect  of  the 
alleged  debt  set  forth  in  the  verified  claim  presented  to  the  defend- 
ant, nor  that  any  balance  was  ascertained  or  found  to  be  due  from 
the  testatrix  to  the  plaintiff,  nor  that  the  defendant  had  promised  to 
pay  any  amount  whatever,  nor  are  there  any  averments  of  equiv- 
alent import  (See  form  of  count,  2  Ch.  Pld.  90.)  These  essen- 
tial facts  are  left  to  be  inferred  from  the  allegations  that  the  veri- 
fied claim  set  forth  had  been  presented  to  the  defendant  pursuant 
to  notice,  and  that,  although  a  reasonable  opportunity  for  examin- 
ation into  its  validity  was  had,  the  executor  had  not  disputed  or 
rejected  it  The  complaint  is  based  upon  the  assumption  that  an 
St.  Hep.,  Yol.  LXVL        35 
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omission  by  an  executor  to  reject  or  dispute  a  claim  presented  to 
him  against  the  estate  he  represents,  pursuant  to  notice,  justifies 
an  inference  of  all  the  facts  which  are  essential  to  constitute  a 
cause  of  action  on  an  account  stated.  It  is  true  that  under  the 
present  system  of  pleading  a  complaint  on  demurrer  is  deemed  to 
allege  what  can  be  implied  by  reasonable  intendment  from  the 
allegations  therein.  Marie  v.  Garrison,  83  N.  Y.  14.  But  this 
does  not,  we  conceive,  help  the  plaintiflE.  The  doctrine  that  an 
account  rendered  becomes  an  account  stated  after  the  lapse  of  a 
reasonable  time  for  examination  by  the  party  against  whom  it 
is  rendered,  and  he  makes  no  objection,  is,  ia  general,  founded 
upon  a  just  inference  that  a  party  against  whom  a  claim  is  made 
will  dispute  it,  if  incorrect  or  unfounded.  His  silence  operates  as 
an  admission  of  the  correctness  of  the  account  and  prima  facie 
establishes  the  ckim  in  favor  of  the  party  presenti:ig  it  Lockwood 
V.  Tliorney  18  N.  Y.  285.  But  the  doctrme  has,  from  tlie  nature 
of  the  case,  a  much  more  restricted  application  when  the  plaintiJT 
relies  upon  the  silence  of  an  executor  to  whom  a  claim  against  the 
estate  he  represents  has  been  presented.  He  io  not  presumed  to 
be  personally  cognizant  of  the  transactions  out  of  which  the 
claim  arose.  It  would  subject  the  estates  of  decedents  to  great 
danger  if  mere  silence  of  the  executor  should  bo  regarded  as  an 
admission  of  a  claim  presented,  and  relieve  the  claimant  from  es- 
tablishing ii.  in  the  ordinary  way,  and  put  upon  the  estate  the 
burden  of  afTirmatively  establishing  mistake  or  error.  The  office 
of  executor  or  administrator  is  one  exceedingly  necessary  and  use- 
ful, and  must,  in  frequent  instances,  be  assumed  by  peraons  un- 
skilled in  legal  matters,  and  to  infer  from  mere  silence  on  the  part 
of  the  executor  or  administrator  an  agreement  that  the  claim 
was  just  and  a  promise  to  pay  it  would  often  contradict  the 
real  intention  and  tend  to  subject  estates  of  decedents  to  the 
payment  of  unfounded  claims. 

In  the  present  case,  even  if  the  general  rule  was  applicable,  the 
nature  of  the  claim  presented  to  the  executor  rebuts  any  inference 
of  assent  by  the  executor  to  its  correctness,  arising  from  mere 
silence,  and  prevents  any  implication  from  such  silence  of  a 
promise  on  his  part  to  pay  the  claim  presented.  TliC  claim  on 
Its  face,  in  connection  with  other  facts  averred  in  the  complaint^ 
shows  presumptively  that  in  part,  at  least  (and  for  all  that  appears 
it  may  be  thegreater  part),  was  barred  by  the  Statute  of  Limita- 
tions at  the  death  of  tne  testatrix.  An  executor  can  neither  by 
his  promise  or  acknowledgment,  oral  or  written,  revive  a  debt 
against  the  estate  of  his  testator  barred  by  the  Statute  of  Limita- 
tions, 5/ooc&7ood  v.  Brueriy  8  N.  Y.  362,  and  against  a  claim  so 
barred  he  is  bound  to  plead  the  statute.  Butler  v.  Johnson^  111 
N.  Y.  204 :  19  St  Rep.  85.  In  view  of  the  power  and  duty 
of  an  executor  or  administrator,  the  inference  from  his  silence 
merely  of  an  agreement  on  his  part  to  pay  a  debt  so  situated,  would 
be  unreasonable.  The  implication  of  such  a  promise  would  place 
him  in  the  position  of  agreeing  to  do  what  would  be  a  plain  vixila- 
tion  of  his  official  duty.  It  was  held  in  Young^  Admr.^  v.  Hdl^ 
67  N.  Y.  163,  which  wae  a  claim  in  part  to  recover  compound  in- 
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terest  based  on  an  account  stated,  that  if  from  the  account  rend- 
ered "  it  appears  that  any  of  the  charges  are  not  in  law  or  equity 
proper  claims,  no  promise  to  pay  a  balance  into  which  they  enter 
can  be  implied."  It  is  no  answer  to  the  point  that  the  executor 
when  sued  would  not  be  precluded  from  pleading  the  statute.  The 
Question  is  whether  assent  of  the  executor  to  the  correctness  of 
toe  account  and  a  promise  to  pay  the  claim  a^  presented,  can  be 
implied  from  its  presentation  and  retention,  and  his  subsequent 
silenca  We  think  no  such  implication  is  permissible.  It  has 
been  held  in  many  cases  that  an  acknowledgment  of  a  debt  by  an 
executor  or  administrator,  in  the  absence  of  an  express  promise  to 
pay,  will  not  take  a  case  out  of  the  Statute  of  Limitations.  Where 
a  debtor  is  sued  for  his  own  debt  the  law  infers  from  an  acknow- 
ledgment  a  promise  to  pay,  upon  which  an  action  lies.  But  in 
case  of  an  executor  or  administrator  the  promise  must  be  ex- 
press, and  will  not  be  implied  from  an  acknowledgment  merely. 
Tullock  V.  Dunn,  Ry.  &  Mood.  416 ;  Thompson  v.  Peter,  12  Wheat 
563;  Friiz  v.  Thomas,  1  Whart  66 ;  Angell  on  Lira,  sea  261  el 
seq.  In  the  present  case  no  express  promise  is  averred,  but  the 
pleader  leaves  it  to  be  inferred  that  the  debt  was  settled  and  ad- 
justed and  a  promise  was  made  to  pay  by  the  executor,  from  his 
inaction  merely,  and  this  although  it  presumptively  appears  that 
a  portion  of  the  claim  presented  was  unenforceable  by  reason  of 
the  statute.  The  statutory  system  for  the  presentation  and  adjust- 
ment of  claims  against  the  estate  of  a  decedent  furnishes  a  sum- 
mary and  inexpensive  method  by  which  claims  can  be  adjusted 
without  action,  or  by  reference.  The  executr)r  or  administrator 
may,  on  being  satisfied  of  the  justice  of  a  claim  presented,  admit 
it,  or,  if  he  doubts  its  justness,  may  reject  it  and  leave  tlie  credi- 
tor to  his  remedy  by  action  if  a  reference  is  not  agreed  upon.  But 
the  presentation  of  a  claim,  followed  by  inaction,  the  executor' or 
admmistrator  neither  admitting  nor  rejecting  it,  does  not,  we  think, 
bind  the  estate  as  upon  an  account  stated.  It  may  be  justly 
claimed  that  the  executor  or  administrator  ought,  in  the  fair  dis 
charge  of  his  duty  both  to  the  creditor  and  to  the  estate,  to  ex- 
amine tho  claim  within  a  reasonable  time  and  make  known  his 
jxjsition  in  respect  to  it.  But  it  would  be  hazardous,  in  view  of 
the  ignorance  or  inexperience  of  the  persons  called  upon  to  act  as 
executors  or  administrators,  to  construe  mere  silence  on  his  part 
as  an  admission  that  the  clnim  was  a  valid  ona  The  creditor 
must  sec  to  it  that  the  claim  is  admitted  and  allowed  by  the  exe- 
cutor or  administrator,  and  an  implied  admission  from  silence  is 
not  sufficient  In  Reynolds,  Admr,,  v.  Collins,  3  mil,  36,  it  was 
held  that  the  presentation  of  a  claim  under  the  statute  does  not 
bar  the  running  of  the  Statute  of  Limitations,  and  if  the  executor 
neither  allows  or  rejects  it,  the  creditor  "  must  take  care  to  have 
the  matter  adjusted  or  commence  his  action  within  the  period  of 
tiie  Htatute  or  lie  will  be  too  lata" 

We  think  the  demurrer  to  the  complaint  was  well  taken  and 
the  judgments  below  should  be  reversed,  with  costs,  with  leave  to 
the  plaintiff  to  amend  her  complaint  if  so  advised. 

All  concur.     Judgments  reverse*!. 
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Alfred  Johnson,  Resp't,  v:  Steam  Guage  and  Lantern  Com- 
pany, App*lt' 

{Court  of  Appeali,  filed  Moby  21,  1805.) 

1.  Factories — Fire  escape. 

A  duty  was  imposed,  by  the  provisions  of  chap.  409  bf  1886,  as  amended 
by  chap.  462  of  1887,  upon  the  owner  or  occupant  of  the  prescribed  class 
of  factories,  for  an  omission  to  perform  which  the  operatives  who  sustain 
damage  thereby,  may  recover.  ;^^ 

2.  Same.  ,.  ''  ' 

The  ow  ner  cannot  be  held  liable,  where  the  operative  gives  no  evidence 
whatever  from  which  an  inference  may  properly  be  drawn  as  to  where 
he  sustained  the  injury,  whetherfrom  a  cause. for.  which  the  owner  is,  or 
from  one  for  which  he  is  not,  liable. 

8.  Same. 

In  this  case,  it  was  held  that  there  was  evidence  enough  upon  the  ques- 
tion as  to  the  cause  of  the  injuries  to  call  for  its  decision  by  the  jury  in- 
stead  of  by  the  court. 

Appeal  fom  judgment  of  the  general  term,  ol  the  supreme 
court  in  the  fifth  judicial  department,  entered  upon  an  order  which 
denied  a  motion  oy  defendant  for  a  new  trial  a«d  ordered  judg- 
ment in  favor  of  plaintiff  on  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries  re- 
ceived by  plaintiff  through  the  alleged  negligence  of  defendant 

Louis  Marshall^  for  app'lt ;  Wallej-  S,  HiMell,  for  resp'U 

Peckham,  J. — The  plaintiff  was  another  of  those  unfortunate 
victims  who  suffered  damage  and  some  of  whom  suffered  death 
consequent  upon  the  destruction  by  fire  of  the  factory  rented  by 
the  defendant  in  the  city  of  Rochester  in  November,  1888.  In  the 
case  of  Pauley  against  this  defendant,  reported  in  181  N.  Y^  90; 
42  St  Rep  636,  we  had  occasion  to  review  the  circumstances  at- 
tending the  terrible  catastrophe  in  which  that  plaintiffs  intestate: 
lost  his  life.  We  there  held  that  the  Law  of  1886  (chap.  409),  as 
amended  by  cliap.  462  of  the  Liiws  of  1887,  imposed  the  duty  upon 
the  owners  or  occupants  of  a  certain  class  of  factories  to  provide 
fire  escapes  therefrom,  and  if,  from  an  omission  to  perform  such 
duty,  an  operative  was  injured,  he  might  recover  damages.  It  was 
also  held  that  this  duty  being  the  creation  of  the  statute,  was 
measured  by  it,  and  could  not  be  made  to  exceed  its  terms.  Prior 
to  the  passage  of  these  acts  an  owner  or  occupant  of  a  factory 
not  peculiarly  exposed  to  the  danger  of  fire  by  the  character  of  the 
work  carried  on  within  it,  was  not  bound  to  anticipate  a  merely 
remote  or  possible  danger  and  to  take  measures  to  prevent  its 
occurrence.  Such  an  owner  or  occupant  was  not  bound  by  the 
common  law  to  take  any  extra  and  unusual  precautions  for  the 
purpose  of  protecting  the  operatives  against  the  danger  arising 
from  fire,  which  such  owner  or  occupant  was  not  reasonably 
bound  to  anticipate.  But  by  tlie  passage  of  the  acts  in  question 
we  held  that  a  duty  was  imi)osed  upon  the  owner  or  occupant  of 
the  prescribed  class  of  factories,  for  an  omission  to  perform  which 

'Affirming  55  St.  Rep.  133. 
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the  operatives  who  sustained  damage  caused  by  such  omissioa 
might  recover.  Upon  the  facts  presented  in  the  Pauley  case  we 
held  that  the  defendants  had  not  been  shown  guilty  of  any  viola- 
tion of  the  act  resulting  in  damage  to  the  plaintiff,  and  that  no 
actionable  negligence  against  it  had  been  shown  on  the  trial. 

The  case  now  before  the  court  does  not  involve  any  of  the  ques- 
tions decided  in  the  Pauley  case.  If  it  did,  we  should  hold  our- 
selves concluded  by  the  decision  of  that  case  in  an^  event,  although 
subsequent  reflection  upon  the  rule  as  therein  laid  down  leads  us 
to  the  belief  that  it  was  without  doubt  correctly  decided.  The 
plaintiff  in  this  case  was  injured  while  attempting  to  escape  from 
the  burning  building  by  means  of  the  fire  escape,  which  had  been 
attached  to  the  east  wall  of  what  is  called  the  elevator  shaft  of  the 
so-calied  wing  building  of  the  factory.  He  came  down  the  fire 
escape  ladder  until  his  feet  reached  the  bottom  rung,  ten  feet 
above  the  platform  herein  spoken  of,  when  the  heat  of  the 
iron  and  the  fire,  which  was  blazing  out  from  the  windows  past 
which  he  descended,  and  the  pain  consequent  upon  the  burns 
which  he  received  from  the  flames  as  he  was  passing  down  the 
escape,  and  the  terrible  excitement  of  the  moment,  all  combined 
to  render  him  temporarily  unconscious,  and  he  dropped  from  the 
fire  escape,  and  upon  recovering  consciousnes3  found  himself  lying 
across  the  chute  used  for  the  purpose  of  delivering  boxes  from  the 
courtyard  into  the  door  of  the  factory  in  the  story  below,  at  an 
angle  of  about  forty-five  degrees. 

The  defendant  alleges  that  it  is  impossible  upon  any  view  of 
the  evidence  in  the  case  to  ascertain  the  cause  of  the  plaintiff's  in- 
jaries,  or  whether  they. arose  from  a  cause  for  which  the  defendan 
was  liable,  or  from  one  for  which  it  was  not  liable,  and  that  to  su 
tain  the  judgment  against  the  defendant  in  this  case  would  be  to 
attribute  liability  to  the  defendant  upon  a  pprely  conjectural  and 
speculative  theory.  And  the  defendant  urges  that  within  the  rule 
which  demands  evidence  that  plaintiff's  injuries  were  caused  by 
some  negligence,  or  by  some  improper  act  on  the  part  of  the  de- 
fendant, the  plaintiff  has  entirely  failed  to  prove  his  case. 

In  order  to  make  the  reasons  for  our  decision  as  clear  as  may  be 
some  few  further  facts  must  necessarily  be  stated.  It  is  enough 
for  our  purpose  here  to  concern  ourselves  with  the  south  wall  in 
the  so-called  wing  building  of  this  factorv  and  the  ground  and 
structure  surrounding  it  The  south  wall  ran  the  whole  width 
from  east  to  west,  and  formed  the  northern  boundary  of  a  court- 
yard, and  that  courtyard  extended  south  for  a  distance  of  more 
than  one  hundred  feet  to  Centre  street,  running  east  and  west  At 
Centre  street  this  courtyard  was  about  thirty  feet  wide,  and  some- 
what wider  at  its  northern  extremity,  where  this  south  wall  of  the 
wing  building  crossed  it  There  was  within  this  courtyard  an 
open  space  of  six  feet  two  inches  from  the  south  wall  of  the  wing 
building  southerly  to  the  north  wall  of  what  is  called  the  boiler 
building ;  and  the  north  wall  of  this  boiler  building  was  about 
fourteen  feet  high.  There  was  thus  left  an  open  space  between 
these  two  buildings  six  feet  two  inches  wiile  and  fourteen  feet 
deep,  which  is  herein  called  the  areaway.     The  roof  of  this  boiler 
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house  formed  the  paved  courtyard  over  which  one  passed  in  going 
south  to  the  exit  from  the  courtyard  on  Centre  street  From  about 
the  center  of  the  south  wall  of  the  wing  building  an  elevator  shaft 
projected  to  the  south,  the  east  wall  of  which  stretched  across  the 
areaway  and  continued  up  to  the  full  height  of  the  factory  wing 
building.  The  south  wall  of  the  elevator  shaft  was  the  north  wall 
of  the  boiler  building  and  the  west  wall  of  the  shaft  crossed  this 
area  again,  and  the  area  thus  was  bounded  by  the  elevator  shaft 
Persons  coming  from  Centre  street  into  the  courtyard  and  going 
north  towards  the  factory  wing  building  would  pass  over  and  upon 
the  paved  roof  of  the  boiler  building  and  would  thus  reach  the 
open  area  six  feet  and  two  inches  wide  and  fourteen  feet  deep, 
separating  the  factory  wing  building  from  the  paved  courtyard. 
There  was  a  door  in  this  south  wall  of  the  wing  building  leading 
into  that  building  at  this  point,  which  was  just  east  of  the  elevator 
shaft,  and  the  door  was  about  three  feet  above  the  level  of  the 
pavecl  courtyard,  and  in  order  to  reach  the  door  three  steps  and  a 
platform  were  placed  over  the  area  and  connecting  the  courtyard 
and  offering  a  means  of  entering  the  factory  door.  These  steps 
and  platform  were  laid  upon  iron  stanchion?  leading  from  the 
courtyard  to  the  door.  The  platform,  one  side  of  which  was 
against  the  south  wall,  had  been  originally  between  three  and  four 
feet  wide  and  this  platform  and  the  steps  leading  up  to  it  from  the 
courtyard  formed  a  covering  over  the  airway.  Down  the  east 
wall  of  the  elevator  shaft  the  fire  escape  ladder  had  been  placed 
and  the  south  ends  of  the  rungs  were  two  feet  eight  inches  from 
the  south  wall  of  the  wing  building,  so  that  a  man  coming  down 
the  ladder  facing  west  or  towards  the  elevator  shaft  with  his  back 
to  the  east  and  leaning  on  the  outer  or  southern  edge  of  the  fire 
escape,  would  if  he  dropped  straight  down  land  according  to  the 
contention  of  the  defendant  upon  the  platform  above  mentioned, 
although  within  four  inches  of  its  southern  edge ;  while  according 
to  the  evidence  given  on  the  part  of  the  plaintiff,  which  made  this 
platform  but  twenty  to  thirty  inches  wide,  a  man  dropping  from 
the  fire  escape  would  drop  his  left  side  from  two  inches  to  a  foot 
south  of  the  platform  and  strike  either  the  skeleton  iron  stanchion 
from  which  the  steps  had  been  removed,  or  the  chute  now  to  be 
mentioned. 

Sometime  prior  to  the  fire  the  entrance  to  the  factory  over  these 
steps  and  platform  through  the  door  in  that  south  wall  had  been 
closed  and  fastened  and  no  one  any  longer  entered  in  that  way. 
The  steps  leading  up  to  the  platform  had  been  taken  away  and  as 
some  of  the  evidence  tended  to  show  one  board  of  the  platform  it- 
self had  been  removed,  thus  leaving  the  iron  framework  exposed 
upon  which  the  steps  and  the  one  board  of  the  platform  had 
rested,  and  leaving  but  two  or  perhaps  three  boards  still  remain- 
ing as  a  portion  of  the  platform.  These  steps  and  the  portion  of 
the  platform  had  been  removed  for  the  purpose  of  putting  in  a 
chute,  running  from  the  courtyard  down  to  the  bottom  of  the 
area  and  into  a  door  of  the  factory  at  that  spot  The  chute  was 
placed  at  an  angle  of  about  forty-five  degrees,  or  perhaps  a  little 
steeper,  and  consisted  of  two  or  three  parallel  boards  with  risers 
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on  each  side  from  five  to  six  inches  high.  The  chute  thus  ran 
directly  from  the  court  yard  between  tnese  iron  stanchions  and 
along  under  the  platform  down  to  the  door  below.  There  was 
evidence  tending  to  sh6w  that  the  west  side  of  this  platform  was 
built  directly  against  the  east  wall  of  the  elevator  shaft,  and  that 
the  platform  itself  came  close  ud  against  the  south  wall  of  the 
wing  building.  That  is  the  eviaence  of  the  defendant ;  but  the 
evidence  on  the  part  of  the  plaintiff  tended  to  show  that  there  was 
a  space  of  at  least  a  foot  and  perhaps  a  foot  and  a  half  between 
the  elevator  wall  and  the  west  side  of  the  platform.  It.  will  thus 
be  seen  that  even  upon  the  defendant's  contention,  a  person  com- 
ing down  the  fire  escape  and  getting  out  to  the  extreme  edge  of 
the  "ladder,  the  furthest  away  from  the  south  wall  of  the  burning 
building,  would  if  he  dropped  mathematically  straight  down  from 
the  lowest  rung  of  the  ladder,  land  within  four  inches  of  the  south 
-edge  of  the  platform  which  was  partly  covering  this  area  space, 
and  under  which  ran  this  steep  chuta  If  there  were  but  the 
least  inclination  of  the  body  to  the  south  when  falling,  it  would 
drop  outside  of  and  beyond  the  platform. 

The  precise  point  contended  for  by  the  defendant  may  now  be 
appreciated.  It  is  said  on  its  part  that  this  fire  escape  was  well 
ana  properly  constructed,  and  regarding  the  first  story  of  the  fac- 
tory as  on  the  grade  of  the  paved  courtyard,  the  fire  escape  came 
down  as  far  as  the  statute  required ;  that  the  defendant  at  the 
grade  of  the  courtyard  had  furnished  a  platform  which  was  the 
same  as  the  earth  itself,  and  if  the  plaintiff  on  dropping  from  the 
fire  escape  fell  onto  this  platform  (or  earth)  and  in  that  way  sus- 
tained the  injury  of  whicti  he  complains,  the  defendant  would  not 
be  liable,  for  the  reason  that  having  furnished  a  fire  escape  as  pro- 
vided by  statute,  and  the  plaintiff  naving  been  injured  in  drop- 
ping upon  the  earth  from  a  perfectly  constructed  fire  escape,  the 
defendant  could  not  be  held  liable  for  that  misfortune,  and  how- 
ever improper  may  have  been  the  placing  of  the  chute  at  that  par- 
ticular spot,  yet  if  the  plaintiff  sustained  no  injury  on  account  of 
its  position,  the  defendant  is  clearly  not  liable  in  this  action.  We 
will  assume  that  if  the  plaintiff  sustained  injury  from  falling  upon 
the  platform,  the  defendant  would  not  be  liable  and  that  it  is 
necessary  for  the  plaintiff  to  show  that  such  was  not  the  facK 
We  also  agree  with  defendant's  counsel  that  if  the  plaintiff  gave 
no  evidence  whatever  from  which  an  inference  might  properly  be 
drawn  as  to  where  he  did  sustain  the  injury,  whether  from  a  fall 
upon  the  platform  or  a  fall  into  the  chute,  and  it  is  left  to 
pure  speculation  or 'guess  work  to  decide  what  did  cause  his  in- 
jury, tne  defendant  cannot  be  held  liable.  It  is  true  there  is  no 
direct  evidence  on  the  subject  from  an  eye  witness.  The  defend- 
ant says  that  the  plaintiff  himself  does  not  pretend  to  be  able  to 
state  how  it  was  that  he  received  the  injuries  in  question.  No 
one  saw  him  when  he  fell ;  no  one  was  aware  of  his  presence 
there  at  the  time.  He  himself  got  so  far  down  the  fire  escape 
as  to  place  his  feet  on  the  last  rung  of  the  ladder,  and  just  at  the 
very  moment  of  dropping  he  became  unconscious.  Wliether  he 
fell  on  the  platform  or  on  one  of  those  skeleton  iron  stanchions  or 
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On  the  chute,  plaintiff  very  frankly  sajs  he  cannot  state;  and 
there  is  thus,  as  the  defendant  urges,  an  entire  dearth  of  evi- 
dence upon  which  to  sustain  any  recovery  in  this  action. 

After  a  careful  reading  of  the  evidence  and  much  reflection 
upon  the  inferences  that  might  l^itimately  be  drawn  from  it,  we 
are  of  opinion  that  the  plaintin  proved  enough  upon  the  ques- 
tion as  to  the  cause  of  his  injuries  to  call  for  its  decision  by  the 
jury  instead  of  by  the  court  We  do  not  think  that  such  decision 
rested  upon  ra6re  speculation,  and  consequently  we  do  not  agree 
that  the  verdict  of  the  jury  was  nothing  more  than  a  guess. 
Upon  questions  of  fact  it  is  sufficient  that  there  is  a  balance  of 
evidence  or  probabilities  in  favor  of  one  side  or  the  other  of  the 
dispute,  ana  upon  such  balance  courts  will  rely  in  deciding 
the  weightiest  issues.  Weeks  v.  Comwell,  104  N.  Y:  325  at  336 : 
5  St  Rep.  632.  There  is  evidence  here  to  establish  upon  a  firm 
foundation  these  facts;  the  existence  of  the  iron  stanchions  upon 
which  originally  were  laid  the  steps  from  the  court  yard  up  to  the 
platform  and  also  the  platform  itself  leading  to  the  door  of  the 
factory  ;  that  all  the  boards  composing  the  steps  had  been  re- 
moved,  and  at  least  Ohe  plank  of  the  platform,  and  that  the  width 
of  the  platform  was  not  more  than  twenty,  certainly  not  more  than 
thirty  inches ;  that  directly  between  these  iron  stanchions  and  con- 
tinuing underneath  this  platform  and  connecting  the  court  yard 
and  the  factory  story  fourteen  feet  below  was  this  chute  running 
down  at  an  anele  of  forty -five  degrees;  that  the  fire  escape  was  on 
the  east  wall  of  the  elevator  shaft  and  the  end  of  each  rung  of  the 
ladder  furthest  from  the  wing' building  wall  was  at  least  two  feet 
eight  inches  therefronl ;  the  last  rung  of  the  ladder  was  ten  feet 
higher  than  the  platform,  and  a  man,  with  his  feet  on  that  rung 
and  holding  on  by  his  hands,  would  be  that  distance  above  the 
level  of  the  platform,  his  face  would  be  toward  the  west  and  his 
body  as  far  to  the  south  on  the  ladder  as  he  could  get  for  the 

Surpose  of  getting  away  from  the  flames  coming  out  of  the  win- 
ows  in  the  south  wall;  and  if  the  platform  were  but  twenty  inches 
wide,  his  left  side  would  be  at  least  a  foot  south  of  and  beyond 
the  edge  of  the  platform  and  hanging  over  this  chute  and  almost 
directly  over  the  skeleton  stanchions  upon  which  the  steps  had 
once  rested.  If  the  platform  were  thirty  inches  wide,  he  would 
still  overreach  it 

Upon  these  facts  the  inference  is  entirely  admissible,  and,  as  we 
think,  is  plainly  a  natural  one  that  if  plaintiff  were  even  motion- 
less when  he  dropped,  he  would  land  outside  of  the  platform,  and 
that  he  would  either  strike  the  stanchion  or  the  chute,  and  upon 
this  point  it  is* not  material  to  determine  which.  Judging  from 
the  position  in  which  he  found  himself  when  his  consciousness  re- 
turned, with  his  body  lying  across  the  chute,  his  feet  to  the  west 
and  his  head  to  the  east  of  it,  the  inference  from  the  facts  is 
neither  forced  nor  unnatural^  nor  mere  speculation,  and  it  is  that 
he  first  struck  the  west  stanchion  and  had  then  fallen  over  upon 
the  chute.  He  did  not  strike  the  chute  first,  as  in  that  case,  fall- 
ing or  dropping  directly  into  it,  he  would  have  gone  down  the 
chute  to  the  bottom.     He  probably  did  not  strike  the  platform 
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first,  as  it  was  mach  too  narrow  in  that  aspect  of  the  evidence 
which  the  jury  might  assume,  to  afford  a  landing  place  for  him  as 
he  fell  The  jury,  therefore,  had  the  ri^ht  to  find  from  the  evi- 
dence that  in  all  probability  the  plaintiff  did  not  first  strike  the  plat* 
form  or  the  chute,  and  there  was  but  one  thing  else  that  he^mi^ht 
have  done  and  that  was  to  strike  the  stanchion  and  break  his  leg 
in  the  manner  described  and  then  fall  over  across  the  chute  as  al- 
ready mentioned.  The  character  of  the  injuries  to  the  left  lee  of 
the  plaintiff  was  such  as  to  favor  the  inference  that  he  was  thus 
injured.  He  sustained  what  the  surgeons  call  a  compound  com- 
minuted fracture  of  the  leg  below  the  knee,  the  bones  thus  broken 
being  driven  up  and  into  the  knee  joint,  showing  that  the  force 
was  applied  from  beneath  and  upon  a  slope  and  not  laterally. 
This  could  have  been  caused  by  striking  as  the  body  descended 

Xinst  this  iron  stanchion,  breaking  the  fall  and  tumbling  the 
^     intiff  from  that  position  over  upon  his  back  across  thQ  chute. 

The  evidence  of  the  surgeon,  to  which  exception  was  taken  by 
the  defendant,  in  regard  to  the  position  in  which  the  plaintiff  was 
when  the  injury  occurred  was,  we  think,  admissible.  He  described 
fully  and  minutely  the  character  of  the  injury,  the  position,  extent 
and  nature  of  the  fractures  and  all  the  other  details  which  were 
open  to  his  actual  observation  and  which  were  capable  of  exact 
description.  The  opinion  which  he  gave,  while  not  absolute,  was 
at  the  same  time  admissible  as  stating  the  probalities  as  to  the 
position  of  the  leg  and  the  point  from  which  the  blow  came,  and 
the  facts  wliich  he  obtained  from  his  examination  formed  areason- 
able  ground  upon  which  to  base  an  opinion  as  to  the  cause  of  the 
fracture.  People  v.  Willson,  109  N.  Y.  845,  353 ;  15  St  Rep.  503. 
Taking  all  the  evidence  which  he  gave  upon  the  facts  which  he 
observed  from  an  actual  examination  of  the  injury  itself,  the  re- 
sulting opinion  was  not  an  unnatural  or  a  forced  one,  and  while  it 
was  one  which  possibly  any  individual  might  give  upon  like 
knowledge  derived  from  such  examination  of  the  injury,  we  think 
even  if  the  mere  opinion  itself  were  erroneously  admitted  it  was 
not  of  that  character  which,  when  taken  in  connection  with  all  the 
other  facts  in  the  case,  would  warrant  our  reversal  of  this  judg- 
ment on  that  ground. 

The  question  whether  the  defendant  was  not  guilty  of  action- 
able negligence  in  thus  erecting  a  dangerous  structure  under  the 
fire  escape,  and  leaving  so  narrow  a  platform  as  to  render  it  im- 
possible for  a  person  dropping  vertically  from  the  fire  escape  to 
land  on  it,  was  left  to  the  jury  in  a  very  clear  and  concise  charge 
by  the  learned  judge  who  tried  this  case.  Upon  the  request  of  the 
defendant  the  judge  charged  that  if  the  plaintiff,  when  he  dropped 
from  the  fire  escape,  landed  on  the  platform  and  was  there  injured, 
that  he  could  not  recover ;  and  the  jury  by  the  verdict  have  found 
as  from  this  evidence  we  think  they  had  a  right  to  find,  that  the 
plaintiff  did  not  drop  on  the  platform,  and  that  he  did  drop  upon 
and  strike  either  the  stanchion  or  the  clmte,  in  all  probability  the 
stanchion.  The  jury  have  found  that  the  defendant  was  guilty 
of  n^ligence  in  allowing  these  stanchions  and  this  chute  to  be 
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placed  and  to  remaia  in  the  condition  they  were  at  the  time  of 
this  ac-cident  and  but  partially  covered  by  this  narrow  platform, 
and  the  judge  charged  that  if  they  found  such  to  be  the  tact  they 
would  have  the  right  to  say  that  the  defendant  had  failed  to  fur- 
nish a  proper  fire  escape  within  the  meaning  of  the  statute.  In 
this,  we  think,  there  was  no  error. 

Upon  the  whole  case,  we  think,  the  question  of  defendant's  lia- 
bility was  properly  submitted  to  the  jury,  and  tlie  judgment  en- 
terea  upon  the  verdict  in  favor  of  the  plaintiff  should  b^aflirmed, 
with  costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


Miles  M.  O'Brien  ei  ai,  as  Receivers,  etc.,  App'lts,  v.  Hugh  J. 
Grant,  as  Receiver,  etc.,  RespY* 

{Court  of  Appeals,  Filed  May  £1,  1895.) 

1.  Banks— Clbabing  housb. 

Under  the  constitution  and  rules  of  the  clearing-house  association,  an 
anangement  between  banks  that  one  should  act  as  agent  for  the  other  in 
clearing  its  checks  through  the  clearing  house  cannot  be  discontinued  nor 
its  liability  cease,  until  after  the  completion  of  the  exchanges  of  the  mom* 
ing  next  following  the  receipt  of  a  notice  of  discontinuance. 

%  Same— Prkperencb. 

The  provision  of  section  48,  chap.  687  of  1892,  has  no  application,  where 
at  the  time  when  such  arrangement  was  made,  the  bank  whose  checks  are 
to  be  cleared  was  solvent. 

Z.  Same— Insolvency. 

The  subsequent  insolvency  of  such  bank  does  not  excuse  the  clearing 
bank  from  the  performance  of  its  obligation  towards  the  clearing*houte 
banks. 

4.  Same— DEPOsrr. 

The  deposit  of  securities  made  with  the  clearing  bank  constitutes  a  law- 
ful pledge  of  the  assets  of  the  depositing  bank,  to  protect  the  former 
against  any  possible  loss  in  undertaking  to  clear  and  pav  all  checks  drawn 
by  the  latter  and  sent  through  the  clearing  house,  ana  the  clearing  bank  is 
entitled  to  hold  and  apply  the  securities  in  payment  of  the  amount  so  paid 
by  it. 

«.  Same— Fraud. 

Where  there  is  nothing  to  charge  the  clearing  bank  with  any  knowledge 
or  notice  of  the  designs  of  the  drawers  of  certain  checks  so  as  to  make  It 
an  abettor  in  an  unlawful  scheme  to  obtain  a  preference  over  other  credi- 
tors and  it  acted  in  perfect  good  faith  in  its  payments  of  such  checks,  it 
was  justified  in  so  doing,  and  it  not  only  could  not,  but  it  should  not,  be 
made  to  suffer  a  loss. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order 
which  affirmed  a  judgment  in  favor  of  defendant  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  to  recover  from  the  defendant  certain 
securities  which  had  been  deposited  by  the  Madison  Square  Bank 
with  the  St  Nicholas  Bank  and  the  proceeds  of  the  securitiesi 
which  the  latter  bank  had  converted  into  money. 
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The  following  facts  were  found  and  are  either  undisputed  or 
proved.  In  January,  1891,  an  arrangement  was  made  between 
the  Madison  Square  Bank  and  the  St  Nicholas  Bank  (both  of 
them  being  state  banks);  by  which  the  latter  bank,  which  was  a 
member  of  the  New  York  Clearing-House  Association,  became 
the  agent  to  clear  through  the  clearing-house  checks  drawn  upon 
the  Madison  Square  Bank.  The  St  Nicholas  Bank  submittea  in 
writing  a  memorandum  of  the  conditions  on  which  it  would  un- 
dertake this  business  for  the  Madison  Square  Bank,  as  follows: 

"  $50,000  balance  to  be  kept  at  all  times,  to  be  free  from  inter- 
est An  allowance  at  rate  of  two  per  cent  per  annum  shall 
be  allowed  on  average  exceeding  this  amount  The  Madison 
Square  Bank  is  to  keep  with  this  bank  $100,000  in  approved  bills 
receivable." 

In  a  letter  dated  January  9,  1891,  addressed  by  the  Madison 
Square  Bank  to  the  St  Nicholas  Bank,  the  cashier  of  the  Madi- 
son Square  Bank  says : 

"Referring  to  conversation  of  our  president  with  your  good 
selves,  we  would  say  that  we  accept  the  terms  and  conditions  on 
which  your  bank  agrees  to  clear  for  us  as  per  your  memorandum, 
namely,  $50,000  balance  to  be  kept  with  you  at  all  times  free  of 
interest  Interest  at  two  per  cent  per  annum  to  be  allowed  us  on 
average  exceeding  that  amount  This  bank  to  keep  with  you 
$100,000  of  approved  bills  receivabltv  *  * .  *  We  enclose 
copy  of  a  letter  addressed  by  us  to  the  clearing-house  committee 
toconform  with  the  requirements  of  their  circular  of  December 
18th  last" 

The  letter  to  the  clearing-house  committee  enclosed  a  copy  of 
a  resolution,  signifying  the  acquiescence  of  .the  Madison  Sijuai^e 
Bank  with  the  terms  of  the  circular  and  authorizing  its  cashier  to 
send  a  check  for  the  annual  payment  of  $200  required  of  banks 
clearing  through  members. 

It  was  verbally  agreed  between  the  parties,  at  the  time  of  the 
arrangement  referred  to  in  said  letter  of  the  9th  of  January,  that 
other  securities  of  equal  value  might  be  substituted  from  time  to 
time  for  those  first  deposited  makmg  up  the  $100,000  of  bills  re- 
ceivable. 

The  Clearing  House  Association  was  and  is  a  voluntary  associa- 
tion of  banks  and  banking  associations  of  the  city  of  New  York. 
The  object  of  the  association,  as  stated  in  its  constitution,  is,  "the 
aflfectingat  one  place  of  the  daily  exchanges  between  the  several 
associate  banks,  and  the  payment  at  the  same  place  of  balances 
resulting  from  such  exchanges." 

The  St  Nicholas  Bank  was  a  member  of  the  association.  The 
Madison  Square  Bank  was  not  so. 

Section  25  of  the  constitution  was  as  follows : 

"  Whenever  exchanges  shall '  have  been  made  at  the  clearing 
house  by  previous  arrangements  between  members  of  the  associa- 
tion through  one  of  their  number,  and  banks  in  the  city  and 
vicinity,  who  are  not  members,  the  receiving  bank  at  the  clearing 
house  shall  in  no  case  discontinue  the  arrangement  without  giv- 
ing previous  notice,  which  notice  shall  not  take  effect  until  the 
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exchanges  of  the  morning  following  the  receipt  of  such  notice 
shall  have  been  completed." 

This  section  was  in  force  at  and  before  January  9,  1891,  and  is 
still  in  force,  and  it  was  known  to  be  so  by  the  Madison  Square 
Bank  at  the  time  of  the  making  of  this  arrangement 

After  the  making  of  this  arrangement,  and  on  and  after  the  13th 
January,  1891,  the  St  Nicholas  Bank  made  the  clearances  at  the 
clearing  house  for  the  Madison  Square  Bank  up  to  and  including 
the  8th  day  of  August,  1893,  and  the  Madison  Square  Bank  de- 
posited and  kept  good,  as  to  amount  and  value,  its  deposit  of  bills 
receivable  with  the  St  Nicholas  Bank  and  up  to  some  time  in 
July,  1893,  kept  good  its  money  balance  of  $50,000  in  addition 
thereto.  Some  time  prior  to  August  8th,  1893,  the  St  Nicholas 
Bank  desired  to  terminate  the  arrangement  for  making  clearances 
for  the  Madison  Square  Bank.  At  that  date  it  held,  also,  certain 
collateral  securities,  taken  upon  loans  made  upon  notes  of  the 
Madison  Square  Bank  and  by  agreement  they  or  their  proceeds 
should  be  applied  to  any  other  obligations  of  that  bank. 

On  the  8tn  day  of  August,  1893,  the  St  Nicholas  Bank  gave 
the  notice  required  by  the  26th  section,  that  it  would  cease  to 
make  clearances  for  the  Madison  Square  Bank.  This  was  served 
upon  the  banks  constituting  the  Clearing  House  Association  on 
that  day. 

By  the  terms  of  section  25  this  notice  took  effect  upon  the  com 

?letion  of  the  exchanges  at  the  clearing  house  on  the  9tn  of  August 
*hese  clearances  were  made  every  dav  immediately  after  10  o*clock 
and  were  completed  before  12  o'cloct. 

The  St  Nicnolas  Bank  paid,  on  the  9th  of  August,  through 
the  clearinghouse,  checks  drawn  upon  the  Madison  Square  Bank 
by  depositors  having  amounts  to  meet  the  same  to  their  credit 
as  depasitors  on  the  books  of  the  Madison  Square  Bank,  $372,000 
On  the  8th  day  of  August,  1893,  the  Madison  Square  Bank,  after 
ineffectual  efforts  to  obtain  a  loan  to  relieve  its  imediate  necessities 
was  visted  by  the  clearing  house  committee  and  its  condition  ex- 
amined; also  by  an  officer  of  the  state  banking  department 
After  this  examination  by  the  committee  of  the  clearing  house  their 
conclusion  that  the  bank  was  not  in  a  condition  to  continue  busi- 
ness was  communicated  to  the  officers  and  some  of  the  directors 
of  the  Madison  Square  Bank. 

The  Madison  Square  Bank  did  not  open  for  business  on  the 
following  day.  It  was,  in  fact,  insolvent  on  tlie  8th  of  August, 
1893,  and  the  officers  of  the  St  Nicholas  Bank  knew  before  the 
exchanges  were  made  on  the  9th  of  August  that  the  Madison 
Square  Bank  was  insolvent,  or  that  its  insolvency  was  imminent 
and  that  it  had  stopped  business. 

Included  in  the  gross  sum  of  $872,000,  the  amount  of  the  checks 
upon  the  Madison  Square  Bank,  cleared  by  the  St  Nicholas 
Bank  on  the  9th  of  August,  were  two  checks  drawn  by  Elliott 
Danforth,  the  treasurer  of  the  state  of  New  York,  against  funds  of 
the  state  deposited  in  the  said  bank,  which  checks  were  signed 
and  dated  on  the  8th  day  of  August,  1893,  and  were  deposited  in 
banks  in  the  city  of  New  York,  whicli  were  members  of  the  Clear^ 
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log  House  Association,  before  10  o'clock  on  the  morning  of  the  9  th 
of  August,  1898,  and  were  by  such  banks  sent  to  the  clearing 
house  on  said  9th  day  of  August,  The  clearance  of  said  checks 
were  regular  and  according  to  the  usual  course  of  business  among 
the  banks  constituting  said  Clearing  House  Association,  notwith- 
standing  the  fact  that  they  were  not  deposited  for  collection  with 
a  clearing  house  bank  until  the  morning  of  the  9th  day  of  August, 
1893.  The  St  Nicholas  Bank  had  no  knowledge  on  the  9th  day 
of  August,  1893,  of  any  irregularity  in  regard  to  the  drawing,  de- 
posit or  transmission  to  the  clearing  house  of  any  of  the  checks 
going  to  make  up  said  gross  amount  of  $372,000. 

The  referee  found  that  the  payments  of  check  on  the  morning 
of  August  9th,  1893,  were  in  performance  of  its  contract  with  the 
Madison  Square  Bank  and  were  not  made  with  the  intent  on  the 
part  of  either  of  the  banks  to  give  a  preference  to  any  creditor  of 
the  Madison  Square  Bank  over  any  other  creditor;  or  in  violation 
of  the  Corporation  Law  of  the  state  and  he  held  that  the  plaintiffs 
were  not  entitled  to  recover  any  part  of  the  money  or  securities 
held  by  the  St  Nicholas  Bank. 

From  the  affirmance  of  the  judgment  entered  upon  his  report, 
at  tlie  general  term,  the  plaintiffs  have  appealed  to  this  court 

Louis  Marshall^  for  appFt ;    William  Allen  Butler^  for  resp*t 

Gray,  J. — The  St  Nicholas  Bank  claims  the  right  to  apply  the 
securities  and  moneys  theretofore  deposited  with  it  by  the  Madi- 
son Square  Bank  towards  the  reimbui'sement  of  its  payments,  or 
c'earances,  of  the  latter's  checks  on  the  morning  of  August  9th, 
1893.  With  respect  to  that  claim  the  proposition  of  the  plaintiffs 
is  twofold.  They  say  that  rule  25  of  the  clearing  house  did  not 
require  the  Saint  Nicholas  Bank  to  clear  the  checks  drawn  on  the 
Madison  Square  Bank,  presented  after  it  became  aware  of  the  in- 
solvency of  the  latter,  and  that  such  insolvency  terminated  the  re- 
lation of  clearing  house  agent  and  rendered  any  payments  made 
unauthorized ;  or,  if  the  clearing  house  rule  is  susceptible  of  the 
interpretion  that  it  required  the  Saint  Nicholas  Bank  to  honor 
checks  drawn  on  the  Madison  Square  Bank  after  its  insolvency 
became  known  to  it,  the  contract  between  the  banks,  in  so  far  as 
it  contemplated  such  payment  and  the  use  of  the  securities  of  the 
Madison  Square  Bank  to  secure  the  advances  made  by  the  Saint 
Nicholas  Bank,  was  an  illegal  preference  under  the  statute.  The 
controversy  must  turn,  in  my  opinion,  upon  the  nature  of  the  re- 
lation which  existed  between  the  two  banks  in  question  and  the 
clearing  house  and  upon  what  was  the  extent  of  the  obligation 
entailed  upon  the  St  Nicholas  Bank,  in  engaging  to  receive  and 
to  clear  checks  drawn  upon  the  Madison  Square  Bank,  when  pre- 
sented through  the  clearing  house.  For  the  plaintiffs  it  is  argued 
that,  as  between  the  Madison  Square  Bank  and  tlie  St  Nicholas 
Bank,  the  relation,  simply,  of  principal  and  agent  was  created  and, 
therefore,  upon  the  insolvency  of  the  former  becoming  known,  on 
the  morning  of  the  day  when  clearances  of  the  previous  day's 
checks  were  to  be  effected,  that  the  latter  bank  was  not  entitled  to 
pay  checks  drawn  upon  the  former  bank.  But  I  think  to  view  the 
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relation  as  such  is  altogether  incorrect  and  unwarranted  by  the 
facts.  In  a  certain  and  limited  sense  the  St  Nicholas  Bank,  of 
course,  would  act  as  an  agent,  in  clearing  and  paying  checks  drawn 
upon  the  Madison  Square  Bank.  That,  however,  was  a  mere  feat- 
ure of  the  larger  contractual  relation,  into  which  the  two  banks 
had  entered  with  the  Clearing  House  Association,  and  which  char- 
acterized all  their  dealings.  The  agreement  of  January,  1891,  was 
one  to  which  there  were  three  parties ;  each  of  which  was  moved 
to  enter  into  it  by  a  legitimate  consideration.  The  Madison  Square 
Bank  acquired  the  very  substantial  advantages,  which  the  mem- 
bers of  the  Clearing  House  Association  enjoyed,  in  the  increased 
convenience,  dispatch  and  safety  of  banking  transactions.  The  St 
Nicholas  Bank  acquired  advantage,  benefit  and  a  protection  by 
the  deposit  of  collateral  securities  to  the  amount  of  $100,000  and 
of  the  cash,  required  to  be  made  by  the  Madison  Square  Bank. 
The  cash  deposit  was  to  be  free  of  interest  and  maintained  at  a 
daily  balance  of  $50,000.  The  members  of  the  Clearing  House 
Association,  in  extending  to  the  Madison  Square  Bank  the  right 
to  have  its  checks  cleared  and  paid  through  one  of  its  members, 
were  assured  that  all  checks  presented  would  be  paid  up  to,  and 
including,  the  day  following  the  giving  of  notice  by  the  St  Nicho- 
las Bank  of  the  termination  of  the  arrangement  between  itself  and 
the  Madison  Square  Bank.  The  learned  referee  very  correctly  de- 
fines the  arrangement  between  these  two  banks  and  the  clearing 
house  as  constituting  a  tripartite  agreement  upon  ample  considera- 
tion, for  the  mutual  benefit  of  all  the  parties  who  entered  into  it 
That  agreement  provided  for  the  length  of  its  duration ;  for  the 
maintenance  at  all  times  of  the  stipulated  security  to  protect  the 
St  Nicholas  Bank  and  bound  that  bank  to  receive  and  pay  the 
checks  drawn  upon  the  Madison  Sauare  Bank  as  it  would  its  own. 
The  St  Nicholas  Bank  could  only  agree  and  arrange  to  clear 
for  the  Madison  Square  Bank,  in  accordance  with  conditions  im- 
posed by  the  constitution  and  rules  of  the  Clearing  House  Asso- 
ciation; and  an  essential  condition  was  that  the  arrangement  could 
not  be  discontinued,  nor  should  its  liability  cease,  until  after  the 
completion  of  the  exchanges  of  the  morning  next  following  the 
receipt  of  a  notice  of  discontinuance.  There  was  nothing  in  such 
a  provision  of  the  constitution  of  the  clearing  house,  which  was 
objectionable,  legally  speaking,  or  otherwise.  It  was  perfectly 
competent  for  the  banks  to  form  themselves  into  this  voluntary 
association  and  to  agree  that  they  should  be  governed  by  a  con- 
stitution and  by  rules.  When  adopted,  they  expressed  the  contract 
by  which  each  member  was  bouna  and  which  measured  its  rights, 
duties  and  liabilities.  Belion  v.  Hatch,  109  N.  Y.  593 ;  16  St.  Eep. 
354.  If  not  in  conflict  with  rules  of  law,  they  must  be  awarded 
that  eEEect  which  is  always  accorded  to  the  deliberate  engagements 
of  parties.  The  provisions  of  section  25  of  the  constitution  of  the 
Clearing  House  Association  were  designated  as  a  security  and  a 
y>rotection  for  the  membei*s,  in  the  event  mentioned.  Wnen  the 
Madison  Square  Bank  made  its  arrangement  with  the  St  Nicholas 
Bank  and,  also,  made  compliance  with  the  terms  of  the  demand  of 
the  clearing  house  circular,  I  think  it  is  clear  that  a  definite  con- 
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tractual  relation  was  at  once  created  between  the  three  parties ; 
whose  provisions  and  relative  engagements  were  effectually  de- 
lined  and  controlled  by  the  constitution  and  rules  of  the  clearing 
house,  in  so  far  as  they  touched  the  proposed  clearances  of  checks^ 
The  contract,  which  bound  the  members  of  this  voluntary  asso- 
ciation of  banks  and  regulated  their  duties,  rights  and  liabilities, 
permitted  the  representation  of  an  outside  bank,  through  a  mem- 
oer;  provided  that  member  assumed  a  liability,  which  should  not 
cease,  until  the  completion  of  clearances  on  the  morning  next  after 
its  notice  of  a  discontinuance  was  given.  That  liability,  so  exactly 
provided  for,  is,  however,  sought  to  be  limited  to  cases,  where  in- 
solvency has  not  supervened,  as  to  the  non-member  bank.  If  the 
relation  here  was  strictly  that  of  an  agent  acting  for  a  principal 
the  question  might  be  a  serious  one;  but  even  tnen  much  might 
be  said  in  favor  of  the  liability  which  the  agent  had,  with  the  as- 
sent of  the  principal,  assumed.  That,  however,  was  not  the  rela- 
tion. The  Madison  Square  Bank  was  a  contracting  party  in  an 
agreement,  to  which  the  other  parties  were  the  St.  Nicholas  Bank 
and  the  Clearing  House  Association,  and  it  had  accepted  and  had 
become  bound  by  provisions  in  the  latter's  constitution  and  rules. 
That  agreement  was  entered  into  at  a  time  when  it  was  perfectly 
competent  to  make  it  and  its  duration  was  fixed  by  section  26  of 
the  constitution  of  the  clearing  house.  As  the  respondent's  coun- 
sel says,  every  bank  entitled  to  the  payment  of  checks  sent  by  it 
through  the  exchanges  of  the  clearing  house,  in  due  course,  had  a 
right  to  rely  upon  the  liability  of  any  other  bank  clearing  for  the 
non-member  and  unless  this  liability  continued  definitely  and  up 
to  a  certain  period,  the  liability  of  the  clearing  bank  would  not  be 
fixed  and  enforcible.  Here,  the  effect  of  the  constitution  and  rules 
of  the  clearing  house  upon  the  agreement  was  as  through  it  had 
been  stated,  in  so  many  words,  that  it  should  commence 
upon  January  13th,  1891,  and  should  be  at  an  end  on 
August  9th,  1893,  after  the  clearances  of  that  day  had 
been  completed.  What  was  there  in  the  agreement  and 
its  incidents,  which  contravened  any  rule  of  law  or  of  policy  ? 
The  plaintiffs  say  tliat  the  effect  is  to  give  an  illegal  pre- 
ference under  the  statute ;  which,  it  is  meant,  would  be  accom- 
plished by  the  payment  of  checks,  after  the  insolvency  of  the  non- 
member  bank  is  known,  and  by  the  use  by  the  clearing  bank  of 
the  deposited  securities  in  reimbursement  thereof.  To  that  I  can- 
not agree.  The  statute  referred  to  is  the  State  Corporation  Law 
(chap.  687,  Laws  of  1892);  which,  in  section  forty-eight, 
contains  previously-existing  provisions  of  the  Banking  Law  of 
this  state.  The  provisions  of  tlie  section  forbid  the  assignment  or 
transfer  of  any  property,  "when  the  corporation  is  insolvent,  or  its 
insolvency  is  imminent,  with  the  intent  of  giving  a  preference  to 
any  particular  creditor  over  other  creditors  of  the  corporation." 
This  provision  has  no  application  to  such  a  case  as  this ;  where,  at 
the  time  when  the  arrangement  was  made  with  the  St.  Nicholas 
Bank,  the  Madison  Square  Bank  was  solvent  It  would  be  ab- 
surd to  speak  of  the  agreement  of  January,  1891,  as  having  been 
made  in  contemplation  of  fntiue  insolvency,  or  witfi  intent  to  give 
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a  preference  to  any  creditor  of  the  Madison  Square  Bank.  If 
there  Is  any  presumption  respecting  the  business  engagements  of 
going  concerns,  it  is  that  they  will  be  fulfilled ;  and,  when  secur 
ity  is  existed,  it  is  as  a  business  precaution,-  to  compel  exact  and 
prompt  performance,  rather  than  a  provision  in  contemplation  of 
insolvency.  If  it  were  otherwise,  business  transactions,  which 
have  for  their  subject  the  accommodation  of  one  corporation  by 
another,  in  the  loan  of  money,  or  the  extension  of  credit,  would 
be  seriously  embarrassed,  if  not  checked  The  statute  recognizes 
the  right  of  a  banking  corporation  to  transfer  promissory  notes, 
or  evidences  of  debt,  received  in  the  transaction  of  its  ordinary 
business,  to  purchasers  for  a  valuable  consideration  and  it  may 
lawfully  do  so  in  pledge  to  secure  its  creditor,  when  it  is  in  a  con- 
dition of  solvency.  The  deposit  of  securities  made  by  the  Madi- 
son Square  Bank  with  the  Sl  Nicholas  Bank  constituted  a  lawful 
pledge  of  its  assets,  to  protect  the  former  against  any  possible  loss 
m  undertaking  to  clear  and  pay  all  checks  drawn  upon  the  latter 
and  sent  through  the  clearing  house.  The  invalidity  of  a  transfer 
or  assignment  of  property  by  a  banking  corporation,  under  the 
Banking  Law,  is  where  it  has  been  made  while  in  a  condition  of 
insolvency,  or  in  contemplation  of  it,  and  with  the  **intent"  of 
giving  a  preference.  The  "intent''  must  exist  and  be  inferable  to 
vitiate  the  transaction.  In  this  connection,  our  recent  decision 
in  Elmira  Savings  Bank  v.  Davis,  142  N.  Y.  590 ;  60  St  Rep.  306, 
may  be  referred  to;  where  the  question  involved  was  whether  the 
preference  given  to  savings  bank  deposits  by  the  State  Banking 
Law  was  in  contravention  of  the  United  States  National  Banking 
Law;  which  avoids  transfers,  or  assignments,  or  deposits,  made 
with  a  view  to  prefer  a  creditor.  It  was  there  said,  and  the  obser- 
vation is  applicable  here,  that  *'it  is  the  voluntary  act  of  the 
national  bant,  in  contemplation  of  its  insolvency  and  with  the 
view  of  then  preventing  the  ratable  application  of  its  property, 
which  is  avoided  by  the  national  law.  in  the  present  case,  while 
a  going  concern,  it  entered  into  an  engagement  with  the  savings 
bank,  whicli  the  state  law  required  and  regulated  ;  which  vested 
in  the  latter  superior  rights  or  equities,  and  which,  in  the  possible 
event  of  future  insolvency,  would  give  to  it  a  prior  claim  to  pay- 
ment from  the  assets.  When  that  event  happened  and  the  re- 
ceiver was  appointed,  he  took  over  the  property  of  the  insolvent 
concern,  as  trustee  for  its  creditors  and  snareholders,  under  the 
same  conditions  as  the  bank  held  it  and  subject  to  the  right  of 
this  plaintiBE  to  be  first  paid  in  full,  before  other  creditors  were 
paid.  So  I  say  here,  the  plaintififs  upon  becoming  vested  as  re- 
ceivers with  the  property  of  the  insolvent  Madison  Square  Bank, 
held  it  subject  to  all  rights  lawfully  acquired  and  to  all  superior 
equities;  among  which  was  the  right  of  the  St  Nicholas  Bank, 
by*  virtue  of  an  agreement,  valid  in  its  inception  and  at  all  times, 
to  apply  the  securities  in  its  possession  in  reimbursement  of  it3 
payments  of  checks  presented  through  the  clearing  house  on  the 
morning  of  August  9tli,  1893;  payments  which  it  was  obliged  to 
make,  as  well  by  the  rule  of  commercial  honor,  as  by  force  of 
the  obligations  imposed  by  the  constitution  and  rules  oi  the  clear- 
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ing  housa  Nor  do  the  cases  of  Overman  v.  The  Bank^  1  Vroom 
{N.  J.]i  61,  aod  Merchants*  Bank  v.  Bank  of  Commonwealth^  139 
Mass.  518,  referred  to,  touch,  thus  question  of  the  obligation  of  the 
clearing  bank  under  the  constitution  and  rules  of  the  clearing 
house  and  with  reference  to  which  the  non-member  bank  had 
contracted — a  distinction  recognized  in  the  Overman  case  cited. 

The  plaintiff's  counsel  suggests  a  possible  illustration  of  the 
effect  ot  the  construction,  which  is  given  to  tliis  section  of  the 
clearing  house  constitution.  He  says,  all  the  creditors  of  the 
Madison  Square  Bank,  becoming  aware  of  its  insolvency,  might 
have  drawn  checks  upon  their  deposits  and,  if  they  succeeded  in 
getting  them  presented  by  clearing  house  banks,  the  St  Nicholas 
Bank  would  have  been  compelled  to  pay  them,  to  its  possible 
ruin.  The  illustration,  however,  proves  nothing.  That  may  be 
said  to  have  been  a  risk  assumed  by  the  St.  Nicholas  Bank  ;  but 
very  much  of  the  business  of  the  land,  and  especially  that  portion 
which  is  done  in  Wall  street,  is  conducted  upon  faith  and  ex- 
perience has  shown  that  it  has  not,  in  the  main,  been  misplaced. 
For  such  a  contingency  as  counsel  suggests,  it  was  necessary  that 
the  officers  of  the  Madison  Square  Bank  should  have  been  parties 
to  an  immoral  and  illegal  scheme.  The  St  Nicholas  Bank  must 
be  deemed  to  have  contemplated  and  to  have  assumed  every  risk, 
in  undertaking  to  become  responsible  for  the  Madison  Square 
Bank,  and  to  have  exercised  such  reasonable  judgment  in  doing 
so,  and  to  have  taken  such  security  against  loss  therein,  as  the 
practical  observation  and  the  business  experience  of  its  officers 
suggested. 

The  conclusion  I  have  reached  is  that  the  insolvency  of  the 
Madison  Square  Bank  did  not  excuse  the  St  Nicholas  Bank  from 
the  performance  of  its  obligations  towards  the  clearing  house  banks. 
What  rather  emphasizes  the  interest  in  the  question  of  the  right 
of  the  St  Nicholas  Bank  to  clear  and  pay,  on  August  9th,  1898, 
all  the  checks  drawn  upon  the  Madison  Square  Bank  and  presented 
by  clearing  house  banks,  is  the  fact  that  there  were  four  checks, 
exceeding  in  the  aggregate  the  sum  of  $300,000  which  were  drawn 
under  somewhat  peculiar  circumstances.  I  may  refer  to  two  of 
them,  aggregating  $260,000,  which  were  drawn  by  Mr*  Danforth, 
then  state  treasurer,  on  August  8th,  1898,  who  had  heard  enough, 
in  some  way,  to  take  alarm  at  the  situation  of  the  Madison  Square 
Bank  with  which  were  state  funds  on  deposit  He  arranged  to 
deposit  them  with  the  Manhattan  Trust  Company,  which  kept 
accounts  with  the  Chase  and  the  Continental  National  Banks  and 
that  its  checks  cleared  through  them.  The  two  checks  were 
handed  into  the  two  banks,  at  a  little  before  ten  o'clock  of  tlie 
morning  of  August  9th,  1893,  and  were  at  once  sent,  with  all  other 
checks  to  the  clearing  house,  where  the  business  of  clearances 
commences  to  be  transacted  at  ten  o'clock.  The  evidence  con- 
clusively shows  that  there  was  nothing  unusual  in  this  transaction. 
It  is  the  general  and  invariable  custom  of  the  banks  in  New  York 
oity  to  pass  all  checks,  dated  upon  the  previous  day  and  received 
between  ten  o'clock  of  that  day  and  ten  o'clock  in  the  morning  of 
Sr.  Eep.,  Vol.  LXVL        37 


Digitized  by 


Google 


290  New  York  State  Reporter,  Vol.  66.       [CtApp. 

the  day  following,  by  hand,  or  by  mail,  through  the  clearinghouse 
with  the  clearances  of  that  morning.     Checks  may  come  in  the 
morning  by  mail,  or  may  be  brought  in  by  local  depositors,  before 
ten  o  clock  and  it  is  considered  to  be  regular  and  in  the  exercise 
of  business  prudence  to  have  them  cleared  as  promptly  as  the  rules 
allow.     In  this  case  there  is  nothing  to  show  that  the  officers  of 
the  Madison  Square  Bank  knew  of  the  manner  in  which  the  state 
treasurer's  checks  were  deposited  for  payment  by  the  Manhattan 
Trust  Company,  or  that  they  had  anything  to  do  with  their  draw 
ing.    It  appears  tliat  that  comoany  acted  in  good  faith  in  the  matter 
and  Mr.  Waterbury,  its  presiuent,  testified  that  there  was  nothing 
unusual,  orct>ntrary  to  the  usual  coureeof  business,  in  getting  Mr. 
Danforth's  checks  put  promptly  through  the  clearing  house  that 
morning  and  it  is  difficult  to  see  now  it  would  be  material,  if  it  was 
otherwise.  As  to  the  two  banks,  which  acted  for  the  trust  company, 
they  appear  to  have  merely  performed  their  duty  to  their  depositor 
in  passing  thecliecks  severally  through  the  clearing  house.  Nor  can 
it  be  pretended  that  the  St   Nicholas  Bank  had  any  knowledge 
or  notice  respecting  these  checks,  or  any  of  the  checks  which  it 
paid  in  its  clearances  of  August  9th.     Its  officers  had  no  knowl- 
edge of  the  insolvency  of  nhe  Madison  Square  Bank   until   that 
mornJng.     Its  notices  of  tiie  day  previous  to  the  various  banks, 
that  it  would  no  longer  continue  to  clear  for  the  Madison  Square 
Bank,  were  based  on  a  dissatisfaction  with  its  failure  to  keep  good 
its  promised   daily  cash   balance  of  deposits.     Until  the  clearing 
house  committee  completed  its  examination  of  the  condition  of 
the  latter  bank,  in  the  afternoon  of  the  8th  of  August,  it  was  not 
known  how  its  stood.     The  time  was  one  of  great  excitement  and 
of  a  distrust  in  financial  circles,  which  cast  its  shadow  over  many 
banks,  and  a  bank,  to  justify  being  assisted  by  the   associated 
banks,  must  show  itself  to  possess  sufficient  resources  in  the  pos- 
session of  assets  of  real  value.     The  attention  of  the  clearing  l.'ouse 
committee  being  called  to  the  Madison  Square  Bank,  their  exam- 
ination resulted  in  the  advice  that  it  should  suspend.     They  did 
not  decide  as  to  the  solvency  of  the  bank.     It  might  resume,  if  it 
succeeded  in  making  such  arrangements  as  would   put  it  in  the 
possession  of  funds  by  realization  upon  its  asseta     However  that 
miglit  be,  the  bank  decided  not  to  open  its  doors  on  the  following 
morning.     It  was  affirmatively  testified  to  by  the  cashier  of  the 
St  Nicholas  Bank   that  they  had  no  suspicion  of  the  inability 
of  the  Madison  Square  Bank  to  continue  its  business,  when  send- 
ing out  notices  to  other  banks;  but  thought  it  unsafe  to  continue 
clearing  for  it,  in  view  of  its  past  conduct     If  the  evidence  showed 
any  knowledge  in   the  St   Nicholas  Bank  as  to  the  particular 
checks,  as  to  which  so  much  has  been  urged  and  which  it  paid  in 
the  clearances  of  the  morning  of  August  9th,  or  if  it  had  such 
notice  concerning  the  designs  of  their  drawers  as  to  make  it  an 
abettor  in  an  unlawful  scheme  to  obtain  a  preference  over  other 
creditors,  a  very  different  question   woulu  be  presented.     But 
there  was  nothing  whatever  to  charge  it  with  any  knowledge,  or 
notice,  and  all  the  evidence  goes  to  prove  that  it  acted  in  perfect 
good  faith ;  and  that  being  so  aitd  its  piryment  of  checks,  passing 
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through  the  clearing  house  on  the  morning  of  Augest  9th,  having 
been  made  in  discbarge  of  the  liability  resting  upon  it,  under  the 
constitution  and  rules  of  the  association,  it  not  only  could  not,  but 
it  should  not,  be  made  to  suflEer  a  loss.  The  knowledge  possessed 
b^  it  in  common  with  the  public,  in  the  morning  of  August  9th, 
did  not  change  its  position,  nor  affect  its  liability.  The  presump- 
tion was  that  every  check  presented  at  the  morning's  clearances 
was  held  for  value  and  it  was  for  the  plaintiffs  to  rebut  that  pre- 
sumption and  to  show  that  the  banks  presenting  checks  were  not 
acting  in  good  faith  in  what  they  did,  but  merely  as  agents 
for  rtie  drawers  in  obtaining  the  funds  drawn  against  They 
failed  to  do  so.  More  than  that,  the  evidence  established  the  con- 
trary, except  in  the  possible  instances  of  the  two  checks  drawn  by 
the  Uhlmans;  which  were  two  of  the  four  checks  I  mentioned  as 
t  iking  the  clearances  of  August  9th,  1898,  out  of  the  ordinary. 
I  deem  it  unnecessary  to  discuss  the  facts  respecting  them.  The 
St.  Nicholas  Bank  was  in  no  respect  more  informed  about  their 
making,  or  their  collection,  than  it  was  about  the  other  checks. 
If  there  was  anything  irregular  concerninj:^  them,  I  agree  with  the 
learned  referee  that  the  question  would  affect,  not  the  St  Nicholas 
Bank,  but  the  riglit  of  the  bank  which  presented  them  to  hold 
their  proceeds.  If  we  leave  out  of  consideration  the  two  Uhlman 
checks,  the  balance  of  account  is  still  against  the  plaintiffs  and 
their  action  would  have  to  fail  any  way. 

For  these  reasons,  as  for  those  which  were  well  expressed  by  the 
very  learned  referee  and  with  which  they  are  in  harmony,  I  think 
the  judgment  below  was  right  and  I  advise  its  affirmance  here. 

All  concur,  except  Andrews,  CL  J.,  and  Peckham,  J.,  dis- 
senting. 

Judgment  affirmed. 

Holland  Trust  Company,  as  Trustee,  eta,  Resp't,  v.  Consoli- 
dated Gas  and  Electric  Light  Company  of  Westches- 
ter County  et  al,  App'lts. 

{S'jpreme  Court,  General  Term,  Second  Department,  Filed  March  6,  1895.) 

1.  Rbcbivbr— Mortgage — Appointment. 

A  receiver  may  be  appointed  in  an  action  to  foreclose  a  mortgage, 
thouffh  one  has  already  been  appointed  in  an  action  previously  brought  to 
foreclose  a  subsequent  mortgage. 

2.  Same. 

A  verified  complaint*  though  on  information  and  belief  as  to  some  of  its 
allegations  particularly  within  the  knowledge  of  the  defendant,  when  not 
met  or  denied  either  by  answer  or  affidavits,  is  sufficient,  under  section  713 
of  the  Code,  to  support  an  order  appointing  a  receiver. 

8.  Samb^Rights. 

Tlie  right  of  a  receiver  to  the  income  of  property  received  by  a  receiver, 
previously  appointed  under  a  subsequent  mortgage,  should  not  be  deter- 
miiml  on  tlie  application  for  his  appointment. 

Appeal  from  an  order,  removing  a  receiver  and  appointing 
another. 

Norwood  k  Dilley,  for  app'lts;  George  M.  Van  Hoesan,  for 
resp't. 
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CuLLEN,  J. — This  is  an  appeal  from  an  order  of  the  special 
term  removing  Clarence  D.  Turney  as  receiver  of  the  property  of 
the  defendant  the  Consolidated  Gas,  eta,  Company,-  and  appoint- 
ing James  H.  Moran  receiver.  This  action  is  to  foreclose  a  mort- 
gage of  the  plant  and  franchises  of  the  defendant  gas  company  ex- 
ecuted to  secure  the  payment  of  a  series  of  bonds.  A  subsequent 
mortgage  was  executed  on  the  same  property  by  that  defendant 
to  the  defendant  the  American  Debenture  Company.  A  foreclos- 
ure of  that  second  mortgage  was  instituted  before  this  action  was 
commenced,  and  in  the  earlier  action  Mr.  Turney  was  appointed 
receiver. 

There  seems  to  be  some  misapprehension  in  the  minds  of  the 
parties  as  to  the  character  of  these  receiverships.  Mr.  Turney 
appears  to  have  been  appointed  a  general  receiver  of  the  oorpom- 
tion,  and  the  order  made  in  tliis  action  removes  him  as  such  re- 
ceiver, and  appoints  as  receiver  in  his  stead  Mr.  Moran,  who  is 
also  appointed  receiver  of  the  mortgaged  premises  and  property. 
There  was  certainly  no  ground  alleged  in  the  complaint  in  this 
action  for  the  appointment  of  a  general  receiver  of  the  corpora- 
tion, who  stands  in  the  nature  of  a  statutory  assignee.  The  case 
presented  falls  only  within  subdivision  2,  §  1810,  Codci  The  re- 
ceiver whose  appointment  is  authorized  by  this  pubdivision  is 
only  a  receiver  of  the  mortgaged  property.  The  practice  and 
power  of  the  court  is  therefore  substantially  the  same  as  it  was  in 
equity  or  chancery  before  these  proceedings  of  the  Coda  We 
judge  from  the  papers  that  such  should  have  been  also  the  char- 
acter of  the  earlier  receiver.  We  have,  therefore,  here  the  simple 
case  of  an  application  made  in  the  foreclosure  of  a  paramount 
mortgage  for  the  appointment  of  a  receiver  in  that  action  for  the 
benefit  of  the  plaintiflE  therein.  If  there  was  a  oroper  case  made 
for  a  receiver,  one  should  have  been  appointed  in  this  action,  not- 
withstanding a  receiver  had  been  previously  appointed  in  the 
foreclosure  of  the  junior  mortgage ;  for  the  earlier  receivership 
inured,  not  to  the  benefit  of  this  plaintiff,  but  solely  to  that  of  the 
junior  mortgagee.  Ranney  v.  Peyser^  83  N.  Y.  1.  In  that  case 
it  was  held  that  a  prior  mortgagee,  to  reach  the  rents  of  mort- 
gaged property,  must  obtain  a  receiver  in  his  own  action,  who, 
when  appointed,  would  supersede  the  other  receiver.  This  was, 
therefore,  practically  an  original  application  for  a  receiver,  and  it 
rested  in  the  discretion  of  the  court  as  to  whom  it  would  appoint 
Mr.  Turney  has  no  better  ground  of  complaint  of  the  failure  to 
appoint  him  than  any  other  applicant  for  the  position  would  have. 
The  application  was  made  on  a  verified  complaint  and  affidavits. 
The  complaint  set  out  the  mortgage,  the  issue  of  the  bonds,  de- 
fault in  the  payment  of  the  interest  coupons,  and  an  election  by 
the  bondholders,  under  the  terms  of  the  mortgage,  to  declare  the 
whole  principal  due.  The  default  and  election  are  alleged  on  in- 
formation and  belief.  The  affidavit  sets  forth  the  contents  of  the 
mortgage.  No  answer  was  made  to  the  complaint,  nor  any  affi- 
davit presented  denying  the  default  The  defendants  insist  that 
the  allegations  of  the  complaint  as  to  the  default  and  election,  be- 
ing made  on  information  and  belief,  were  insufficient  to  justify 
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the  order.  Maay  cases  are  cited  by  coansel  to  show  that  allega- 
tions in  affidavits  made  on  information  without  stating  the  source 
of  tlie  information  are  not  competent  proof  of  the  racts  stated. 
All  of  these  cases  hare  arisen  with  reference  to  attachments  or 
orders  of  arrest,  and  are  not  in  point  The  Code  requires  that 
these  provisional  remedies  shall  be  granted  only  on  proof  by  affi- 
davit of  the  necessary  facta  But  by  the  Code  (section  718)  a  re- 
ceiver may  be  appointed  ^^on  the  application  of  a  party  who  estab- 
lishes an  apparent  ricbt  to  or  interest  in  the  property.  We  think 
that  a  verified  complaint,  even  on  information  and  belief,  as  to 
some  of  its  allegations  particularly  within  the  knowledge  of  the 
defendant,  when  not  met  or  denied  either  by  answer  or  affidavits, 
fully  establishes  the  facts  therein  alleged  and  the  rights  of  the 
parties  accruing  from  such  facts.  An  attachment  or  order  of  ar- 
rest is  gmnted  ex  jHirte',  a  receiver  can  be  appointed  only  on  no- 
tice, thus  giving  the  party  proceeded  against  an  opportunity  to 
set  up  any  defense  or  controvert  any  claim.  If  it  be  conceded 
that  there  should  have  been  positive  proof  of  the  election  of  the 
bondholders  to  declare  the  principal  due,  that  fact  would  not  affect 
the  plaintiff's  right,  under  this  mortgage,  to  the  appointment  of  a 
receiver.  The  mortgage  executed  to  it  expressly  pledged,  not 
only  the  property,  but  the  revenues  and  rents,  and  provided  that, 
upon  filing  a  bill  to  foreclose,  the  trustee  should  have  the  right  to 
a  receiver  of  the  sama  It  was  therefore  not  necessary  that  the 
whole  principal  should  be  due  to  authorize  the  appointment  of 
a  receiver.     Holknbeck  v.  DonneU,  94  N.  Y.  842. 

So  far  as  relates  to  the  income  and  moneys  collected  by  the 
first  receiver,  it  seems  fairly  debatable  whether  the  plaintiff  in 
this  action  is  entitled  to  receive  them  or  not  At  least,  the  ques- 
tion should  not  have  been  determined  on  this  application ;  it 
should  be  left  for  adjudication  in  a  proper  proceeding  to  recover 
them.     In  this  respect  we  think  the  order  below  was  erroneous. 

The  order  appealed  from  should  be  modified  by  striking  out 
such  parts  thereof  as  appoint  a  receiver  of  other  than  the  mort- 
gaged property  and  franchises,  and  also  so  much  thereof  as 
directs  Tumey,  receiver,  to  pay  over  to  the  new  receiver  the 
moneys  in  his  hands,  and  in  all  other  respects  affirmed,  without 
costs  of  this  appeal  to  either  party. 


Wenstrom  Electric  Company,  Resp't,  v.  Charles  H. 
Bloomer  et  aL,  Apputs. 

(Supreme   Court,  Oeneral  Term,  First  Department,  Filed  Ma/rck  15,  1896,) 
Ihterpleadbr— Who  mat  bring. 

Ao  action  of  interpleader  cannot  be  maintained  by  one  of  seyeral  claim- 
ants to  a  fund  in  the  hands  of  a  third  person,  but  only  by  such  third 
person. 

Appeal  from  an  order  continuing  a  temporary  injunction. 
Franklin  Pierce,  for  app'lts ,   O.   W.  Minor^  for  resp't. 

Van  Brunt,  P.  J. — The  defendants  Cliarles  H.  Bloomer,  Walter 
C.  Bloomer,  and  Nathan  Bushnell  were  electrical  contractors  doing 
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business  under  the  firm  name  of  Bloomer  Bros.  &  Co. ;  and  on 
the  28th  of  February,   1894,  they  entered  into  a  contract  with 
one  William  Noble,  who  was  then  eneaged  in  erecting  the  Hotel 
Empire  in  the  city  of  New  York,  for  tne  construction  and  erection 
by  them  of  an  electric  light  plant  in  said  hotel,  the  terms  of 
payment  to  be  eighty-five  percent,  of  the  value  of  the  work  done 
and  materials  furnished  each  month  as  the  work  progressed,  the 
final  payment  to  be  made,  on  the  completion  of  the  work,  by  the  pro- 
missory note  of  said  Noble,  payable  in  ninety  daya     On  the  30th 
of  March,  1894,  the  plaintiff  entered  into  a  contract  with  Bloomer 
Bros.  &  Go.  for  the  furnishing  of  certain  dynamos  for  this  work. 
It  agreed  to  deliver  the  dynamos  to.  b.  cars  New   York  City  for 
the  sum  of  $1,500,  terms  of  payment  to  be  one-third  on  the  suc- 
cessful starting  of  the  plant,  and  the  balance  by  three  months^  note 
of  Mr.  Noble,  mdorsed  by  Bloomer  Bros.  &  Co.;  the  title  and  own- 
ship  of  the  dvnamos  to  remain  in  the  plaintiff  until  paid  for.       In 
July,  1894,  the  firm  of  Payne  &  Sons  sold  to  Bloomer  Bros.  &  Co. 
engines  to  be  placed  in  said  hotel,  but,  as  they  alleged,  they  would 
not  part  with  their  property  until  they  obtained  some  security 
therefor;  and  accordingly,  on  the  1st  of  August,  1894,  Bloomer 
Bros.  &  Co.  assigned  to  said  Payne  &  Sons  the  balance  due  under 
their  contract  with  Noble,  and  whereby  they  authorized  said  Payne 
&  Sons  to  receive  said  balance,  and  to  give  a  receipt  and  acquit- 
tals thereof,  in  their  firm  name.     On   the  2d  of  August,   1894, 
Noble  acknowledged  the  receipt  of  the  information  in  respect 
to  the  assignment,  and  in  writing  accepted  the  order,  and  promised 
to  pay  to  tnem  the  balance  due  to  Bloomer  Bros.  &  Ca,  making 
such  payments  in  accordance  with  said  contract.     Thereafter,  and 
on  the  11th  of  October,  the  said  Bloomer  Bros,  gave  an  order  for 
$660  to  one  Winthrop  0.  Bushnell,  the  brother  of  one  of  the 
members  of  the  firm,  which  they  claim  to  be  due  from  the  defend- 
ant Noble  on  said  contract     The  complaint  alleges  that  the  de- 
fendants Bloomer  Bros.  &  Co.  were  insolvent,  and  that  the  alleged 
orders  to  pay  Payne  &  Sons  and  Bushnell  were  given  in  fraud  of 
the  rights  of  the  plaintiff,  and  that  Payne  and  Bushnell  were  en- 
deavoring to  collect  the  same  balance,  or  so  much  thereof  as  their 
respective  claims  amounted  to,  and  the  plaintiff  was  also  endeavor- 
ing to  collect  its  claim  from  said  Noble  out  of  said  balance;   and 
that  Noble  was  ready  to  pay  said  balance  into  court  according  to 
the  terms  of  his  contract,  and  refuses  to  pay  the  same,  or  any 
part  thereof,  or  ffive  any  note  therefor  to  any  of  the  parties  there- 
to, until  ordered  and  directed  by  the  court ;  and,  further,  that 
if  said  Noble  was  allowed  to  pay  the  same  to  the  defendants 
Bloomer   Bros.  &  Co.,   with  wnom  he  made   said   contract,  the 
plaintiff  and  all  otlier  claimants  to  said  fund  would  be  unable  to 
collect  any  part  of  their  respective  claims  out  of  said  fund  or  from 
Bloomer  Bros.  &  Co.     Application  was  made  on  these  facts  for  a 
temporary  injunction,  which  was  granted,  and  upon  motion  the 
same  was  made  permanent  during  the  pendency  of  the  action,  and 
from  the  order  tnereupon  entered  this  appeal  was  taken. 

It  is  claimed  upon  the  part  of  the  plaintiff  that  this  is  an  action 
of  interpleader,  and  that  it  may  be  brought  by  the  plaintiff  instead 


Digitized  by 


Google 


Suji.Ct]  Lazarus  v,  McCarthy  et  al  295 

of  tlie  defcDdant  Nobla  No  authority  for  this  proposition  has 
been  cited,  and  it  seems  to  be  at  variance  with  the  practice  which 
existed  in  the  court  of  errors,  and  has  continued  down  to  the  pres* 
ent  lima  In  order  to  entitle  a  party  to  interpleader,  he  must  be 
exposed  to  danger,  vexation,  and  loss  from  conflictiiig  independent 
claims  to  the  same  thing  of  which  he  is  the  holder,  as  well  as  from 
claims  that  are  dependent  The  facts  essential  to  maintain  the 
action  of  interpleader  are  that  two  or  more  persons  have  a  claim 
against  the  plaintiff ;  that  they  claim  the  same  thing:  that  the 
plaintiff  has  no  interest  in  the  thing  claimed;  and  that  he  cannot 
determine,  without  hazard  to  himself,  to  which  of  such  persons  the 
thing  belongs ;  and,  further,  that  there  is  no  collusion  between 
him  and  any  of  the  parties,  and  that  he  will  bring  the  money  or 
thing  claimed  into  court  These  rules  have  been  recognized  in 
the  case  of  Orane  v.  McDonald,  118  N.  Y.  648;  80  St.  Rep.  98, 
and  also  in  the  case  oiSchell  v.  Lou^  75  Hun,  43;  58  St  Rep.  179, 
which  case  the  similarity  between  motions  made  under  the  Code 
of  Civil  Procedure  for  interpleader  and  actions  of  the  same  nature 
is  adverted  ta  The  section  of  the  Code  was  intended  to  prevent 
the  cumbersome  procedure  by  action,  and  substitute  that  by  mo- 
tion; and  it  is  apparent  that  none  but  a  stakeholder  can  obtain  the 
relieve  under  the  section  of  the  Code  recognizing  th^  rule  which 
had  prevailed  in  actions  of  interpleader.  There  is  not  the  slight* 
est  intimation  that  Noble  is  not  able  to  respond  to  all  of  these 
claims,  and  he  is  not  before  the  court  asking  for  relief  or  bringing 
the  fund  into  court  The  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  for  in- 
jai^ction  denied,  with  ten  dollars  costs. 


IsiDOR  Lazarus,  Plaintiff,  v.  John  McCarthy,  as  United  States 
Marshal  et  aL,  Defendants. 

(Supreme  Court,  New  York  Special  Term,  Filed  December  21,  1894,) 

JUBISDICTION— StATB  AND  FbDBRAL. 

An  order  of  a  federal  court,  directing  the  marshal  to  deliver  certain  prop- 
erty in  his  custody  under  attachment  to  the  claimant,  renders  it  immeol- 
ately  subject  to  process  of  the  state  courts,  though  he  has  not  made  aa 
actual  or  constructive  delivery  under  the  order. 

Motion  to  vacate  a  levy  on  certain  property. 
Abram  Klitig,  for  pUff ;  Holmes  Jt  Adeems,  for  def  ts. 

Patterson,  J. — This  is  an  application  on  behalf  of  the  defend- 
ant Daniels,  who  appears  by  attorneys  specially  for  the  purpose  of 
this  motion,  to  vacate  a  levy  made  by  a  coroner  of  the  city  and 
county  of  New  York  under  a  writ  of  replevin  issued  in  this  action, 
and  the  precise  ground  upon  which  the  motion  is  made  that  at  the 
time  of  the  levy  the  property  was  in  the  custody  of  the  defendant 
McCarthy,  United  States  mai-shal  for  the  Southern  district  of  New 
York,  and  hence  in  the  custody  of  the  United  States  circuit  court 
within  that  district  The  apphcation  is  made  solely  to  vacate  the 
levy  under  the  writ,  and  to  require  the  coroner  to  deliver  up  the 
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goods  and  obattels  seized  by  him.  It  appears  from  the  moving 
papers  that  in  October,  1894,  an  attachment  was  issoed  from  the 
supreme  ooUrt  of  the  state  of  New  York  against  the  Whitman 
Shoe  Company,  a  foreign  corporation,  at  the  suit  of  one  Herbert 
Iiefavour.  That  corporation  had  made  an  assignment  for  the  benefit 
of  creditors  to  WiUiam  H.  Daniek,  who  filed  a  elaim  to  the  prop- 
erty attached  ;  and  on  the  10th  of  November,  1894,  the  action  was 
removed  bv  due  proceedings  into  the  circuit  court  of  the  United 
States.  That  removal  carried  with  it  all  the  interlocutory  pro- 
ceedings and  provisional  remedies  in  the  action ;  and  on  the  16th 
of  November,  1894,  the  United  States  marshal  was  instructed  by 
the  judge  of  the  circuit  court  to  take  all  the  attached  property  into 
Ins  possession,  which,  it  seems,  was  done.  On  the  20ih  of  Novem- 
ber, 1894,  this  plaintiff,  Lazarus,  began  this  action  in  replevin,  and 
a  writ  was  issued  to  the  coroner,  who  seized  the  property  under 
that  writ.  On  the  same  day,  and,  as  it  is  admittea,  at  fifteen 
minutes  past  one  o^clock  in  the  afternoon,  the  United  States  circuit 
court  judge  made  an  order  respecting  the  property,  which  had 
passed  into  the  actual  possession  of  the  United  States  marshal, 
which  order  contains  the  following  provision  : 

"  It  is  ordered  that  the  United  States  marshal  for  the  Southern 
district  of  New  York  forthwith  deliver  to  William  H.  Daniels,  or 
his  attorneys  or  agent,  all  the  goods,  chattels,  and  effects,  mer* 
chandise,  furniture,  or  office  fixtures,  books,  books  of  accounts, 
and  accounts,  and  choses  in  action,  and  all  other  property  what- 
soever, taken  and  held  under  and  pursuant  to  the  writ  of  attach- 
ment herein  issued,  and  dated  October  31,  1894." 

This  order  was  made  on  the  return  of  an  order  to  show  cause, 
and  appears  to  have  been  granted  after  a  hearing.  The  single 
question  now  presented  for  determination  is  whether  the  property 
was  so  situatea  that  it  was  the  subject  of  levy  by  the  coroner  under 
the  replevin  process  issued  in  this  action.  The  levy  complained 
of  was  made  after  the  order  of  the  United  States  court  of  Novem- 
ber 20th  was  passed.  If  that  property  were  in  the  custody  of  the 
United  States  circuit  court  in  sucn  a  sense  that  that  court  had  and 
maintained  jurisdiction  over  it,  the  process  of  the  state  court  would 
be  ineffectual  to  take  it  from  the  posseasion  of  the  United  States 
marshal.'  Frteman  v.  Hoxve^  24  How.  450.  But  I  am  of  the 
opinion  that  the  property  was  not  in  the  custody  of  the  law  in  any 
such  sense  as  would  indicate  that  the  federal  tribunal  had,  through 
its  officer,  that  possession  which  placed  the  pi'operty  beyond  the 
reach  of  process  of  the  state  court  In  Buck  v.  Colbathj  3  Wall. 
835,  the  Freeman  case  is  discussed,  and  its  conclusions  reasserted ; 
but  the  court  remarked  that  the  principle  had  its  limitations,  and 
that  whenever  the  litigation  is  ended,  or  the  possession  of  the  offi- 
cer or  the  court  is  discharged,  other  courts  are  at  liberty  to  deal 
with  it  (the  property)  according  to  the  rights  of  the  parties  before 
them,  whether  tnose  rights  require  them  to  take  possession  of  the 
property  or  not  In  the  case  at  bar,  to  all  intents  and  purposes^ 
the  jurisdiction  and  custody  of  the  federal  court  had  determined. 
The  property  had  been  claimed  by  a  particular  individual,  and  its 
possession  from  the  United  States  marshal  had  been  demanded^ 
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and  that  possession  bad  been  awarded  to  the  party  applying  for  it 
The  order  of  the  court  had  been  made.  The  possession  of  the 
Unrted  States  maishal  ceased  to  be  the  possession  of  the  court 
under  the  attachment  process  and  under  the  order  of  removal 
The  contest  over  the  res  was  ended  The  court's  possession  had 
been  turned  into  a  mere  technical  holding  by  its  officer  for  the 
purposcii  of  delivery  to  the  applicant,  Daniela  The  marshal  Was 
commanded  by  the  order  of  the  court  forthwith  to  surrender  that 
possession  to  Daniels.  So  far  as  the  United  States  court  was  con- 
cerned, Daniels*  right  to  the  exclusive  possession  of  the  property 
was  fully  recognized,  and  all  that  remained  was  that  the  officer  of 
the  United  States  was  to  deliver  physical  possession  of  the  prop- 
crtv  to  Daniels. 

It  is  claimed,  however,  by  the  counsel  for  the  moving  party, 
that,  until  there  was  an  actual  or  symbolical  delivery  of  the 
property  directly  to  Daniels,  it  still  remained  in  the  custody 
of  the  law,  and  simply  for  the  reason  that  it  still  remained  in 
the  hands  of  the  person  who  was  the  United  States  marshal, 
and  under  an  unexecuted  order.  I  do  not  understand  the  law 
to  be  that  the  possession  of  the  United  States  court  so  contin- 
ued until  the  actual  delivery  to  Daniels  as  would  divest  the 
state  court  of  jurisdiction  to  enforce  its  process  after  the  United 
States  court  had  distinctly  and  positively  determined  that  the 
property  should  be  taken  out  of  the  litigation  which  was  pend- 
mg  in  that  court  and  be  delivered  to  a  third  party.  The  order 
of  the  United  States  judge  had  been  signed,  entered,  and  was 
aotuallv  in  the  possession  of  the  marshal.  It  operated  instantly 
up)on  the  property.  The  direction  was  forthwith  to  deliver  it  to 
Daniels,  and  by  the  act  of  making  that  order  and  of  delivering  it 
to  the  marshal  the  court  completely  divested  itself  of  possession, 
for  the  possession  that  it  had  was  only  under  the  process,  and  the 
process  nad  been  effectually  removed  from  the  property.  Coun- 
sel for  the  moving  party  refers  to  the  case  of  Buliis  v.  Montgomery^ 
50  N.  Y.  852,  in  support  of  his  contention  that  the  actual  posses- 
sion of  the  property  was  not  in  Daniels,  and  it  is  argued  that  that 
case  is  in  complete  analogy  with  this  on  the  subject  of  actual  pos- 
session. But  that  case  does  not  present  the  question  which  is  now 
before  the  court  This  writ  of  replevin  under  which  the  coroner 
claims  to  hold  the  property  did  not  run  altogether  ngainst  Dan- 
iels. It  was  against  McCarthy,  the  marshal,  as  well  as  against 
Daniels,  and  the  requirement  of  the  writ  was  to  take  the  property 
from  the  possession  of  all  of  the  defendants.  The  copy  of  the 
affidavit  annexed  to  the  moving  papers  states  that  the  alleged 
cause  of  detention  is  that  the  defendant  McCarthy  claims  to  have 
a  process  against  the  property ;  and  the  defendants  Lefavour  and 
Daniels  claim  to  be  the  owners  of  the  said  chattels,  and  the  said 
defendant  Sexton,  the  sheriff,  claims  to  hold  a  levy  on  the  said 
property.  The  writ  itself  is  not  before  the  court,  but  it  appears 
from  the  affidavit  that  all  the  defendants  are  connected  with  the 
detention  of  the  property,  and  hence  tfie  writ  would  go  against  all 
of  thera.  The  case,  therefore,  presented  on  these  papers,  is  with 
St.  Rep.,  Vol.  LXVI.        3S 
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respect  to  the  possession  of  those  parties  who  are  the  defendants 
in  this  action  and  in  the  writ,  and  that  necessarily  involves  the 
possession  of  McCarthy,  as  marshal.  Now,  we  find  that, 
at  the  time  this  writ  was  executed,  McCarthy's  possession  was  one 
distinctly  for  the  specific  purpose  of  holding  the  property  for  a 
delivery  to  Daniels;  and  whether  it  was  in  his  possession  in  thia 
limited  way,  or  whether  his  pofisession  should  be  considered  the 
possession  of  Daniels  for  the  purposes  of  this  motion,  is  immate- 
rial. Upon  the  question  of  the  property  being  so  situated  in  the 
custody  of  the  law  as  to  prevent  an  execution  of  process  issued 
from  the  state  court  against  it,  I  am  of  the  opinion  that  it  was 
not  protected  from  the  levy  of  the  coroner ;  that  the  effect  of 
Judge  Lacombe*s  order  was  to  take  it  out  of  the  custody  of  the 
court ;  and  that  thenceforth,  in  the  possession  of  McCarthy  or  of 
Daniels,  the  effect  of  the  order  referred  to  was  to  render  it  subject 
to  the  process  of  the  state  court  while  in  the  hands  of  the  defend- 
ants in  this  replevin  suit,  or  of  either  of  such  defendan.t&  This 
-conclusion  is  reached  in  passing  only  upon  those  questions  which 
have  been  raised  on  this  motion,  and  which  are  specifically  re- 
ferred to  in  the  order  to  show  cause.  There  are  others  which  pos- 
sibly might  have  been  raised,  but  I  cannot  consider  anything 
more  than  the  subjects  specifically  presented  by  the  application 
now  before  the  court 

The  motion  to  discharge  the  levy  is  denied,  with  $10  costs. 


Elias  Benedict  et  ai.,  Resp'ts,  v,  George  T.  Arnoux  et  al^ 

App'lts. 

(Supreme  Court,  General  Term,  First  Department,  Filed  March  15,  1895,) 

1.  Judgment— Opening  default— Defense. 

On  an  application  to  open  a  default  suffered  through  mist^e  and  with- 
out lachee,  the  validity  of  any  proposed  defense,  unless  clearly  frivolous, 
will  not  be  passed  upon. 

2.  Same— Unconscionable  defense. 

Such  application  will  not  be  denied  on  the  ground  that  the  proposed  de- 
fense is  unconscionable. 

Appeal  from  an  order  denying  a  motion  to  open  a  default  and 
permit  defendants  to  come  in  and  answer. 
[V.   W.  Niles^  for  app'lts ;  G,  N.  Bouveey  Jr,,  for  resp'ts. 

Per  Curiam. — Without  passing  upon  the  question  as  to  the 
validity  of  any  defense  set  up  in  tlie  answer  proposed  to  be  served, 
we  think  that  it  is  apparent  that  the  default  occurred  through  mis- 
take, and  that,  by  reason  of  such  mistake,  the  defendants  should 
not  be  deprived  of  the  opportunity  of  raising  the  question,  in  a 
manner  in  which  it  can  be  reviewed,  as  to  whether  the  answer  sets 
up  a  defense  or  not  Where  it  is  apparent  that  the  default  has 
been  suffered  through  mistake,  and  there  is  no  laches,  it  does  not 
seem  to  be  proper  to  pass  upon  the  validity  of  any  defense  pro- 
posed to  be  interposed,  unless  it  is  clearly  frivolous. 

It  is  claimed,  however,  upon  the  part  of  the  plaintiflfe,  that  the 
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proposed  defense  is  an  unconscionable  one,  whatever  that  may 
mean.  The  court  of  appeals  has  held  that  all  defenses  which  are 
defenses  are  entitled  to  the  same  consideration  by  the  court,  and 
that  a  defense  is  a  defense,  whatever  may  be  our  private  feelings 
in  respect  to  it.  •  We  think,  therefore,  that  the  defendants  should 
have  been  allowed  to  put  in  their  answer  upon  payment  of  the 
costs  of  the  motion  and  all  costs  which  have  been  incurred  in  the 
action. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  defendants  allowed  to  answer,  upon  paying  the  costs  of 
the  motion  and  the  costs  which  had  accrued  in  the  action  at  the 
time  of  the  making  of  the  motion. 


Sabina  R  Struthers,  as  Trustee,  etc.,  Resp't,  v.  William  E. 

Smith,  App  It. 

(SupretM  (hurt,  OeTisral  Term,  Fint  Department,  Filed  March  15,  1896,) 

CONTRACTT — CoNSroERATION. 

The  discharge  by  one  of  a  doubtful  claim  against  another  person  is  a 
good  consideration  for  the  promise  by  a  third  party  to  pay  a  sum  of  money 
to  secure  such  discharge. 

Appeal  from  a  judgment  in  favor  of  plaintiffs. 

Lyman  M  Warren^  for  appUt ;  Delos  McCardyy  for  resp't 

FoLLETT,  J. — This  action  was  brought  on  a  contract  dated  No- 
vember 6,  1893,  by  which  the  defendant  promised  to  pay  to  the 
plaintiff  s  assignors  $17,500  three  years  after  date,  with  interest 
semiannually  at  the  rate  of  six  per  cent  The  contract  contains  a 
provision  that,  in  case  any  installment  of  interest  remains  unpaid 
for  thirty  days,  the  entire  principal  sum  shall  then  become  imme- 
diately due  and  payabla  The  defendant  failed  to  pay  the  inter- 
est, and  this  action  was  brought  to  recover  the  principal  and  in- 
terest The  sole  defense  interposed  was  that  there  was  no  consid- 
eration for  the  agreement  In  1892  the  American  Lactos  Com- 
pany, a  corporation,  was  organized  under  the  laws  of  New  Jersey, 
with  an  authorized  capital  of  $350,000,  divided  into  shares  of 
$100  each.  The  defendant  was  the  promoter  of  this  coi-poration, 
and  after  its  organization  became  a  director  and  the  president  there- 
of, transferring  to  it  several  factories  owned  by  him,  for  which  he  re- 
ceived $50,000  of  the  capital  stock.  Stephen  R  Struthers  was  a 
trustee  for  certain  persons  for  whose  benefit  he  held  trust  funds 
$18,000  of  which  he,  without  authority,  invested  in  the  shares  ot 
the  corporation.  The  money  was  received  by  the  defendant,  who 
caused  the  certificates  for  shares  to  be  issned  to  Stephen  R  Struth- 
ers as  trustee  Subsequently  the  beneficiaries  under  the  trust  dis- 
covered the  misappropriation  of  their  funds,  and  threatened  to  bring 
an  action  against  the  corporation  to  recover  the  sums  so  invested, 
and  after  considerable  negotiation  the  defendant,  acting  under  the 
advice  of  counsel,  for  the  purpose  of  avoiding  an  action,  executed 
and  delivered  the  contract  on  which  this  action  was  brought  It  is 
well  settled  that  the  discharge  by  A.  of  a  doubtful  claim  against 
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B.  is  a  good  consideration  for  the  promise  by  C.  to  pay  a  sum  of 
money  to  secure  such  discharge.  White  v.  tfoyt,  78  rf.  Y.  505 ; 
Wahlv.  Bamum,  116  id.  87 ;  26  St  Rep.  457;  Traders'  NaL  Bank 
V.  Parker,  180  N.  Y.  415 ;  42  St  Rep.  506.  The  judgment  and 
order  should  be  affirmed,  with  coBt& 


Union  Insurance  Company  of  Philadelphia,  PFff,  v.  Cen- 
tral Trust  Company  et  al,  Def*ts. 

(Bu/preiM  Court,  New  York  Special  Term,  FUed  Febrtuuy  11,  1S96.) 

ARBrrRATioN— Revocation— Expense. 

Where  the  submission  provides  that  a  deposit  be  made  as  security  for 
any  award  that  may  be  made,  expenses  incurred  in  preparing  for  the  arbi- 
tration are,  upon  revocation,  payable  out  of  the  deposit,  under  g  3884  of 
•  the  Code. 

Action  to  recover  costs  and  expenses  iucurred  in  preparing  for 
an  arbitration. 

EvariSy  Choate  Jk  BeamaUj  for  pl'flE ;  Butler,  Stilbnan  Jt  Hubbardy 
for  def  ts. 

Beeeman,  J. — The  complaint  in  this  action  was  demurred  to  on 
the  ground  of  insufficiency  by  the  defendant  corporations,  and  the 
demurrer  was  overruled  at  special  term,  where  it  was  tried  before 
Mr.  Justice  Van  Brunt.  On  apoeal  to  the  general  term,  the  judg- 
ment entered  upon  the  decision  below  was  affirmed.  Union  Ins, 
Co.  V.  Central  Trust  Co,,  36  St  Rep.  435.  The  demurrants,  avail- 
ing themselves  of  permission  so  to  do,  thereupon  interposed  an- 
swers to  the  complaint,  and  the  issues  thus  joined  have  now  been 
brought  to  trial.  The  evidence  offered  sustains  all  the  allegations 
of  the  complaint,  and  the  case  therefore  presents  the  same  legal 
aspect  it  had  when  the  demurrers  were  tried.  In  view  of  this,  no 
otner  course  is  open  to  me  except  to  direct  judgment  for  the 
plaintiffs  upon  the  basis  of  a  controlling  decision  which  has  de- 
clared the  law  of  this  case.  It  is  contended,  however,  that  there 
IS  one  question  which  affects  the  extent  of  the  plaintiffs'  recovery 
that  was  not  passed  upon  or  involved  in  the  decision  at  genersd 
term.  The  point  so  raised  may  be  stated  as  follows :  By  the 
terms  of  the  arbitration  agreement,  it  was  provided  that  the  com- 
pensation of  the  arbitrators,  and  their  expenses,  and  the  expenses 
of  witnesses  should  be  borne  and  paid  by  the  parties  thereto  in 
the  following  proportion,  to  wit:  One-fourth  thereof  by  the  Union 
Insurance  Company,  one-fourth  thereof  by  the  Insurance  Company 
uf  the  State  of  Pennsylvania,  one-fourth  thereof  by  the  Continental 
Insurance  Company,  and  one-fourth  thereof  by  Lorenzo  Dimick; 
"the  same  to  be  advanced  from  time  to  time,  in  the  proportion 
above  mentioned,  upon  the  certificate  of  the  arbitratoi-s,  or  a  ma- 
jority of  them ;  the  expenses  of  witnesses  to  be  adjusted  and  al- 
lowed by  the  arbitrators,  or  a  majority  of  them."  The  agreement 
also  contained  a  stipulation  fixing  the  compensation  of  the  arbitra- 
tors, and  providing  that  no  part  of  the  costs  aud  expenses  of  the 
arbitration  or  of  witnesses  should  be  recovered  by  tne  prevailing 
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party  or  parties,  or  be  entered  in  the  judgment,  and  that  any  limi- 
tation by  statate  as  to  the  rate  of  such  compensation  ^as  waived. 
It  is  now  contended  that  this  portion  of  the  agreement  is  still  oper- 
ative, so  far,  at  least,  as  to  limit  the  recovery  of  the  plaintiffs,  if 
they  are  entitled  to  recover  anything,  to  one-fourth  of  the  follow- 
ing items  of  expense,  namely :  Fees  of  arbitrators,  counsel  fees 
and  witnesses*  fees,  and  expensea  I  think,  however,  that  the  de- 
cision upon  the  demurrer  necessarily  involves  the  negative  of  this 
view.  The  stipulation  relied  upon  forms  a  part  of  the  submission 
which  has  been  revoked,  and,  as  its  terms  clearly  show,  was  predi- 
cated upon  a  continuance  and  completed  execution  of  the  agree- 
ment It  was  in  effect  inconsistent  with  revocation,  and  there- 
fore destroved  by  f evocation.  The  claim  of  the  plaintiffs,  as  I 
understand  it  in  the  light  of  the  decisions  at  special  and  general 
terms,  is  for  the  damages  recoverable,  under  section  2884  of  the 
Code  of  Civil  Procedure,  against  the  revoking  party,  and  also 
against  his  sureties,  if  any,  upon  the  submission,  or  any  instrument 
collateral  thereto.  These  damages  are  specified  in  the  section  to 
be  '*  all  the  costs  and  other  expenses,  and  all  the  damages  which 
he  has  incurred  in  preparing  for  the  arbitration  and  in  conducting 
the  proceedings  to  the  time  of  revocation."  The  cause  of  action 
does  not  arise  upon  the  agreement ;  on  the  contrary,  it  is  outside 
of  it,  and  comes  into  existence  as  the  consequence  of  the  act  of 
revocation,  by  virtue  of  a  statute  which,  in  creating  it,  also  meas- 
ures the  extent  of  the  recovery.  The  statute  rests  upon  the  prin- 
ciple that  the  revoking  party,  ex  debito  jusiitiae^  should  make  good 
to  the  other  damages  suffered  through  expenditures  rendered  fruit- 
less by  the  act  of  revocation.  This  liability  extends  to  the  secur- 
ity given  by  the  revoking  party,  under  a  collateral  agreement  or 
otherwise,  to  secure  the  performance  of  the  award ;  and,  although 
such  agreement  may  not  in  terms  provide  for  the  payment  of  the 
expenses  of  the  award  or  of  the  arbitration,  "  the  law,"  to  quote 
from  the  opinion  at  special  term  upon  the  demurrer,  "  has  stated 
that,  where  any  such  obligation  is  entered  into,  the  obligor,  in  case 
of  a  revocation  of  the  submission,  becomes  liable  to  pay  the  ex- 
penses of  the  party  who  is  not  at  fault,  and  the  contract  between 
the  parties  is  to  iJe  construed  in  view  of  the  provisions  of  the 
statutes  governing  such  instruments."  The  plaintiffs,  therefore, 
seem  to  be  entitled  to  the  full  measure  of  recovery  prescribed  by 
the  section  of  the  Code  above  referred  to.  The  items  of  damage 
proven  on  the  trial  come  within  the  allowance,  and  amount  In  the 
aggregate  to  the  sum  of  $49,178.46.  It  follows  from  what  has 
been  said  that  the  plaintiffs  are  entitled  to  have  judgment  against 
the  defendants  that  the  500  shares  of  the  capital  stock  of  the  New 
York  k  Harlem  Railroad  Company,  held  by  the  defendant  the 
Central  Trust  Company,  as  set  forth  in  the  agreement  of  submis- 
sion, is  subject  to  a  charge  in  favor  of  the  plaintiffs  for  the  pay- 
ment of  the  sum  of  $49,178.45,  and  interest  within  the  limit  of 
$50,000  ;  and  that  the  stock  be  sold,  and  the  plaintiffs  paid  the 
amount  of  their  claim,  within  the  limit  mentioned,  out  of  the  net 
proceeds  of  such  sale.  Costs  of  this  action  are  awarded  to  the 
plaintiffs  against  the  answering  defendant& 
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Henry  P.  Talmadqe  et  oi,  Resp'ts,  v.  George  W.  Seaman  et 

aly  App'lts. 

(Supreme  Court,  General  Term,  First  Department,  Filed  Ma/rch  15,    1895,) 

TAX~TrA1¥SFBB — ^WlLL  HADE  BEFORE  ENACTMENT. 

Cbap.  899  of  1892  imposes  a  tax  upon  successions  to  property  transfer- 
red by  will  before  the  passage  of  the  act,  whenever  any  beneficial  inter- 
est  therein  vests  subsequent  to  its  passage. 

Appeal  from  a  judgment  in  favor  ofplaintiffs. 

Edgar  J,  Levey ^  for  applts ;  Liudus  H,  Beers,  for  resp'ts. 

O'Brien,  J. — The  only  question  raised  upon  this  appeal  is  as 
to  the  liability  of  the  estate  included  in  the  residuary  trusts  created 
by  John  B.  Seamen's  will  to  taxation  under  the  act  of  1892  in  re- 
lation to  taxable  transfers  of  property  (Laws  1892,  a  899).  The 
residuary  clauses  of  said  will  are  as  follows: 

"Sixth.  All  the  rest,  residue,  and  remainder  of  my  estate,  real 
and  personal,  I  give,  devise,  and  bequeath  to  my  executors,  here- 
inafter name<l,  in  trust  to  apply  and  pay  over  tne  income  of  one 
equal  undivided  half  part  thereof  to  my  said  adopted  daughter  and 
niece  Ehzabeth  Seaman  during  her  natural  life;  and  upon  her  de- 
cease I  give,  devise,  and  bequeath  said  equal  undivided  one-half 
part  of  my  estate  so  held  in  trust  for  my  said  adopted  daughter 
and  niece  to  the  children  of  my  nephew  George  A.  Seaman  living 
at  the  time  of  her  death,  share  and  share  alike.  Seventh.  I  direct 
and  order  my  said  executors,  hereinafter  named,  to  apply  and  pay- 
over  the  income  of  the  other  equal  undivided  half  part  of  my  es- 
tate so  held  in  trust  by  them  to  my  said  adopted  son  and  nephew 
George  A  Seaman  during  his  natural  life;  and  upon  his  decease 
I  give,  devise,  and  bequeath  the  said  equal  undivided  half  of  nny, 
estate  so  held  in  trust  for  my  said  adopted  son  and  nephew  to  the 
children  of  my  said  nephew  George  A.  Seaman  living  at  the  time 
of  his  death,  share  and  share  alike." 

The  will  was  made,  and  the  testator  died,  and  the  will  admitted 
to  probate  in  1876.  At  the  time  of  the  making  of  the  will  and  at 
the  time  of  the  death  of  the  testator  the  life  tenants  were  l)oth  liv- 
ing. The  four  children  of  George  A.  Seaman  who  are  defendants 
in  this  action  were  also  all  living  both  at  the  time  of  the  making 
of  the  will  and  of  the  death  of  the  testator.  George  A  Seaman 
also  had  one  other  child,  Hubert  Seaman,  who  was  born  in  1880. 
and  died  at  the  age  of  about  six  montha  The  estate  consisted 
almost  entirely  of  personal  property.  A  portion  of  the  real  prop- 
erty, which  was  small  in  comparison  with  the  entire  estate,  was 
sold  under  the  authority  of  the  power  of  sale  contained  in  the  will, 
a  few  lots,  valued  at  $1,000,  remaining  unsold.  The  two  life  ten- 
ants died  in  January,  1898. 

On  May  1,  1892,  chapter  899  of  the  laws  of  that  year,  entitled 
"An  act  in  relation  to  taxable  transfers  of  property,"  became  law. 
By  the  latter  portion  of  the  third  subdivision  of  section  1  thereof 
it  was  provided  : 

"Such  tax  shall  also  be  imposed  when  any  such  person  or  cor 
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poratioa  becomes  beneficially  entitled,  in  possession  or  expectancy^ 
to  any  property  or  the  income  thereof  by  any  such  transfer^ 
whether  made  before  or  after  the  passage  of  this  act" 

The  question  presented  is  :  Did  the  children  of  George  A.  Sea- 
man become  "beneficially  entitled,  in  possession  or  expectancy," 
to  the  remainders  of  the  funds  held  in  trust  for  the  life  tenants, 
upon  the  termination  of  such  life  estates,  and  thus  subject  their  in- 
terests to  the  payment  of  a  tax  ?  The  learned  judge  at  special 
term  correctly  said : 

"If  the  transfer  would  have  been  taxable  under  the  law  of  1892, 
if  it  had  been  in  force  at  the  time  the  will  took  effect,  then  it  is 
not  taxable  now." 

Had  such  a  law  been  in  force  at  the  time  the  will  took  effect,  it 
is  insisted  that  the  children  of  George  A.  Seaman  then  living  were 
persons  "in  being,  who  would  have  an  immediate  right  to  the  pos- 
session of  the  lands  upon  the  ceasing  of  the  intermediate  or  pre- 
cedent e-tate ;"  that  their  estate  was,  therefore,  then  vested  (1  Kev. 
St  p.  723,  §  13) ;  that  the  amount  of  the  tax  payable  by  the  estate 
given  in  remainder  as  a  whole  could  have  been  fixed,  since  the 
remainders,  in  any  event,  would  have  passed  to  collateral  relatives, 
and,  upon  determining  the  value  of  the  life  estates,  the  total  value 
of  all  the  remainders  taken  together  could  be  easily  ascertained. 
On  the  other  hand,  it  is  as  strenuously  urged  that,  as  to  the 
peraonal  property,  the  law  of  this  state  is  settled  that  dispositions 
thereof,  such  as  were  here  made,  directing  distribution  at  some 
future  time  among  persons  whose  right  to  take  depends  upon  re- 
lation to  some  future  event,  vest  no  legal  estate  in  such  persons 
prior  to  the  happening  of  such  event;  and  that  under  this  will  the 
children  of  George  A-  Seaman  took  each  a  contingent  interest,  the 
vesting  of  which  was  dependent  upon  their  surviving  the  termina- 
tion of  the  two  trusts.  As  said  in  the  note  on  vesting  in  Delcijield 
V.  Shipman,  18  Abb  N.  C.  300 : 

"Limitations  of  future  or  contingent  interests  in  personal-  prop- 
erty are  subject  to  the  same  rules  so  far  as  prescribed  in  1  Rev, 
St  p.  722,  etc.,  in  relation  to  future  estates  in  land.  Id.  p.  773,  § 
2.  But,  notwithstanding  this  provision,  the  distinction  between 
what  is  termed  Westing'  in  the  one  case  and  in  the  other  continues. 
The  term  *  vested'  is  constantly  used  of  legacies  to  indicate  more 
than  not  being  contingent  in  the  common  use  of  that  term  as  to 
estates  in  real  property,  viz.  to  indicate  one  which  is  not  subject 
to  be  divested ;  one  that  is  not  defeasible  by  lapseof  time  or  other- 
wise. A  legacy  is  not  said  to  be  vested  except  when  the  legatee, 
if  auijurls^  has  ^)ower  to  extinguish  by  release,  or  give  perfect  title 
by  assignment" 

And  the  learned  author,  in  formulating  general  principles  to 
guide  in  the  interpretation  to  be  put  on  a  gift  of  personalty  in 
words  of  futuritv,  says : 

"Where  words  of  futurity  are  annexed  to  the  substance  of  the 
gift,  and  there  is  nothing  in  the  will  to  manifest  a  different  inten- 
tion, the  gift  itself  will  be  deemed  future,  and  the  question  of  who 
is  the  beneficiary  will  be  deemed  dependent  upon  the  state  of  facts 
when  that  future  time  shiiU  arrive ;  and  m  this  class  of  cases,  of 
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which  the  case  in  the  text  is  an  illustration,  the  legacy  is  said 
meanwhile  not  to  be  vested,  although,  if  it  were  an  estate  in  real 
property,  given  by  the  same  language,  it  would  technically  be 
called  a  *vested,'as  distinguished  from  a  ^contingent,'  remainder.'* 

.This  distinction  we  endeavored  to  point  out  in  Mailer  of  Curii^ 
73  Hun,  185  ;  56  St  Rep.  113.  The  court  of  appeals,  however, 
in  reviewing  that  case,  142  N.  Y.  219 ;  58  St  Rep.  348,  did  not 
consider  it  necessary  to  pass  on  the  question  of  vesting.  And  ia 
the  more  recent  case  of  Matter  of  Hoffman,  143  N.  Y.  334 ;  62  St 
Rep.  245,  it  is  said  : 

*'Our  decision  in  Matter  of  Curtis  is  not  decisive,  because  the  facts 
are  essentially  different ;  but  in  that  case  is  expressed  what  was 
our  decided  drift  of  opinion  in  cases  more  like  the  present,  and 
was  fairly  settled  later  in  Matter  of  Roosevelt,  143  N.Y;  120;  62  St 
Rep.  130.  We  are  obliged  to  follow  one  of  two  lines  of  cofistruc- 
tion.  We  must  open  all  the  nice  and  difficult  questions  which  arise 
under  a  will  as  to  the  vesting  of  technical  legal  estates,  although 
future  and  contingent,  and  assess  the  tax  upon  what  are  in  reality 
only  possibilities  and  chances,  and  so  complicate  the  statute  with 
the  endless  brood  of  difficult  questions  which  gather  about  the 
construction  of  wills;  or  we  must  construe  it  in  view  of  its  aim 
and  purpose  and  the  object  it  seeks  to  accomplish,  and  so  subor- 
dinate technical  phrases  to  the  facts  of  actual  and  practical  owner- 
ship. For  taxation  is  a  hard  fact,  and  should  attach  onl^  to  such 
ownership,  and  may  properly  be  compelled  to  wait  until  chances 
and  possibilities  develop  into  the  truth  of  an  actual  estate  pos- 
sessed, or  to  which  there  exists  an  absolute  right  of  future 


And  in  Matter  of  Roosevelt,  supra,  it  is  said : 

"It  does  not  follow,  because  the  legislature  taxes  persons  ben- 
eficially entitled  to  property  or  income  in  possession  or  exf)ect- 
ancy,  that  a  tax  was  thereby  imposed  upon  an  interest  that  may 
never  vest     Until  that  time  arrives,  the  power  to  tax  does   not 


exist '^ 


And  the  opinion  concludes  as  follows  : 

**The  legislature,  in  the  act  of  1892,  had  eiven  a  practical  con- 
struction to  its  previous  legislation  on  this  subject  when  it  provides 
that  where  the  fair  market  value  of  the  property  or  interest  can- 
not be  ascertained  at  the  time  of  the  transfer,  the  tax  shall  become 
due  and  payable  when  the  beneficiary  shall  come  into  actual  pos- 
session or  enjoyment" 

While,  therefore,  in  a  strictly  legal  sense,  persons  having  a 
vested  or  contingent,  a  defeasible  or  mdefeasible,  a  possessory  or 
expectant  interest  in  property  by  will  or  deed  may  be  said  to  be 
"beneficially  interested"  (which  has  been  regarded  as  synonymous 
with  "beneficially  entitled"),  and  thus  answer  the  description  of 
persons  who,  becoming  "befieficially  entitled,  in  possession  or  ex- 
pectancy," to  property,  would  be  liable  to  taxation,  we  do  not 
think  this  is  tne  meaning  that  is  to  be  attached  to  the  words  as  used 
in  the  act  of  1892.  As  we  have  endeavored  to  point  out,  the  lat- 
est expression  of  the  court  of  appeals  favors  the  view  that  for  the 
purj)oses  of  taxation  one  only   becomes  beneficially  entitled   to 
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property  when  tbe  time  arrives  that  he  lias  the  title,  or  is  entitled 
to  possession,  or  when  a  contingent  interest  vests,  or  when  a  de- 
feasible estate  becomes  indefeasible.  While  there  are  objections 
to,  and  possible  hardships  in,  such  a  construction,  by  rendering 
subject  to  a  tax  an  interest  or  property  which  was  free  therefrom 
when  created,  it  nevertheless  presents  the  most  practicable  rule  to 
be  applied  in  the  construction  of  acts  relating  to  the  taxing  of  in- 
heritances. Under  these  acts  it  was  in  the  beginning  a  question 
as  to  whether  the  tax  was  one  upon  the  estate,  as  distinguished 
from  one  upon  the  succession  ;  but  this  is  no  longer  an  open  ques- 
tion, because  we  regard  if  as  now  settled  by  the  court  of  appeals 
that  this  tax  is  on  the  succession.  Matter  of  Hoffman^  143  N.  Y. 
830;  62  St  Rep.  245;  Matter  of  Swift,  137  N.  Y.  77;  50  St 
Rep.  81.  This  being  so,  one  should  not  be  liable  until  he  suc- 
ceeds to  the  property,  and  the  injury  or  injustice  of  a  rule  that 
would  hold  one  liable  or  responsible  for  a  tax  upon  property 
•  in  which  he  might  have  a  contingent  interest,  but  which  might 
never  vest,  has  in  many  of  the  kter  cases  been  pointed  out  We 
think,  then,  that,  had  the  law  of  1892  been  in  existence  at  the 
time  of  the  making  of  the  will  or  the  death  of  John  B.  Seaman, 
the  interest  of  the  children  of  George  A.  Seaman  would  not  then 
have  been  taxable,  because  they  did  not,  within  the  meaning  of 
tlie  transfer  tax,  become  beneficially  entitled,  in  possession  or  ex- 
pectancy, to  the  remainder  of  the  funds  held  in  trust  during  the 
lives  of  their  aunt  and  father,  respectively,  until  the  termination 
of  such  life  estatea  Upon  the  death  of  the  testator  these  children 
had  an  interest  which  could  only  ripen  into  a  beneficial  one  by 
tlieir  outliving,  as  to  half  of  the  estate,  their  aunt,  and,  as  to  the 
other  half,  their  father;  and,  if  then  obliged  to  pay  a  tax,  they 
might  never  reap  any  resulting  benefit,  because,  if  they  died  be- 
fore either  of  the  life  tenants,  they  would  never  succeea  to  any  in- 
terest in  the  property.     As  said  in  Matter  of  Curtis^  supra  : 

*'The  law  itself  gives  abundant  evidence  in  its  language  of  the 
intent  to  subject  only  real  and  beneficial  interests  to  taxation,  and 
nothing  in  its  policy  justifies  the  imposition  of  such  a  burden 
where  no  correspondent  benefit  has  been  received.'' 

In  disposing  of  questions,  therefore,  under  these  tax  acts,  we 
are  not  to  be  controlled  by  the  legal  divisions  of  estates  as  classi- 
fied and  defined  in  the  Revised  Statutes,  and  the  language  refer- 
ring 10  the  character  of  estates  that  should  be  taxed  must  be  taken 
in  its  ordinary  and  popular  sense;  and  where,  as  here,  the  act 
provides  for  a  transfer  tax  as  against  those  who  become  "benefi- 
cially entitled,  in  possession  or  expectancy,"  it  was  intended  by 
the  legislature  not  to  tax  a  mere  legal  estate  or  interest,  which 
niight  or  might  not  ripen  into  a  beneficial  one.  The  obligation  to 
pay  the  tax  was  not  to  be  imposed  except  upon  one  who  has  "a 
present  enjoyment  or  a  fixed  and  absolute  right  of  future  enjoy- 
ment" of  property,  and  the  appraisal  of  the  property  or  the  fixing 
of  the  tax  is  to  be  proceeded  with  when  this  can  be  ascertained. 
Thus,  as  said  in  Re  Hoffman,  supra^  *'The  state  will  get  its  tax 
when  the  legatees  get  their  property."'  As  the  tax  is  a  burdea 
St.Kep.,  Vol.  LXVL        39 


Digitized  by 


Google 


806  New  York  State  Reporter,  Vol.  66.        [Sup.Ct 

placed  permanently  on  the  succession,  and  not  upon  the  estate, 
if  the  act  of  1892  bad  been  in  force  when  the  teetator  died,  tlie 
state  could  not  have  got  its  tax,  because  there  was  no  certainty  as 
to  which  of  the  children  would  eventually  get  the  property,  and  the 
matter  would  have  had  to  be  deferred  until  the  termination  of  the 
life  estatea  Here,  before  each  termination,  the  law  of  1892  wa? 
enacted;  and  as,  by  its  provisions,  the  tax  was  to  be  imposed 
upon  any  one  who  became  beneficially  entitled,  in  possession  or 
expectancy,  to  any  property,  whether  the  instrument  under  which 
such  property  was  acquirea  was  made  before  or  after  the  passage 
of  the  act,  we  fail  to  see  ieiny  valid  reason  Why  it  should  not  apply 
in  the  present  instance. 

It  is  to  be  noticed  that  the  word  used  in  the  statute  is  "trans- 
fer," and  this  was  regarded  by  the  special  term  as  confining 
its  application  to  deeds,  so  that  where,  as  here,  the  instrument 
creating  the  estates  was  a  will,  the  statute  would  not  be  applic 
able.  We  think  this,  however,  is  too  narrow  a  construction,* 
it  being  evident  from  a  reading  of  the  entire  act  that  the  leg- 
islature intended  to  include  tiot  only  transfers  by  deed,  but  also 
transfer  by  will.  By  its  language,  the  act  imposes  a  tax  upon 
successions  to  property  transferred  by  will  prior  to  its  pa.ssager 
though  the  beneficial  interest  therein  vests  suosequent  to  its  pas- 
sage; and,  while  this  construction  seems  to  give  a  retroactive  effect 
to  the  act,  which  in  all  cases  should,  if  possible,  be  avoided, 
its  effect  is  retroactive  only  so  far  as  the  legal  estate  is  con- 
cerned, but  not  as  to  the  beneficial  interest,  which,  in  this 
case,  did  not  spring  into  existence  until  after  the  passage  of 
the  act,  and  thus  the  pei-sons  entitled  to  succeed  to  the  beneficial 
enjoyment  of  the  property  became  liable  for  the  tax.  Our  con- 
clusions, therefore,  are  that  this  act  imposes  a  tax  upon  succes- 
sions to  property  transferred  by  will  beiore  the  passage  of  the  act,, 
whenever  any  beneficial  interest  therein  vests  subsequent  to  ita 
passage ;  that  the  beneficial  interests  of  the  children  of  George  A. 
Seaman  in  the  trust  funds,  which,  by  the  terms  of  the  will,  were 
to  be  distributed  to  such  of  them  as  should  be  living  at  the  deaths 
of  the  respective  life  tenants,  did  not  vest  until  January,  1893;  and 
that  upon  such  vesting  the  children  became  liable  to  pay  the 
tax. 

The  judgment  of  the  special  term  should  be  accordingly  reversed 
and  a  judgment  in  accordance  with  the  views  herein  expressed 
entered,  with  costs  to  the  appellant 

All  concur. 


George  Ropes,  Resp't,  v.  William  H.  Arnold,  App*lt 

iSuprems  (hurt,  Oen&ral  Term,  Firut  DepartmmU,  FUed  March  16,  1895.) 

Appsal — Case— Amendment. 

An  application  for  leave  to  amend  the  case  on  appeal  should  be  made 
to  the  Judge  betore  whom  ihe  action  was  tried. 

Motion  to  amend  the  case  on  appeal. 

Geo,  A,  Blacky  for  tire  motion ;  (?.  S,  Hamlin^  opposed. 
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Per  Curiam. — A  motion  of  a  precisely  similar  character  to  the 
one  now  presented  was  made  to  the  general  term  when  the  case 
came  up  for  argument  in  its  regular  order  upon  the  calendar,  and 
this  court  then  held  that  it  could  not  with  propriety  insert  except- 
ions in  a  case  upon  its  coming  before  it  for  argument,  but  that 
the  case  must  be  settled  by  the  jud^  who  tried  the  same,  and  be 
by  him  oixlered  on  file,  and  that  this  function,  which  by  the  gen- 
eral rules  of  practice  was  confided  to  the  judge  who  tried  the  case, 
ought  nol  to  be  performed  by  the  general  term-  No  request  to 
postpone  ^as  made  by  the  appellant  in  order  that  he  might  make 
un  application  to  the  judge  who  tried  the  ease,  but  the  appeal  was 
argued,  and,  after  its  decision  by  the  general  term,  this  application 
18  renewed.  We  think  it  is  apparent  that,  for  the  reason  stated 
upon  the  previous  application,  it  must  now  be  denied.  Motion 
denied,  with  ten  dollars  costa 


Elizabeth  Nesbit,  RespX  v.  Halpbrn  Albebt,  App'lt 

{Supreme  Court,  Oeneral  Term,  First  Department,  Filed  March  16,  1896.) 

SSTOPPBI/— SURBTY  IN  LEASE. 

A  surety  in  a  lease  is  estopped  from  alleging  that  the  blanlLs  were  filled 
is  after  he  Stgned  it,  or  that  the  seal  was  ooC  aAixed  at  the  time  of  its 
execution,  where  the  lease  in  due  form  was  delivered  to  the  lessor,  who 
had  then  no  knowledge  of  such  facts. 

Appeal  from  a  judgment,  entered  on  a  verdict  directed  by  the 
court  in  favor  of  plaintiflE,  and  from  an  order  denying  a  motion 
for  a  new  trial 

A.  li,  Parlchurat^  for  app'It ;  Edward  R  Hill^  for  resp*t. 

Per  Curiae — This  action  was  brought  to  recover  the  rent  un- 
paid uuder  a  lease  upon  which  the  defendant  was  surety.  Syl- 
vanus  C.  Boynton,  prior  to  the  execution  of  the  lease,  was  in  pos- 
session of  the  same  premises  as  tenant,  but,  as  he  was  not  prompt 
ill  making  payment  of  the  rent  as  it  became  due,  he  was  required, 
as  a  condition  of  a  further  leasing  of  the  premises,  to  obtain  a  surety 
who  shfjuld  guaranty  such  payment  In  due  course  he  executed 
the  lease  himself  and  procured  this  defendant  to  become  surety 
thereon.  He  continued  in  possession  under  the  new  lease  for  a 
period  of  about  nine  months,  but  for  a  portion  of  the  time  he 
failed  to  pay  the  rent.  Tlie  direction  of  a  verdict  ia  favor  of  the 
plaintiff,  the  appellant  says,  was  erroneous,  in  that  tlnere  was  suffi- 
cient evidence  tending  to  show  that  the  agreement  was  not  filled 
out  at  tlie  time  of  its  execution  by  the  surety  to  have  at  least  pre- 
sented a  question  for  the  jury.  It  is  not  only  proved  by  the  sub- 
scribing witness  and  the  lessee  tliat  the  surety  signed  the  contract 
of  suretyship,  but  he  admits  it  himself,  and  concedes  that  he  un- 
derstood the  purpose  of  it  at  the  time  of  its  execution.  And, 
having  turned  over  to  the  lessee  the  lease  tearing  the  contract  of 
guaranty,  signcvl  by  the  defendant  and  witnesaed  in  due  form,  he 
could  not  thei*eafter,  as  against  the  lessor,  coming  into  possession 
of  the  lease  and  the  contract  of  guaranty  without  ^nj  knowledge 
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that  the  blanks  had  been  filled  up  subsequent  to  execution,  as- 
sert that  fact  as  a  defense.  Singer  Manufacturing  Co.  v.  Drum- 
mond^  40  Hun,  260.  For  the  same  reason,  the  attempt  to,  swear 
the  seal  oflE  the  contract  at  the  time  of  its  execution  was  not  effec- 
tive. There  was  evidence,  it  is  true,  that  the  contract,  when 
signed  by  the  surety,  did  not  bear  a  seal, — sufficient  evidence  to 
have  presented  a  question  for  the  jury,  if  a  favoraV>le  determina- 
tion by  them  could  have  affected  the  result  But  the  surety, 
having  signed  the  contract,  which  asserted  the  existence  of  a 
money  consideration  from  the  lessor,  and  the  further  consideration 
of  a  letting  of  the  premises  to  the  lessee,  and  delivered  the  same 
to  the  lessee,  duly  witnessed,  must  be  held  to  have  authorized  its 
delivery  to  the  lessor  as  a  completed  instrument;  and  if  he.seeks 
to  be  relieved  from  liability  under  his  contract,  on  the  ground 
that  the  instrument  has  been  altered  since  its  execution,  he  must 
sliow  that  the  instrument  was  altered  after  it  came  into  possession 
of  the  lessor.  No  other  rule  would  be  safe,  and  there  is  no  au- 
thority asserting  the  existence  of  such  a  rule.  This  defendant 
did  not  attempt  to  do.  The  judgment  should  be  affirmed,"  with 
costs. 

Prospect  Park  and  Coney  Island  Railroad  Company,  Resp  t, 
V.  Brooklyn,  Bath  and  West  End  Railroad  Company 
el  a/.,  App'lts. 

{Supreme  Court,  Qeneral  Term,  Second  Department,  Filed  February  11,  1S95.) 

1.  Contract— Validity. 

An  agreement  between  two  street  railroad  companies,  in  case  no  incon- 
venience results  to  the  public,  is  valid,  thougU  it  requires  the  abandonment 
of  part  of  its  tracks  by  one  of  the  companies. 

2.  Same—Construction. 

a  contract  between  two  railroad  companies  to  establish  a  "joint  depot 
and  terminus,"  impliedly  prohibit  the  extension  of  its  road  beyond  the 
depot  by  either  company. 

Appeal  from  a  judgment,  restraining  defendants  from  operating 
cars  over  certain  lines  of  road  and  through  certain  streets  in  the 
city  of  Brooklyn. 

Morris  it  Whitehouse^  for  app'lts ;  Wingate^  Cullen  &  Miller 
{Geo,   ir.  Wingalej  of  counsel),  for  resp't 

Dykman,  J. — We  are  entirely  satisfied  with  the  disposition 
made  of  this  case  at  the  special  term,  and  with  the  reasons  there- 
for contained  in  tlie  opinicm  delivered  at  the  special  term.  The 
case  depends  upon  a  peculiar  state  of  facts,  and  there  seems  to  be 
no  necessity  for  making  any  addition  to  the  opinion  of  the  trial 
judge,  and  the  judgment  should  be  affirmed  upon  that  opinion, 
with  costs. 

All  concur. 

The  opinion  of  Mr.  Justice  Cullen"  at  special  term  is  as  fol- 
lows : 

This  action  is  brought  to  restrain  the  operation  of  the  railroad 
of  the  first-named  defendant,  in  alleged  violation  pf  a  contract  be- 
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tween  the  plaintiff  and  that  coinpaiiy  establishing  a  union  terminal 
depot  at  Thirty-Ninth  street  and  Fifth  avenue,  Brooklyn.  The 
first  question  presented  is  the  authority  of  the  defendant  the 
Brooklyn,  Bath  &  West-End  Railroad  Company  to  limit  its  fran- 
chise or  statutory  powers  by  contract  It  is  doubtless  true,  as  a 
general  proposition,  that  a  quasi  public  corporation  cannot  by  con- 
tract relieve  itself  from  its  duties  to  the  public,  or  its  obligation  to 
operate  its  franchise  and  to  use  its  power  for  the  public  benefit. 
But  this  general  proposition  is  subject  to  qualification.  Under  the 
act  of  1839,  a  railroad  company  is  autiiorized  to  contract  with 
another  for  the  use  of  its  roaa.  This  has  been  held  even  to 
authorize  a  lease.  Beveridge  v.  Railroad  Co.^  112  N.  Y.  1 ;  20  St. 
Rep.  962 ;  Woodruff  y.  Railroad  Co,,  93  N.  Y.  616.  The  general 
railroad  act  also  provides  for  compulsory  interchange  of  facilities 
of  connection  between  crossing  or  uniting  railways.  Thus  it  has 
always  been  the  policy  of  this  state  to  promote,  and  to  some  ex- 
tent even  to  compel,  agreements  for  some  joint  operation  of  their 
roads  between  companies  .whose  roads  have  connected  or  united. 
Such  agreements  must  necessarily  infer  to  some  extent  restrictions 
on  the  broad  powers  and  discretion  as  to  the  construction  and 
operation  of  this  road  conferred  by  statute  upon  a  railroad  com- 
pany. But  such  agreements  are  valid,  unless  the  effect  of  the 
restrictions  prescribed  are  injurious  to  the  public.  Even  if  the 
effect  of  the  contract  between  the  plaintiff  and  the  defendant  was 
to  cause  the  abandonment  of  the  part  of  the  latter's  road  on  Fifth 
avenae  between  Twenty-Sixth  and  Thirty-Sixth  streets,  that  does 
not  render  the  agreement  illegal  or  against  public  policy,  if  there 
be  no  detriment  to  the  public.  People  v.  Rome,  W.  <k  0.  R.  Co,, 
103  N.  Y.  95 ;  3  St  Rep.  39.  Here  the  plan  of  a  terminal  depot 
greatly  subserved  public  convenience.  The  elevated  railroad  on 
Fifth  avenue  was  to  be  continued  along  that  avenue  to  the  new 
depot,  into  which  trains  of  both  surface  railroad  companies  were 
to  be  brought  The  Brooklyn,  Bath  &  West-End  Company  also 
leased  the  Fifth  ayenue  piece  of  its  road  to  the  Atlantic  Avenue 
liiiilroad  Company,  making  a  continuous  street  railroad  to  the  new 
depcit  Thus  far  greater  facilities  were  given  the  public  than  it 
'could  have  obtained  from  the  few  blocKs  of  the  steam  railroad 
abandoned.  The  contract  between  the  parties  is  therefore  valid, 
and  the  plaintiff,  having  made  a  very  large  outlay  in  pursuance  of 
it,  is  entitled  to  have  it  enforced.  It  is  therefore  only  to  be  deter- 
mined what  limitations  that  contract  placed  on  the  defendant  the 
Brooklyn  &  West-End  Railroad  Company  and  the  other  defend- 
ant, which  has  now  leased  the  road  of  the  first-named  company. 
Justice  Bartlett  decided,  on  the  application  for  a  temporary  in- 
junction, that  the  contract  did  not  prohibit  the  operation  of  de- 
fendant's road  by  electricity  instead  of  steam,  it  being  shown  that 
it  could  be  so  operated  without  interfering  with  the  running  of 
plaintiff's  trains  into  the  station ;  second,  that  the  defendant  bad  no 
right  to  use  the  ground  reserved  for  the  use  of  the  Union  Depot 
for  the  passage  of  trains  intended  to  run  through  to  other  parts 
of  the  city.  In  thid  decision  I  entirely  concur.  Bv  the  agree- 
ment the  two  companies  were  '*  Lo  erect,  establish  ana  maintain  a 
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joint  railway  depot  and  terminus"  at  the  equal  expense  of  both 
companies.  The  parties  were  to  divide  equally  the  receipts  at  this 
depot,  and  to  share  equally  the  expense  of  its  maintenance*  While 
the  agreement  does  not  in  express  terms  prohibit  either  company 
continuing  its  road  at  this  point  beyond  tne  depot,  I  think  it  does 
so  by  necessary  implication.  If  either  road  were  to  be  continued 
beyond  this  point,  then  the  station  or  depot  would  plainly  cease  to 
be  the  terminus  of  the  road.  It  would  also  entirely  destroy  the 
scheme  for  the  division  of  the  receipts  and  expense  of  the  depot 
provided  by  the  agreement  A  company  extending  its  road  fur- 
ther into  the  city  would  receive  a  great  mass  of  its  passengers  and 
the  great  bulk  of  its  receipts  at  the  new  terminus,  and  cast,  conse- 
quently, the  whole  burden  of  the  old  station  upon  the  other  com- 
pany. A  personal  examination  of  the  ground  and  the  structure 
erected  shows  that  it  was  never  contemplated  (except  on  one  con- 
tingency) to  extend  the  two  roads  beyond  this  station.  The  pro- 
vision in  the  contract  inhibiting  the  plaintiff  from  extending  its 
road  or  branches  to  the  west,  or  the  defendant  extending  its  road 
or  branches  to  the  east,  did  not  contemplate  any  extension  at  this 
end  of  the  route,  but  extensions  through  the  territory  lying  be- 
tween the  depot  and  Coney  Island.  The  thirteenth  clause  of  the 
agreement  provides  for  running  trains  through  the  cuts  to  the 
ferry,  in  the  event  of  the  parties  effecting  a  satisfactory  connection 
or  arrangement  with  the  South  Brooklyn  Rsiilroad  &  Terminal 
Company,  in  which  case  the  through  business  of  both  companies 
to  and  from  Coney  Island  was  to  be  divided  as  was  provided  in 
the  contract  for  the  other  business.  If  such  connection  was  made, 
it  was  plainly  to  be  shared  in  by  both  parties.  There  has  been  no 
proof  upon  the  trial  as  to  the  circumstances  under  which  this  con- 
nection was  made.  While  the  agreement  calls  for  a  satisfactory 
arrangement,  I  think  it  does  not  follow  that  either  company  could 
refuse  to  agree  to  a  reasonable  arrangement,  and  then  prohibit  the 
other  from  making  the  connection.  So,  also,  neither  party  could 
make,  unless  upon  the  refusal  of  the  other  to  enter  into  it,  an 
agreement  for  connection  for  its  exclusive  benefit.  But  there  is 
no  evidence  before  me  to  show  whether  the  defendant  conferred 
with  plaintiff  about  the  connection;  whether  the  arrangement  is 
reasonable ;  whether  the  plaintiff  declined  to  enter  into  or  whether 
the  defendant  refused  to  allow  plaintiff  to  participate  in  it  I 
should  not  decide  this  question,  except  on  evidence  of  the  actual 
transaction  between  the  parties.  This  subject  must  therefore  be 
withdrawn,  and  left  for  another  action,  or  the  case  must  be  re- 
opened for  evidence  on  this  point  The  defendants  should  there- 
fore be  enjoined  from  operating  their  cars  or  trains  beyond  the 
Union  Depot,  "save  through  the  cut,"  and,  while  they  may  oper- 
ate their  road  by  electricity,  and  either  by  trains  or  by  single' cars, 
from  so  operating  it  as  to  interfere  with  the  safe  and  ordinary  run- 
ning of  plaintiff's  trains  by  locomotives ;  the  plaintiff  to  recover 
costa 


Digitized  by 


Google 


Sup.Ct]     P.  P.  &  C.  I.  R  Co.  V.  Atlan.  Ave.  R  Co.  et  al    8H 

Prospect  Park  and  Coney  Island  Railroad  Company, 
Besp't,  V.  Atlantic  Avbnub  Railroad  Company  et  al^ 
App'lts. 

<8t/^^renm  (hurt,  Getural  Term,  Second  Department,  Filed  February  11,  1895.) 

Appeal  Irqm  an  order  enjoining  defendants  from  conveying 
passengers  between  Coney  Island  and  Thirty-Sixth  Street  Depot 
for  less  than  the  rate  prescribed  in  the  contract  under  which  the 
<iepot  was  built  by  the  parties. 

Morris  Je  Whiiefiouse,  for  app*Its  ;  Wingate,  Cullen  d  Miller  {Oeo. 
W.  Wingate  J  of  counsel),  for  resp't 

Dykman,  J. — This  is  an  appeal  from  an  order  restraining  the 
defendants  in  this  action  from  carrying  passengers  between  the 
Union  Depot,  in  Brooklyn,  and  Coney  Island,  upon  the  Brook- 
lyn, Bath  &  West  End  Railroad,  for  less  than  fifteen  cents  for  a 
single  trip,  or  twenty-five  cents  for  a  round  trip,  for  an  adult,  or 
for  less  than  half  tliose  rates  for  children  between  the  ages  of  five 
and  twelve  years.  The  action  is  based  upon  a  contract  between 
the  plaintiflE  and  the  Brooklyn,  Bath  &  West  End  Railroad  Com- 
pany which  secures  the  right  to  the  plaintiff  which  is  sought  in 
this  action,  and  the  violation  of  which  is  restrained  by  the  order 
of  the  special  term  from  which  this  appeal  is  taken.  This  action 
is  denominated  suit  "No.  2"  between  these  same  parties.  Suit 
No.  1  has  been  tried  and  decided  in  favor  of  the  plaintiff.  It  was 
an  action  for  the  specific  performance  of  the  same  contract,  and 
the  judgment  in  that  case  is  an  adjudication  of  the  validity  of  the 
contract  and  decisive  of  this  appeal.  We  have  affirmed  the  judg- 
ment in  that  case  upon  the  opinion  of  Judge  Cullen,  and  it  fol- 
lows  that  this  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.    All  concur. 


Mayer  Kahn,  Resp\  v.  Chester  Chapin,  App'lt 

(Supreme  Court,  General  Term,  First  Department,  FUed  February  16,  1896,) 
Trust — ^Purchabb  bt  trustee. 

The  mere  fact  that  the  trustee  personally  purchased  the  trust  property 
at  a  foreclosure  sale,  does  not  render  his  title  void,  but  voidable  on^  at 
the  flection  of  the  beneficiaries;  and  the  title  of  the  trustee  and  hia 
grantee  may  be  confirmed  by  acquiescence  and  the  lapse  of  time,  as  well 
as  by  the  express  act  of  the  beneficiaries. 

Appeal  from  a  judgment  in  favor  of  plaintiflE. 

September  6,  1851,  Abel  Harker  died,  seized  in  fee  of  No. 
"291  West  Twelfth  street,  subject  to  a  mortgage  to  secure  the  pay- 
ment of  $8,500,  executed  by  him  and  his  wife  October  6,  1847, 
And  recorded  October  7,  1847.  Abel  Harker  left,  him  surviving, 
Jane  Ann  Harker,  widow,  and  four  daughters,  his  only  heirs  and 
next  of  kiiv.  He  left  a  last  will  and  testament,  which  was  duly 
probated  September  25,  1851,  by  which  two  executors  were  nom- 
inated, both  of  whom  refused  to  qualify,  and  on  the  2d  of  Octo- 
ber, 1851,  letters  of  administration  with  the  will  annexed  were 
issued  to  the  widow  and  James  Wooley  who  accepted  the  trust 
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and  administered  the  personalty.  By  the  will  a  trust  wns  estab- 
lished over  the  realty  for  the  benefit  of  the  widow  and  childreu. 
Wooley  also  assumed  the  execution  of  the  trust  created  in  the 
real  estate.  February  1,  1866,  upon  the  petition  of  the  widow 
and  the  four  daughters,  Joseph  Harker,  a  nephew  of  the  testator, 
was  appointed  as  trustee  to  execute  the  trusts  created  by  the  will, 
and  entered  upon  the  discharge  of  hisdutiea  February  27, 1866, 
Cornelius  Vanderbilt,  the  assignee  of  the  aforesaid  mortgage, 
began  an  action  for  its  foreclosure,  in  which  the  widow,  the  four 
daughters,  the  persons  nam^d  as  executors  in  the  will,  and  the 
trustee  were  made  parties  defendant,  all  of  whom  were  served. 
All  of  the  parties  were  of  full  age,  except  Virginia  C.  Harker  and 
Louise  E.  Harker,  who  were  upward  of  fourteen  on  February  28, 
1866.  A  guardian  ad  litem  was  appointed  for  the  infants,  who 
appeared  and  served  the  usual  answer,  submitting  their  rights  to 
the  court  A  judgment  of  foreclosure  was  recovered  April  30, 
1866.  The  premises  were  sold  and  conveyed  May  22,  1866,  in 
pursuance  thereof,  to  Jc^seph  Harker,  for  $9,000.  After  the  pay- 
ment of  the  judgment  and  the  costs  of  sale,  there  was  a  surplus  of 
$5,038.57,  wbich  was  paid  by  the  referee  to  the  chamberlain  of 
the  city  of  New  York.  Afterwards  Harker  applied,  as  trustee, 
for  an  order  directing  the  payment  of  the  surplus  to  him.  The 
matter  was  referred.  The  infants  appeared  upon  the  hearing  by 
their  guardian,  and  the  surplus  was  directed  to  be  paid  to  Harker, 
as  trustea  The  two  infant  daughters  became  of  full  age  on  or  be- 
fore February  28,  1873.  March  15,  1881,  Joseph  Harker  and  his 
wife  conveyed  the  premises  to  Chester  W.  Chapin  for  $14,000,  by 
a  deed  recorded  March  18, 1881.  Subsequently  the  granteedied, 
leaving  this  defendant  hfs  sole  heir,  who  acquired  the  title  which 
his  father  acquired  under  the  aforesaid  deed,  and  has  since  re- 
mained in  possession  of  the  premises.  October  19,  1892,  the  liti- 
gants entered  into  an  executory  contract  by  which  the  defendant 
sold  and  agreed  to  convey  to  the  plaintiff,  by  a  warranty  deed, 
said  premises,  in  consideration  of  $16,000.  On  the  date  fixed  for 
passing  the  title,  the  plaintiff  refused  to  accept  the  conveyance 
tendered  by  the  defendant,  on  the  ground  that  his  title  was  defec- 
tive, because  the  trustee  personally  purchased  the  property  at  the 
mortgage  sale,  and  defendant's  title  was  derived  from  hinru 
Afterwards  this  action  was  brought,  the  plaintiff  asking  that  the 
contract  be  specifically  performed  in  case  the  defendant  was  able 
to  convey  a  good  title,  but,  if  not,  that  damages  be  awarded. 
The  defendant  answered,  denying  that  his  title  was  defective,  and 
demanding  a  judgment  that  the  contract  be  specifically  performed. 
At  the  conclusion  of  the  trial,  the  plaintiff  waived  his  objections 
to  the  title,  and  announced  that  he  was  ready  to  take  the  convey- 
ance tendered  and  execute  the  contract  The  defendant  waived  all 
claim  to  affirmative  relief,  and  thereupon  a  judgment  was  entered 
directing  him  to  convey  the  premises  to  the  plaintiff  by  a  war- 
ranty deed.  No  costs  were  awarded  to  either  party.  The  de- 
fendant appeals  and  insists  that  the  court  erred  in  directing  him 
to  convey  to  the  plaintiff  and  warrant  a  defective  title. 

Alfred  A,  Gardner^  for  app'lt;  Ahner  C.  T/iomaSj  for  resp't 


Digitized  by 


Google 


Sup.CL]        Empire  Warehouse  Co.  v,  Mallett.  313 

Per  Cctriam. — At  the  date  of  the  trial,  twenty-eight  years  had 
elapsed  since  the  trustee  purchased  at  the  mortgage  sale,  twenty- 
two  years  had  passed  since  the  testator's  youngest  daughter  be- 
came of  full  age,  and  thirteen  years  had  run  since  the  defendant's 
father  acquired  his  title.  All  of  the  daughters  are  now  living, 
except  one,  who  was  not  a  minor  at  the  date  of  the  foreclosure. 
The  trustee  is  also  living,  is  financially  responsible,  and  is  still  en- 
gaged in  administering  the  trust.  During  all  this  time  the  action 
of  the  trustee  had  never  been  questioned.  The  premises  were  not 
sold  by  his  act  or  procurernen'c,  but  pursuant  to  a  mortgage 
executed  by  the  testator;  and  the  mere  fact  that  the  trustee  per- 
sonally purchased  the  property  at  a  foreclosure  sale  does  not  ren- 
der his  title  void,  but  voidable  only  at  the  election  of  the  bene- 
ficiaries, and  the  title  of  the  trustees  and  of  his  grantee  may  be  con- 
firmed by  acquiescence  and  the  lapse  of  time,  as  well  as  by  the 
express  act  of  the  beneficiaries.  Harrington  v.  Bctnk^  101  N".  Y. 
257;  Lewin,  Tmsts  (8th  ed.)  495.  It  is  not  asserted  that  the  prop- 
erty did  not  sell  for  its  full  value  at  the  mortgage  sale,  and  it  ex- 
pressly appears  that  the  surplus  money  was  recovered  by  the 
trustee  in  a  proceeding  to  which  the  widow  and  all  of  the  children  • 
were  parties.  The  beneficiaries,  having  knowledge  of  the  sale, 
and  having  received  the  benefit  of  it,  and  acquiesced  for  so  many 
years,  would  not  be  permitted  to  disturb  the  title  of  a  purchaser, 
at  would  be  left  to  their  remedy  against  the  trustee,  if  they  have 
any  cause  for  complaint  against  him.  Neither  litigant  had  de- 
clared the  contract  abandoned,  or  had  absolutely  refused  to  per- 
form it,  until  the  trial  was  concluded.  When  the  evidence  was 
all  in,  and  the  state  of  the  title  developed,  the  plaintiflE  withdrew 
his  objections,  and  oflfered  to  take  title;  and  it  was  then  too  late 
for  the  defendant,  as  a  matter  of  right,  to  refuse  to  perform  his 
contract  The  alleged  defect,  which,  under  the  circumstances,  we 
think  is  not  a  substantial  one,  existed  when  the  defendant  exe- 
cuted the  contract  and  covenanted  to  warrant  the  title  to  the 
Slaintiff;  and  we  think  the  court  did  not  err  in  compelling  the 
efendant  to  perform  his  contract. 
The  judgment  should  be  affirmed,  with'costs. 


Empire  Warehouse    Company,    Limited,    Resp't,  v.  Peter 
Mallett,  as  Surviving  Partner,  eta,  App'lt 

{Supreme  Gaurt,  General  Term,  First  Department,  Filed  February  15,  1895.) 
1.  Attachment— Affidavit. 

An  affidavit  for  an  attachment,  made  on  infonnation  and  belief,  must 
state  the  grounds  for  such  information  and  belief. 

2L  Same— Disposal  of  pkoperty. 

Section  636  of  the  Code  does  not  apply  where  the  defendant  disposes  of 
money  received  as  agent  for  the  plaintiff ;  such  case  cannot  be  brought 
within  the  statute  by  waiving  the  tort  and  claiming  that  the  money 
receive  1  by  defendant  thereby  vested  in  him. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  attachment 
Charles  M,  Demand^  for  app'lt;  John  V,  Bouvier^  Jr.^  for  resp\ 
,     St.  Rep.,  Vol.  LXVL        40 
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Per  Curiam. — The  papers  on  which  the  attachment  was 
granted  are  defective,  in  that  they  fail  to  show  assignment,  dis- 
posal, or  secretion  of  property  by  the  defendants  with  the  intent 
to  defraud  creditors,  as  required  by  section  638  of  the  Code  of 
Civil  Procedure.  Every  allegation  relating  to  an  alleged  assign- 
ment, disposal,  or  secretion  of  their  property  by  the  defendants 
with  intent  to  defraud  their  creditors  is  made  upon  information 
and  belief,  and  the  grounds  of  such  information  and  belief  aro 
withheld.  The  cause  of  action  alleged  in  the  complaint  is  that 
the  defendants  are  agents  for  the  plaintiff,  receiving  from  time  to 
time  sums  of  money  belonging  to  the  plaintiff,  aggregating  $44,- 
018.08,  which  they  wrongfully  converted  to  their  own  use.  If 
the  requii-ements  of  section  636  of  the  Code  of  Civil  Procedure 
oould  be  satisfied  by  affidavits  to  the  effect  that  defendants  had 
assigned,  disposed  of,  or  secreted  such  sum  with  intent  to  defraud 
their  creditors,  the  attachment  could  be  upheld.  But  it  does  not 
suffice  to  show  that  defendants  have  assigned,  disposed  of,  or  se- 
creted plaintiff's  property,  for  the  demands  of  the  statute  can  only 
be  met  by  showing  tnat  the  defendants  have  ma<ie  such  disposition 
of  their  own  property  with  such  intent  Bank  v.  Dashj  60  How. 
Pr.  124.  The  plaintiff  ingeniously  seeks  to  meet  this  difficulty 
by  the  following  argument: 

"  By  the  commencement  of  this  action  the  plaintiff  waived  the 
tort  committed  by  the  defendants  in  the  conversion  and  appropria- 
tion to  their  own  use  of  the  funds  collected  by  them  as  agents  of 
the  plaintiff,  and  thus  the  title  to  the  moneys  so  collected  passed 
to,  and  became  vested  in,  the  defendants ;  and  therefore,  in  assign- 
ing, secreting,  and  disposing  of  such  moneys,  thev  have  so  disposed 
of  their  own  property  as  to  defraud  the  plaintiff;  and,  the  affida- 
vits being  sumciently  full  and  definite  in  that  respect,  the  requii^e 
ments  of  the  statute  are  sufficiently  complied  with." 

1.  It  has  already  been  decided  otherwise  in  Bank  v.  Dash,  supra. 

2.  At  the  time  the  defendants  are  alleged  to  have  assigned,  dis- 
posed of,  or  secreted  the  moneys  of  the  plaintiff,  the  title  was  not 
vested  in  them.  The  title  was  then  in  the  plaintiff,  and  continued 
to  be  in  it  until  the  commencement  of  this  action,  when  for  the 
first  time  the  plaintiff  waived  the  tore,  and  sought  to  recover  upon 
an  implied  contract  Plaintiff's  argument,  therefore,  is  defective 
in  that  it  necssarily  assumes  that  the  title  to  the  moneys  was  in 
the  defendants  at  the  time  they  are  alleged  to  have  assigned-  or 
disposed  of  them;  whereas,  in  fact,  the  title  was  in  the  plaintiff  at 
tiiat  time,  and  so  continued  until  the  commencement  of  this  action. 
The  order  should  be  reversed,  with  $10  costs  and  printing  dis- 
bursements,  and  the  motion  to  vacate  the  attachment  granted, 
with  $10  costa 

Prances  N.  IIenck:,  Resp't,  v.  William  Barnes,  Jr.  et  al, 

App'lts, 

(Supreme  Court,  Oenerai  Term,  Firet  Department,  Filed  February  15, 1S9S.) 

1.  Former  adjudication — Questions  op  law. 

A  judgment  in  an  action,  in  which  questions  of  law  are  alone  involyedf 
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is  as'condusive  between  the  parties  as  a  judgment  in  an  action  inyolving 
issues  of  fact  as  well  as  law. 

Sw  Partnership— Employment  op  attorney  by  partner. 

One  partner  has  power  to  employ  an  attorney  to  defend  actions  brought 
against  the  firm,  and  an  answer  served  in  their  behalf  is  binding  upon  all 
the  firm. 

Appeal  from  a  judgment,  entered  on  a  verdict  directed  by  the 
oourt  in  favo/  of  plaintiff. 

C  R  Coddington^  for  app'lt;  Edward  S.  Clinch^  for  resp't 

FoLLBTT,  J. — This  action  was  brought  to  recover  rent  due  on 
a  lease,  all  the  defendants  being  personally  served.  Barnes  and 
Bichards  answered  separately,  but  Davison  made  default  August 
26,  1892,  the  defendants  leased  from  James  Adair,  by  a  written 
contract,  Nos.  10  and  12  Vanderwater  street,  in  the  city  of  New 
York,  for  five  years  and  eight  months  from  September  1,  1892, 
agreeing  to  pay  an  annual  rent  of  $8,000,  in  monthly  payments 
of  $666.66,  m  advance,  on  the  first  day  of  every  month.  It  is  re- 
cited in  the  lease  that  the  lessees  were  doing  business  in  New 
York  city  under  the  name  of  Godey  Publishing  Company.  When 
the  lease  was  entered  into  the  lessor  wrote  and  delivered  the  fol- 
lowing communication  to  the  lessees : 

"  New  York,  August  26th,  1892. 
*•  Godey  Publishing  Ca,  21  Park  Row,  New  York  City- 
Gentlemen  :  Referring  to  the  premises  Nos.  10  and  12  Vander- 
water St,  which  you  have  rented  for  $8,000  per  annum  for  five 
years  and  eight  months  from  September  first,  1892,  I  will  agree  to 
find  good  tenants  for  all  floors  except  the  two  at  top  of  building. 
The  topmost  loft  you  propose  occupying.  For  the  loft  next  to 
the  top  I  will  provide  a  good  tenant  on  a  one  year  lease,  dating 
from  May  first,  1893,  at  an  annual  rental  of  not  less  than  $1,200. 
All  said  leases  to  subtenants  to  be  made  in  your  name,  and  in 
terms  suitable  to  your  interests.  I  will  secure  for  the  remaining 
five  floors  and  basement  the  following  prices  on  five-year  leases ; 
$1,000  per  annum  for  each  of  the  three  lofts  directly  under  the 
two  top  lofts,  $900  each  for  the  ground  floor  and  loft  next  above 
it,  and  from  $600  to  $800  for  the  basement,  or  a  total  rent  aver- 
aging as  above;  the  tenants  to  be  of  good  commercial  standing, 
and  not  engaged  in  business  that  would  be  detrimental  to  you. 
The  building  to  be  named  after  the  style  of  your  corporation.  1 
will  also  agree  that  you  shall  not  be  called  on  to  pay  any  rent 
until  December  first,  1892  (for  the  month  of  Decemoer),  and  the 
incoming  subtenants  are  to  have  the  same  privilege,  it  necessary. 
I  will  also  agree  that  on  December  first,  1892,  if  the  building  is 
not  fully  rented  according  to  the  within  terms,  including  the 
top  floor,  which  you  will  occupy  at  the  rate  of  $1,000  per  annum 
to  allow  you  for  any  difiEerence  in  your  total  rent  until  all  is 
rented.  1  will  also  place  a  wire  guard  around  the  elevator  car,  to 
make  it  suitable  to  carry  both  passengers  and  freight 

"  Yours  truly, 

James  Adair." 
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The  lessees  entered  into  possession  ot  the  demised  premises,  and 
continued  therein  as  partners  until  September  17,  1892,  when  the 
firm  was  dissolved,  and  the  merabera  were  incorporated  under  the 
laws  of  the  state  of  New  Jersey  under  the  name  of  Godey  Pub- 
lishing Company,  since  which  the  corporation  has  continued  in 
possession  of  the  premises.  In  November,  1892,  the  lessor  con- 
veyed the  premises,  and  assigned  the  lease  to  this  plaintiff.  In 
September,  1893,  this  plaintiflE  began  an  action  in  the  city  court 
against  all  of  the  defendants  to  recover  $1,833.32,  rent  due  Au- 
gust 1  and  September  1,  1893.  The  defendant  Barnes  was  not 
served  with  process  in  that  action,  but  on  the  2d  of  October,  1893, 
an  answer  was  served  in  behalf  of  all  of  the  defendants,  which  was 
duly  verified  by  Paul  M.  Kichards.  In  this  answer  the  defend- 
ants admitted  the  execution  of  the  lease  ;  that  they  had  been  en- 
gaged in  business  as  partners  under  the  name  of  Godey  Publish- 
ing Company,  and  alleged  as  a  defense,  that  Adair,  the  plaintiff "» 
predecessor  in  title,  had  failed  to  perform  the  promises  contained 
m  the  communication  of  August  26.  1892,  to  their  damage  in  the 
tte  sum  of  $656.65.  On  the  trial  of  the  action  the  defendants  did 
not  show,  or  oflEer  to  show,  that  the  plaintiff,  when  she  purchased, 
bad  notice  of  the  communication  of  August  26,  1892,  and  it  was 
held  that  the  collateral  personal  contract  of  Adair  did  not  run 
with  the  land,  and  bind  the  subsequent  purchaser;  and  a  judg- 
ment was  ordered  for  the  plaintiff,  which  nas  not  been  reversed. 

The  present  action  was  brought  to  recover  $2,666.66,  rent  from 
January  1,  1894,  to  April  1,  1894,  inclusive.  As  a  defense,  and 
by  way  of  counterclaim,  the  defendants  set  up  the  agreement  of 
August  26,  1892,  and  alleged  that  Adair  had  failed  to  perform  it^ 
to  the  defendants'  damage  in  the  sum  of  $20,000,  and  also  alleged 
that  the  plaintiff  had  full  knowledge  of  the  agreement  before  the 
lease  was  assigned  to  her.  On  the  trial  the  defendants  did  not 
show,  or  offer  to  show,  that  the  plaintiff  had  knowledge  of  the  ex- 
istence of  the  agreement  of  August  26, 1892,  when  she  nurchased 
the  premises  and  took  the  assignment  of  the  lease.  The  agree- 
ment of  Adair,  and  all  of  the  facts  which  the  defendants  offered 
to  prove  on  the  trial  of  this  action  were  before  the  city  court  in 
the  action  there  tried,  where  it  was  held  that  the  facts  proved  and 
offered  to  be  proved  constituted  no  defense  to  the  action.  The 
judgment  of  the  city  court  has  the  same  effect  as  though  the  de- 
fendants had  pleaded  all  of  the  facts  in  their  answer  by  way  of  de- 
fense or  counterclaim,  and  upon  the  plaintiff^s  demurrer  it  had 
been  held  that  the  facts  pleaded  were  insufficient  to  constitute  a 
defense,  and  a  judgment  had  been  rendered  for  the  plaintiff.  A 
judgment  in  an  action  in  which  questions  of  law  are  alone  involved 
IS  as  conclusive  between  the  parties  as  a  judgment  in  an  action  in- 
volving issues  of  fact  as  well  as  of  law.  Bouchaud  v.  Dias^  3 
Denio,  238 ;  Oould  v.  Railroad  Co.,  91  U.  S.  526 ;  Vanlandingham 
y.  Byan,  17  111.  25;  1  Freem.  Judgm.  (4th  ed.)  §  267.  The 
judgment  of  the  city  court  is  a  bar  to  the  defense  sought  to  be  in- 
terposed in  this  action.  The  defendarit  Barnes  sought  to  obviate 
the  effect  of  this  judgment  by  offering  to  show  that  he  was  not 
personally  served  with  process  in  the  city  court,  but  he  did  not 
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offer  to  prove  that  liis  two  partners  were  not  served,  nor  that 
Richards  did  not  serve  a  verified  answer  in  behalf  of  all  the  de- 
fendants. One  partner  has  power  to  employ  an  attorney  to  defend 
actions  brought  against  the  firm,  and  an  answer  served  in  their 
behalf  is  binding  upon  all  the  firm.  Apart  from  the  question  of 
estoppel,  we  think  the  facts  the  defendants  offered  to  prove  did 
not  constitute  a  defense.  The  agreement  of  Adair  was  a  mere 
collateral  personal  undertaking,  which  did  not  run  with  the  land, 
or  bind  the  subsequent  grantee,  the  plaintiff,  who  purchased  with- 
out notica  Coffin  v.  Talman,  8  N.  Y.  465  ;  Tayl.  Landl.  &  Ten. 
§444;  2  Piatt,  Leas.  413.  The  judgment  should  be  affirmed, 
with  costs. 

All  concur.  

Josephine  Antoinette  Cambreling,  Resp't,  y.  Ella  Ward 
Graham  et  al,  App'lts. 

{Supreme  Court,  General  Term,  First  Department,  Filed  February  15,  1895.) 

Mortgage — SATrsFAcriON. 

The  satisfaction  of  a  mortgage  on  premises  owned  by  the  holder  thereof 
in  common  operates  in  favor  oihis  cotenant.  when  made  voluntarily,  with- 
out any  misunderstanding  or  mistake  of  fact,  and  with  actual  knowledge 
of  the  legal  effect  of  such  act. 

Appeal  from  portions  of  an  interlocutory  judgment,  fixing  the 
respective  interests  of  the  parties,  and  directing  a  sale  of  the 
premisea 

F.  R  Coudert,  Jr,,  for  app'lt  Ella  Ward  Graham;  R  Luther 
Hamilton^  for  app'lt  Grace  Graham  Cambreling;  Henry  L, 
Sprague^  for  resp't,  Josephine  Antoinette  Cambreling. 

Per  Curiam. — Cornelia  Flora  Graham  died  August  17,  1885, 
seized  of  the  premises  in.  question,  which  were  subject  to  a  mort- 
gage of  $12,500,  whereupon  Robert  McC.  Graham,  her  husband, 
acquired  an  estate  of  tenancy  by  the  curtesy  therein,  and,  in  addi- 
tion, under  the  will  of  Cornelia  Flora  Graham,  he  became  seized 
of  an  undivided  one-fourth  of  said  premises,  and  her  children, 
Josephine,  Grace,  and  Douglas,  each  became  seized  of  an  undiv- 
ided one-fourth  thereof.  April  17,  1887,  Grace  Graham,  for  a 
nominal  consideration,  conveyed  her  interest  to  her  father,  Robert 
McC.  Graham,  and  a  few  months  later,  but  before  attaining  their 
majority,  Josephine  and  Douglas  united  in  a  conveyance  of  all 
their  right,  title,  and  interest  in  such  premises  to  their  father.  Be- 
fore the  execution  of  such  conveyance,  and  on  the  3d  of  August, 
1887,  Robert  McC.  Graham  intermarried  with  Ella' Ward.  July 
9,  1888,  Robert  McC.  Graham,  for  a  nominal  consideration,  con- 
veyed to  his  wife,  Ella  Ward  Graham,  all  his  right,  title,  and  in- 
terest in  and  to  such  premises.  On  the  same  day  he  executed  and 
caused  to  be  duly  recorded  a  satisfaction  piece  of  the  mortgage  of 
$12,500,  which  was  an  incumbrance  upon  the  property  at  the  time 
of  the  death  of  his  fii-st  wife.  Subsequently,  and  in  December, 
1890,  Robert  McC.  Graham  died  intestate.  When  Josephine 
jeached  her  majority,  for  the  purpose  of  making  void  aud  dia. 
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avowing  the  deed  executed  by  ber  jointly  with  her  brother,  Doag- 
las,  she  conveyed  her  rieht,  title,  and  interest  in  the  premises  to 
Heniy  L.  Sprague,  in  which  it  was  recited  that  such  was  the  ob- 
ject of  its  execution  and  delivery.  Thereafter  Sprague  conveyed 
such  undivided  interest  to  her.  Later  on,  Doualas  Graham,  be- 
coming of  a^e,  also  took  the  necessary  steps  to  disavow  the  deed 
made  l>y  him  during  his  minority.  Josephine  thereupon  com- 
menced this  suit  in  partition,  which  has  resulted  in  a  judgment 
that  the  property  be  sold,  and  adjudging  the  interests  of  the 
several  parties  therein  to  be  as  follows : 

"  The  plaintiff  is  entitled  to  one  undivided  fourth  part  thereof 
in  fee,  subject  to  the  right  of  curtesy  initiate  of  her  husband,  the 
defendant  Nicholas  Oambreling.  The  defendant  Ella  Ward  Gra- 
ham is  entitled  to  one  undivided  half  part  thereof  in  fee.  The 
defendant  Douglas  Graham  is  entitled  to  one  undivided  fourth  part 
thereof  in  fee." 

With  so  much  of  the  decision  as  determines  that  the  plaintiff, 
Josephine,  and  the  defendant  Douglas  had  a  right  to  disaffirm  the 
deed  which  they  executed  as  minors,  the  appellant  Ella  Ward 
Graham  makes  no  complaint,  but  she  insists  that  her  husband 
never  intended  that  Josephine  and  Douglas,  his  children   and 
cotenants,  should  have  the  benefit  of  any  portion  of  the  $12,500 
mortgage  which  he  paid  off,  and  she  urges  that  she  is  entitled  to 
be  subrogated   to  all    his   rights  in  such  i-espect     The  referee 
reached  the  conclusion  that  a  case  was  not  made  out  for  the  equit- 
able relief  asked  for  by  the  defendant  Ella  Ward  Graham,  because 
the  satisfaction  of  the  mortgage  by  Robert  McC.  Graham  was  a 
voluntary  act,  made  without  any  misunderstanding  or  mistake  of 
fact,  and  with  actual  knowledge  of  the  legal  effect  of  such  act. 
As  we  have  reached  the  conclusion  that  his  position  in  such  re- 
spect was  well  grounded,   it  will  be  unnecessary  to  discuss  the 
equitable  principles  invoked  by  the  appellant     The  facts  which 
induce  our  concurrence  in  the  position  taken  by  the  referee  may 
be  briefly  stated  as  follows :     At  the  death  of  Cornelia  Flora 
Graham  the  $12,500  mortgage  was  held  by  Louisa  A  Steinway, 
and  in  May  following  the  Full  amount  due  on  the  mortgage  was 
satisfied  of  record.     This  was  claimed  to  have  been  done  under  a 
mistake,  and  thus  Mr.  Giaham  was  led  to  consult  his  counsel,  who 
advised  him  of  the  rights  which  the  after-born  children  of  his  first 
wife  had  in  the  premises,  and  the  effect  which  might  follow  a 
satisfaction  of  the  mortgage.     He  was  further  informed,  while  he 
would  have  the  right  of  subrogation  against  the  children,  the  bet- 
ter course  would  be  to  take  an  assignment  of  tlie  mortgage.     The 
advice  of  his  counsel  was  followed,  an  assignment  of  the  mortgage 
obtained,  and  a  memorandum  made  upon  the  margin  of  record  of 
the  mortgage  referring  to  the  assignment     From  that  time  until 
the  mortgage  was  satisfied  of  record  by  him — more  tlian  two  years 
later — it  was  held  open  and  retained  in  his  possession.     It  cannot 
even  be  said  that,  owing  to  the  lape  of  time,  he  had  forgotten  the 
ml  vice  of  his  counsel  which  led  hitn  to  coiTcct  the  original  mistake 
for  the  purpose  of  protecting  himself  as  against  his  children,  for 
his  attention  was  sharply  called  to  it  by  the  letters  of  his  counsel^ 
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written  shortly  ly^fore  the  mortgage  was  satisfied,  whieb  letters 
were  wriUen  in  the  course  of  preparation  and  execution  of  the 
deed  by  which  the  property  was  conveyed  to  his  wife.  In  the 
first  letter,  his  counsel,  among  otlier  things,  say  : 

^'We  had  advised  in  other  cases,  and  think  it  quite  ns  well  in 
your  case,  to  take  a  quitclaim  from  the  two  minor  children  also, 
as  they  are  of  sufficient  years  to  fully  understand  what  they  are 
signing,  and  woald  consider  themselves,  when  of  full  age, morally 
bound  to  ratify  and  confirm." 

The  second  letter  reads  as  follows : 

"We  inclose  proposed  deed  to  Mra  Graham,  which  you  can  ex- 
ecute. It  says,  *Subject  to  existing  incumbrances.'  The  mort- 
gage that  you  hold  is  outstanding,  as  you  remember,  and  may  or 
may  not  mei-ge,  according  to  your  intentions.  The  proposed  will 
of  Mrs.  Graham  is  prepared,  and  ready  for  you  to  examine.  Yoa 
are  doubtless  aware  that  marrage  and  birth  of  a  child  will  revoke 
your  owji  will,  if  made  before  marriage. 

Respectfully,  Coudert  Brothbrs." 

**[Inclosures.] 

"And  on  the  margin,  *You  can  execute  deed,  und  satisfy  mort- 
ga^  afterwards,  if  you  wish.' " 

The  further  fact  is  established  that  he  well  knew  that  his  minor 
children  would  have  the  right  to  disavow  the  deed  executed  by 
them  when  they  should  reach  majority.  In  the  firat  place,  he 
was  so  advised  in  the  first  letter,  from  which  we  have  quoted,  in 
which  it  was  suggested  that  a  deed  be  taken  from  the  minoi-s,  be- 
cause they  would  consider  themselves  morally  bound  to  ratify  and 
confirm  it  when  they  should  become  of  age.  His  knowledge  of 
the  rights  of  the  minors  is  further  evidenced  by  the  testimony  of 
his  wife  and  grantee,  Ella  Ward  Graham,  who  testified  that  "he 
said,  as  they  were  minors,  there  would  be  a  qaestion  to  be  de- 
cided by  law  as  to  their  signature,  if  they  wanted  to  disavow  it 
later,  if  anything  happened  to  him."  In  the  light  of  these  facts, 
and  without  a  suggestion  in  the  record  that  he  was  deceived  or 
mistaken,  there  is  no  basis  for  a  different  conclusion  than  that 
reached  by  the  referee.  The  appeal  of  Grace  Graham  Cambrel- 
ing  complains  of  so  much  of  the  judgment  as  adjudges  that  the 
defendant  Ella  Ward  Graham  owns  one  half  of  the  premises  ;  her 
claim  being  that  she  should  have  been  adjudged  to  be  the  owner 
of  an  undivided  one-fourth  inter^t  therein.  That  she  was  of  full 
age  when  she  executed  the  deed  which  she  sought  to  have  set 
aside  in  this  suit,  is  conceded.  The  ground  upon  which  she 
sought  to  attack  the  validity  of  the  deed  was  that  it  was  procured 
from  her  by  her  father  by  means  of  misrepresentations  and  undue 
influence.  The  referee  decide<l  that  her  contention  was  not  sup- 
ported by  the  evidence,  and  in  that  view  we  concur. 

The  judgment  should  be  affinned.  with  costs  to  the  special 
guardians,  payable  out  of  the  proceeds  of  the  sale  of  the  property^ 
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In  the  Matter  of  the  Application  for  the  Probate  of  the  Will  of 
Lewis  R  Blair,  Deceased. 

{Supreme  Court,  Qenei'ol  Term,  First  Department,  Filed  February  15,  1895.) 

Will — Attestation. 

Where  tbe  attestation  clause  is  placed  between  the  main  body  of  the 
^ill  and  a  clause  subsequently  added,  the  testator  signs  both  portions  of 
the  will,  and  the  witnesses  sign  such  clause,  the  signatures  of  the  wit- 
nesses are  not  at  the  end  of  the  will  as  required  by  the  statute. 

Appeal  from  a  decree  admitting  a  will  to  probate. 
A.  B,  Porter^  for  app'lt ;  James  O'Neill^  for  resp't 

Parker,  J. — The  surrogate  decided  that  there  was  such  a  sub- 
scription and  signing  by  the  testator  and  witnesses  at  the  end  of 
the  will  of  Lewis  R  Blair  as  is  required  by  statute,  and  admitted 
it  to  probate.  Tbe  object  of  the  statute  is  to  surround  testament- 
ary dispositions  with  such  safeguards  as  will  protect  them  from 
alteration,  and  to  prevent  fraud.  The  court  of  appeals  said  of  it, 
in  Sisters  of  Charily  v.  Kelly^  67  N.  Y.  409,  that  the  -provision  -^^is 
a  wholesome  one,  and  was  adopted  to  remedy  real  or  threatened 
evils.  It  should  not  be  frittered  away  by  exceptions.  While  its 
provisions  should  not  be  carried  beyond  the  policy  of  the  framers 
of  it,  that  policy  should  not  be  defeated  by  judicial  construction." 
Other  cases  in  which  the  question  has  been  in  some  form  pre- 
sented tiVQinre  Hewitt.  91  N.  Y.  261  ;  In  re  GXeil,  91  N.  Y. 
510  ;  In  re  Conway,  124  N.  Y.  455  ;  36  St.  Rep.  486  ;  In  re  Case, 
4  Dem.  124.  Neither  in  those  cases  nor  in  any  others,  to  which 
our  attention  has  been  called,  has  the  precise  question  now  pre- 
sented been  considered,  but  they  all  manifest  an  intention  on  the 
part  of  the  courts  to  insist  that  the  requirements  of  the  statute 
shall  be  strictly  enforce:!.  On  the  8th  day  of  December,  1887, 
Henry  G.  Leask,  at  the  request  of  Blair,  drafted  for  him  a  will 
containing  some  nineteen  provisions.  He  was  assisted  in  that 
work  mainly  by  a  prior  will  executed  by  Blair.  While  he  was 
engaged  in  the  work  of  preparing  the  new  will  for  execution, 
Blair  was  in  an  adjoining  room,  visiting  with  the  draughtsman's 
father,  who  was  an  old  friend  of  his.  As  soon  as  the  writing, 
including  the  attestation  clause,  was  completed,  the  draughtsman 
invited  Blair  in,  and  read  the  will  to  him  ;  saying,  as  the  reading 
was  finished,  "Is  that  your  will?'*  to  which  Blair  replied,  "Yes  ; 
that  is  my  will."     Then  Blair  said : 

"Now,  I  want  you  to  add  something  at  the  bottopi  of  that.  It 
has  nothing  to  do  with  the  will,  but  I  want  you  to  add  this,  so 
that  my  executors  shall  have  money  enough  to  pay  for  funeral 
expenses,  and  other  things  that  may  come  up;  and  it  won't  inter- 
fere with  the  body  of  the  will." 

In  accordance  with  his  request,  the  draughtsman  added  the  fol- 
lowing : 

"I  hereby  direct  my  executors  to  sell  at  private  sale  that  piece 
of  real  estate,  with  tenements  and  appurtenances  thereto,  known 
as  No.  ,  East  One  Hundred  and  Tenth  (110)  street,   in  the 
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city  of  New  Yorlr,  and  occupied  hj  Mr.  Rosenthal,  and  the  pro- 
ceeds thereof  to  be  devoted  to  liquidating  any  deficiency  that  may 
arise  in  interest  and  cash  bequests  made  in  this  will." 

Another  person  was  then  brought  in  to  subscribe  the  will,  as  a 
witness:  and,  in  the  presence  of  the  subscribing  witnesses,  Blair 
signed  the  writing  in  two  places,  at  the  same  time  afRxing  seals, 
first  immediately  after  the  testimonium  clause,  and  second  at  the 
end  of  the  clause  which  we  have  just  quoted,  which  immediately 
follows  the  signatures  of  the  subscribing  witnesses,  whose  names 
were  written  next  underneath  the  attestation  clause.  Having  done 
this,  he  declared  the  instrument  to  be  his  last  will  and  testament, 
and  requested  the  witnesses  to  sign  as  subscribing  witnesses,  which 
they  did  underneath  the  attestation  clause,  and  before  the  pro- 
vision purporting  to  confer  a  power  of  sale  upon  the  executors. 
The  learned  surrogate  decided  that  Blair's  first  signature  was  at 
the  end  of  the  will,  within  the  meaning  of  the  statute,  and  ad- 
mitted that  which  preceded  it  to  probate,  as  the  last  will  and  test- 
ament of  Blair.  A  decision  that  the  second  and  last  signature  of 
Blair  was  at  the  end  of  the  will  would  have  prevented  probate, 
because  the  statutory  requirement  that  the  subscribing  witnesses 
shall  sign  at  the  end  of  the  will  would  not  have  been  complied 
with.  ^ 

Whether  the  court  was  right  in  deciding  that  the  provision 
which  we  have  quoted,  and  the  signature  of  Blair  subscribed 
thereto,  should  be  ignored,  must  be  considered.  The  first  inquiry 
naturally  relates  to  the  character  of  this  provision.  Is  it  substan- 
tial? Had  the  testator  a  definite  and  well-understood  purpose 
when  he  instructed  the  draughtsman  to  write  it  out  ?  And  was 
that  purpose  to  prevent  a  failure  of  the  will,  as  to  interest  and 
cash  bequests,  by  providing  for  a  sale  of  enough  real  estate  to  pre- 
vent it?  If  the  clause  be  read  and  considered  independently  of 
the  testimony  of  the  draughtsman,  an  affirmative  answer  only  is 
possible.  And  it  is  a  fact  not  to  be  lost  sight  of  that  the  latter 
clause  was  signed  and  sealed  by  the  testator  at  the  same  time  and 
in  the  same  way  as  the  provisions  which  preceded  the  attestation 
clause.  It  is  urged  that  notwithstanding  such  fact,  and  the  fur- 
ther one  that  it  purports  upon  its  face,  to  constitute  an  important 
part  of  the  will,  it  may  be  disregarded,  and  the  will  held  to  have 
ended  above  the  first  signature,  because  of  the  testimony  of  the 
draughtsman  that  Blair,  in  effect,  declared,  when  directing  that 
the  clause  be  written,  that  it  had  nothing  to  do  with  the  will.  It 
is  clear  that  it  was  intended  by  Blair,  by  means  of  this  provision, 
to  make  certain  the  payment  of  the  various  bequests  given  by  his 
will.  And  it  seems  to  be  equally  clear  that  the  idea  which  6lair 
intended  to  convey  to  his  draughtsman  was  that  the  added  clause 
would  not  in  any  way  affect  the  disposition  of  his  property  which 
he  was  undertasing  to  make  by  the  provisions  already  incorpor- 
ated into  the  instrument 

But,  if  it  be  assumed  that  the  language  employed  by  him  in 
giving  instructions  to  his  draughtsman  is  capable  of  the  construc- 
tion which  the  learned  surrogate  has  put  upon  it,  then  the  ques- 
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tion  is  whether  a  testator's  conversation  with  his  draughtsman  can 
have  the  ellect  to  contradict  and  overcome  a  writing  made  and 
signed  by  hira  a  few  minutes  later ;  for  the  power  of  sale  clause^ 
supported  by  the  signature  and  seal  of  the  testator,  effectually 
asserts  that  it  constitutes  a  part  of  testator's  scheme  for  working 
out  such  a  distribution  of  his  property  as  he  had  planned.      And 
if  its  assertion  can  bfe  set  at  naught  by  the  testimony  of  the 
draughtsman,  alleging  a  contrary  intention  on  the  part  of  the  test- 
ator, then  there  would  seem  to  oe  opened*  a  door  for  fraud,  which 
it  wa^the  aim  of  the  legislature  to  close.     It  is  true  that  there  is. 
no  suspicion  of  fraud  in  this  case,  and  to  sustain  the  probate  of 
the  will  would  work  out  the  intention  of  Blair,  unle^  it  should 
happen  that  there  should  not  be  monej^s  cnougli  to  pay  the  be- 
quests, by  reason  of  the  failure  of  the!  power  of  sale  as  to  the  110th 
street  property.     In  saying  this,  we  uo  not  lose  sight  of  the  fact 
that  the  primary  rule  of  the  construction  of  wills,  requiring  effect 
to  be  given,  if  possible,  to  the  manifest  intention  of  a  testator,  can- 
not be  invoked  in  the  construction  of  the  statute  relating  to  their 
execution.     In  such  cases  the  courts  consider  the  intention  of  the 
legislature,  not  that  of  the  testator.      In  re  O'Neill  91  N.  Y.  516. 
But  the  fact  that  no  harm  will  likely  result,  in  this  case,  from  a 
probate  of  that  part  of  the  will  which  precedes  the  first  signature 
of  Blair,  shouFd  not  have  much  weight  with  the  couft;  for  the 
more  important  question,  after  all,  is  whether  the  decision  will 
establish  a  good  or  bad  precedent.     Bearing  in  mind  that  Blair 
directed  the  writing  of  the  provision   following  the  attestation 
clause ;  that,  in  the  presence  of  both  attesting  witnesses,  he  signed 
his  name  and  affixed  his  seal,  first  after  the  testimonium  clause, 
and  second  after  the  provision  conferring  a  power  of  sale  upon  his 
executors,  and  directing  that  "the  proceeds  thereof  be  devoted  to 
liquidating  any  deficiency  that  may  arise  in  interest  or  cash  be- 
quests made  in"  his  will,  and  that  he  then  declared  it  to  be  his  last 
will,  without  in  any  way  limiting  his  assertion  to  the  'provisions 
preceding  his  first  signature,   the  conclusion  must  necessarily  be 
reached  that  the  first  signature  was  not  at  the  end  of  the  will.  . 
And  such  conclusion  cannot  be  overborne  by  the  testimony  of 
the  draughtsman  that  Blair  said  to  him  before  it  was  written,  and 
necessarily  before  execution,  that  such  provision  "  has  nothing  to 
do  with  the  will."     But  it  should  be  further  said  that  the  witness' 
testimony,  as  a  whole,  does  not  convey  to  our  minds  the  innpres- 
sion  that  Blair  did  not  intend  it  to  be  a  part  of  his  will,  but,  in- 
stead, that  he  intended  to  give  to  his  draughtsman  the  assurance, 
merely,  that  the  addition  of  the  clause  would  not  affect  the  dis- 
position  of   his   property  as   provided   in   the  instrument    then 
written.     The  draughtsman  quotes  Blair  as  saying : 

"  It  has  nothing  to  do  with  tiie  will,  but  I  want  you  to  do  this 
so  that  my  executor  shall  have  enough  to  pay  for  funeral  ex- 
penses, and  other  things  that  may  come  up ;  and  it  won't  interfere 
with  the  body  of  the  will." 

We  think  it  must  be  held  that  the  first  signature  of  Blair  was 
not  at  the  end  of  the  will,  and  it  follows  that  the  decree,  admitting 
so  much  of  the  instrument  to  probate  as  precedes  it,  is  in  violatioa 
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of  the  statute  requiring  the  signing  by  the  testator  at  the  end  of 
the  will  The  decree  should  be  reversed,  and  i»*obate  denied,  with 
costs  to  all  parties,  payable  out  of  the  estate. 
All  concur. 


BicHARD  W.  Maxwell,  Resp't,  v.  William  B.  Gerard,  App*lt 

(aupnme  Qmrt,  Oeneral  Term,  Fint  DepcrimeiU,  Filed  February  IS.  1896.) 

Ihhkeefbrs— LiABiLrrr. 

An  innkeeper's  liability  for  the  baggage  of  his  guest  is  not  terminated 
the  instant  the  latter  pays  his  bill  ana  leaves  the  hotel,  but  continues  for 
such  a  reasonable  time  thereafter  as  may  be  necessary  for  hinl  to  secure 
its  removal ;  and,  if  the  innkeeper,  in  the  ordinary  course  of  his  business, 
undertakes  its  removal  to  a  railroad  or  to  some  other  common  carrier, 
until  he  has  made  performance. 

Appeal  from  a  judgment,  entered  on  a  verdict  ia  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
Edmund  R  Lodge,  for  app'lt ;  nenry  Thompson,  for  resp't. 

Parker,  J. — The  appellant  insists,  that  the  motion  to  dismiss 
the  complaint  should  have  been  granted,  because  the  relation  of 
guest  and  innkeeper  ceased  the  moment  the  plaintiff  left  the  hotel 
with  the  declared  intention  of  not  returning ;  that  thereafter  the 
defendant,  as  to  plaintiff's  trunk,  was  merely  a  warehouseman. 
We  do  not  understand  this  to  be  a  correct  statement  of  the  rule. 
An  innkeeper  s  liability  for  the  baggage  of  his  guest  is  not  termi- 
nated the  instant  the  guest  pays  his  bill,  and  leaves  the  hotel,  but 
continues  for  such  a  reasonable  tinie  thereafter  as  may  be  neces- 
sary for  him  to  secure  its  removal ;  or,  if  the  innkeeper,  in  the  or- 
dinary course  of  his  business,  undertakes  its  removal  to  a  railroad, 
or  to  some  other  common  carrier,  until  he  has  made  performance. 
This  is  the  rule  as  between  passenger  and  common  carrier,  and 
there  is  no  substantial  distinction  in  the  relation  which  they  bear 
to  each  other  as  to  baggage,  and  that  borne  by  guest  and  innkeeper, 
as  to  require  or  permit  a  different  rula  When  a  passenger  alights 
from  a  train  at  his  journey^s  end,  so  much  of  the  contract  of  his 
carrier  as  relates  to  the  transportation  of  tlie  passenger's  person 
is  performed,  but  its  liability  as  common  carrier  of  liis  baggage 
continue  for  such  a  reasonable  time  thereafter  as  may  be  neces- 
sary to  secure  its  removal  by  the  ordinary  and  usual  methods. 
Roth  V.  Uailroad  Co.,  34  N.  Y.  548 ;  Fenner  v.  Railroad  Co.,  44 
id.  505;  Buimell  v.  Railroad  Co.,  45  id.  184;  Matteson  v.  Railroad 
Cb.,57  id.  552  ;  Burgevin  v.  Railroad  Co.,  69  Hun,  479  ;  52  St 
Rep.  617 ;  Mortland  v.  Railroad  Co.,  81  Hun,  478 ;  63  St  Rep. 
215.  We  see  no  reason  for  applying  a  different  rule  as  between 
nmkeeper  and  guest,  and  onr  attention  has  not  been  called  to  any 
ease  in  this  state  commandinff  us  to  do  so. 

When  the  plaintiff  left  defendant's  hotel,  he  left  in  his  room  a 
trunk,  containing  wearing  apparel,  which  the  jury  has  found  was 
of  the  value  of  $60.  Wnat  became  of  the  trunk  the  record  does 
not  advise  us,  but  it  is  conceded  that  the  plaintiff  never  received 
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it,  and  the  defendant  does  not  appear  to  know  what,  if  anything, 
was  done  with  it  after  piaintiflE  left  the  hotel.  Plaintiff  left  the 
hotel  to  go  on  board  a  yacht  for  a  cruLse,  and  it  was  his  desire  to 
have  his  trunk  sent  home  by  express.  His  testimony  is  that  he 
made  an  arrangement  with  the  clerk  in  charge  of  the  hotel  office 
to  deliver  his  trunk  at  once  to  an  expressman  for  transportation 
to  his  residence.  It  is  not  pretended  that  this  undertaking  on  the 
part  of  the  defendant's  clerk  was  outside  of  the  ordinary  routine  of 
the  work  undertaken  by  the  defendant  to  promote  the  pleasure, 
comfort,  and  convenience  of  his  guests,  and  to  assure  their  further 
patronage.  Nor  is  it  pretended  that  innkeepers  generally  are  not 
accustomed  to  perform  work  of  like  character  for  their  guests,  and 
for  a  like  purpose.  If  the  plaintiff's  version  of  what  took  place 
between  himself  and  the  clerk  be  true,  it  would  follow,  under  the 
rule  we  have  announced,  that  defendant's  liability  as  innkeeper 
continued  until  he  should  have  delivered  the  baggage  to  the  ex- 
pressman, which  he  promised  to  do  immediately  on  the  departure 
of  his  guest  This  he  neither  did  nor  attempted.  If  plaintiff's 
testimony  had  not  been  contradicted,  it  would  have  been  the  duty 
of  the  court  to  have  directed  a  verdict  in  favor  of  the  plaintiff 
On  the  part  of  the  defendant,  however,  it  was  denied  that  he,  or 
any  one  in  his  behalf,  agreed  to  deliver  the  trunk  to  the  express- 
man, as  testified  to  by  the  plaintiff,  and  this  issue  the  trial  court 
rightly  decided  to  submit  to  the  iury.  The  defendant  has  no  sub- 
stantial ground  of  complaint  of  the  manner  in  which  that  question 
was  submitted  by  the  court,  for  the  charge  was  far  more  favorable 
to  the  defendant  than  he  was  entitled  to.  The  finding  of  the  jury 
disposed  of  the  only  issue  in  favor  of  the  plaintiff. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Charles  Mayer  e^  al,  as  Administrators  of  Margaret  MayeRi 
Deceased. 

(Supreme  Court,  Oeneral  Term,  First  Department,  FUed  February  15,  1895.) 

Appeal — "What  brought  up. 

An  appeal  by  administrators  from  a  decree,  settling  their  accounts  as 
presented,  does  not  bring  up  for  review  tlie  rejection  by  the  surrogate  of 
tlie  individual  claim  of  one  of  them  against  the  estate. 

Appeal  from  a  decree,  judicially  settling  the  accounts  of  ad- 
ministrators. 

Louis  Cokeuy  for  app'lts ;  Luis  James  Phelps^  for  resp't 

Per  Curiam. — The  account  of  the  administrators  .was  settled 
and  allowed  by  the  surrogate's  court  as  presented,  and  they  were 
not  aggrieved  oy  the  decree.  The  administrators  alone  have  ap- 
pealed. This  does  not  bring  before  this  court  the  question  of  the 
right  of  one  of  them  as  an  individual  to  recover  his  claims  against 
the  estate.  Appeal  dismissed,  with  $10  costs  and  disbursements, 
against  the  appellants  personally. 
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lu  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Charles  Maykr  et  'al,  as  Administrators  of  Margaret 
Mayer,  Deceased. 

{Supreme  Court,  Qeneral  Term,  First  Department,  Filed  Ftbi'uary  15,  1895.) 

1.  New  trial — Newly  diboovbkbd  cvidbncb. 

A  motion  for  a  new  trial  on  tlie  ground  of  newly  discovered  evidence 
must  be  founded  on  the-aHidavits  of  tlie  proposed  witnesses,  unless  it  is 
'^own  that  they  cannot  be  obtained. 

2.  Attorney  and  client— Contract  wrrH  client. 

The  burden  is  upon  an  attorney  to  sliow  that  a  contract,  made  by  him 
with  an  heir  or  next  of  kin  by  which  he  is  lo  receive  for  hie  services  a 
large  share  of  his  client's  interest  in  the  estate,  is  fair  and  just,  and  that  his 
client  acted  understandingly  and  with  full  knowledge  of  all  the  facts  con- 
nect^ with  the  transaction. 

Appeal  from  an  order,  refusing  a  rehearing  of  a  claim  preferred 
against  the  estate  by  one  of  the  administrators. 

February  8,  1892.  Bridget  Neary  died  intestate,  and  June  16, 
1892,  letters  of  administration  were  issued  to  Margaret  Mayer  and 
Louis  Cohen  on  her  estate,  which  amounted  to  $4,663.46.  On  the 
16th  of  February.  1893,  Louis  Cohen,  as  surviving  administrator, 
had  a  judicial  settlement  of  his  accounts  in  the  surrogate's  court, 
and  he  was  allowed  for  commissions  $141.59  ;  for  moneys  dis- 
bursed in  settmg  the  estate,  $893.40  ;  total,  $534.99.  There  was 
left  for  final  distribution  among  the  next  of  kin  $3,840.45,  one- 
third  of  which — $1,280.15 — was  distributed  to  Louis  Cohen  and 
Charles  Mayer,  as  administrators  of  Margaret  Mayer,  $1,280.15  to 
Ellen  Oonvannon,  and  $1,280.15  to  Mary  Ryan,  the  next  of  kin 
of  the  intestate.  July  8,  1892,  Margaret  Mayer  died  intestate, 
leaving  Charles  Mayer,  her  husband,  and  Charles  Mayer,  Jr.,  their 
infant  son,  her  only  heirs  and  next  of  kin.  September  30,  1892, 
letters  of  administration  were  granted  to  Charles  Mayer,  Sr.,  and 
Louis  Cohen,  on  her  estate,  which  amounted  to  $1,636.35.  Octo- 
ber 12,  1893,  the  administrators  of  Margaret  Mayor  filed  a  petition 
for  the  judicial  settlement  of  their  accounts,  and  on  the  same  day 
a  citation  was  issued,  returnable  October  31,  1893,  which  was 
duly  served  October  21,  1893,  on  Charles  Mayer,  Jr.,  an  infant  of 
the  age  of  eleven  years.  November  3,  1893,  Luis  James  Phelps 
was  duly  appointed  by  the  surrogate's  court  the  special  gnardian 
of  said  infant  in  said  proceedings.     On  the  final  accounting  Cohen 

E resented  the  following  account  against  the  estate  of  Margaret 
[ayer : 

"New  York,  February  11,  1893. 
Administrators  of  Estate  of  Margaret  Mayer,  Dec'd,  To  Louis 

Cohen,  Counsellor  at  Law,  176  Broadway. 
To  professional  services  rendered  in  the  Matter  of  Bridget 

Neary,  deceased,  as  per  special  contract $1,200 

Cr. 
By  costs,  disbursements,  commissions  k  disbursements  in 

e?tate  of  Bridget  Neary 534  99 

Balance $  665  01 
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**T  hereby  approve  ot  the  foregoing  bill. 
**N.  Y.,  Feb.  11th,  1893.  Charles  Mayer. ^' 

This  claim  w*is  duly  verified,  and  was  admitted  to  be  just  by 
Charles  Mayer,  the  co-administrator,  but  the  validity  was  contested 
by  the  special  guardian,  and  after  a  trial  before  the  surrogate,  it 
was  disallowed  To  support  the  claim,  Cohen  called  Charles 
Mayer,  who  testified :  *'by  Mr.  Cohen :  I  knew  Margaret  Mayer. 
She  was  related  to  me.  She  was  my  wife.  She  died  July  8,  1892. 
She  left  no  will.  I  knew  Bridget  Neary  in  her  lifetime.  She  was 
related  to  my  wife, — her  cousin.  Bridget  Neary  died  February- 
s' 1892.  She  left  no  last  will  and  testament  I  recollect  of  my 
wife's  calling  at  Mr.  Cohen's  residence,  and  consulting  with  him 
concerning  the  affairs  of  the  estate  of  Bridget  Neary.  It  was  on 
a  Sunday,  immediately  after  the  death  of  Mrs.  Neary,  and  before 
she  was  buried.  I  recollect  wliat  that  conversation  was.  It  was 
an  agreement  of  $1,200  that  Mr.  Cohen  was  to  receive  out  of  the 
estate  of  Bridget  Neary  for  services  he  was  to  render  for  that  es- 
tate. There  was  something  said  in  reference  to  the  disbursements 
connected  with  the  estate.  Mr.  Cohen  was  to  attend  to  all  claims. 
Mr.  Cohen  was  to  receive  $1,200  for  his  services  connected  with 
that  estate.  Q.  Do  you  know  whether  your  wife  paid  the  $1,200 
in  her  lifetime?  A.  No,  sir.  Q.  Do  you  know  what  amount  of 
money,  if  any,  was  paid  on  account  of  the  r.greement  ?  A.  None 
at  all.  There  was  something  paid  in  the  shape  of  costs  and  dis- 
busements, — over  $500."  No  other  evidence  was  given  tending 
to  support  the  claim,  and  the  surrogate's  court  refused  to  find,  as 
a  matter  of  fa^^t,  that  the  claim  was  established.  Afterwards  the 
claimant  moved  for  a  rehearing,  to  enable  him  to  produce  addi- 
tional evidence  in  support  of  the  claim  In  the  affidavit  upon 
which  the  motion  was  founded  he  testified :  "I  called  the  matter 
to  the  attention  of  Mr.  Sigmund  Feuchtwanger,  an  attorney  and 
counsellor  at  law,  and  in  the  course  of  said  conversation  had  con- 
cerning the  disposition  made  by  the  surrogate  concerning  said 
claim,  he  called  my  attention  to  "the  fact  of  hia  having  heard  the 
conversation  between  the  above-named  intestate  and  myself  con- 
cerning tlie  special  contract  which  is  the  subject-matter  of  my  said 
claim,  and  that  he  is  ready  and  willing  to  corroborate  and  substan- 
tiate the  testimony  given  by  the  husband  of  the  above-named  in- 
testate which  he  has  read  ;  and  the  reason  that  his  testimony  has 
not  been  heretofore  offered  was — First,  upon  the  ground  heretofore 
stated,  that  I  was  misled  by  the  form  of  the  objection  raised  by 
the  special  ffuardian;  and,  second,  tliat  I  did  not  recollect  the  oc- 
currence of  nis  being  present  at  the  time  that  the  original  contract 
entered  into  between  the  above-named  intestate  and  myself  was 
consummated."  The  surrogate's  court  refused  to  grant  a  rehear- 
ing, and  from  the  order  denying  the  application  Cohen  individu- 
ally and  the  administrators  appeal. 

Louis  Cohen,  in  pro.  per.;  Luis  James  Phelps,  special  guardian, 
in  pro.  per 

FoLLETT,  J. — The  order  denying  the  motion  for  a  rehearing  is 
sustainable  on  four  grounds : 
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1.  It  has  long  been  the  rule  in  this  stiite  that  a  motion  for  a  new 
trial  because  of  newly-discovered  evidence  must  be  founded  on 
the  affidavits  of  the  newly  discovered  witnesses,  unless  it  is  shown 
that  they  cannot  be  obtained.  Adains  v.  Bush,  1  Abb.  Dec.  7  ;  2 
Abb.  Pr.  (N.  S.)  104 ;  Denn  v.  MorreU,  1  Hull,  382  ;  Roberts  v. 
Bank.  38  St.  Rep.  563  ;  In  re  Collhu,  6  Dem.  286 ;  Gould  v.  Moore, 
40  Supr.  387;  Oai-vet/  v.  Horse  Jt  Caltle  Slww,  3  Misc.  Rep.  352  ; 
52  St.  Rep.  261 ;  Denny  v.  Blumenthal,  8  Misc.  Rep.  544 ;  59  St. 
Rep.  263 ;  Baylies,  New  Trials  &  App.  526  ;  2  Rumsey,  Prac.  414. 
The  affidavit  of  Mr.  Feuchtwanger  was  not  produced,  nor  was  its 
absence  explained. 

2.  Apart  from  this,  had  Feuchtwanger's  affidavit  been  presented, 
stating  that  **he  would  corroborate  and  substantiate  the  testimony" 
given  by  Charles  Mayer,  it  would  have  been  insufficient.  Such 
an  affidavit  must  disclose  the  facts  the  witness  will  testify  to. 

3.  A  contract  made  by  a*n  attorney  with  an  heir  or  next  of  kin, 
by  which  he  is  to  receive  for  his  services  a  large  share  of  his 
client's  interest  .in  an  estate,  is  always  regarded  with  suspicion; 
and,  if  the  attorney  seeks  to  enforce  it,  the  burden  is  on  him  to 
shov/  that  the  contract  was  fair  and  just,  and  that  his  client  acted 
understandingly,  and  with  full  knowledge  of  all  the  facts  con- 
nected with  the  transaction.  Ford  v.  Harrington,  16  N.  Y.  285 ; 
Evans  v.  EUis,  2  Denio,  640;  Haightv.  Moore,  37  Supr.  Ct  161; 
Mason  v.  Ring,  3  Abb.  Dec.  216.  It  appears  from  the  reconl 
that  the  share  of  Mrs.  Mayer  in  the  estate  of  Miss  Neary  exceeded 
but  by  a  few  dollara  the  amount  which  the  claimant  alleges  she 
contracted  to  pay  for  his  services  in  securing  that  interest  The 
claimant  presented  no  evidence  before  the  surrogate  that  his  ser- 
vices in  the  settlement  of  the  Neary  estate  were  worth  the  sum  of 
$1,200,  or  any  sum  beyond  the  allowance  made  to  him  by  the  sur- 
rogate on  the  settlement  of  that  estate. 

4.  The  evidence  of  Charles  Mayer  is  insufficient  to  create  a  per- 
sonal liability  against  Mi's.  Mayer.  Her  agreement  was  that  Mr. 
Cohen  was  to  receive  $1,200  out  of  the  estate  of  Bridget  Neary 
for  the  services  he  was  to  render  for  that  estate. 

The  order  should  be  affirmed,  with  costs  against  the  appellants 
personally.      All  concur. 


James  RoARTy,  Prff,  v,  Edward  C.  McDermott  et  al,  Def  ts. 
Frank  J.  Walgering,  App'lt 

{8up7-eme  Court,  General  Term,  First  Department,  Filed  Febi'uary  15,  1895.) 

Mortgage— Foreclosure— In  f  ants. 

Wliere  a  devisee  for  life,  who  was  authorized  by  the  will  to  mortgage 
the  property  devised  for  a  certain  purpose,  gave  a  mortgajBre  showing  on 
its  face-that  it  was  for  a  purpose  nf>t  authorized  by  tlie  will,  and  in  an 
action  to  foreclose  surh  mortgage?,  the  infant  children  of  testator,  to  wh  m 
WHS  devised  the  remainder  afl.r  the  lif  estate,  were  made  defenchints  jjtul 
appeared  by  their  guardian  ad  litfim,  but  the  complaint  did  i.ot  allege  tlmt 
such  infant i  acquired  any  interest  .-is  devisees  under  the  will,  though  it 
did  aUege  that  they  had,  or  claimed  to  have,  some  interest  in  the  mort- 
gaged premises  which  accrued  subsequently  to  the  lien  of  the  mortgage, 
the  rights  of  such  infants  umler  tlie  v.ill  were  not  cut  olT  by  the  decree  of 
foreclosure. 
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Appeal  from  an  order,  compelling  the  purclmsor  nt  a  partition 
sale  to  pay  the  amount  of  his  bid  and  accept  the  deed  tendrre<l  by 
the  referee. 

August  24,  1871,  Thomas  McConnell  died,  seized  in  fee  of  No. 
441  West  Forty-fifth  street  (the  premises  in  question),  of  235 
West  Twenty-ninth   street,  and  a  farm  at   Smithtown,  Suffolk 
county,  N.  Y.      He  left,   him   surviving,  Ann    McConnell,  his 
widow,  and  four  children,  Thomas  McConnell,  Hugh  McConnell. 
Ann  McConnell,  and  John  McConnell,  his  only  heirs  and  next  of 
kin.     He  left  a  last  will  and  testament,  of  which  the  following  is  a 
copy:  '*In  the  name  of  God,  Amen.  I,  Thomas  McConnell,  of  the 
city  and  county  of  New  York,  being  of  sound  mind  and  memory,  and 
considering  the  uncertainty  of  this  life,  do  therefore  make,  ordain, 
publish,  and  declare  this  to  be  my  last  will  and  testament,  that  is 
to  say :  First  After  all  my  lawful  debts  are  paid  and  discharge^!, 
I  give  and  bequeath  to  my  beloved  wife,  Ann,  all  the  real  and 
personal  estate  of  which  I  may  die  seized  or  possessed,  to  be  used 
and  enjoyed  by  her  during  her  natural  life,  subject,  however,  to 
the  conditions  following :    *    *    *    Second.  I  give  and  bequeath 
to  my  son  Thomas  an  equal  undivided  one-fourth  part  of  ail  my 
real  and  personal  estate,  after  deducting  the  one-third  amount 
thereof  to  which  my  said  wife  would  be  entitled  by  way  of  dower, 
such  fourth  to  be  paid  to  him  in  cash  on  his  arrival  at  the  age  of 
twenty-one  years,  such  amount  to  be  based  upon  the  valuation  of 
^he  appraisers  hereinafter  name<l.     Third.  I  give  and  bequeath  to 
mj  three  children  Hugh,  Ann,  and  John,  after  the  death  of  my 
wife,  all  the  real  and  personal  estate  that  mny  then  be  remaining,  to 
be  divided  between  them  in  such  proportions  as  she  may  by  will 
direct,  it  being  my  intention  that  all  ray  real  and  personal  estate 
shall  be  given  to  and  become  the  property  of  my  last-named  thi*ee 
children,  or  the  survivora  of  them.     Fourth.  1  hereby  authorize 
and  empower  my  executrix  hereinafter  named  to  mortgage  or  sell 
any  portion  of  my  said  estate  at  public  or  private  sale  for  the  pur- 
pose of  carrying  out  the  provisions  of  this,  my  will,  or  whenever 
in  her  judgment  it  may  be  for  the  best  intej-est  of  my  estate,  applying 
the  proceeils  thereof  tri  the  benefit  of  my  said  estate.  Fifth,  i  hereby 
nominate  and  appoint  my  friends  Bernard  Clark,  Michael  Roche, 
and  Thomas  A.  Led  with  to  appraise  my  estate  when  my  son 
Thomas  shall  arrive  at  the  age  of  twenty-one  years,  the  valuation 
so  made  by  them  to  be  the  basis  npon  which  the  amount  so  as 
aforesaid  to  be  paid  to  him  is  to  be  paid.     Likewise,  I  make,  con- 
stitute, and  appoint  my  beloved  wife,  Ann  McConnell,  to  be  ex- 
ecutrix of  this,  my  last  will  and  testament,  hereby  revoking  all 
former  wills  by  me  made."     The  will  was  duly  admitted  to  pro- 
bate September  13,  1871,  and  on  the  following  day  letters  of  ad- 
ministration were  issued  to  Ann  McConnell,  who  qualified  and 
entered  upon  the  discharge  of  her  duties  as  executrix.     June  13, 
1872,  said  executrix  conveyed,  by  a  deed  dated  on  that  day,  and 
i-ecorded  June  17,  1872,  No.   235  West  Twenty-ninth  street  to 
Charles  Devlin  for  $9,000,  who  paid  all  of  the  purchase  price  ex- 
cept $3,000,  which  he  secured  io  be  paid  by  his  bond,  secured  by 
a  mortgage  on  said  premises,  executed  to  Ann  McConnell,  as  ex- 
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ccutrix.  Part  of  the  purchase  price  (more  than  $4,500)  was  ap- 
plied by  the  executrix  in  payment  of  a  mortgage  on  the  farm, 
which  was  executed  by  Thomas  McConnell  in  his  lifetime,  in  pay- 
ment of  taxes  in  arrear  thereon,  and  some  portion  of  the  purchase 
price  was  applied  by  the  executrix  in  payment  of  taxes  in  arrear 
on  No.  235  West  Twenty-ninth  street  June  21,  1873,  said 
Charles  Devlin,  by  a  deed  dated  on  that  day,  conveyed  No.  235 
West  Twenty-ninth  street  to  Ann  McConnell,  individually,  in 
consideration  of  $9,000,  which  she  p^^id  by  cancelling  said  mort- 
gage  for  $3,000  held  by  her  as  executrix,  and  by  her  bond  to  him, 
dated  June  21,  1873,  for  $6,000,  secured  by  a  mortgage  executed 
by  Ann  McConnell  individually  on  No.  235  West  Twenty-nintli 
street,  dated  June  21,  1873,  and  recorded  November  29,  1873. 
Further  to  secure  the  payment  of  her  said  bond  for  $6,000,  she, 
as  executrix,  executed  a  mortgage  to  Charles  Devlin,  dated  June 
21, 1873,  and  recorded  September  10,  1873,  for  $6,000,  on  No. 
441  West  Forty-fifth  street  In  January,  1877,  Charles  Devlin 
brought  an  action  against  Ann  McConnell,  individually  and  as 
executrix,  to  foreclose  said  two  mortgages,  the  four  children  of 
Thomas  McConnell  being  parties  defendant  therein.  Three  of 
the  children,  Hugh,  Ann,  and  John,  were  infants,  under  fourteen 
yean?  of  age,  and  appeared  by  their  guardian  ad  litem^  and  inter- 
posed the  usual  general  answer  in  behalf  of  infants.  The  guar- 
dian ad  litem  was  the  attorney  of  record  for  the  defendant  Ann 
McConnell.  May  21,  1877,  a  judgment  foreclosing  said  mort- 
gages was  recovered.  Pursuant  to  the  judgment,  the  mortgaged 
premises,  No.  441  West  Forty-fifth  street  and  No.  235  West 
Twenty- ninth  street,  were  sold,  June  18,  1877^  to  Charles  Devlin, 
the  mortgagee,  he  being  the  highest  bidder.  October  16,  1877, 
he  assigned  his  bid  to  Mary  Devlin,  his  wife,  to  whom  the  referee 
executed  a  deed  of  said  two  lots,  dated  October  13, 1877.  After- 
wards this  action  to  partition  No  441  West  Forty-fifth  street  was 
begun,  and  May  29,  1894,  an  interlocutory  judgment  was  entered, 
directing  a  sale  of  the  lot,  pursuant  to  which,  on  June  21,  1894, 
the  referee  sold  it  at  public  auction  to  Frank  J.  Walgering  for 
$15,800,  and  he  thereupon  executed  the  usual  memorandum  of 
purchase  and  sale.  Subsequently  he  refused  to  complete  the 
purchase,  on  the  ground  that  the  title  was  doubtful  Aiterwards 
a  motion  was  made  in  behalf  of  the  parties  to  the  action  to  com- 
pel him  to  perform  his  contract,  which  was  granted,  and  from  the 
ordet  entered  he  appealed. 

Oiemens  J.Kracht^  for  app'lt ;  William  H.  Hamilton^  for  resp'ts. 

FoLLETT,  J. — How  the  parties  to  this  partition  action  succeeded 
to  the  title  of  Mary  Devlin  does  not  appear,  but  it  seems  to  be  as- 
sumed that  they  succeeded  to  her  title,  and  that  the  referee  could 
convey  the  estate  which  Mary  Devlin  acquired  by  the  deed  exe- 
cuted to  her  October  13,  1877,  by  the  referee  in  the  foreclosure 
action.  By  the  will  of  Thomas  McConnell,  his  widow  took  the 
use  of  all  of  the  testator's  property  until  his  eldest  son,  Thomas, 
became  of  age,  when  he  became  entitled  to  one-fourth  of  the 
St.  Rep.,  Vol.  LXVI.        42 
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estate,  subject  to  the  dower  interest  of  his  mother  in  that  fourth  ; 
iind,  after  that  event,  she  was  entitled  to  a  life  estate  in  the  re- 
maining three-fourths,  and  the  remainder  on  her  death  passed  un- 
der the  will  to  the  testator^s  three  youngest  children,  to  oe  divided 
-equally  among  them,  or  among  the  survivors  of  them.  On  the 
7tn  of  July,  1873,  Thomas  McConnell,  having  become  twenty-one 
years  of  age,  received  his  share  of  his  father's  estate,  and  quit- 
claimed all  of  his  interest  in  No.  235  West  Twenty-Ninth  street, 
and  No.  441  West  Forty-Fifth  street,  bv  a  deed  dated  and  re- 
corded on  that  date.  The  life  estate  of  tLe  widow  in  this  lot  has 
been  cut  off  by  her  conveyance,  and  the  question  is  whether  the 
estate  of  the  three  minor  children  was  cut  off  by  the  judgment  in 
foreclosure.  When  these  infants  became  of  age  does  not  appear, 
but  it  is  shown  that  all  of  them  were  under  fourteen  years  of  age 
March  14,  1877.  Assuming  that  the  eldest  was  then  thirteen,  the 
second  twelve,  and  the  youngest  eleven  years  of  age,  the  young- 
est would  become  twenty-one  years  of  age  in  1887.  Whether 
we  are  right  in  thi3  assumption  is  not  disclosed  by  the  re- 
cord, and  the  youngest  may  have  reached  majority  at  a  much 
later  date.  By  reterence  to  the  DOwer  of  sale  contained  in 
the  fourth  clause  of  the  will  of  Thomas  McConnell,  it  will 
be  seen  that  the  power  of  the  executrix  to  mortgage  or  seU  is 
solely  for  the  purpose  of  carrying  out  the  provisions  of  the  "will, 
and  she  was  given  no  power  to  sell  or  mortgage  for  any  other 
purpose.  By  the  record  in  the  foreclosure  action,  it  appears  that 
the  mortgage  which  she  executed  to  Charles  Devlin,  June  24, 
1873,  on  No.  441  West  Forty-Fifth  street,  was  given  as  collateral 
security  for  the  payment  of  her  personal  bond  for  $6,000,  which 
siie  gave  as  part  of  the  consideration  of  her  personal  purchase  of 
No.  235  West  Twenty-Ninth  street  The  proposition  that  the 
will  gave  her  no  power  to  mortgage  this  property  for  her  indivi- 
dual benefit  is  so  plain  that  it  does  not  need  the  support  of  pre- 
cedent She  could  neither  divest  nor  incumber  the  remainder, 
devised  to  her  children,  for  her  personal  use. 

But  it  is  urged  that  these  infants  having  been  made  parties  to  the 
action  for  the  foreclosure  of  the  mortgage,  and  having  appeared 
therein  by  a  guardian  ad  litem^  their  remainders  were  cut  off  by  the 
judgment  This  proposition  is  not  sustained.  The  complaint 
and  the  amended  complaint  fn  the  foreclosure  action  contain  the 
following  averment: 

**And  the  plaintiff  further  shows  that  he  is  informed  and  be- 
lieves that  Thomas  McConnell,  Hugh  McConnell,  Ann  McCon- 
nell, and  John  McConnell,  Luke  MoUoy,  Rensselaer  B.  Winchill, 
John  McCahill,  have,  or  claim  to  have,  some  interest  in  or  lien 
upon  the  said  mortgaged  premises,  or  some  part  thereof,  which 
interest  or  lien,  if  any,  has  accured  subsequently  to  the  lien  of  the 
said  mortgage,  and  is  subordinate  thereto. 

It  is  not  alleged  in  the  complaint  that  the  children  of  the  testa- 
tor acquired  any  interest  in  the  property  as  devisees  under  the 
will  of  their  father;  and  it  is  also  alleged  that  the  mortgage  onNa 
441  West  Forty-Fifth  street  was  given  as  collateral  security  for  the 
personal  bond  of  Ann  McConnell.      Under  such  a  complaint,  the 
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rights  acquired  by  the  three  infants  under  the  will  of  their  father 
which  were  paramount  to  this  mortgage  were  not  cut  off  by  the, 
judgment.  Lewis  v.  Smit/i,  9  N.  Y.  502  ;  Frosl  v.  Koon,  30  N.Y. 
428;  liaHibone  v.  Uooney,  58  N.Y.  463  ;  Bank  v.  Ooldman,  75 
N.  Y.  127. 

It  is  very  clear  that  the  judgment  in  foreclosure  is  not  on  its 
face  a  bar  to  the  rights  of  the  infant  heire.  It  is  asserted  in  behalf  of 
the  respondents  that  the  affidavits  filed  on  this  motion  show  that 
the  avails  of  these  two  mortgages  were  applied  by  the  executrix 
for  the  benefit  of  the  estate  of  the  testator,  and  consequently  for 
the  benefit  of  the  infants.  We  do  not  so  construe  them.  No 
part  of  the  avails  of  the  mortgage  on  Na  441  West  Forty-Fifth 
street  was  used  by  the  executrix  for  the  benefit  of  the  estate,  but, 
had  it  been  distinctly  averred  in  the  affidavits  that  the  avails  of  this 
mortgage  were  applied  by  her  for  the  benefit  of  the  estate,  such 
averment  would  not  be  evidence  against  the  heiiB  in  an  action 
which  they  may  hereafter  bring  to  recover  their  supposed  interest 
in  the  estate.  In  case  an  action  should  be  brought  by  the  heirs, 
the  owners  of  the  lot  might  or  might  not  be  able  to  secure  the  at- 
tendance of  the  affiants  as  witnesses;  and,  in  case  they  should 
testify,  the  issue  of  fact  might  or  miglit  not  be  found  in  accordance 
with  their  testimony.  We  do  not  declare  the  title  d3rived  from 
Mary  Devlin  good  or  bad,  for  there  may  be  circumstances  not  dis- 
closed in  this  record  which  may  estop  the  heirs  ivom  successfully 
maintaining  a  claim  to  the  property ;  but  we  do  hold  that  the 
title  is  so  doubtful  and  uncertain,  lesting,  according  to  the  re- 
spondents' theory,  upon  oral  evidence,  that  the  purchaser  pught 
not  to  be  compelled  to  perform  his  contract 

The  order  snould  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  the  motion  denied,  with  ten  dollars  costs  and  dis- 
bursements. , 

Van  Brunt,  P.  J. — I  concur.  ,  The  gnardian  ad  litem  seems  to 
have  appeared  as  attorney  for  the  defendant  Ann  McGonnell,  hav- 
ing an  interest  adverse  to  the  infaf)ts,  and  thus  the  infants  had  no 
protection  whatever  in  the  foreclosure  action. 

Parker,  J.,  concurs. 

Andrew  Freedman,  as  Receiver,  etc.,  App'lt,  v.  Frank  Loomis, 

Eesp't 

(New  Fork  Oommon  Pleas,  Qeneral  Term,  Filed  April  7,  1895.) 
Evidence— Parol. 

Where  certificates  of  indebtedness  are,  upon  their  face,  complete  as  an 
expression  of  the  agreement  entered  into  and  the  obligation  assumed,  testi- 
mony, admitted  solely  for  the  purpose  of  showing  another  and  earlier  agree- 
ment, inconsistent,  with  that  expressed  in  the  writing,  in  altering  the  time 
and  method  of  payment,  is  incompetent. 

Appeal  from  a  judgment  in  favor  of  defendant  rendered  by  a 
justice  without  a  jury. 

Howard  S.  QanSj  tor  app'lt;  Heni-y  B,  Dwyer^  for  resp't 

BI3CH0FF,  J. — In  an  action  by  the  receiver  of  tho  Manhattan 
Athletic  Club  to  recover  the  sum  of  $25,   the  amount  of  certain 
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semiannual  daes  alleged  to  be  owin^  to  that  instilution  from  de- 
fendant, the  cause  of  action  was  admitted  %  and  the  trial  proceeded 
upon  the  issue  raised  by  the  answer,  wherein  a  set-off  was  claimed 
upon  certain  evidences  of  indebtedness,  in  the  form  of  scrip, 
issued  by  the  club.  This  scrip,  aiccording  to  its  terms,  was  to  be 
redeemed  on  the  first  day  of  January,  1898,  unless  the  club  should 
exercise  an  option  to  pay  the  same  before  that  date,  and  this 
option  was  not  shown  to  have  been  exercised.  It  thus  appears 
that  the  defendant's  claim  had  not  accrued  prior  to  the  plaintifiTs 
appointment  as  receiver,  and  hence  could  not  be  allowed  as  a  set- 
off in  this  action,  Fera  v.  Wickham,  136  N.  Y.  230  ;  47  St  Kep. 
866.  Defendant,  however,  was  permitted  to  testify,  over  re- 
peated objections  and  exceptions  duly  taken,  to  a  parol  agreement 
entered  into  with  him  by  the  officers  of  the  club,  whereby  this 
scrip  was  to  be  received  in  satisfaction  of  indebtedness  for  dues 
and  house  account,  when  tendered.  For  the  error  apparent  in  the 
admission  of  this  evidence,  the  judgment  must  be  reversed.  The 
certificates  of  indebtedness  were,  upon  their  face,  complete,  as  an 
expression  of  the  agreement  entered  into  and  the  obligation  as 
sumed ;  and  the  testimony  admitted  was  solely  for  the  purpose  of 
showing  another  and  earlier  agreement,  inconsistent  with  that  ex- 
pi-essed,  in  altering  the  time  and  method  of  payment  as  provided. 
The  plaintiff  was  clearfy  entitled  to  its  exclusion.  Wilhe  v.  Whii- 
aker,  22  Hun,  242 ;  Thompson  v.  Ketcham.  8  Johns.  146 :  Van 
AUen  V.  AHen^  1  Hilt  525 ;  Store  Service  Co,  v.  Ilariung^  46  St 
Kep.  191;  Thmiasy.  Scuit,  127  N.  Y.  133;  38  St  Rep.  692 ;  Case 
V.  Bridge  Co.,  134  N.  Y.  81;  45  St  Rep.  603.  Judgment  re- 
versed, and  new  trial  ordered,  with  costs  to  appellant,  to  abide 
event 


Ralph  Moss,  Individually  and  as  Surviving  Executor,  eta,  Pl'ff^ 
V.  Jacob  Cohen  et  al,  Dcf  is. 

{New  York  Common  Heas,  Special  Term,  Filed  January,    2896) 

1.  Bond — Parties 

A  bond,  given  to  obligees  named,  executors,  etc.,  and  to  them  and  each 
of  them  severally  and  individually,  to  indemnify  them  against  the  conse- 
quences of  a  devastavit,  runs  to  them  personally. 

2.  Same— Validity. 

A  bond,  given  to  indemnify  the  obligees  against  the  consequences  to 
them  of  a  contemplated  devastavit  in  their  offices  as  executors,  is  void  as 
against  public  policy. 

Demurrer  to  part  of  the  answers. 

Weed,  Henri/  d  Meyers^  for  pFflE ;  Abraham  Cohen,  for  def'ts. 

BiscnoFF,  J. — The  action  is  upon  a  bond  executed  by  the  de- 
fendants, as  obligors,  to  "  Sophia  Moss,  executrix,  and  Ralph  Moss 
and  David  Moss,  executore,  etc.,  of  Solomon  D.  Moss,  deceased, 
and  to  them  and  each  of  them  severally  and  individually,"  in  a 
specified  sum,  to  be  paid  "to  the  said  Sophia  Moss,  Ralph  Moss, 
and  David  Moss,  as  aforesaid,  tiieir  legal  representatives  or  as- 
signs." Clearly,  the  literal  sense  of  the  obligation  is  that  the  oblig- 
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ors  thereby  intended  to  be  bound  to  the  obligees  personally,  and 
not  to  them  in  their  representative  capacities,  the  words  "  execu- 
trix^'  and  "  executors"  of  the  will  of  Solomon  D.  Moss,  deceased, 
being  descriptio  jpersonae  only.  Peck  v.  Mallams,  10  N.  Y.  509  ; 
Liichfidd  V.  Flint,  104  id.  543  ;  5  St  Eep.  800.  Nor  is  the  actual 
intent  of  the  parties  at  the  time  of  the  execution  and  delivery  of 
the  bond,  as  it  is  to  be  gathered  from  the  allegations  of  the  com- 
pl  lint,  at  variance  with  the  literal  sense  of  the  language  employed. 
The  bond  was  given  to  idemnify  the  obligees  against  the  conse- 
quences to  them  of  a  contemplated  devastavit  in  their  offices  as  ex- 
ecutrix and  executors,  etc.,  of  Solomon  D.  Moss,  deceased ;  irre- 
fragably  a  personal  liability.  5  Am.  k  Eng.  Ena  Law,  658 ;  7 
Am.  &  Eng.  Ena  Law,  346.  At  its  maturity,  therefore,  a  cause 
of  action  accrued,  if  at  all,  to  the  obligees  personally,  and  not  to 
them  as  executrix  and  executors,  respectively. 

The  defendants  severally  answered,  interposing  as  defenses  that 
the  bond  was  given  for  an  illegal  consideration,  that  it  has  not 
matured,  and  that  the  action  was  not  commenced  within  the  time 
prescribed  by  law.  To  these  defenses  these  plaintiff  denxurred  for 
insufficiency.  Upon  the  trial  of  a  demurrer  to  the  answer,  how- 
ever, for  deiiciency  in  substance,  judgment  must,  in  any  event,  be 
rendered  for  the  defendant  if  the  complaint  is  open  to  the  same 
objection.  5  Am.  &  Eng.  Enc  Law,  560,  and  authorities  collated 
in  the  notes;  ]YilliamsY.  Boyle,  1  Misc.  Rep.  364;  48  St.  Rep. 
713;  (hming  v.  Roosevelt,  33  St.  Rep.  154.  For  the  reasons  stated 
above,  the  complaint  fails  to  show  a  cause  of  action  in  the  plaint- 
iff as  executor.  I  am  of  the  opinion  that  it  also  fails  to  show  a 
cause  of  action  in  him  personally. 

The  bond  is  annexed  to  and  made  a  part  of  the  complaint  ipsis- 
simis  verbis,  and,  taking  the  recitals  of  the  one  with  the  allegations 
of  the  other,  it  appears  that  Solomon  D.  Moss  died  in  1866,  leav- 
ing a  last  will  and  testament,  wherein  and  whereby  he  disposed  of 
his  residuary  estate  to  his  executrix  and  executors,  in  trust  to  pay 
the  income  thereof  to  his  widow  for  life,  upon  her  death  to  pay 
the  income  of  $12,000  to  his  daughter,  Fanny  Cohen,  for  life,  and 
upon  the  death  of  the  daughter  to  distribute  the  principal  sum  set 
apart  for  her  use  among  her  then  surviving  issue ;  that  the  widow 
and  the  testator's  two  son.s,  Ralph  and  David,  were  named  as  exe 
cutrix  and  executors,  respectively,  of  the  will;  that  the  will  was 
admitted  to  probate,  and  that  the  executrix  and  executors 
named  duly  qualified  as  such  ;  that  to  induce  the  daughter,  Fanny 
Ctihen,  to  forego  a  contest  of  her  father  s  will,  an  arrangement  was 
entered  into,  whereby  the  executrix  and  executors  agreed  to  pay 
her  at  once  $6,000  of  the  sum  to  be  set  apart  for  her  and  her  issue 
upon  her  mother  s  death,  and  she  agreed  in  return  to  indemnity  the 
executrix  and  executors  against  any  further  payment  of  the  same 
sum-;  that  this  aarangement  was  carried  out  by  the  payment  of  the 
money  and  the  delivery  of  the  bond  of  indemnity  upon  which  this 
action  is  brought,  executed  by  the  said  Faimy  Cohen  and  her 
husband  as  obligors ;  that  thereafter^  in  appropriate  proceedings 
instituted  in  the  surrogate's  court,  the  plaintiff,  at  the  time  the  sole 
surviving  executor,  was  permitted  to  resign  his  trust  in  respect  to 
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the  fund  directed  to  be  set  apart  for  tliQ  benefit  of  the  said  Fannj 
Cohen  and  her  issue,  and  that  the  Fanners*  Loan  &  Trust  Com- 
pany was  appointed  trustee  in  his  place  and  stead  ;  that  in  such 
proceedings,  the  said  Fanny  Cohen  objecting  to  the  plaintiff's  ac^ 
counts  as  such  trustee,  he  was  not  credited  with  the  payment  of 
the  $6,000  to  her,  but  was  directed  to  pay,  and  did  pay,  the  full 
amount  of  the  trust  fund  to  the  substituted  trustee.  This  pay- 
ment, so  made  under  the  direction  of  the  surrogate's  court,  it  is 
contended,  was  an  event  upon  the  happening  of  which  the  bond 
was,  pursuant  to  its  terms,  to  matura     Hence  this  action. 

Waiving  any  question  respecting  the  maturity  of  the  bond,  it 
remains  that  its  enforcement  would  be  in  contravention  of  public 
policy  and  law.  The  intended  obligation  never  had  an  inception; 
It  was  void  ab  initio;  and  therefore  never  was  and  is  not  action- 
abla  The  agreement  for  which  the  bond  constituted  a  considera- 
tion was  that  the  obligees  should,  by  diverting  trust  funds,  com- 
mit a  breach  of  trust,  a  devastavit  in  their  offices,  respectively,  of 
executrix  and  executors  of  and  trustees  under  the  will  of  Solomon 
D.  Moss^  deceased.  That  a  promise  of  indemnity  made  under 
such  circumstances  is  void  as  against  public  policy  is  a  proposi- 
tion abundantly  sustained  in  pnnciple  and  by  authority.  Greenh. 
Pub.  Pol.  211,  306;  1  Whart  Cont.  §  408;  1  Lewin,  Trusts,  349; 
Piersons  v.  Thompson,  1  Edw.  Ch.  212,  218 ;  Coventry  v.  Bartorij 
17  Jolins.  142 ;  Love  v.  Palmer^  7  Johns.  159  ;  Richmond  v.  Robeits, 
Id.  319;  Webber  v.  Blunt,  19  Wend.  190;  OriffiUiSV.  Hurdeubergh, 
41  N.  Y.  464,  469 ;  10  Am.  &  Eng.  Enc.  Law,  406,  and  cases 
cited  in  note  1.  ^^Exdolo  malo  non  oritur  actio,''  Broom,  L^. 
Max.  (8th  Am.  Ed.)  729, et  seq.  ^^ Pacta  quae  turpem  causam  con- 
tinent non  sunt  observanda^  Id.  732  et  seq.  Hence,  ^^In  parti  de- 
licto melior  est  conditio  possidentis,''  Id.  My  attention  was  called 
to  Wetmore  v.  Porter,  92  N.  Y.  76,  where  it  was  held  that  a  trus- 
tee, as  such,  is  not  in  pari  delicto  with  one  to  whom  he  has  torti- 
ously  disposed  of  trust  assets  with  notice  of  their  quality,  and  that 
the  former  may,  therefore,  notwithstanding  his  own  collusive  con- 
duct, recover  the  assets  from  the  latter.  The  principles  enunic- 
ated  in  that  and  like  cases,  Lee  v.  Horton,  104  N.  Y.  538;  5  Si. 
Eep.  714 ;  Zimmerman  v.  Kinkle,  108  N.  Y.  282 :  13  St  Rep* 
634 ;  Deobold  v.  Oppermann,  111  N.  Y.  531 ;  20  St.  Rep.  81 ; 
Place  v.  Hay  ward,  117  N.  Y.  487 ;  27  St  Rep.  810  ;  IJoodv,  Hay- 
ward,  124  N.  Y.  1 ;  35  St  Rep.  229,  however,  are  not  controlling 
in  the  case  at  bar.  In  the  several  cases  last  above  referred  to,  the 
action  was  by  the  trustee  as  such,  and  in  disaffirmance  of  the  un- 
lawful transfer.  Here  the  action  is  for  the  benefit  of  the  executor 
personally,  and,  by  proceeding  upon  the  bond,  is  in  aflirmance  of 
the  prohibited  agreement  There  should  be  judgment  for  the  de- 
fendants for  the  dismissal  of  the  complaint,  with  costs.  Complaint 
dismissed,  with  costs. 
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Charles  S.  Halsted,  Pl'ff,  v.  Sarah  Halsted,  Deft. 

(New  York  Common  FUat,  Special  Term,  FOed  March,  1S96.) 

InvoRCB — Counsel  fbes. 

Counsel  fees  may  be  graDted  to  tbe  wife  pending  her  appeal  in  a  matri- 
monial action,  if  it  appears  that  the  appeal  is  in  good  faith  and  for  a  rea- 
sonable cause. 

Motion  to  compel  plaintiflE  to  pay  counsel  fees  to  enable  the 
defendant  to  prosecute  her  appeal. 

Henry  D,  HotchHss^  for  deft;  Oeorge  W,  Curry  for  prflE. 

GiEGERiCH,  J. — This  is  a  motion  by  the  defendant  to  compel 
the  plain titf  to  pay  counsel  fees  to  enable  her  to  prosecute  her  ap- 
peal from  a  judgment  of  divorce  granted  and  entered  against  her 
on  the  report  of  a  referee,  together  with  the  expenses  of  such  ap- 
peal, and  the  referee's  fees  for  settling  the  proposed  case. 

It  is  the  settled  law  of  this  state  that  the  power  of  the  court  to 
grant  alimony  and  counsel  fees  in  matrimonial  actions,  during  their 
pendency,  is  not  limited  to  applications  made  before  the  entry  of 
the  final  judgment,  but  may  be  exercised  during  the  pendency  of  an 
appeal,  and  until  the  final  determination  of  the  action,  and  that 
aitnough  judgment  finally,  for  the  purposes  of  an  appeal,  is  entered,, 
the  action  is  still  pending;  in  other  words,  an  action,  within  the 
purview  of  section  1769  of  the  Code,  is  pending  as  long  as  the  ap- 
peal is  undetermined.  McBride  v.  McjBride,  119  N.  Y.  519;  30 
St  Rep.  78.  See  McCarthy  v.  McCarthy.  187  N.  Y.  500-503 ,'  51 
St.  Rep.  276.  The  granting  of  counsel  fees  and  alimony  pending 
an  appeal  is  sanctioned  by  adjudications  in  other  jurisdictions. 
Chaffee  v.  Chaffee,  14  Mich.  463 ;  Zeigenfuss  v.  Zetgertfiissy  21  Mich. 
414 ;  Holthoefer  v.  HoWioefer,  47  Mich.  643  ;  Krause  v.  Krause,  23^ 
Wis.  353 ;  Friend  v.  Friend,  65  Wis,  412 :  Clarkson  v.  Clarkson^ 
20  Mo.  App.  94;  DooliUle  v.  Doolitlle,  78  Iowa,  691  ;  Bohnert  v, 
Bohnen,  91  Cal.  428  :  Van  Voorhis  v^  Van  Voorhis,  51  N.  W. 
281 ;  Disborough  v.  Dishorough,  51  N.  J.  Eq.  306,  See,  also,  cases 
cited  under  note  to  Methvin  v.  Methvin,  60  Am.  Dea  p.  674; 
Bish.  Mar.  &  Div.  §  957.  But  the  allowance  of  alimony  or  coun- 
sel fees  to  the  wife  pending  an  appeal  is  not  a  matter  of  right  In 
Krause  v.  Krause,  supra^  the  court  said  it  "must  always  look  inta 
the  record  so  far  as  to  determine  whether  the  appeal  is  obviously 
without  merits."  And  this  rule  was  recognized  in  the  case  of 
Friend  v.Friendj  supra,  in  which  the  w lie  brought  an  action  for 
divorce  on  the  ground  of  nonsupport  The  complaint  was  dis- 
missed, and  she  appealed  from  the  judgment  of  dismissal,  and, 
pendmof  such  appeal,  applied  for  alimony  and  counsel  fea  In 
Zeigenfuss  v.  Zeigenfuss^  supra,  and  Holthoefer  v.  Holthoefer,  supra^ 
the  court  held  there  should  be  a  certificate  that  the  appeal  is  in 
pood  faith,  or  a  showing  by  counsel  to  that  eflfect.  In  Bohnert  v. 
Bohnert,  supra,  the  court  ordered  the  husband  to  pay  for  the  ex- 
penses of  the  wife^s  appeal  from  a  judgment  of  divorce  against  her, 
on  her  showing  that  sne  wished,  in  good  faith,  to  appeal.  In  Van 
Voorhis  V,  Van  Voorhis,  supra,  the  husband   was  ordered   to  pay 
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the  costs  of  perfecting  the  wife's  appeal  from  a  decree  dissolving 
the  marriaee,  on  the  certificate  of  a  member  of  the  bar,  in  good 
standing,  that  her  appeal  was  meritorious.  In  Dishorough  v.  Dis- 
bororigh,  supra^  the  wife  was  allowed  alimony  and  counsel  fees 
pending  an  appeal  taken  by  her  in  apparent  good  faith  from  a  de- 
cree dismissing  her  bill  for  a  divorce. 

From  a  consideration  of  these  cases,  the  rule  seems  to  me  to  be 
established  that  alimony  and  counsel  fees  may  well  be  granted  to 
the  wife  pending  her  appeal  in  a  matrimonial  action,  should  it 
appear  that  the  appeal  is  in  good  faith,  and  for  a  reasonable  causa 
A  careful  consideration  of  the  papers  submitted  upon  this  appli- 
cation convinces  me  that  the  defendant's  appeal  is  not  a  frivolous 
one  and  that  the  same  has  been  taken  in  good  faith,  and  for  rea- 
sonable cause.  The  trial  of  this  cause  before  the  referee  extended  - 
over  a  period  of  fifteen  months.  The  record  of  the  case  is  very 
voluminous,  covering  2,939  typewritten  pages  of  testimony. 
Numerous  exceptions  were  taken  to  the  rulings  of  the  referea 
The  interests  at  stake  are  not  only  of  great  moment  to  the  parties 
concerned,  but  to  the  public,  in  wliose  interest,  beside  that  of  the 
parties,  the  court's  action  i^  to  be  directed  in  suits  for  divorce. 
Fanning  v.  Fanning,  49  St.  Rep.  234.  In  view  of  these  circum- 
stances, and  of  the  fact  that  the  plaintiff  has  abundant  means  and 
that  the  defendant  has  none,  I  think  the  plaintiff  should  furnish 
the  defendant  with  the  necessary  means  to  prosecute  her  appeal 
Therefore,  the  plaintiff  should  be  requirea,  within  thirty  days 
after  entry  of  the  order,  to  pay  a  counsel  fee  of  $500,  to  enable 
the  defendant  to  carry  on  her  appeal,  and  deposit  with  the  clerk 
of  this  court  $2,000,  to  meet  the  necessary  expenses  for  type- 
writing, printing,  Chaffee  Y.  Chaffee,  supra;  Doolilde  v.  DooltUk, 
supra,^Sind  referee's  fees  for  settling  case  on  appeal,  who  shall  ap- 
ply the  same  according  to  the  directions  of  the  court,  made  from 
time  to  time  in  the  matter.  The  balance,  if  any,  shall  be  repaid 
by  the  clerk  to  the  plaintiff.  Order  to  be  settled  on  two  <Mys' 
notice. 

Bernard  Cohen,  Pl'ff,  v.  Carrie  Cohen,  Deft 

(New  York  Common  Pleas,  Special  Term,  Filed  March  SO,  1893,) 

1.  Divorce— Alimony. 

Where,  in  an  action  by  the  husband  for  a  divorce,  the  wife  denies  on 
oath  the  charge,  she  is  entitled  to  an  allowance  for  counsel  fees  to  enable 
her  to  defend  the  action,  even  though  the  affidavits  read  on  his  part  show 
her  guilt,  unless  it  appears  beyond  reasonable  doubt  that  the  ultimate  sue* 
cess  of  the  husband  in  the  litigation  is  inevitable. 

2.  Same—Poverty. 

The  poverty  of  the  husband  is  no  defense  to  such  application. 

Motion  by  defendant  for  an  allowance  for  counsel  fees  to  en- 
able her  to  defend  the  action. 

Joseph  I.  Oreen^  for  deft ;  William  N,  Loew,  fpr  pVff. 

Giegerich,  J. — This  is  an  application  by  the  wife  for  counsel 
fees  to  enable  her  to  defend  the  action,  which  is  brought  by  the 
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husband  for  a  divorce  on  the  ground  of  adultery.  Where  the  wife 
denies  on  oath  the  charge,  she  is  entitled  to  such  allowance,  even 
though  the  affidavits  read  on  the  part  of  the  husband  show  her 

failt,  Osgood  v.  Osgood,  2  Paige,  621 ;  Halloch  v.  Hallocky  4  How. 
V.  160 ;  Frickel  v.  Frickelj  4  Misc.  Rep.  382,  "unless,"  as  was  said 
by  Judge  GiLDERSLEfiVfi  in  the  case  last  cited,  "it  appears*  clear 
beyond  reasonable  doubt  that  the  ultimate  success  of  the  hus* 
band  in  the  litigation  is  inevitable."  The  defendant  takes  oath 
in  denial  of  the  chai^ges,  and  in  view  of  this  denial,  and  of  the  al- 
legations contained  in  her  moving  affidavit,  although  the  latter  are 
very  vague  in  character,  there  is  no  justification,  under  the  au- 
thorities, for  deciding  the  question  of  her  guilt  upon  such  con- 
flicting affidavits.  Zeslie  v.  Leslie,  6  Abb.  Pr.  N.  S.  193 ;  Frickel  v. 
Frickeij  supra ;  HaUock  v.  HaUock,  supra.  A  careful  considera- 
tion of  the  papers  submitted  satisfies  me  that  the  plaintifiE  is  abso- 
lutely without  means ;  but  his  poverty  is  no  defense  to  the  appli- 
cation. HaUock  V.  Halhcky  supra ;  Frickel  v.  Frickel,  supra.  He 
must,  in  an  action  of  this  character,  either  furnish  the  wife  with 
money  to  enable  her  to  make  her  defense,  or  abandon  the  action. 
Purcell  V.  Purcellj  8  EJw.  Ch.  194.  Great  injustice  might  be 
done  if  the  husband  were  not  compelled  to  furnish  to  his  wife  the 
means  of  having  so  important  a  question  of  fact  as  is  involved  in 
this  action  decided  in  the  usual  manner.  HaUock  v.  HaUock, 
supra.  It  is  proper,  however,  to  take  into  consideration  the 
pecuniary  ability  of  the  husband,  and  the  circumstances  in  life  of 
the  parties,  in  fixing  the  amount  of  the  allowance.  HaUock 
V.  HaUock,  supra.  From  a  consideration  of  these  matters,  as  well 
as  of  the  facts  and  circumstances  of  the  case,  as  disclosed  by  the 

Sapers  submitted  upon  this  motion,  I  am  of  the  opinion  that  the 
etendant  should  have  a  counsel  fee  of  $25  to  defend  the  action, 
which  the  plaintifiE  should  pay  within  five  days  after  the  entry  of 
the  order. 


Dayid  B.  Sickles,  as  Receiver,  eta,  Prflf,  v.  Gkorgk  Herold, 

Deft 

{New  York  Common  Plea$,  Trial  Term,  Filed  Ma/rch,  1896,) 

1   Contract — Consideration. 

Forbearance  by  the  banking  department  at  the  request  of  a  shareholder 
and  depositor,  to  close  an  insolvent  bank,  is  a  good  consideration  for  a 
promise  by  such  shareholder  and  depositor  to  make  good  the  capital  of 
the  bank. 

2.  Same — ^Estoppel. 

In  any  event,  defendant  is  estopped  to  contest  the  vaUdlty  of  such  prom- 
ise for  want  of  consideration. 

8.  Saub— Who  may  sub. 

A  note  given  to  the  bank  in  fulfillment  of  such  promise  Is  enforceable  at 
the  suit  of  the  bank. 

4.  Banks  and  banking— Powers  op  banking  department. 

Such  agreement  by  the  banking  department,  not  to  close  the  bank,  is 
not  uUra  tires,  or  against  public  policy. 
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6.  Same— AoBEBMBNT  to  rbplacb  lost  capital. 

An  offer  to  a  bank  to  replace  its  lost  capital  if  it  will  continue  business* 

upon  a<iceptance,  becomes  a  binding  contract,  and  may  be  enforced  by  tlie 

bank. 

6.  Sam^— Assets. 

A  note  payable  on  demand,  given  in  pursuance  of  such  contract  to  re- 
plaGe  the  lost  capital  of  the  bank*  is  an  asset  of  the  bank,  and  is  enforce- 
able before  exhaustion  of  other  ( 


Action  by  receiver  on  a  promissory  note.     By  stipulation  of 
the  parties,  the  cause  was  tried  by  the  court  without  a  jury. 
Oeorge  M.  Afackellar,  for  pYB, ;   Charles  E.  Hughes^  for  deft 

Pryoii,  J. — The  action  is  against  the  maker  of  a  pmmissory 
note  for  $50,000,  payable  on  demand  to  the  order  of  the  Harlem 
River  Biink,  and  the  case  is  this:  In  November,  1893,  finding 
the  £[arlem  River  Bank  reduced  in  its  capital,  the  official  examiner 
required  the  deficit  to  be  promptly  supplied  by  a  payment  of  cash, 
or  else  he  would  not  sufl^er  the  bank  to  open  again.  Thereupon, 
a  negotiation  ensued  between  the  examiner,  on  the  one  side,  and 
the  officei-8  of  the  bank,  on  the  other,  in  which  defendant,  as  di- 
rector, took  part  The  defendant  and  other  officers  were  solicitous 
to  avert  the  threatened  closing  of  the  bank  The  result  was  that 
the  examiner  accepted  certain  notes — amon^  them,  the  one  in 
suit — as  sufficient  to  make  good  the  capital,  and  permitted  the 
bank  to  continue  its  operations.  Six  months  afterwards,  deeming 
the  bank  again  insecure,  the  banking  department  closed  it,  com- 
menced an  action  for  its  dissolution  and  liquidation,  and  mean- 
while procured  the  appointment  of  the  plaintiff  as  receiver.  As 
such,  he  sues  to  collect  defendant's  note,  in  order  that  he  may  ap- 
ply its  proceeds  in  discharge  of  the  bank's  liabilities. 

In  answer  to  the  action,  the  defendant  firat  urges  the  invalidity 
of  the  note  for  want  of  consideration  ;  and  the  learned  counsel  in 
his  behalf  supports  the  contention  in  an  argument,  which,  if  not 
convincing,  is  admirable,  indeed,  for  its  learning  and  ability.  Un- 
doubtedly, the  suffering  the  bank  to  go  on  was,  in  the  legal  sense, 
of  detriment  to  the  department,  be<^use  a  forbeiirance  to  exercise 
a  legal  ri^ht,  Earner  v.  Sidway,  124  N.  Y.  538 ;  36  St  Rep.  888 ; 
and  manifestly,  also,  was  of  benefit  to  the  defendant,  because  a 
shareholder  and  depositor.  But,  says  the  defendant,  tlie  action  is 
not  on  his  promise  to  the  department  to  pay  in  the  $5,000,  but  on 
the  note  given  to  the  bank  to  secure  such  payment,  and  as  the 
coni?ideration  for  the  note — the  forbearance  to  close  the  bank — did 
not  proceed  from  the  promisee,  the  bank,  but  from  the  department, 
the  consideration  is  legally  insufficient  That  the  consideration 
must  move  from  the  promisee  is  an  elementary  rule  of  law. 
Thomas  v.  Thomas^  2  Q.  B.  851 ;  Langd.  Sum.  Cont  p.  80,  section 
6?.  But  here  the  department  was  acting  for  the  bank ;  wa» 
))romoting  its  interest ;  took  the  note  for  its  security ;  and,  at  its 
request  and  for  its  benefit,  allowed  it  to  continue  business.  The 
bank  was  seeking  protection  against  the  devastation  of  its  officers, 
and  that  protection  the  department  afforded  by  procuring  the  note. 
But  for  the  note  the  hank  would  have  shut  its  dtx)rs.     On  the 


Digitized  by 


Google 


K.Y.C.P.]  Sickles  v,  Berold.  339 

faith  of  the  note  it  opened  them.  Pro  hac  vice  the  department 
was  the  bank,  and  the  forbearance  of  the  department  was  the  for- 
bearance of  the  bank.  In  another  view,  the  tender  of  the  note  to 
the  bank  as  inducement  to  the  continuance  of  its  operation  was  an 
offer  by  the  defendant,  which  on  acceptance  by  the  bank,  became 
a  consummate  contract,— on  the  one  side,  to  open  the  bank,  and, 
on  the  other,  to  pay  the  note. 

But,  argues  the  defendant,  the  bank  desired  to  continue  its  busi- 
ness, and  hence,  continuing  its  business  was  of  no  detriment  to  it 
But  this  is  confounding  motive  with  consideration,  and  non  constat 
but  the  continuance  of  business  was  detrimental  to  the  bank,  in 
accumulating  upon  it  a  still  heavier  burden  of  indebtednesa  Sup- 
posing, however,  the  consideration  for  the  note  did  move  from  the 
department,  and  not  from  the  bank,  then  we  have  a  promise  by  the 
<lefendant  to  the  department  for  the  benefit  of  the  bank,  and  it  is 
the  settled  law  of  the  state  that  upon  such  promise  its  beneficiary 
may  maintain  an  action.  Nor  is  the  case  altered  by  the  fact  that 
the  defendant,  in  fulfillment  of  his  promise  to  the  department, 
executed  the  note  to  the  bank,  for  the  bank  may  maintain  an  ac- 
tion on  the  note.  Bector,  etc.,  v.  Teed,  120  N.  Y.  5S3 ;  31  St 
Rep.  908,  is  an  explicit  adjudication  of  the  point  The  defendant 
replies  that  he  made  no  promise  to  the  department,  but  the  inevi- 
table inference  is  otherwise.  The  department  demanded  the  note, 
and  he  gave  ili  Assent  to  the  req^uest  must  have  preceded  com- 
pliance. He  agreed  with  his  associate  directors  to  satisfy  the  re- 
quirement of  the  department,  and  that  was  a  promise  to  the  de- 
partment 

Again,  the  defendant  objects  that  there  was  no  obligation  from 
the  department  to  the  bank,  and  no  legal  or  equitable  claim  of  the 
bank  to  the  benefit  of  the  promise.  Neither  was  there  such  obK- 
gatton  or  claim  in  Hector,  etc,,  v.  Teed,  supra,  and  yet  the  action 
by  the  beneficiary  of  the  promise  was  upheld. 

The  defendant  objects  still  further,  that  the  promise  of  the  de- 
partment or  the  bank,  whichever  it  be,  was  to  forbear  a  reasonable 
time,  and  that  six  months  was  not  such  time.  I  cannot  say  that 
six  months  was  not  a  reasonable  forbearance.  On  the  contrary, 
if,  as  I  am  bound  to  assume,  the  bank,  when  closed,  was  in  an  in- 
solvent or  insecure  condition,  it  would  have  been  unreasonable — 
nay,  a  violation  of  duty  by  the  department — to  suflEer  it  to  go  on  a 
moment  longer.  But  suppose  the  forbearance  was  not  for  a  rea- 
sonable time.  Still,  the  promise  was  to  forbear  for  such  time, — a 
competent  considemtion  for  the  note, — and  hence  the  defense  is 
not  a  defect,  but  a  failure,  of  consideration,  or  matter  of  counter- 
claim in  damages,  neither  of  which  is  available,  because  not 
pleaded. 

Finally,  the  defendant  insists  that  the  promise  of  forbearance, 
if  any  was  ultra  vires  and  void,  and  so  not  a  valid  consideration  for 
the  note  ;  but  just  such  a  promise  was  sustained  in  Flun  v.  Suiter, 
14  W.  D.  419 ;  in  Hurd  v.  KeUy,  78  N.  Y.  588;  and  in  Hurd  v. 
Green,  17  Hun,  328.  Upon  the  strict  common-law  doctrine  of 
consideration,  the  note  is  not  t<)  be  upheld,  and  such  was  my  opin- 
ion on  the  argument     But  the  old  technicality  is  rehixed  in  Nuw 
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York,  and  stare  decisis  concludes  ine.  Upon  the  adjudications  of 
the  New  York  courts,  the  note  is  a  binding  obligation,  and  enfor- 
ceable at  the  suit  of  the  j)laintiff.  Rector^  etc,,  v.  Teed,  120  N.  Y. 
583 ;  31  St  Rep.  908 ;  Hun  v.  Salter,  14  W.  D.  419,  affirmed  92 
N.  Y.  651 ;  Hurd  v.  Kelly,  78  N.  Y.  588 ;  Hurd  v.  Green,  17 
Hun,  328 ;  Best  v.  Shiel,  79  N.  Y.  15.  Even  were  the  note  with- 
out consideration,  I  should  hold  the  defendant  estopped  to  allege 
the  defense.  He  knew  all  the  circumstances  of  the  transaction, 
for  he  was  an  actor  in  it  He  knew  why  the  note  was  exacted, 
and  for  what  purpose  he  gave  it,  namely,  to  enable  the  bank,  by 
means  of  the  note,  to  continue  business,  and  so  appear  to  the  pub- 
lic as  a  solvent  concern.  Thus  representing  the  bank  to  be  sol- 
vent, he  invited  the  public  to  repose  confidence  in  it ;  and  now, 
upon  recourse  to  the  note  to  redeem  its  pledge  of  the  solvency  of 
the  bank,  the  defendant  proposes  to  escape  liability,  and  defraud 
the  creditors  of  the  bank,  by  pleading  the  invalidity  and  worth- 
lessness  of  the  very  security  by  which  he  authorized  the  bank  to 
beguile  the  public  into  trusting  it  If  ever  a  case  of  estoppel  was 
presented,  this  surely  is  one.  **  The  objection  that  the  transaction 
was  ultra  vires  cannot  prevail  against  the  claims  of  depositora  who 
are  represented  by  the  receiver  who  is  seeking  to  collect  the  bond, 
as  an  asset  of  the  bank,  for  distribution  among  those  for  whose 
protection  it  was  given.*'  Hurd  v.  Kelly,  78  N.  Y.  588,  596.  "  The 
defendant  was  apprised  that  th?s  bond  was  to  be  .used  to  give 
credit  to  the  bank,  with  the  bank  department  and  with  the  public, 
that  it  sliould  be  enabled  to  continue  its  business  ;  *  *  *  and 
having  allowed  the  bond  to  be  treated  as  an  asset,  and  the  public 
to  deal  with  the  bank  on  this  assumption  until  it  has  become  in- 
solvent, he  is  estopped  from  setting  up  the  defense  in  question," — 
i.  e.  the  validity  of  the  bond.  Id.  597  ;  Best  v.  Shiet,  79  N.  Y. 
15,  18 ;  Hurd  v.  Oreen,  17  Hun,  327,  335. 

Failmg  in  the  defense  of  want  of  consideration  for  the  note,  the 
defendant  then  contends  that  the  action  is  premature,  because 
brought  before  exhaustion  of  other  assets  of  the  bank.  But  the 
note  is  payable  on  demand,  and,  while  parol  evidence  is  competent 
to  prove  tliat  it  was  not  to  take  effect  till  fulfillment  of  a  condition, 
such  evidence  is  incompetent  to  show  a  different  day  of  payment 
Browne,  Parol  Ev.  246,  and  cases.  A  creditor  may  press  all  his 
securities  at  once,  and  by  the  terms  of  the  note,  and  the  object  of 
its  existence,  it  was  to  be  a  present,  available  resource  for  satisfac- 
tion of  claims  against  the  bank.  "  These  bonds  were  to  continue 
to  have  the  character  of  assets  until  a  point  of  time  should  be 
reached  when  no  deficiency  from  any  cause  existed.  Until  that 
time  Ihey  remained  in  full  force  and  effect  for  the  protection  of  de- 
positors and  creditors  of  the  bank,  liable  to  be  enforced  whenever 
an  extingency  should  arise  that  would  require  the  bank  to  go  into 
liquidation  by  reason  of  insolvency."  Hun  v.  Salter,  14  W.  D. 
419,  421.  U  is  this  contingency,  exactly  which  requires  and 
authorizes  the  collection  of  the  note  in  suit 

In  conclusion,  the  defendant  insists  that  he  is  but  a  surety,  and 
that  the  plaintiff  should  be  compelled  to  resort,  in  the  first  in- 
stance to  securities  in  his  possession  pledged  to  the  payment  of  the 
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principal  debt  A  formal  defect  in  the  contention  is  that  the  an- 
swer omits  to  demand  any  subrogation  or  marshaling  of  assets. 
But  assuming  such  prayer  for  judgment  superfluous,  the  evidence 
shows  no  case  for  the  relief.  The  defendant  is  not  a  surety.  His 
not  is  not  a  collateral.  The  note  was  given  to  supply  a  deficiency 
in  the  capital  of  the  bank.  It  is  an  asset  of  the  bank  and  is  avail- 
able primarily  to  the  creditors  of  the  bank.  Cases  supra.  But,  if 
the  aefendant  be  a  surety,  still,  as  already  apparent,  the  re- 
ceiver is  entitled  to  all  the  securities  for  satisfaction  of  creditors; 
and,  until  the  entire  indebtedness  of  the  bank  be  discharged,  he  is 
not  compellable  to  forego  access  to  any  resource.  14  Am.  & 
Eng.  Ena  Law,  pp.  701-706,  and  notes;  3  Pom.  Eq.  Jur.  §§ 
1414,  1419. 

I  am  of  opinion  that  the  counterclaims  are  suflBiciently  estab- 
lished by  the  evidence.  Judgment  for  plaintiff  in  the  amount  of 
the  note,  with  interest,  less  the  sum  of  the  counterclaims. 


Manuel  F.  Barranco  et  al,  Resp*ts,  v.  Eogkr  B.  Towner, 

App'lt 

(Brooklyn  City  Court,  Qeneral  Term,  Filed  March  SB,  1895.) 

E  VID  ENCE— COMPETENCT. 

A  party  may  testify  to  a  conversation  at  which  a  sale  was  negotiated, 
though  the  contract  is  in  writing,  in  contradiction  of  testimony  as  to  the 
same  conversation  previously  introduced  by  the  adverse  party. 

Appeal  from  a  judgment  in  favor  of  plaintiffs. 

Aynes  <k  Walker^  for  app'lt ;  Julius  L^mann,  for  resp'ta 

Per  Curiam. — We  have  carefully  examined  the  record  in  this 
case,  and  are  of  opinion  that  the  exceptions  at  folios  96  and  97 
were  well  taken.  At  folio  26,  Mr.  Levison  stated,  on  behalf  of  the 
plaintiffs: 

*'IhaJ  a  conversation  with  him  [meaning  the  defendant]  at  that 
time;  and  as  a  result  of  that  conversation,  I  had  business  transac- 
tions with  him.  Isold  Mr.  Towner  a  bill  amounting  to  about 
$985.  I  did  not  sell  him  the  same  brand  that  he  purchased  be- 
fore.    I  sold  him  the  same  cigars,  but  a  different  brand." 

Again,  at  folio  83,  Levison  testified,  on  behalf  of  plaintiffs: 

**The  goods  ordered  in  October  were  similar  to  the  goods  or- 
dered in  March  previous ;  same  cigars,  but  under  a  different  label. 
Q.  What  was  stated  at  the  time  you  took  the  order  in  October? 
A.  When  I  came  into  Mr.  Towner*s  I  asked  him  if  he  wanted  any 
of  ray  cigars  any  more.  He  said,  *  Yes ;  I  can  use  your  cigars  ; 
and  then  he  gave  me  an  order." 

The  following  question  was  asked  the  defendant  by  his  counsel, 
at  folio  96: 

*'Q.  What  conversation  did  you  have  with  Mr.  Levison,  the 
salesman  of  plaintiff,  at  the  time  you  gave  the  order  for  the  goods 
in  suit?'* 

The  question  was  excluded,  on  the  ground  that  the  contract  was 
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in  writing.  If  the  plaintiflEs*  counsel  relied  ou  the  contract  con- 
tained in  the  letters,  he  should  not  have  examined  Levison  as  to 
conversations  with  defendant.  As  he  did,  we  think  the  defend- 
ant should  have  had  the  privilege  of,  at  least,  contradicting  the 
testimony  of  Levison.  The  letters,  if  to  be  treated  as  the  contract 
were  silent  as  to  the  quality  of  a  portion  of  the  goods.  As  to  the 
first  item  of  Exhibit  6,  plaintiffs'  Exhibit  4  shows  that  the  cigars 
were  to  be  of  the  same  size  as  a  certain  brand  sold  in  March  pre- 
vious, but  nothing  is  stated  in  the  letter  as  to  quality;  and  it  is  the 
same  as  to  the  item  in  Exhibit  6. 

Judgment  reversed,  order  of  reference  vacated,  and  a  new  trial 
granted  ;  costs  to  appellant  to  abide  the  event 

All  concur. 

Anna  C.  Eriokson,  Resp't,  v.   Brooklyn  Heiohts  Bailroad 
Company,  App'lt. 

(BroMyn  City  Court,  OmereU  Term,  FUed  March  ftS,  1896,) 

1.  NbOLIGBNCK— QUBMON  OF  PACT. 

Where  a  motorman,  though  he  expects  or  thinks  it  likely  that  some  one 
will  pass  around  the  rear  end  of  another  car  which  has  stopped  to  let  ofP 
passengers  at  a  street  crossing  and  upon  his  track,  and  though  his  platform 
companion  does  see  her  so  emerge  when  he  was  a  short  block  away  and 
calls  the  motorman's  attention  to  her,  drives  the  car  right  ahead  catch- 
ing the  woman  just  as  she  is  about  clear  of  his  last  rail  injuring  her, 
these  facts  and  circumstances  raise  a  question  of  fact  as  to  the  alleged  neg- 
ligence of  the  motorman,  which  is  properly  submitted  to  the  jury. 

2.  Damaoeb— ExcBssrvB. 

A  verdict  for  $28,000  for  personal  injuries  was  held,  in  this  case,  not  to 
be  excessive.  . 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Morris  <k  Whiiehouse^  for  appMt;  Datley,  Bell  <t  Orane^  for 
resp't. 

Van  Wyck,  J. — It  appears  from  the  evidence  in  this  case  that 
the  defendant  has  under  its  control  numerous  trolley  lines  engaged 
in  conveying  passengers  through  the  streets  of  this  city,  that  three 
of  these — the  Gates  avenue,  Fulton  street,  and  Third  avenue  lines 
— run  order  the  same  tracks  on  Fulton  street,  at  Bond  street,  that 
the  gates  to  the  platforms  of  the  cars  are  opened  for  ingress  or 
egress  only  on  the  right  side  of  the  car,  as  it  is  going  which  is 
nearest  to  the  curb ;  that  a  passenger  desirous  of  reaching  the  other 
or  left  side  of  the  street  must  leave  the  car  on  the  right  side,  and 
cross  over  behind  his  car;  that  plaintiflE,  having  entered  one  of  the 
cars  of  the  Fulton  street  line,  on  her  way  down  town,  thereafter 
alighted  from  the  same  when  if  arrived  at  the  intersection  of  Ful- 
ton and  Bond  streets,  on  the  right-hand  side,  and,  with  the  object 
of  reaching  the  left-hand  side  of  the  street,  she  passed  on  the  cross 
walk  behind  the  rear  end  of  her  car,  which  of  course,  to  some  ex- 
tent, obstructed  her  view  down  the  up-down  track,  until  she  was 
almost  upon  it;  that  while  she  was  passing  over  this  space,  a  Gates 
avenue  car  was  approaching  the  rear  of  her  car,  sounding  an  alarm 
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bell,  to  warn  her  to  leave  that  traok;  that,  as  she  left  that  truck,  she 
emerged  from  behind  her  car,  in  close  proximity  to  the  other 
track,  and,  while  doing  this,  she  looked  down  the  latter  track, 
having  a  clear  view  of  about  sixty  feet,  and  saw  no  car  in  sight ; 
when  she  continued  to  cross,  and  had  almost  cleared  the  up  track, 
when  the  Third  avenue  car  came  up  rapidly,  and  knocked  her 
down,  injuring  her  most  seriously ;  that  others  were  crossing  at 
the  same  time,  and  in  the  same  manner,  who  accomplished  the 
passive  in  safety;  that  a  person  on  the  front  platform  of  the 
Third  avenue  car  saw  the  Fulton  street  car  standmg  still  at  Bond 
street,  and  this  plaintiff  in  act  of  emerging  from  her  car,  while  the 
Third  avenue  car  was  a  short  block  away  from  her  and  called  his 
motorman's  attention  to  the  dangers  that  women  were  subjected 
to  under  such  circumstances ;  that  the  Third  avenue  car  motor- 
man  saw  this  Fulton  street  car  stop,  and  knew  it  was  his  duty  to 
slacken  Jiis  speed,  and  get  his  car  under  complete  control,  for  pas- 
sengers alighting  from  the  Fulton  street  car  at  this  cross  walk 
were  expected  to  pass  in  the  rear  of  that  car  to  cross  his  track  ; 
that,  notwithstanding  the  motorman  expected  or  thought  it  likely 
^ome  one  would  pass  around  the  rear  end  of  the  Fulton  street  car, 
and  upon  his  track,  and  notwithstanding  his  platform  companion 
did  see  her  so  emerge  when  he  was  a  short  block  away,  and  called 
this  motorman*s  attention  to  her,  this  motorman's  drove  his  car 
right  ahead,  catching  this  woman  just  as  she  was  about  clear  of 
his  last  rail,  and  knocking  her  down,  and  running  over  her  leg, 
when  this  same  platform  companion  said,  "I  told  you  she  would 
get  hurt"  These  facts  and  circumstances  certainly  raised  a  ques- 
tion of  fact  as  to  the  alleged  negligence  of  this  motorman,  wnich 
was  properly  submitted  to  the  jury,  and  by  them,  in  our  opinion, 
correctly  decided.  The  question  of  contributory  n^ligence  was 
correctly  disposed  of  in  the  same  way.  The  rule  laid  down  in 
Fenton  v.  Baihoad  Cb.,  126  N.  Y.  625  ;  86  St  Eep.  885,  and 
Dorman  v.  Railroad  Co.,  117  N.  Y.  655;  27  St  Rep.  841,  does 
not  help  the  defendant  in  the  motion  for  a  nonsuit,  tor  in  those 
cases  the  plaintiflE  and  the  driver  of  the  horse  car  both  knew  that 
the  plaintiff  could  cross  the  track  in  safety,  and  had  a  right  to  so 
assume  until  it  was  negatived  by  the  plaintiff*s  unexpectedly  fall- 
ing down,  when  it  was  too  late  to  prevent  a  collision. 

The  exception  at  folio  282  to  the  refusal  of  the  court  to  charge 
that,  if  "  the  plaintiff  emerged  from  the  rear  of  the  Fulton  street 
car  when  the  front  of  the  Third  avenue  car  was  within  fiffteen 
feet  of  her,  the  defendant  cannot  be  held  liable  because  the  motor- 
man  did  not  stop  the  car  before  the  plaintiff  was  injured,"  is  not 
well  taken,  for  he  virtually  says  he  had  reason  to  expect  some 
one  would  emerge  from  behind  that  car  when  it  stopped,  and  that 
it  was  his  duty  to  reduce  the  car  to  complete  control  to  avoid  in- 
juring such  person;  that  he  saw  it  stop  when  thirty  feet  away, 
and  at  once  he  slowed  \x\\  and  his  platform  companion  said  he 
^aw  her  at  the  rear  of  the  Fulton  street  car,  about  to  start  across 
the  street,  when  his  car  was  a  short  block  away,  and  called  the 
motorman  s  attention  to  her  danger ;  and  the  testimony  further 
«hows  that  the  car,  at  its  then  speed,  could  be  stopped  within  five 
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feet.  The  exception  at  folio  283  is  not  well  taken,  for  it  would 
have  excluded  from  the  consideration  of  the  jury  the  circunastances 
that  the  motorman  knew  that  passengers  were  expected  to  emei^ 
from  behind  the  car  stopping  to  let  tnem  off  at  street  crossings, 
and  that  it  was  his  duty  ts  slow  down,  to  give  them  a  chance  to 
cross  over  in  front  of  him,  and  that  in  this  case  he  did  slow  down 
for  such  purpose,  but  neglected  to  do  so  sufficiently  to  save  her. 
We  do  not  think  the  other  exceptions  require  any  special 
notice,  and  this  leaves  for  our  consideration  the  contention  of  de- 
fendant that  the  damages,  assessed  at  the  sum  of  $23,000,  are  so 
excessive  that  the  jury  must  have  been  unduly  influenced  by 

t)reju(lice  or  sympathy.  Before  the  accident,  the  plaintiff  was  a 
lealthy  and  robust  married  woman,  in  the  prime  of  life.  Now, 
she  has  but  one  leg,  one  of  them  having  oeen  amputated  below 
the  knee,  the  stump  of  which  has  never  been  completely  healed, 
and  is  easily  inflamed;  her  arm  has  an  enlargement,  whjch  inter- 
feres with  its  ready  and  full  use;  her  hearing  has  been  impaired, 
and  she  endured  great  suffering  and  pain.  The  contrast  of  her 
prior  with  her  present  condition  certainly  discloses  a  great  and  sad 
change,  for  which  we  think  the  sum  awarded  does  more  than 
compensate  her ;  therefore  the  verdict  herein  cannot  be  disturbed 
on  such  ground. 

The  judgment  and  order  must  be  alfirmed,  with  costs. 


Arnold  Hafelin,  App*lt,  v.  Louis  Silverman  et  oL^  Resp  ta 

(Neto  York  City  Court,  General  Term,  Filed  March  19,  1896,) 
Rbplbyik — Un  dbrtaking. 

Where  the  affidavits  on  the  part  of  the  defendant,  in  a  proceeding  to  re- 
bond  the  property,  sufficiently  comply  with  the  statute,  the  court  has 
power  to  allow  a  new  undertaking  to  t)e  filed  nunc  pro  tune. 

Appeal  from  an  order,  denying  a  motion  to  confjpel  the  deliv- 
ery of  the  chattels  replevied. 

P.  P.  Stafford,  for  app'lt;  D,  C,  Myers,  for  resp't 

Ehrlich,  J. — The  affidavits  on  the  part  of  the  defendants  on 
the  proceedings  to  rebond  the  property  sufficiently  complied  with 
the  statute,  and  the  court  below  had  power  to  allow  a  new  under- 
taking to  be  filed  nunc  pro  tunc.  There  was  therefore  no  abuse 
of  discretion  in  the  court  below,  and  the  order  appealed  from 
must  be  affirmed,  with  costs. 

Ail  concur.  

Henry  Hess  &  Company,  Resp't,  v.  Frederick  Baer  et  ai, 

App'lts. 

(New  York  City  Court,  General  Term,  Filed  March  19,  1896,) 
Principal  and  agent— RATrpiCATioN. 

The  direction  by  a  landlord  to  his  manager  to  take  the  proceeds  of  the 
sale  of  goods,  ordered  by  a  tenant,  and  pay  the  bill  therefor,  makes  him 
the  original  debtor  for  the  goods. 

Api^eal  from  a  judgment  in  favor  of  plaintiflfs. 

Rahe-d  Kdler^  for  app'lts ;  Louis  W,  Siotesbury,  for  resp't 
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Newburger,  J. — This  action  was  brought  by  plaintiff,  a  cor- 
poration, for  goods  sold  and  delivered.  The  answer  denies  the 
sale  and  delivery  of  the  ffood&  On  the  trial  it  appeared  that  the 
goods  were  originally  oraered  hj  one  Nugent,  wno  was  a  tenant 
of  the  defendants.  The  plaintiff  proved  that  subsequently  the 
defendants  directed  their  manager  to  take  the  receipts  from  the 
sale  of  plaintiffs  goods,  and  pay  their  bill.  This  was,  however, 
denied  by  the  defendants.  The  trial  justice  in  his  charge  to  the 
jury  instructed  them  that  if  they  believed  that  the  defendants  in- 
structed their  manager  to  take  the  receipts  of  the  sale  of  plaint- 
iff's goods,  and  pay  their  bill,  that  made  the  defendants  the  origi- 
nal debtors,  and  they  must  find  for  the  plaintiff.  To  this  portion 
of  the  charge  an  exception  was  taken.  We  think  the  trial  justice 
eorrectly  stated  the  law  in  his  charge,  and,  as  there  is  no  other 
question  raised  by  the  appellants,  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 


William  W.  Richards  et  aL,  App'lts,  v.  Cortland  B.  Littell^ 

Resp\ 

(New  York  City  Ccmrt,  General  Term,  Filed  Ma/reh  19, 1896.) 
JuKifiDicTioN — New  tork  city  court. 

Though  equitable  defenses  may  be  interposed  in  the  city  court,  they  are 
permitted  for  defensive,  not  affirmative,  purposes. 

.     Appeal  from  an  interlocutory  judgment,  overruling  a  demurrer 
to  a  counterclaim  set  up  in  the  answer. 
JE  HtLerstel^  for  app'lts ;  M,  C,  Emsberger,  for  resp't 

Ehrligh,  C.  J. — The  action  is  to  recover  for  the  use  and  occu- 
pation of  certain  premises  by  the  defendant,  as  plaintiffs*  tenant- 
The  defendant,  in  his  answer,  admitted  the  use  and  occupation  of 
the  premises,  but  denied  the  other  allegations  of  the  complaint,, 
evidently  intending  to  put  in  issue  the  fact  of  tenancy.  He  then 
pleaded,  by  way  of  counterclaim,  that  the  plaintiffs  entered  into  a 
contract  with  him  whereby  they  agreed  to  convey  to  him  the 
property  in  question  on  certain  terms  and  conditions,  and  de- 
mandea,  by  way  of  relief,  that  the  court  decree  specific  perform- 
ance of  Che  contract  Plaintiffs  demurred  to  this,  on  the  ground 
that  the  court  had  not  jurisdiction  to  grant  the  relief  claimed. 
The  court  below  overruled  the  demurrer,  and  granted  an  inter- 
locutory judgment  against  plaintiffs  for  the  relief  demanded,  to 
wit,  that  the  plaintiffs  execute  and  deliver  to  the  defendant  a  good 
and  sufficient  deed  for  the  conveyance  of  the  premises  described 
in  the  complaint,  etc.  This  the  court  had  no  power  to  do.  The 
city  court  has  no  equity  jurisdiction,  and,  while  equitable  defenses 
may  be  interposed,  they  are  permitted  for  defensive,  not  affirma- 
tive, purposes.  Rodgers  v.  Earle,  5  Misc.  Re\\  164.  The  denial 
in  the  answer  sufficiently  raised  the  issue  of  tenancy,  and  the  re- 
lief demanded  was  of  that  affirmtitive  character  which  a  court  of 
equity  alone  could  grant  It  follows  that  the  interlocutory  judg- 
ment must  be  reversed,  and  the  demurrer  sustained,  with  costa. 
St.  Rep.,  Vol.  LXVI.        44 
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Elwood  S.  Hand,  App'lt,  v.  Charles  P.  Kogers  ei  oL,  Resp'tai 
{New  York  City  Court,  General  Term,  Filed  March  19,  1896,) 

JUI>OMBKT — ONB  of  BBVERAL  DBTBNDAKTB. 

Under  &  1205  of  tbe  Code,  a  se{Mura(e  Judgment  U  authorised  where  a 
separate  liability  of  some  of  the  defendants  is  establi^ed  at  the  trial, 
though  the  cause  of  action,  as  alleged  in  the  complaint,  is  joint  only. 

Appeal  from  a  judgment,  dismissing  the  complaint. 
Charles   De  Hart  Broioer^   for  appit;  John  Henry  BuU,  for 
resp'ts. 

Newburgbr,  J. — The  cQmj)laint  allies  that  the  defendants 
-were,  and  still  are,  copartners*  in  business,  and  that  on  or  about 
the  30th  day  of  November,  1889,  they  made  a  cooiract  with  the 
plaintiff,  whereby  the  plaintiff  was  to  insert  the  defendants'  adver- 
tisement in  a  book  published  by  him,  for  which  plaintiff  was  to 
receive  $205  in  trade;  that  the  plaintiff  duly  inserted  the  adver- 
tisement, and  demanded  payment,  which  was  refused.  The 
answer  was  a  general  denial.  On  the  trial  it  apperred  that  the  pre- 
sent copartnership  was  not  formed  until  after  the  making  of  the 
contract  sued  on,  and  that  at  the  time  of  making  the  contract  the 
•copartnership  consisted  of  the  defendant  Charles  P.  Rogers  and 
one  Whitcomb.  The  case  was  tried  by  the  court  without  a  jury. 
At  the  close  of  the  plaintiff's  case,  plaintiff's  counsel  moved  to 
•dismiss  the  complaint  as  against  all  the  defendants  except  Charles* 
P.  Rogers,  and  at  the  close  of  the  case  he  moved  for  judgment 
against  the  defendant  Charles  P.  Rogers,  both  of  which  motions 
were  denied  by  the  trial  justice,  who  dismissed  the  complaint  as 
against  all  the  defendants,  to  which  ruling  the  plaintiff  duly  ex- 
-cepted.  It  was  not  denied  by  the  defendant  Charles  P.  Rogers 
that  he  signed  the  contract  with  the  plaintifL  He  simply  denied 
that  the  other  defendants  were  his  copartners  at  the  thno  ol  mak- 
ing the  contract  Upon  the  evidence,  the  defendant  Charles  P. 
Rogers  was,  in  any  event,  liable  upon  the  contract.  It  has  been 
repeatedly  held  that  under  section  1205  of  the  Code  a  separate 
judgment  was  authorized,  where  a  separate  liability  of  some  of 
the  defendants  was  established  at  the  trial,  although  the'  cause  of 
action,  as  alleged  in  the  complaint,  was  joint  only.  Oioen  v. 
Connor,  33  St  Rep.  144 ;  Stedeker  v.  Bernard^  102  N.  Y.  327.  It 
follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event 

Vam  Wyck,  J.  concurs. 

Ehrlich,  Q  J.  (dissenting). — I  think  that  all  there  is  to  this 
action  has  been  disposed  of  by  the  trial  judge  in  conformity  with 
the  decisions  of  the  general  term  on  the  former  appeala  There 
decisions  must  be  taken  as  establishing  the  law  of  the  case  so  far 
as  this  court  is  concerned.  I  find  no  error,  and  judgment  should 
be  affirmed,  with  costs. 
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Michael  R  Conway,  Kesp't,  v.  New  York  Centbal  and  Hud- 
son River  Railroad  Company,  App'lt 

(iVaiff  Fork  City  CouH,  General  Term,    Filed  Marek  19,  1S95,) 

JUflTER  AND  8BRVANT — SaPB  PLACB. 

Where  it  aiypears  that  the  defendant  constructed  andmaiotained  aphink 
or  board  walk  upon  which  to  wheel  freight  from  one  float  to  another,  which 
was  not  properly  fastened,  it  is  a  question  for  the  jury,  in  an  action  by  an 
employe  who  was  engaged  in  transferring  freight  from  the  pier  to  cars  on 
SQch  floats,  to  determine  wether  the  de&dant  furnished  a  safe  place  for 
his  servants  to  work. 

Appeal  from  a  judgment,  entered  on  a  verdict  ill  favor  of 
plaintifl[,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Ashbd  Oreen  and  H,  K  Kinney^  for  aj^Ut;  W.  M  Morris,  for 
respl. 

EHRLtcH,  C.  J. — The  action  is  by  the  plaintiflE,  a  freight  handler 
in  the  emplojr  of  the  defendant,  to  recover  damages  for  personal 
injuries  sustained  by  him  while  engaged  in  transferring  a  cask  of 
freight,  weighing  from  1,200  to  1,500  pounds,  from  the.  pier  to 
certain  freight  cars  which  were  in  process  of  loading  on  certain 
floats  controlled  and  used  by  the  defendant  It  appears  that  the 
defendant  constructed  and  maintained  a  plank  or  board  walk  upon 
which  to  wheel  said  freight  from  one  float  to  another ;  that  the 
float  was  not  properly  fastened ;  and  the  plaintiflf,  while  assisting 
in  transferring  the  cask  in  question,  was  mjured  by  the  giving 
way  of  the  plank  at  one  end,  whereby  the  truck  and  cask  were 
precipitated  to  one  side,  and  against  the  plaintiff s  left  leg,  causing 
nim  severe  injuries.  There  was  no  substantial  dispute  about  the 
main  facts  in  the  case,  and  the  real  question  narrowed  itself  down 
to  one  of  law,  as  to  whether  the  defendant  was  liable  for  the  acts 
complained  of.  This  on  the  record  was  a  very  close  question,  and 
must  be  made  to  depend  in  this  case  upon  whether  the  master  dis- 
charged his  duty  to  the  plaintiff  by  furnishing  him  a  safe  place  in 
which  to  work.  Bettig  v.  Transportation  Co.,  6  Misa  Bep.  328; 
56  St  Rep.  285.  The  questions  of  negligence  and  of  the  absence 
of  contributory  negligence  were  clearly  submitted  to  the  jurj, 
whose  verdict  was  moderate  in  amount,  and  we  do  not  feel  dis- 
posed to  disturb  their  finding.  The  judgment  and  order  appealed 
irom  must  be  affirmed,  with  costs. 

All  concur. 

Patrick  McNamara,  Eesp't,  v.  John  P.  Nolan,  Applt. 

(New  York  City  Court,  General  Term,  Filed  March  19,  1895.) 
Pakties— Forma  pauperis. 

Leave  to  sue  as  a  poor  person  will  not  be  denied  on  the  ground  that  the 
opposing  aflSdavits  show  that  the  plaintiff's  cause  of  action  is  not  meri- 
torious. 

Appeal  from  an  order,  permitting  the  plaintiff  to  continue  the 
action  in  forma  pauperis. 

J.  R  Tressider^  for  applt  i  J.  J.  K  0' Kennedy,  for  resp't. 
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Newburger,  J. — This  is  an  appeal  from  an  order  permitting 
the  plaintiflE  to  continue  this  action  m  forma  pauperis.  This  action 
was  brought  on  the  12th  daj^  of  December,  1894 ;  and  on  the  14th 
day  of  January,  1895,  plaintiflE  applied  for  the  order  appealed 
from,  on  notice  to  defendant  The  petition  of  the  plaintiff  clearly 
shows  that  he  is  not  worth  $100,  and  in  all  other  respects  complies 
with  section  459  of  the  Code. 

It  is  contended,  however,  by  the  defendant,  that  the  action  is 
not  meritorious,  and  he  submits,  in  support  of  his  contention,  a 
number  of  afl&davita  It  has  been  repeadedly  held  that  issues  in 
an  action  cannot  be  tried  or  disposed  of  by  afl&davits.  Upon  the 
face  of  the  pleadings,  a  cause  of  action  is  set  out ;  and,  as  plaintiflE 
has  complied  with  the  requirements  of  the  Code,  the  order  ap- 
pealed from  must  be  aflfirmed,  with  costs. 


Margaret  H.  Kilpatrick,  Resp't,  v.  Ludwig  Carved-Mould- 
iNG  Company,  App'It 

(JlTew  York  Gity  Court,  General  Term,  Filed  M(ireh  19,  1896,) 

CoNVBRSioN— Proof  op  xrrLB. 

Where  both  parties  to  an  action  of  conversion  claim  title  to  the  property 
in  controversy  from  the  same  person,  it  is  error,  on  the  cross  examination 
of  such  person,  to  exclude  his  testimony  as  to  transfer  of  the  title. 

Appeal  from  a  judgment,   entered  on  a  verdict  in  favor  of 
plaintiflE,  and  from  an  order  denying  a  motion  for  a  new  trial 
Clemens  J,  Craght^  for  app'lt ;  ^Uy  d  Macrae^  for  resp't 

Newburger,  J. — This  is  an  appeal  by  the  defendant  from  a 
judgment  entered  upon  a  verdict  of  a  jury  directed  by  the  court 
This  action  was  brought  to  recover  the  value  of  certain  picture 
cases  claimed  to  have  been  converted  by  the  defendant  PlaintiflE 
claims  that  one  Simpkins  purchased  from  her  a  quantity  of  lumber, 
and  to  secure  payment  therefor,  upon  the  14th  day  of  June,  1893, 
he  sold  to  her  certain  picture  cases  then  in  the  premises  in  East 
128th  street,  occupied  by  Simpkins.  At  this  time  there  were  five 
cases  in  Simpkins  possession.  That  on  the  morning  of  June  15th 
the  plaintiflP's  husband,  acting  as  her  agent,  called  at  Simpkins'  for 
the  cases,  but  found  the  officers  of  defendant  taking  away  the 
cases,  and,  despite  the  protest  of  plaintiff's  agent,  defendant's  said 
oflScers  removed  the  casea  The  answer  of  the  defendant,  after 
denying  all  the  material  allegations  of  the  complaint,  sets  up,  as  a 
separate  defense,  that  defendant  and  said  Simpkins  enterea  into 
an  agreement  in  the  month  of  October,  1892,  whereby  Simpkins 
agreed  to  manufacture  for  defendant  sixteen  picture  cases,  and 
thereafter  he  completed  and  delivered  eleven  cases  to  defendant, 
for  which  he  was  paid.  That  on  or  about  May  8,  1893,  it  was 
agreed  between  defendant  and  Simpkins  that  defendant  should 
tike  possession  of  the  five  cases,  finish  and  complete  them,  and 
charge  Simpkins  with  the  money  to  be  paid  out  oy  defendant  for 
the  Tabor  and  material  necessary  for  finishing  and  completing 
the  cases,  and  to  deduct  the  sum  of  money  to  be  thus  paid  from 
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the  contract  price  to  be  paid  Simpkins  for  manufactaring  the  five 
cases,  and  pay  any  balance  which  might  remain  to  said  Simpkina. 
In  pursuance  of  said  agreement,  defendant  took  possession  of  the 
five  cases  mentioned  and  referred  to  in  the  complaint,  performed 
work  and  labor  upon  the  same,  and  furnished  material  used  in 
and  towards  completing  the  cases,  and  paid,  laid  out,  and  expended 
for  work  and  labor  bestowed  and  materials  furnished  and  used 
in  and  towards  finishing  and  completing  the  same,  various  sums  of 
money.  That  prior  to  and  on  and  after  said  14th  day  of  June,  1893, 
the  defendant  was  the  owner  and  in  possession  of  said  five  picture 
cases  mentioned  in  the  complaint,  and  entitled  to  the  possession 
thereof.  At  the  trial  the  plaintiff  called  Simpkins  as  a  witness, 
and,  on  cross-examination,  the  defendant  asked  him  the  following 
questions : 

"(I)  Did  you  request  defendant  to  finish  and  complete  them? 
(Objected  to  as  immaterial  and  irrelevant  Objection  sustained. 
Exception.)  (2)  Didn't  you  request  the  defendant  to  pay  the 
wages  of  the  men  working  on  the  cases?  (Same  ruling.  Excep- 
tion.) (3)  Who  finished  them  ?  (Same  ruling.  Exception.)  (4) 
Didn't  the  defendant  finish  them?  (Same  ruling.  Exception.)  (5) 
Did  not  the  defendant  do  all  the  work  on  them  between  May  llth 
and  June  14th?     (Same  ruling.     Exception.)" 

We  think  the  trial  justice  erred  in  excluding  these  questions. 
Tiie  plaintiff  claimed  title  through  Simpkins,  and  defendant  was 
entitled  to  show  by  Simpkins,  as  is  claimed  in  its  answer,  that 
prior  to  the  bill  of  sale  to  the  plaintiff  the  property  had  come  in 
the  possession  of  the  defendant  by  transfer  and  delivery  from 
Simpkins  to  it,  and  properly  no  one  would  be  more  familiar  with 
the  subject  than  Simpkms  himself,  and  therefore  the  questions  put 
to  him  on  cross-examination  was  material.  Without  considenng 
the  other  points  raised  by  the  appellant  the  judgment  must  be  re- 
versed, and  a  new  trial  gra'nted,  with  costs  to  the  appellant  to  abide 
the  event 

All  concur. 

Louisa  Palmer,  PFff,  v.  William  A.  Robinson,  Deft 

{Buffalo  Superior  Court,  Special  Term,  Filed  January,  1895,) 
Evidence — Surveyors. 

A  gurveyor  is  prohibited  from  testifying  as  to  a  survey  made  by  him, 
unless  he  shall  make  oath,  if  required,  that  the  chains  or  measures  used 
by  him  were  conformable  to  the  standards  of  the  state  when  such  survey 
was  made,  and  testimony  that  they  conformed  to  the  standards  of  the 
United  States,  is  insufficient. 

Motion  for  a  new  trial  on  the  minutes. 

Becker  <k  Farnham^  for  prff ;  Hodson  £  Webster,  for  def*t 

White,  J. — The  unit  of  the  chain  or  measure  used  by  survev- 
ors  of  land  in  this  state  is  the  standard  yard  furnished  by  the 
United  States  to  this  state,  in  accordance  with  a  joint  resolution 
of  congress  approved  June  14,  1836.  This  standard  yard  measure 
is  in  charge  of  a  superintendent  of  weights  and  measures,  appoint- 
ed by  the  governor,  lieutenant  governor,  and  secretary  of  state,  or 
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any  two  of  them,  and  holds  his  office  during  their  pleasure.  It 
is  the  duty  of  such  superintendent  to  provide  the  cities  and  coun- 
ties of  the  state  with  such  standard,  and  to  compare  them 
with  those  in  his  possession  us  often  as  onoe  in  ten  years.  The  sup- 
ervisors of  each  county  appoint  a  sealer  of  weights  and  measures, 
whose  duty  it  is,  among  otner  things^  to  take  charge  of  the  county 
standards ;  to  seal  and  mark  with  a  certain  device  all  weights  and 
measures  compared  by  them.  Surveyors  are  prohibited  from  giv- 
ing evidence  in  a  case  like  the  one  in  hand  unless  they  shall  make 
oath,  if  required,  that  the  chains  or  measures  used  by  them 
were  conformable  to  the  standards  which  were  the  stanclards  of 
the  state  at  the  time  such  survey  was  made.  While  the  defend- 
ant did  not  in  terms  require  the  surveyors  produced  by  the  plaint- 
iflE  as  witnesses  on  the  trial  of  this  case  to  make  the  oath  pre- 
scribed by  statute  before  being  permitted  to  testify  respecting  tlie 
measurements  made  by  tliem,  the  question  of  their  competeacv  lo 
testify  was  fairly  raised  and  ruled  upon  adversely  to  the  defend- 
ant under  his  objection  and  exception.  At  the  time  the  question 
was  raised  the  trial  was  in  progress,  and  its  expense  to  the  parties 
had  been  substantially  all  incurred.  The  plaintiflf's  surveyors,  all 
but  one,  at  any  rate,  testified  that  their  chains  or  measures  con- 
formed to  the  United  States  standard,  but  refused  to  say  that  they 
were  conformable  to  the  standard  of  the  state ;  in  fact,  they  ap- 
peared to  be  ignorant  of  the  fact  that  there  was  a  state  standard. 
No  actual  comparison  with  the  United  States  standard  was  ever 
made  by  any  of  these  witnesses,  nor  were  any  two  of  their  meas- 
ures ever  compared  with  each  other.  With  considerable  misgiv- 
ing as  to  the  competency  of  the  evidence,  it  was  admitted  for  two 
reasons .  Firat,  with  the  idea  that  perhaps  authorit}*  might  be 
found  for  the  contention  that,  the  unit  of  standard  measure  of  the 
United  States  being  the  same  as  that  of  the  state,  the  oath  of  the 
surveyoi-s  that  their  measures  correspond  to  the  United  States 
standard  would  satisfy  the  requirement  of  the  statute  in  that  re- 
spect;  and,  second,  if  the  verdict  of  the  jury  should  bef  in  favor  of 
tne  defendant,  the  question  as  to  the  competency  of  the  evidence 
would  be  eliminated  from  the  case.  From  such  an  examination 
as  I  have  been  able  to  make,  I  can  find  no  decision  holding 
that  the  oath  of  the  surveyor  was  a  sufficient  compliance  with  the 
statute,  and  on  principle  I  am  now  satisfied  that  it  was  not  The 
statute  plainly  contemplates  a  comparison  of  the  measure  used  by 
the  surveyor  with  the  standard  of  the  county,  to  be  certified  to  by 
the  sealer  of  weights  and  measures  in  the  manner  pointed  out  in 
the  statute.  Experience  and  observation — indeed,  the  disagree- 
ments of  the  experts  in  this  case — show  that  the  art  of  land  sur- 
veying, as  practiced  in  this  city,  at  any  rate,  is  one  which  requires 
to  be  hedged  about  with  all  possible  safeguards  for  the  protection 
of  property  owners.  The  law  is  intended  to  prevent  the  use  of 
improper  implements  by  surveyors,  and  to  secure,  as  far  as  possi- 
ble, accuracy  in  locating  the  lines  and  boundaries  of  streets  and 
hinds,  to  the  end  that  when  once  establislied  it  may  be  reasonably 
apprehended  they  will  thus  remain  for  all  tima  The  statute  is 
specific  as  to  the  form  of  the  oath  which  is  necessary  to  qualify 
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these  experts  to  testify.  The  oath  in  that  iorxn  was  not  and 
could  not  be  made.  In  my  judgment,  the  importance  of  evidence 
given  bj  experts  of  this  class,  and  its  possible  consequences  to 
owners  of  land,  makes  it  proper  te  prohibit  its  admission,  except 
in  strict  compliance  with  th«  statata  Reflection  has  convinced 
me  that  the  evidence  complained  of  was  improperly  admitted* 
Neither  party  has,  up  to  this  time,  been  seriously  prejudiced  by 
its  admissiory,  because,  as  before  stated,  the  expense  connected 
with  the  trial  had  been  substantially  all  incurred  oefore  the  ques- 
tion was  raised.  The  best  time  to  correct  an  error  is  as  soon  a& 
possible  after  it  is  discovered. 

The  verdict  of  the  jury  is  therefore  set  aside,  and  a  new  trial 
is  granted. 

Motion  granted. 

George  E.  Beardsley,  Prff,  v.  Willis  G.  Pope,  Deft 

(Eaex  County  (hurt,  FOed  January,  1896.) 

1.  JuBTiCBs'  COURTS— Judgment. 

A  judgment  in  justice's  court,  rendered  after  four  days  from  the  time 
tlie  cause  of  action  was  finally  submitted  to  the  justice,  &  void,  where  tb^ 
party  against  whom  it  is  rendered  did  not  consent  to  the  extension  of  time. 

a.  Attorney— Authority. 

Authority  to  appear  for  a  party  in  justice's  court  does  not  carry  with  it 
power  to  enter. into  a  stipulation  to  extend  the  time  within  which  the  jus- 
tice may  render  judgment. 

MotioN  to  vacate  and  set  aside  a  judgment  and  an  execution 
issued  on  a  transcript  filed  in  county  clerk's  office. 
U.  R  Barnard,  for  prflE ;  A.  W,  Boynton,  for  deft 

McLaughlin,  J. — I  think  that  Ihe  motion  should  be  granted. 
A  justice  of  the  peace  has  such  jurisdiction  "as  is  specially  con- 
ferred upon  him  by  statute  and  no  other."  Code  Civ.  Proc  § 
2861.  The  time  in  which  a  justice  must  render  judgment,  after 
a  cause  is  finally  submitted  to  him,  is  limited  by  statute.  The 
statute  is  mandatory.  He  "must  render  judgment  and  enter  it  in 
his  docket  book  within  four  days  after  the  cause  has  been  finally 
submitted  to  him."  Id.  §  3016.  The  statute  requires  two  things^ 
both  of  which  must  be  done  within  the  time  prescribed, — the  ren- 
dering of  judgment,  and  the  entry  of  the  same  in  his  docket  book. 
The  power  of  the  justice  being  thus  limited  by  statute,  and  he  not 
having  acted  within  the  time  prescribed,  his  subsequent  act  of 
rendering  the  judgment  wns  without  jurisdiction,  and  the  judg- 
ment itself  is  void,  unless  iiis  jurisdiction  was  preserved  by  the 
stipulation.  The  stipulation  wiif?  entered  into,  according  to  the 
sworn  statement  of  the  attorney  for  the  defendant,  "without  the 
knowledge  of  or  authority  from  the  defendant"  The  defendant's 
affidavit  states  that  he  "never  in  any  manner  authorized  or  em- 
powered any  one  to  agree  that  said  justice  should  have  more  time 
than  the  statute  gives  in  wliieh  to  remler  judgment"  There  is, 
therefore,  not  only  no  proof  that  tlie  attorney  of  the  defendant 
was  authorized  to  enter  into  such  a  stipulation,  but  there  are  the 
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sworu  statements  of  both  the  defendant  and  his  attorney  that  no 
such  authority  was  conferred.  Authority  to  appear  for  a  party  in 
justice^s  court  does  not  carry  with  it  authority  to  enter  into  a  stip- 
ulation of  the  character  of  the  one  in  question.  Such  a  person  is 
a  meie  agent  He  has  power  to  do  that  which  his  principal  has 
authorized  him  to  do,  and  nomore.  If  he  exceeds  the  authority 
given  him  by  his  principal,  the  principal  is  not  bound.  Here  the 
attorney  was  authorized  to  appear  and  take  charge  of  the  defend- 
ant's interests  so  far  as  the  management  and  control  and  final  sub- 
mission of  the  cause  was  concerned.  When  the  cause  was  argued 
and  finally  submitted  to  the  justice,  the  power  of  the  attorney  to 
represent  his  principal  was  at  an  end.  The  authority  thus  given 
did  not  authorize  the  attorney  to  extend  the  time  withfn  which 
the  justice  must  render  judgment  any  more  than  it  would  have 
given  him  authority  to  satisfy  the  judgment  after  it  had  been  ren- 
dered, had  it  been  in  his  cliciit's  favor.  Stipulations  of  this  char- 
acter were  condemned  in  Flynn  v.  Hancock^  46  Hun,  369;  15  St. 
Rep.  145.  If  the  foregoing  conclusions  are  correct,  then  it  neces- 
sarily follows  that  the  judjjment  rendered  by  the  justice  was  abso- 
lutely void,  and,  being  void,  can  be  assailed  whenever  and  where- 
ever  it  is  sought  to  be  enforced.  Ferguson  v.  Crawford^  70  N.  Y. 
254.     Motion  granted,  with  $10  costs. 


In  the  Matter  of  the  Application  of  Anthony  DiMock,  an  Insol- 
vent Debtor. 

{UUter  County  Court,  Filed  ATareh  12,  1895.) 

1.  InSOLYCHCT— DiSCHAROB. 

An  application  for  the  discharge  of  an  insolvent  <^.ebtor  must  be  made  to 
the  county  court  of  the  county  in  which  ho  has  his  domicile. 

2.  Samb. 

The  insolvent  debtor  was  held,  under  the  facts  and  circumstances  of  this 
ctise»  not  to  reside  in  Ulctor  county,  within  the  meaning  of  §  2150  of  tbd 
Code. 

Application  of  an  insolvent  debtor  for  his  discharge  from  his 
debts. 

Bradbury  C  Ohetwood^  Mr,  English^  and  Millard  F,  Powers,  for 
the  insolvent  and  the  application ;  I\jLmer^  McClure  <i  Bolston  and 
Frederick  Oeller  {David  McClure,  of  counsel),  for  Farmers'  Loan& 
Trust  Co. ;  Butkr^  Stillman  A  Hubbard  and  Arthur  H,  Van  Brunt, 
for  United  States  Nat.  Bank,  nonconsenting  creditors,  and  opposed. 

Oleaswater,  J, — The  petitioner,  an  insolvent  debtor,  seeks  to 
be  discharged  from  his  debts,  under  the  provisions  of  article  1. 
tit  1,  of  chapter  17,  of  the  Code  of  Civil  Procedure,  sections  2149 
to  2187,  inclusive,  commonly  known  as  the  "  Two-Thii*ds  Act" 
The  discharge  is  opposed  bv  creditors  whose  claims  aggregate 
$138,427.31,  upon  the  groundfs,  among  other?  :  First,  that  the  in- 
solvent, at  the  time  of  presei-ting  his  petition,  was  not  a  resident 
ot  the  county  of  Ubter ;  second,  that  he  did  not,  at  the  time  of 
filing  his  petition,  present  consents  executed  by  creditors,  as  re- 
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3 aired  by  the  net ;  tbird,  tbat  he  has  been  guilty  of  such  miseon- 
act  relative  to  matters  involved  as  shoald  bar  his  discharge; 
foarth,  that  the  petition  and  the  proceedings  are  not  in  accord 
with  tlft  provisions  of  the  statute,  m  that  they  are  faulty,  both  in 
substance  and  in  form. 

In  support  of  tfiis  last  contention  so  many  objections  have  been 
urged  that  their  mere  enumeration  would  occupy  almost  as  much 
space  as  is  ordinarily  devoted  to  an  opinion,  and,  while  it  must  be 
conceded  that  in  some  respects  the  proceedings  upon  the  part  of 
the  petitioner  are  slightly  original  and  inartificial,  the  view  taken 
of  the  merits  of  the  application  makes  is  unnecessary  to  discuss 
tliem  at  length.  It  appears  from  the  evidence,  which  is  volumin- 
oas,  if  not  exhaustive,  that  the  petitioner,  in  the  year  1884,  was 
tho  president  of  the  Bankers'  &  Merchants'  Telegraph  Company, 
a  corporation  having  its  principal  place  of  business  in  the  city  of 
New  York ;  that  he  was  also  interested  in  so  called  "  financial 
operations  "  in  Wall  street,  and  was  largely  indebted  to  various 
banks  bankers,  brokers,  and  trust  companies ;  that  on  the  15th 
day  of  May  of  that  year  he  failed,  and  executed  a  general  assign- 
ment for  the  benefit  of  his  creditors,  his  indebtedness  at  that  time 
being  stated  at  $2,633,895.37,  and  his  assets  of  the  nominal  value 
of  $3,848,932.06.  Tbis  assignment  was  subsequently  adjudged 
to  be  void,  and  was  set  aside  in  an  action  brought  for  that  purpose, 
it  appearing  that  the  result,  if  not  the  purpose  of  that  suit,  was  to 
vest  the  title  of  such  assets  as*  he  did  have  in  his  wife.  It  is 
claimed  here  that  the  assignment  and  the  action  wore  so  collusive 
and  tainted  with  fraud  as  to  bar  his  discharge  in  tiiis  proceeding. 
The  statute  provides  that  the  application  for  the  discharge  of  an 
insolvent  debtor  must  be  addressed  to  the  county  clerk  of  the 
county  in  which  the  insolvent  resides  (Code  Civ.  Proa  §  2150); 
that  the  insolvent  must  annex  to  his  petition  written  instrumente, 
executed  by  his  creditors  residing  within  the  United  States,  hav- 
ing debts  owing  to  them  in  good  faith,  then  or  thereafter  to  be- 
come due,  which  amount  to  not  less  than  two-thirds  of  all  the  debts 
owing  by  him  to  creditors  residing  within  the  United  States  (Id. 
§  2152) ;  and  that  the -court  shall  grant  the  discharge  when  itsatis- 
fcictorily  appears,  among  the  other  things  required  by  the  statute, 
that  the  petitioner  is  justly  and  truly  indebted  to  the  consenting 
creditors  in  sums  which  amount  in  the  aggregate  to  two-thirds  of 
all  his  debts  as  hereinbefore  specified  (Id.  §  2174).  It  would 
seem,  therefore,  as  conditions  precedent  to  the  petitioner's  dis- 
charge, thathe  must  affirmatively  establish  (1)  that  at  the  time  of 
f)resentiDg  his  petition  he  was  a  resident  of  the  county  of  Ulster ; 
2)  that  creditors  having  debts  owing  them  in  good  faith  amount- 
ing to  not  less  than  two-thirds  of  all  the  debts  owing  by  him  to 
creditora  in  this  country  shall,  at  the  time  of  the  filing  af  the  peti- 
tion, consent  to  his  discharge  ;  (3)  that  he  is  justly  and  truly  in- 
debtisd  to  the  consenting  creditors  in  a  sum  which  amounts  in  the 
aggregate  to  two-thirds  of  all  his  debts.  It  is  claimed  by  the  in- 
solvent that  his  debts  now  amount  to  $2,442,073.84,  that  credit- 
ors whose  claims  aggregate  $2,303,646.53,  consent  to  his  discharge^ 
St.  Rep.,  Vol.  LXVL        45 
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and  that  be  hiisasseis  to  the  amount  of  $187.62  applicable  to  the 
payment  of  this  i ndebtedaesa  The  nouconsenting  creditors,  upon 
the  other  hand,  claim  that  the  true  amount  of  the  insolvent's  in* 
debtedness  exceeds  three  millions  of  dollars,  and  that  th^consent- 
ing  creditors  do  not  truthfully  represent,  within  many  hundreds 
of  thousands  of  dollars,  two-thirds  of  that  sunt 

As  to  the  first  point,  it  is  well  settled  that  in  all  cases  where  a 
statute  prescribes  residence  as  a  qualification  for  the  enjoyment 
of  a  privilege  or  the  exercise  of  a  franchise,  the  word  "residence'* 
is  equivalent  to  "place  of  domicile"  of  the  person  who  claims  its 
benefit.      PeopU  v.  PlaU,  117  N.  Y.  167;  27  St  Rep.  149:  SUve^f 
v.  Lindsay,  107  N.  Y.  55,  61;  11  St  Rep.  185;  Jaa  Domicile,  %% 
72,  75,  86,  92,  114,  125,  136,  181,  310.  393,  396,  435;  De  Bonntval 
v.  De  Bonneval  1  Curt  Ecc.  856.  864;  Jopp  v.  Wood,  2  De  Gex, 
J.  &  S.  326;  Stale  v.  Grizzard.  89  N.  C.  115,  120;  State  v.  Aldrich, 
14  R  L  171;  Roberts  v.  Gannon,  4  Dev.  &  B.  256,  269.   '^Domicile' 
is  succ^ntly  and  accurately  defined  bv  a  scholarly  writer  as  fol- 
lows:   "In  a  legal  sense,  that  is  propeily  the  domicile  of  a  person 
where  he  has  his  true,  fixed,  permanent  home,  and  principal  es- 
tablishment, and  to  which  whenever  he  is  absent  he  has  the  inten- 
tion of  returning."     Story,  Coiift.  Law  (Ed.  1846)  c  3.  p.  SI.  See, 
also,  Burrill,  Law  Diet;  5  Am.  &  Eng.  Enc.  Lnw.  p.  857:  and  the 
Standard,  Worcester.  Webster,  awd  Stormonth  Dictionaries.  What- 
ever be  the  doctrine  of  the  civil  law.  it  has  uniformiy  been  held 
to  be  the  rule  of  the  common  Isyv  that  that  place  is  a  man's  domi- 
cile which  is  his  home;  that  it  will  bo  presumed  so  to  continue 
until  a  new  one  is  acquired;  that  it  is  in  no  way  aCected  by  a  tem- 
porary residence  elswhere;  and  that,  to  eflfect  a  change,  there  must 
not  only  be  a  change  of  residence,  but  an  intention  to  abandon  the 
former  domicile,accompanied  by  an  actual  abandonment,  with  the 
intention  not  to  return,  and  the  taking  up  of  a  residence  in  another 
place,  with  the  intention  of  staying  there  permanently.    Depuy  v. 
Wurlz,  53  N.  Y.  556;  Frost  v.  Bisbin,  19  Wend.  11;  Von  Hoffman 
V.   Ward,  4  Redf.  Sur.  244;  BarOeU  v.  GUy  of  New  York,  5  Sandf. 
44;  Graham  v.  Public  Adminisiraicr,  4  Bradt  Sur.  127;  Ik  Meli  v. 
De  Meli,  67  How.  Pr.  20, — apparently  settle  the  rule  in  this  state^ 
which,  however,  is  not  diflferent  from  that  held  elsewhere,  where 
the  common  law  prevails.      The  Lauderdale  Peerage,  10  App.  QtA, 
692,  758;  Gillis  v.  Gillis,  8  Ir.  R  Eq.  597;  GapdevieUe  v.  CapdevieUe, 
21  Law  T.  (N.  S.)  660;  Hodgson  v.  De  Beauchesne,  12  Moore,  P.  C. 
285;  Munro  v.  Munro,  7  Clark  &  F.  842.      Did,  then,  within  this 
rule,  the  petitioner  have  a  legal  residence  in  the  county  of  Ulster 
at  the  time  of  filing  his  petition  in  this  court,  on  the  7th   day    of 
August,  1893?     It  appears  from  the  evidence  that  at  that  time, 
and  for  some  years,  he  had  been  a  member  of  the  Peekamose  Fish- 
ing Club,  an  organization  then  composed  of  four  members,  owning 
many  acres  of  mountain  land,  and  raving  an  extensive  fishing  pre- 
serve on  the  headquarters  of  the  Rondout,at  the  foot  of  the  Peek- 
amose Mountain,  in  a  wild  and  unrreauented  part  of  the  Catskill 
Mountains,  but  within  the  territorial  limits  of  the  town  of  Den- 
ninpr,  in  this  county.     Its  purpose  is  the  protection,  increase,  and 
ca})ture  of  brook  trout,  and  the  proniOvion  of  social  intercourse 
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and  rational  amusement  amon^  its  members.  There  is  upon  the 
grounds  a  clubhouse,  divided  mto  nine  bed  rooms,  a  dining  room, 
and  a  kitchen,  having  a  frontage  of  88  and  a  depth  of  25  feet, 
with  two  small  extentions  in  the  rear.  It  is  constructed  in  part 
of  lumber,  in  part  logs,  and  is  principally  used  during  the  summer 
montha  The  constitution  and  by-laws  of  the  club  provide  that 
a  room  in  the  clubhouse  shall  be  assigned  to  each  member,  and 
that  the  privil^e  of  the  clubhouse  may  be  extended  to  the  fami- 
lies of  membera  The  petitioner's  family  consists  of  his  wife,  her 
mother  a  daughter,  a  son,  and  himself.  The  other  members  of 
the  cluD,  with  their  families,  visit  the  clubhouse  from  time  to  time, 
and  are  assigned  rooms  as  provided  by  the  by  laws.  All  the 
members,  when  at  the  clubhouse,  have  their  food  cooked  in  com- 
mon, and  eat  together  in  the  club  dining  room,  being  waited  upon 
by  such  servants  as  the  members  take  with  them  to  the  mountains, 
there  being  no  clubhouse  servjtnts.  The  clubhouse  is  some  dis* 
tance  removed  from  any  of  the  mountain  settlements,  in  fact  from  • 
any  human  habitation;  the  nearest  hamlet  on  the  east  being  Wat- 
son's Hollow,  four  or  five  miles  distant,  and  there  being  a  single 
mountain  cabin  at  Bull  Run,  on  the  Rondout,  about  four  miles  to 
the  westward,  while  the  wilderness  to  the  southwestern  Catskills 
stretches  in  unbroken  solitude  for  miles  to  the  north  and  south. 
There  are,  of  course,  no  church,  no  schools,  no  neighbors,  and  no 
society  other  than  that  consisting  of  the  members  of  the  club, 
their  families,  and  guests.  The  petitioner  and  his  family  for  some 
years  have  spent  the  summer,  and  occasionally  the  late  spring  and  . 
early  autumm,  at  this  place,  with  such  other  members  of  the 
club  and  their  families  as  went  there.  The  residue  of  the  year 
has  been  passed  at  Elizabeth,  in  the  state  of  New  Jersey,  where 
they  occupy  a  house,  the  title  to  which  is  vested  in  the  petitioner's 
wifa  This  house  is  about  forty  feet  in  front,  is  two  stories  in 
height  with  the  ordinary  mansard  roof,  and  has  the  usual  rooms 
of  a  citv  dwelling  of  that  clasa  It  is  occupied  solely  by  the  peti- 
tioner, his  family  and  their  servants,  and  is  fully  furnished  with 
the  furniture  owned  by  the  petitioner  during  the  years  of  aflSuence 
which  preceded  his  failure.  For  some  years  prior  to  living  in  this 
house  the  petitioner  and  his  family  occupied  another  dwelling  at 
Elizabeth,  of  much  the  same  character,  the  value  of  which  can  to 
Pome  extent  be  estimated  from  the  fact  that  the  Equitable  Life  As- 
surance Society  of  New  York  loaned  $20,000  upon  it.  The  relatives 
of  the  petitioner  and  of  his  wife  live  at  Elizabeth,  and  his  wife  and 
children  are  connected  with  a  church  and  Sunday  school  and  some 
of  the  social  organizations  of  that  city.  It  is  to  Elizabeth  they  liave 
always  annually  returned  when  the  approached  of  winter  deprives 
the  atmosphere  of  the  Catskills  of  that  balsamic  softness  for  which 
the  region  is  noted.  As  the  petitioner  swore  in  support  of  this 
appliciition  that  he  had  been  a  resident  of  Ulster  county  for  the 
last  fifteen  years,  it  is  claimed  by  the  learned  counsel  wlio  repres- 
ent him  that  the  court  is  precluded  by  that  testimony  from  finding 
otherwise.  This  contention  can,  however,  l)ardly  be  said  to  be  well 
founded,  in  view  of  the  fact  that  he  is  an  interested  party,  it  hav- 
ing always  been  held  since  the  passage  of  t!ie  act  permitting  par- 
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ties  in  interest  to  testify  in  their  own  behalf  that,  even  though 
their  testimony  be  uncontradicted  by  other  witnesses,  yet  their  in- 
tei'est  in  the  event  creates  such  a  question  as  to  credibility  tis  to 
justify  the  court  in  disregarding  it,  if  all  the  evidence  in  the  case 
requires  its  rejection,  wvin  v.  De  Miranda,  140  N.  Y.  662-666; 
55  St  Rep.  840 ;  Canajoharie  Not  Bank  v.  Die/endorf,  128  N.  Y. 
191-200 ;  83  St  Rep.  889 ;  Joj/  v.  Die/endorf,  130  N.  Y.  6-9 ;  40 
St  Rep.  491;  Honegger  v.  Weltstdn,  94  N.  Y.  252-261;  Wohlfahrt 
V.  Beckerl,  92  N.  Y.  490^97;  Mwoodv,  Telegraph  Cb.y  45  Id. 
549 ;  Qoldsmilh  v.  Coverly,  75  Hun,  48 ;  56  St  Rep.  857.  The 
strength  of  the  insolvent's  testimony  is,  however,  somewhat  les- 
sened by  the  following  admitted  facts :  In  the  general  assign- 
ment executed  by  him  in  1884  he  states  that  he  is  a  resident  of 
the  city  of  New  York.  In  the  action  brought  to  set  aside  that 
assignment  it  was  by  his  procurement  alleged  and  adjudged  that 
in  December,  1885,  he  was  a  resident  of  that  city.  In  a  deed  ex- 
ecuted by  him  at  Elizabeth  in  October,  1892,  lo  Josiah  W.  Went- 
worth,  one  of  his  fellow  members  in  the  Peekamose  Fishing  Club, 
and  conveying  an  interest  in  land  in  Ulster  county,  he  describes 
himself  as  being  a  resident  of  Elizabeth.  In  a  deed  executed  by 
his  procurement  in  February,  1893,  to  his  wife,  she  is  described  as 
residing  at  Elizabeth.  During  the  last  ten  years,  when  away  from 
home  and  registering  at  hotels,  he  has  registered  his  residence  as  at 
Elizabeth  ;  never  at  Peekamose.  In  the  testimony  given  by  him 
in  an  action  brought  by  one  of  the  contesting  creditors  he  testified 
that  for  the  last  ten  years  he  has, resided  in  the  cities  New  York 
and  Elizabeth.  And  he  testifies  that,  in  event  of  this  application 
being  granted^  it  is  his  intention  once  more  to  engage  in  business 
in  Wall  street,  in  the  city  of  New  York,  which  is  but  a  few  miles 
distant  from  Elizabeth. 

Under  all  these  undisputed  facts,  it  would  hardly  seem  that 
even  within  the  most  elastic  construction  which  the  court  is  justi- 
fied in  giving  to  the  terms  "residence"  and  "domicile,"  the  peti- 
tioner can  legally  be  said  to  had  been  a  resident  of  Ulster  county, 
at  the  time  of  filing  this  petition. 

It  is  quite  true  that  the  two-thirds  act  is  a  remedial  statute  in- 
tended to  accomplish  a  beneficent  result,  and  should  therefore  be 
liberally  construed.  ,  Also  it  is  true  that  much  power  and  discre- 
tion is  vested  in  the  court  to  which  this  application  is  addressed. 
But  all  discretion  vested  in  courts  and  judges  is  judicial,  and  not 
arbitrary;  and  it  is  an  abuse,  not  an  exercise,  of  judicial  discretion 
to  permit  the  provisions  of  even  a  remedial  statute  to  be  enlarged 
to  such  an  extent  as  to  bring  within  its  terms  a  class  of  cases  ex- 
pressly excluded  by  the  legislature.  Such  a  construction,  in  the 
end,  produces  results  more  harmful  in  theireffect  than  the  fancied 
wrong  it  improperly  seeks  to  remedy.  This  conclusion  renders  an 
extended  discussion  of  the  remaining  questions  involved  unneces- 
sary, although  it  may  not  be  amiss  briefly  to  say  that  the  evidence 
falls  far  short  of  satisfying  me  that  the  petitioner  has  either  pro- 
duced the  consents  of  creditors  required  by  the  statute,  or  that  he 
is  justly  and  truly  indebted  to  the  creditors  who  have  consented  to 
the  amount  he  and  they  claim.     Upon  the  contrary,  I  am  at  a  loss 
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to  understand  apon  what  view  of  the  law  an  indebtedness  to  John 
R  Yule,  one  of  such  creditors,  to  the  amount  of  $331,815.62,  can 
justly  and  truly  be  said  to  exist;,  in  vi^w  of  Mr.  Yale  s  own  testi- 
mony as  to  the  facts  out  of  which  it  is  claimed  to  have  arisen. 
Tlie  claim  of  John  R  Hageman,  another  consenting  creditor,  to 
the  amount  of  $171,212, 78,  does  not  f^ppear  upon  the  schedule  of 
the  insolvent'c  creditors  filed  with  his  general  assignment  in  1884, 
and  the  debt  now  claimed  to  be  due  is  also  claimed  to  have  ma- 
tured before  that  time .  While  this  omission  could  not  of  course, 
prejudice  the  creditor,  who  was  not  consulted  regarding  the  pre- 
paration of  those  schedules,  and  whose  testimony  on  this  proceed^ 
•was,  I  think,  frankly  and  fairly  given,  yet  its  omission  at  that  time 
is  some  evidence  a::  to  the  view  then  taken  by  the  insolvent  of  the 
transactions  out  of  which  it  is  now  claimed  the  indebtedness  arose. 
It  would  seem  also  that  there  were  included  in  those  schedules 
claims  aggregating  considerably  over  $1,000',000,  not  included  in 
the  schedules  of  the  insolvent's  creditors  now  filed.  It  is  urged 
that  of  those  claims  upwards  of  $777,000  have  been  absolutely, 
and  upwards  of  $247,000  conditionally,  released,  but  it  is  doubt- 
ful whether  the  authority  to  make  the  release  executed  by  Russell 
Sage,  the  Third  National  Bank  of  the  city  of  New  York,  and 
Haguu  &  Harris  for  claims  aggregating  about  $120,000  is  suffi- 
'  ciently  proven  for  the  purpose  of  this  application;  and  it  is  by  no  . 
means  clciir  that  the  claim  of  the  Quebec  Bank  for  $48,817  is  not 
within  the  ctatuta  In  fact,  the  marshaling  of  the  alleged  claims 
of  the  consenting  creditors,  the  reasons  assigned  for  the  failure  to 
include  claims  admitted  once  to  exist  ^nd  never  paid,  the  insist- 
ence that  the  statute  of  limitations  bars  the  consideration  of  claims 
of  creditors  tu  the  amount  of  hundreds  of  thousands  of  dollars, 
who  have  no«  been  afforded  an  opportunity  to  be  heard  in  their 
own  behalf,  and  an  equally  strenuous  insistence  that  claims  of 
friendly  creditors,  standing  upon  precisely  the  same  legal  foot- 
ing, are  not  barred  by  that  statute,  is  an  attitude  hardly  cal- 
culated to  produce  an  unduly  favorable  impression  upon  the  mind 
of  the  court.  It  is  unnecessary  to  discuss  the  allegation  of  col- 
lusion and  friiudulent  intent  to  which  much  attention  has  been  de- 
voted by  counsel  upon  both  sides,  as  upon  the  whole  case  I  am 
of  the  opinion  th:.t  the  decree  prayed  for  should  be  refused,  and 
an  order  may  be  entered  denying  the  application  and  dismissing 
tlie  proceeding  upon  the  merits,  with  costs  to  the  opposing  credi- 
tors and  against  the  petitioner. 


Albert  Eitchie,  as  Receiver,  etc.,  App'lt,  v.  Seaboard  Nat- 
ional Bank,  Resp't, 

{New  York  Common  Fleas,  General  Term,  Filed  Aprill,  1895,) 
TwAir— Pkeferred  cause. 

A  cause  cannot  be  preferred,  under  §  793  of  the  Code,  where  no  notice 
of  trial  has  been  served. 

Appeal  from  so  mnch  of  an  order  as  denied  the  motion  for  a 
preference  of  the  cause. 

WilUam  D.  Tyndall^  for  app'lt ;  Herman  Asron^  for  resp't 
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BiscHOPP,  J. — The  determination  below  that  the  plaintiffs 
motion  for  a  preference  should  be  denied  is  clearly  to  be  sup- 
ported. In  order  that  the  right  to  a  preference  under  section  791 
of  the  Code  of  Civil  Procedure  may  be  preserved  and  successfully 
invoked,  it  is  essential  that  the  part^  desiring  the  preference 
*'  serve  upon  the  opposite  party,  with  his  notice  of  trial,  a  notice 
that  an  application  will  oe  made  to  the  court  at  the  opening 
thereof,  tor  leave  to  move  the  same  as  a  preferred  cause."  Code 
Civ.  Proa  §  793.  In  the  present  case,  no  notice  of  trial  having 
ever  been  served,  it  results  that  the  plaintiflE*s  failure  to  comply 
with  the  statutory  requirements  deprived  him  of  the  benefit 
sought  to  be  availed  of.     Fox  v.  Quinn,  12  Supp.  725. 

Order  affirmed,  with  costs. 


Moses  Zimmerman  et  al,  App'lt,  v.  Charles  Bloch,  Resp't 

(Nno  York  Common  Pleas,  General  Term,  Filed  April  1,  189.) 

1.  Appeal — Time  of  taking. 

An  order,  setting  aside  a  judgment  and  granting  a  new  trial  in  the  dis- 
trice  court  of  the  city  of  New  York,  does  not  stay  the  time  within  which 
an  appeal  mnst  be  taken  from  such  Judgment. 

.2.  JuDGMBNT— Vacation— Power  OP  district  court. 

Section  1,  chap.  750  of  1894  relates  only  to  judgments  rendered  by  de- 
fault. 

Appeal  from  a  judgment  in  favor  of  defendant  rendered  by 
thejustice  without  a  jury. 

Samuel  D.  Levy^  for  applts  ;  Julius  Levy^  for  resp't 

BiscHOPP,  J. — After  active  litigation,  judgment  in  favor  of  the 
defendant  in  this  action  was  rendered  by  the  justice  below,  and 
entered  on  the  22d  day  of  September,  1894.  Within  twenty  days 
thereafter  the  plaintiflfs  moved  before  the  justice  that  the  judg- 
ment be  set  aside,  and  a  new  trial  ordered,  which  motion  was 
granted.  Subsequently,  on  motion  of  the  defendant,  that  order 
was  vacated,  and  on  the  15th  day  of  December,  1894,  plaintiffs  in- 
stituted this  appeal  from  the  order  last  made.  It  thus  appears 
that  the  appeal,  if  considered  as  taken  from  the  judgment,  was 
not  seasonably  instituted,  a  period  of  more  than  twenty  days  hav- 
ing elapsed  since  its  entry  upon  the  docket  (Code  Civi  IProc.  §§ 
3046,  3213  ;  Consolidation  Act,  §  1438),  and  from  the  respective 
orders  no  appeal  would  lie  to  this  court,  Jacobs  v.  Zehner  9  Misa 
Rep.  455 ;  61  St.  Rep.  104 ;  Wensley  v.  Randolph]  'J  Misa  Rep. 
457;  61  St.  Rep.  131.  But  appellants  contend  that  the  date  of 
the  second  order  must  be  taken  as  the  date  of  the  judgment  by 
reason  of  the  fact  that,  pending  the  expiration  of  the  time  to  ap- 
peal therefrom,  it  became  a  nullity  by  the  force  of  the  order^  va- 
cating it,  and  that  the  second  order,  by  vacating  the  first,  revived 
the  judgment  and  fixed  the  date  of  its  final  rendition.  If  this 
view  were  to  be  adopted,  it  would  necessarily  involve  the  result 
that  the  judgment,  as  of  that  date  was  void,  as  being  rendered 
after  the  lapse  of  eight  days  from  the  date  of  the  trial,  Consolida- 
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tion  Act,  §  1384  ;  Bloomer  v.  Merrill^  1  Daly,  435 ;  but  is  clear 
4hat  the  order  setting  aside  the  judgment  and  granting  a  new  trial 
was  beyond  the  power  of  the  justice  to  make,  and  the  judgment 
as  raamred  was  m  no  way  affected.  Therefore  the  appeal  comes 
to  late,  and  must  be  dismissed. 

Prior  to  the  late  amendments  of  section  1367  of  the  Consolidation 
Act  (Laws  1882,  a  410)  by  chapter  750  of  the  Laws  of  1894,  a 
justice  of  a  district  court  unquestionably  had  no  jurisdiction  to 
set  aside  a  judgment  and  order  a  new  trial  of  a  cause  tried  before 
him,  Bloomingdale  v.  Adler^  7  Misc.  Rep.  182;  57  St  Rep.  524; 
Scliwariz  v.  Wechkr^  49  St  Rep.  145  ;  but  it  is  claimed  that  this 
power  has  been  given  by  the  amendatory  act  noted.  Such  is  not 
Its  effect.  The  act  cannot  be  construed  as  relating  to  judgments 
other  than  those  rendered  upon  a  default  Nothing  therein  con- 
tained gives  a  justice  power  to  order  a  new  trial,  and  the  jurisdic- 
tion to  "  vacate,  modify,  and  set  aside  "  clearly  appears  to  have 
been  intended  as  but  auxiliary  to  the  power  to  set  aside  a  default 
If  the  first  sentence  of  the  statute  leaves  any  doubt  as  to  the  ques- 
tion, it  is  removed  by  the  last,  which  provides:  "He  [the  justice] 
may  likewise,  as  a  condition  for  opening  any  such  defjxult,  or 
vacating,  modifying  or  setting  aside  any  judgment,  order  any  de- 
fendant in  default  to  give  an  undertaking,"  eta,  that  he  will  not 
delay  plaintiff's  collection  of  his  claim  "  if  the  plaintiff  shall  pre- 
vail on  the  trial  of  such  action."  We  may  well  point  out  the  sit- 
uation which  would  be  presented  by  the  opposite  construction  of 
the  act  A  defeated  litigant  would  be  required  to  await  the  ex- 
piration of  the  time  within  which  the  justice  would  have  power  to 
vacate  or  modifv  the  judgment  in  order  that  a  definite  position 
u{X)n  appeal  might  be  intelligently  assured,  yet  the  expiration  of 
this  period  would  mark  the  limit  of  the  time  to  appeal.  Our  con- 
clusion is  that  by  the  judgment  originally  rendered  upon  the  trial 
of  this  action  the  cause  was  determined.  The  first  order  made 
thereafter  was  a  nullity,  and  that  from  which  this  appeal  is  taken 
was  necessarily  without  significance.  Appeal  dismissed,  but  under 
the  circumstances  of  the  case,  without  costs. 


Joseph  Lamb  ei  al^  App'lts,  v,  Benjamin  D.  Traitel  el  al^ 

Resp'ts. 

(New  York  Ckmman  Pleas,  General  Term,  Filed  AprU  1,  1896.) 

S^ufi— ExcEssrvE  delitery. 

Upon  the  delivery  by  the  Vendor  of  a  quantity  of  goods  exceeding  the 
amount  called  for  by  the  contract,  the  purchaser  may,  upon  discovery  of 
the  fact,  repudiate  the  delivery  as  to  the  excess  and  tender  such  excess 
to  the  vendor. 

Appeal  from  a  judgment  on  favor  of  plaintifts,  rendered  by 
the  justice  without  a  jury. 

Albridge  C  Smithy  for  app'lts ;  P.  C.  TalmaUy  for  resp'ts. 

BiscHOFF,  J. — This  action  was  brought  to  recover  the  agreed 
price,  as  alleged,  of  19,718  pounds  of  lithographing  stone  sola  and 
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delivered  by  plaiutiflEs  to  defendant?.  The  facts  in  the  case  appear 
to  be  that  the  defendants,  bein^  in  need  of  some  small  quantity  of 
this  stone,  approached  the  plaintifib  with  an  offer  to  purchase. 
Plaintiffs  declined  to  sell  the  small  amount  required,  but  proposed 
a  sale  at  the  price  of  one  cent  per  pound,  should  defendants  take 
all  in  stock  at  that  prica  The  amount  in  stock  was  approximated 
by  plaintiffs  to  be  "  between  two  and  three  tons,''  and  defendants 
thereupon  concluded  the  agreement  upon  the  terms  stated.  The 
stone  was  then  carted  from  plaintiffs'  places  of  storage  by  defend- 
ants' employe,  whose  duties  comprised  merely  the  mechanical  acts 
of  loading  and  transferring  what  was  offered ;  and  the  amount  so 
taken  was  checked  off  by  plaintiffs'  servant,  but  no  tally  was  made 
by  defendants.  Thereafter  a  bill  for  the  price  of  19,718  pounds, 
the  amount  which  was  actually  taken,  was  sent  to  defendants,  who 
replied  by  letter,  wherein,  after  stating  the  agreement,  they  con- 
cluded as  follows  : 

"  If  we  have  received  more  than  3,000  pounds,  this  is  the  first 
intimation  of  it  We  don't  want  more.  This  is  all  we  agreed  to 
purchase.  Balance  is  at  your  disposal,  and  we  shall  expect  to  be 
reimbursed  for  the  cartage  on  this  balance." 

The  defendants  shortly  afterwards  wrote  again,  correcting  the 
mistake  which  was  made  in  the  statement  that  a  sale  of  but  3,000 
pounds  was  agreed  upon,  and  stated  that  th^  were  prepared  to 
pay  for  "between  two  and  three  tons."  The  justice  rendered 
judgment  in  favor  of  the  plaintiffs  for  the  value  of  three  tons,  which 
sum  had  been  tendered  oy  defendants,  and  paid  into  court,  and 
the  plaintiffs  have  taken  this  appeal. 

In  our  view  the  determination  below  is  clearly  to  be  given  sup- 
port Defendants  agreed  to  take  plaintiffs'  whole  stock  of  stone, 
of  which  they  accordingly  accepted  delivery  without  actual  exam- 
ination into  the  quantity  received  ;  but  this  was  in  reliance  upon 
plaintiffs'  representations  that  the  amount  thus  to  be  purchased 
was  between  two  and  three  tons,  and  upon  this  representation  they 
had  a  right  to  rely.  Certainly,  they  were  not  required  to  retain 
and  pay  for  a  quantity  so  greatly  in  excess  of  the  agreement  as 
that  aelivered, — between  nine  and  ten  tons.  Immekliately  upon 
discoverv  of  the  facts,  they  disaffirmed  the  sale,  as  to  the  excess, 
and  tendered  such  excess  to  plaintiffs.  This  tender  was  sufficient, 
without  an  actual  return.  Hayden  v.  Demets,  53  N.  Y.  429; 
Coplay  Iraa  Go.  v.  ft>/?e,  108  N.  Y.  236 ;  13  St  Rep.  480 ;  21 
Am.  &  Eng.  Enc.  Law,  p.  557,  and  cases  cited.  Nor  were  de- 
fendants in  fault  in  that  they  did  not  tender  back  the  whole 
quantity  received.  Upon  a  delivery  excessive  of  the  quantity 
called  for  by  the  contract,  they  had  a  right  to  stand  upon  the 
agreement,  and  repudiate  the  delivery  as  to  the 'excess.  Hart 
v.  mils,  15  Mees.  &  W.  85 ;  Benj.  Sales,  §§  689,  691 ;  21  Am.  & 
Eng.  Enc.  Law,  p.  540 ;  Crosh  v.  Ecjlin,  2  Barn.  &  Add.  106. 
Similarly,  in  ^oit  v.  Warner^  2  Lans.  49,  a  recovery  was  had  in 
the  case  of  mutual  mistake  resulting  in  the  delivery  of  a  smaller 
Quantity  than  that  intended,  where  the  plaintiff  had  not  rescinded 
the  sale,  nor  returned  the  goods  delivered.  The  judgment  must 
be  affirmed,  with  costs. 
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Edward  McKamara,  Re8p%  v.  Brooklyn  City  Railroai> 
Company,  App'lt. 

{JSrookiyn  City  Court,  General  Term,  Filed  Ma/reh  26, 1895.) 

1.  KAflTER  AND  SERVANT— APPLIANCES. 

A  master  cannot  discharge  itself  from  the  consequences  of  a  failure  to 
furbish  adequate  brakes  for  its  cars  by  directfhg  its  iservants  or  agents  to 
do  it,  and  sueld  itself  from  lial^ility  on  the  ground  that  the  injuries  were 
due  to  the  negligence  of  a  fellow  servant. 

9.  Appeal— OoNFLicnNO  wpfus^cj^. 

A  verdict,  on  conflicting  evidence,  will  not  be  disturbed  on  appeal. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  de- 
fendant, and  from  an  order  denying  a  motion  for  a  new  trial. 
Morris  &  Whitehousej  for  app  it ;  Jos,  <t  Tkos,  H,  Troy^  for  resp't 

Osborne,  J. — PlaintiflE  was  a  conductor  on  one  of  defendant'^ 
trolley  cars  running  on  its  Third  avenue  line  to  Ft  Hamilton, 
when,  on  October  11,  1892,  another  trolley  car  of  the  same  line 
(Na  800)  approached  from  the  rear,  and  crashed  into  the  car  of 
which  plaintifiE  was  conductor,  and  severely  injured  him.  This- 
action  was  brought  to  recover  damages  for  such  injuries,  on  the 
ground  that  the  collision  was  due  to  defective  blokes  on  the  car 
which  ran  into  plaintiffs  car,  and  that,  by  rea^n  of  such  defective 
brakes,  the  motorman  in  charge  of  the  colliding  car  was  unable  to 
stop  his  car  in  time  to  avoid  a  collision.  The  evidence  of  the 
motorman  who  had  been  running  the  car  with  the  alleged  defec- 
tive brakes  was  to  the  eflEect  that  on  a  previous  trip  heiad  found 
that  the  brakes  on  his  car  would  not  work  properly,  and  had  so 
informed  his  conductor ;  that  on  a  subsequent  trip  he  started  from 
Twenty-Fifth  street  and  Third  avenue  to  go  to  Ft.  Hamilton ;  that, 
by  the  time  he  got  as  far  as  Sixty-Fifth  street,  he  found  his  brake 
so  inefficient  that  he  determined  to  turn  back ;  that  he  returned  to 
the  defendant's  repair  shop  on  Twenty-Sixth  street,  ran  his  car  in 
there  over  a  pit  called  the  attention  of  the  man  in*  charge  there  to 
the  condition  of  the  brakes,  and  one  of  the  workmen  was  then  di- 
rected by  the  man  in  charge  to  examine  the  car,  and  see  what  was 
the  matter  with  it ;  that  this  workman  got  under  the  car,  and, 
after  examining  it  for  four  or  five  minutes,  told  the  motorman  the 
car  was  all  right,  and  to  run  it ;  that  the  motorman  accordingly 
started  out  again  with  the  car,  still  finding  trouble  with  his  brakes, 
and  on  the  second  trip  thereafter,  as  he  approached  plaintiffs  car 
next  in  front  of  him,  he  was  unable  to  stop  his  car  on  account  of 
the  failure  of  the  brakes  to  work,  and  the  collision  ensued  by 
which  plaintiff  was  injured.  Defendant  put  a  number  of  its  em- 
ployes on  the  stand  to  disprove  this  story  of  the  motorman,  includ- 
mg  the  conductor  of  the  alleged  defective  car,  starters  at  Twenty- 
Fifth  and  at  Sixty-Fifth  streets,  and  the  man  in  charge  of  the  re- 
pair shop,  all  of  whom  contradicted  the  motorman's  evidence.  It 
also  called  other  motormen  as  witnesses,  to  endeavor  to  show  that, 
when  they  used  the  car  in  question  the  preceding  month,  its  brakes 
were  in  good  order. 
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We  are  asked  to  reverse  this  judgment  on  the  ground  that  it 
was  against  the  weight  of  evidence.  It  does  not  seem  to  us  to  be 
our  duty  so  to  do.  There  was  some  corroboration  of  the  slory  oi 
the  motorman  in  the  evidence  of  the  conductor.  The  latter  ad- 
mitted that  in  the  morning  on  an  earlier  trip,  lie  found  fault  with 
the  motorman  for  not  promptlv  stopping  the  car  when  signaled  to 
.  stop,  and  that  the  motorman  then  told  him  that  he  ooald  not  stop 
the  car  because  the  brakes  failed  to  work  properly ;  and  the  con- 
ductor likewise  admitted  that  in  such  case  it  was  his  duty  to  re- 
port the  car,  but  that  on  this  occasion  he  failed  to  do  so.  The  con- 
ductor's trip  slip  for  that  day  was  also  fjut  in  evidence  by  defend- 
ant, and  that  contained  some  corroboration  of  the  motorman's  tes- 
timony as  to  his  returning  to  Twenty-Fifth  street  befoi-e  making  a 
round  trip.  Notwithstanding  the  preponderance  in  numbers  of 
witnesses  for  the  defendant,  there  is  no  such  preponderance  of  evi- 
dence here  as  would  justify  us  in  setting  aside,  as  against  the 
weight  of  evidence,  the  verdict  of  a  jury,  who  saw  the  witnesses 
on  both  sides,  heard  them  testify,  and  who  are  better  quali- 
fied to  judge  of  their  credibility  from  their  appearance  and  conduct 
on  the  witness  stand  than  we  are  from  reading  their  evidence  in 
print 

There  can  be  no  question  but  that  the  evidence  adduced  by  the 
plaintiff,  credited  as  ii  was  by  the  jurv,  made  out  a  condition  of 
affairs  which  would  render  the  defendant  liable.  Its  duty,  unques- 
tionably, was  to  furnish  adequate  brakes  for  its  cars,  and  to  keep 
them  in  proper  order ;  and  it  cannot  discharge  itself  from  the  con- 
sequences of  a  failure  to  perform  that  duty  by  directing  its  ser- 
vants or  agents  to  do  it,  and  then,  when  the  duty  is  left  unper- 
formed, shield  itself  from  liability  on  the  ground  that  the  injuries 
complained  of  were  due  to  the  negligence  of  a  fellow  servant 
Booth  V.  Railroad  Go,,  73  N.  Y.  38  ;  Lilly  v.  Railroad  Co,,  107  id. 
566 ;  12  St  Rep.  468. 

No  exception  wa^  taken  to  the  charge  as  requested  by  plaintiff's 
counsel  at  folio  296,  and  we  are  not  therefore  called  upon  to  con- 
sider It 

The  judgment  appealed  from  and  order  denying  motion  for  a 
new  trial  must  be  affirmed,  with  costs. 


People  ex  rel  Adam  A.  Cross,  AppMt,  v.  James  J.  Martin  eioi, 
as  Police  Commissioners,  eta,  Resp'ts. 

{Supreme  Court,  Qeneral  Term,  PXret  Department,  Filed  March  15,  1896,) 

1.  Municipal  corporation — Police — Proof. 

The  decision  of  the  police  commissioners  discharging  a  policeman,  which 
is  supported  onhr  by  the  uncorrolK)rated  and  self-contradictory  testimony 
of  the  keeper  of  a  house  of  prostitution,  will  be  reversed. 

2.  Witnesses — Cross-examination. 

Where  a  witness  has  testified  as  to  her  occupation  at  the  time  of  the  oc- 
currences narrated  by  her,  a  refusal  to  allow  her  to  be  cross-examined  is 
to  her  present  whereabouts  and  occupation  cannot  be  justified  on  the 
ground  that  she  has  reformed  and  should  be  protected  from  exposure  as  to 
her  past  life. 
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{L  EVIDBNCS— JUDCaiOi  NOTICE. 

The  court  may  take  judicial  noHoe  of  the  fact  that  persons,  who  are  en- 
gaged in  business  and  cannot  read  and  write,  hare  their  faculty  of  mem- 
ory more  acutely  educated. 

Certiorari  to  review  the  action  of  the  board  of  police  commis- 
sioners in  dismissing  the  relator  from  the  police  force. 
Mi/iu  Rool,   for  relator ;  Francis  L,  WeUman^  for  resp'ts. 

Van  Brunt,  P.  J. — On  the  13th  day  of  August,  1894,  certain 
.  charges,  forty-six  in  number,  were  presented  to  the  respondents 
against  the  relator,  who  was  then  a  captain  of  the  police  force  of 
the  city  of  New  York.  Notice  of  the  preference  of  said  charges, 
and  of  the  time  and  place  when  the  same  would  be  publicly  ex- 
amined, was  served  upon  the  relator ;  and  thereafter,  on  the  15th 
day  of  August,  1894,  and  subsequent  days,  a  trial  was  had,  and 
on  the  31st  day  of  August  it  was  by  the  said  police  commissioners 
**  resolved,  declared,  ordered,  and  adjudged  that  the  said  charges 
are  true,  and  that  the  said  Adam  A.  Cross  be,  and  he  hereby  is,  dis- 
missed from  the  police  force  of  the  police  department  of  the  city  of 
New  York."  It  appears  upon  inspection  of  the  record  of  the  trial  that 
upon  charges  thirteen  to  twenty-three,  inclusive,  and  twenty-five  to 
thirty-five  inclusive,  no  evidence  was  offered,  and  it  would  seem 
that  the  police  commissioners  had  dismissed  such  charges ;  but  in 
their  judgment  they  find  the  same  to  be  true,  notwithstanding 
such  dismissal.  It  might  be  a  subject  of  interesting  inquiry,  per- 
haps, to  know  whether,  in  the  punishment  of  the  relator,  the  whole 
of  the  charges  had  not  been  considered,  instead  of  those  only  in 
respect  to  which  proof  had  been  offered.  The  first  twelve  of  the 
charges  relate  to  the  accepting  of  money  for  permitting  to  be  kept 
open  a  disorderly  house  at  No.  144  Christie  street,  kept  by  one 
!^tie  Schubert.  The  thirteenth  charge  was  founded  upon  al- 
leged neglect  of  duty  in  permitting  said  house  to  be  kept  open. 
The  twenty-fourth  charge  was  founded  upon  alleged  neglect  of 
duty  in  allowing  a  similar  house  to  be  kept  open  at  Na  28 
Bayard  street  The  thirty-sixth  charge  was  founded  on  an  al- 
leged n^lect  of  duty  ip  allowing  a  similar  house  to  be  kept  open 
at  No.  6  Delancey  street  The  thirty -seventh  to  the  forty-fourth 
charges  were  founded  upon  the  alleged  taking  of  money  for  per- 
mitting a  similar  house  to  be  kept  open  at  No.  24  Bayard  street, 
by  one  Rhoda  Sanford:  The  forty-fifth  charge  was  founded  upon 
allied  neglect  of  duty  in  permitting  said  house  No.  24  Bayard 
street  to  be  kept  open.  And  the  forty -sixth  charge  was  founded 
upi»n  on  allegation  of  a  complaint  having  been  made  by  one 
Hendrickson  to  the  relator  of  money  being  taken  by  a  patrolman 
of  the  police  force  named  Kelly  to  influence  him  in  the  perform- 
ance ot  his  duty,  and  a  failure  and  omission  upon  the  part  of  the 
relator  to  report  said  dereliction  of  duty  upon  the  part  of  said 
patrolman  to  the  inspectors  of  his  district,  and  a  failure  or  omis- 
sion to  take  any  steps  or  measures  to  investigate  said  dereliction 
of  duty  upon  the  part  of  the  patrolman,  or  to  punish  him  therefor. 

It  appears  from  the  evidence  in  the  case  that  some  time  in 
April,  1892,   the  relator  became  a  captain  in  command  of  the 
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eleventh  precinct  in  the  city  of  New  York,  and  remained  in  such 
command  until  some  time  in  February,  1898, — a  period  of  about 
nine  months ;  and  it  is  claimed  to  have  been  established  by  proof, 
produced  upon  the  trial  of  these  charges  that  during  said  times  he  re- 
ceived, as  a  bribe  from  said  Katie  Schubert,  the  sum  of  $500,  and 
$50  a  month  for  each  of  the  months  while  he  was  in  command  of  the 
precinct,  he,  in  consideration  thereof,  agreeing  to  permit  said  Katie 
Schubert  to  carry  -on  her  business  of  maintaining  a  house  of  pros- 
titution. It  is  also  claimed  to  have  been  established  bv  the  evi- 
dence that  some  time  in  October,  1892,  the  said  RhocTa  Sanford 
paid  the  relator  $600,  and  $50  a  month  thereafter,  in  order  that 
she  might  be  permitted  to  carry  on  her  business,  which  was  of  a 
similar  character,  at  the  premises  No.  24  Bayard  street  And  it 
is  also  claimed  that  the  evidence  establishes  the  charge  in  respect 
to  dereliction  of  duty  in  reference  to  permitting  these  bouses 
to  exist,  and  also  in  respect  to  the  complaint  which  was  made 
against  the  patrolman  Kelly.  There  is  no  evidence  that  the 
woman  Sanford  had  anything  to  do  with  the  relator,  Cross. 
According  to  her  testimony,  all  her  business  relations  in  reference 
to  protection  from  police  interference  were  had  with  one  Smith, 
who  was  the  wardman  in  the  precinct.  .The  evidence  connect- 
ing Smith  with  the  relator  is  that  of  Katie  Schubert ,  the  keeper 
of  the  house  of  prostitution  at  No.  144  Christie  street ;  and  con- 
sequently, if  her  evidence  is  of  such  a  character  that  conviction 
cannot  be  predicated  upon  it,  there  is  no  evidence  whatever  against 
the  relator  in  respect  to  the  premises  No.  24  Bayard  street,  ex- 
cept that  of  a  general  character  in  preference  to  the  business  being 
permitted  to  be  carried  on.  The  witnesses  to  the  bribery  in  ref- 
erence to  No.  144  Christie  street  were  the  proprietress  of  the  es- 
tablishment, claimed  by  the  prosecution^  to  be  a  very  respectable 
married  woman,  and  one  Alice  Ryder,  another  respectable  married 
woman,  who  for  a  period  of  eighteen  months  was  an  inmate  of 
the  premises  No.  144  Christie  street,  and  furnished  part  of  the 
material  with  which  business  in  that  house  was  carried  on.  As 
has  already  been  suggested,  the  claim  was  made  before  the  police 
commissioners  that,  whatever  idiosyncrasies,  these  ladies  had  in- 
dulged in  for  the  period  under  consideration,  they  had  since  that 
time  led  creditable  and  resf>ectable  lives,  both  the  ladies  in  ques- 
tion having  married  and  settled  down.  When  the  counsel  for  the 
defense  endeavored  to  get  some  information  from  these  witnesses 
in  regard  to  their  present  surroundings,  their  present  location, 
their  names  and  history,  he  was  prevented  from  obtaining  any  in- 
formation whatever  upon  this  subject ;  and  hence  it  was  impos- 
sible for  him  to  make  any  investigation  in  respect  to  the  verity  of 
these  pretensions  to  virtue  upon  the  part  of  these  women,  who 
acknowledged  that  they  had  been  engaged  in  this  immoral  busi- 
ness. Their  evidence  was  placed  before  the  tribunal  in  which 
the  relator  was  being  tried,  as  that  of  credible  and  respectable  wit- 
nesses ;  the  board  was  asked  to  believe  such  evidence  oecause  they 
were  credible  and  respectable ;  and  the  relator  was  given  no  op- 
portunity, as  already  suggested,  to  identify  the  witnesses,  so  as  to 
be  able  to  asciertain  to  what  extent  these  pretensions  were  true. 
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It  is  perfectly  clear  that  in  a  trial  before  a  civil  court  no  judg- 
ment could  possibly  stand  which  was  founded  upon  evidence  of 
witnesses  in  respect  to  whose  identity  such  rulings  had  been  mada 

It  is,  however,  to  be  considered  that,  in  proceedings  before  the 
board  of  police,  entirely  strict  and  accurate  rulings  in  regard  to 
questions  of  evidence  are  not  always  to  be  expected ;  and,  in  de- 
termining the  question  as  to  whether  a  conviction  should  be  sus- 
tained or  not,  the  record  generally  should  be  examined,  and  the 
appellate  court  should  determine  upon  such  examination  whether 
it  discloses  reasonable  grounds  for  the  conclusion  arrived  at,  and 
one  which  has  not  been  the  result  of  the  erroneous  rulings  in  re- 
spect to  the  admission  or  exclusion  of  evidenca  Therefore,  if, 
upon  an  examination  of  this  record,  notwithstanding  this  extra- 
ordinary position  in  regard  to  the  protection  of  witnesses  from  the 
ordinary  investigation  to  which  such  witnesses  are  subjected  in 
onler  that  their  credibility  may  be  properly  weighed,  we  should 
be  satisfied  that  there  was  sufficient*  evidence  to  justify  the  con- 
clusion at  wliich  the  board  arrived,  we  should  not  disturb  the 
same. 

When  we  come  to  examine  the  evidence  of  Katie  Schubert,  the 
principal  witness  for  the  prosecution,  we  are  confronted  with  the 
fact  that  there  is  hardly  a  circumstance  alleged  to  have  surrounded 
the  taking  of  this  money  in  respect  to  which  this  witness  Schu- 
bert has  not  given  two  diametrically  opposite  versions,  or  has  not 
been  contradicted  pointedly  by  incontrovertible  evidence.  It 
would  be  impossible,  within  the  limits  of  an  ordinary  opinion,  to 
go  through  the  testimony  of  this  witness,  and  refer  to  the  num- 
berless contradictions  which  the  record  discloses  therein.  We 
will  therefore  advert  to  only  a  few  of  the  more  prominent  exam- 
ples, which  will  be  sufficient,  it  seems  to  us,  to  show  that  the 
witness  was  utterly  unreliable  and  unworthy  of  belief. 

Upon  her  examination  when  first  examined  on  the  part  of  the 
prosecution,  the  witness  testified  that  she  was  a  respectable  mar- 
ried woman ;  that  she  lived  at  one  time  on  Christie  street,  where 
she  had  lady  boarders,  and  the  house  was  kept  as  a  house  of 
prostitution,  and  that,  while  she  was  in  that  business.  Captain 
Cross  was  one  of  the  captains  of  the  precinct,  and  was  there  for 
about  six  months,  and  that  was  in  the  year  1892  ;  she  did  not  re- 
member whether  it  was  the  latter  part  or  the  first  part,  but  it  was 
after  McLaughlin  left,  and  before  Devery  came;  that  she  gave 
Captain  Cross  some  money  in  the  spring;  and  that  Cross  called 
on  her  with  his  wardman,  Smith.  The  witness  was  then  asked 
the  question: 

**Q.  How  often  did  you  see  Captain  Cross?  [Her  answer  was:] 
He  was  only  once  at  my  housa  Q.  How  often  did  you  see  him 
after  that,  at  any  place,  in  the  street,  or  where  ?  A.  I  have  never 
seen  him  to  speak  ta  I  have  often  seen  him  pass  in  the  street, 
but  not  to  speak  to." 

The  witness  then  pointed  out  Captain  Cross,  and  was  asked : 

"Q.  The  first  time  that  you  saw  him,  was  it  in  your  house? 
A.  Yes,  sir.  Q.  Smith  was  with  him?  A.  Yes,  sir.  Q.  Even- 
ing or  daytime  ?     A.  Evening.     Q.  State  the  conversations  that 
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you  had.  A.  He  just  came  in,  and  Officer  Smith  introduced  him 
as  our  new  captain,  and  that  I  had  to  give  up  $500.  Q.  Just  state 
what  was  said.  A.  There  wasn't  much  of  a  coversation.  Officer 
Smith  just  introduced  the  captain,  and  told  me :  ^This  is  the  cap- 
tain, and  I  will  be  his  man,  and  you  have  got  to  give  up  $500, 
and  then  I  will  come  every  month  after  the  $50.'  Q.  Did  he  say, 
if  you  did  not  do  that,  what  would  take  place?  A.  Then  I 
didn't  have  the  money,  and  we  set  a  date,  anci  I  do  not  know  how 
many  days  after  it  was  that  I  got  the  money,  and  Captain  Cross 
called  for  it  a^ain  ;  and,  as  I  handed  him  the  money,  he  gave  me 
a  very  sarcastic  laugh,  and  asked  me  did  1  get  small  bills  on  pur- 
pose, and  couldn't  I  get  it  in  big  bills,  that  it  made  such  ^  big 
roll.  I  said  that  I  was  glad  enough  to  get  that ;  I  had  to  borrow 
it" 

Thus,  within  five  minutes  the  witness  contradicted  herself  in 
regard  to  her  seeing  the  relator,  swearing,  first,  that  he  was  only 
once  at  her  house,  "and  immediately  thereafter  swearing  to  two 
interviews  in  her  house. 

In  another  part  of  her  testimony  the  witness  testified  as  fol- 
lows : 

"Q.  Then  Captain  Cross  was  in  your  place  more  than  once? 
A.  He  was  only  there  when  he  took  the  money.  Q.  Only  there 
when  he  took  the  money  ?  A.  That  is  all.  Q.  Was  that  the  oc- 
casion when  this  officer  introduced  him,  as  you  have  testified? 
A.  No ;  he  introduced  him  about  a  week  before,  because  I  didn't 
have  the  money  at  the  same  time  as  he  introduced  him.  Q. 
Where  did  he  introduce  him?  A.  In  my  front  parlor.  Q.  Then 
Captain  Cross  was  in  your  place  twice  r  A.  Well,  twice.  Q. 
Once  before  when  you  paid  him  the  money  ?  A.  Once  when  he  was 
introduced,  and  next  time  he  got  the  money.  Q.  What  time  of 
day  was  it?     A.  Half  past  eight  in  the  evening." 

It  is  to  be  observed  tnat  she  testified  that  this  money  wa*  paid 
in  the  spring,  and  that  the  captain  had  been  in  the  precinct  but  a 
few  day&  She  further  testified  that  she  paid  Smitn  $50  a  month 
thereafter.     The  witness  was  then  asked  ; 

"Did  Captain  Cross  raid  you  at  all?  A.  Yes,  sir;  once 
Q.  When  ?  A.  Once  when  he  first  came  to  the  precinct  Q. 
Before  you  had  given  him  any  money?  A.  Yes,  sir.  Q.  How 
long  before  ?  A.  It  was  about  three  weeks.  Q.  About  three 
weeks?  A.  About  three  weeks  before  I  gave  him  the  money. 
Q.  And  were  you  Uiken  to  the  station  house  ?  A.  Taken  to  the 
station  house.  Q.  Was  he  then  captain  ?  A.  Yea  Q.  And 
what  was  done  to  you?  Were  you  fined?  A.  Yes,  sir.  Q. 
How  much  ?  A.  I  was  fined  $50.  Q.  How  soon  after  you  paid 
your  fine  did  you  see  the  captain  ?  A.  I  have  seen  him  in  a  few 
days  after.  Q.  A  few  days  after  you  paid  your  fine,  then  the 
captain  and  Smith  called?  Is  that  itr  A.  Yes.  Q.  Did  you 
have  any  talk  about  the  raid  at  all  ?  A.  No ;  I  didn't  ask  any- 
thing; didn't  have  any  talk  about  it" 

There  is  no  dispute  about  the  fact  that  on  the  30th  of  May^ 
about  five  weeks  after  coming  to  the  precinct,  Capt  Cross  did 
raid  the  premises  of  the  witness. 
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h^  an  instance  of  the  manner  in  which  this  witness  testified,  it 
may  be  proper  to  call  attention  to  tlje  following  bit  of  testimony  : 

'HJ.  When  did  you  first  move  to  144  Christie  street?  A, 
1892.  Q.  What  time  in  1892?  A.  I  moved  there  in  July.  Q. 
IqJuIv,  1892?  A.  Yes.  Q.  You  moved  to  144  Christie 
street  f  A.  Well,  I  had  moved  there  before  that  Q.  Answer 
my  question.  A.  I  had  moved  before.  I  had  been  in  the  house 
longer  than  that,  but  I  didn't  keep  it  in  that  style  ;  didn't  keep  no 
ladies.  Q.  You  moved  to  the  house  144  Christie  street  in  July, 
1892.  That  is  true,  isn't  it?  A.  Yes,  sir.  Q.  And  from  that 
time  on  you  carried  on  business  as  keeper  of  a  house  of  prostitu- 
tion? A.  Yes.  Q.  Until  when?  A.  Until  six  months  ago, 
Q.  Until  six  months  ago?  A.  Yes,  Q.  That  was  about  Febru- 
ary,  1894  ?  A.  Yea  Q.  Then,  did  you  leave  144  Christie 
street?  A.  Yes,  sir.  Q.  Where  did  you  go?  A.  Moved  away. 
Q.  Where  to?     A.  I  refuse  to  tell." 

Subsequently  the  witness  swore  that  she  lived  at  144  Christie 
street  in  January,  1889,  and  lived  there  continuously  until  she 
left  there,  about  six  months  ago, — a  period  of  four  and  a  half  or 
five  years;  that  it  was  first  kept  as  a  gentlemen's  boarding  house^ 
and  then  was  turned  into  a  ladies'  boarding  house,  about  two  and 
a  half  years  before  the  trial.  But  although  the  witness  was  keep- 
ing a  gentlemen's  boarding  house  in  1889,  according  to  her  testi- 
mony, it  appears  that  her  place  was  raided  by  the  Society  for  the 
Prevention  of  Cruelty  to  Children,  and  the  witness  indicted.  In 
another  place  in  her  testimony  the  witness  says  that  this  raid  took 
place  about  two  and  a  half  years  before  her  examination,  when 
she  first  turned  her  house  into  a  house  of  prostitution.  Another 
instance  of  the  unreliable  character  of  the  evidence  of  this  witness 
is  shown  by  her  continual  contradiction  as  to  whether  she  paid 
this  money  to  the  captain  before  or  after  she  was  raided  by  nim. 
The  witness  having,  testified  that  the  money  was  paid  after  she 
was  raided  and  after  her  trial,  the  raid  occurring  on  the  30th  of 
May,  1892,  and  the  trial  on  the  21st  of  June,  she  testified  in  one 
place  that  the  money  was  paid  in  May,  1892,  and  in  several  other 
places  that  the  payment  was  made  before  she  was  "pulled. ''^ 
And  it  would  seem  in  connection  with  this  matter  that  the  wit- 
ness was  perfectly  willing  to  swear  either  way  upon  this  subject, 
because  we  find  this  testimony  near  the  close  of  her  examination  i 

"By  the  counsel  for  the  prosecution ;  Q.  Captain  Cross,  I  un- 
derstood you  to  say,  raided  you  ?  A.  Yea  (J.  And  then  sent 
for  yon  to  come  to  him,  and  told  you,  if  you  paid,  it  would  be 
all  right?  A  Yes.  Q.  Now,  how  long  after  he  had  raided  you 
or  *pnlled'  you  was  it  that  he  sent  for  you,  and  told  you,  if  you 
pai«l  your  money,  it  would  be  all  right?  A  I  don*t  exactly  re- 
member, but  it  was  after  my  trial  wfis  over.  Q.  Then,  after  your 
trial  was  over,  it  was  that  the  captain  sent  for  you,  and  told  you,, 
if  you  paid,  it  would  be  all  right?  A.  Yes.  Q.  How  soon  after 
he  came  into  the  precinct  did  he  raid  you  ?  A  I  think  he  was 
only  there  about  two  or  three  weeks.  I  don't  exactly  remember, 
bat  that  is  as  good  as  I  can  remember.  Q.  And  two  or  three 
weeks  after  he  raided  you?     A.  Yes.     Q.  And  after  your  trial 
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he  sent  for  you,  and  told  you,  if  you  paid  your  money,  it  would 
be  all  right  ?  A.  Yea  Q.  And  you  fixed  it  up  by  paybient, 
and  it  was  all  right?     A.  Yfes. 

"Recross-exami nation  by  counsel  for  the  defendant:  Q.  Didn't 
you  testify,  in  answer  to  my  question,  that  you  paid  this  $500  be- 
fore Captain  Cross  raided  you  ?  Do  you  understiahd  me  ?  A.  I 
understand  you.  Q.  Please  answer  the  question.  'A  T  don't 
exactly  remember  if  I  gave  him  the  $500  before,  or  after  I  was 
raided.  I  think  before  I  was  raided.  Q.  Didn't  you  testify  on 
the  cross-examination,  in  answer  to  my  question,  that  you  paid 
Captain  Cross  $500  at  your  house  before  he  raided  you?  A 
And  then  I  was  raided.  Then  he  sent  for  me,  and  told  me  to  keep 
a  little  quiet  until  my  trial  was  over,  and,  when  my  trial  was 
over,  come  to  see  him,  and  he  would  fix  me  all  right  Q.  But 
you  had  paid  Captain  Cross  the  money  before  you  were  raided  by 
him  ?     A.  Yes.     Q.  There  is  no  mistake  about  that  ?      A.    No. 

It  seems  to  be  thus  apparent  that  within  a  very  few  moments 
the  witness  flatly  contradicted  herself  in  respect  to  the  time  of  the 
payment  of  this  money,  and  the  circumstances  attending  the  pay- 
ment It  was  urged  upon  the  part  of  the  counsel  for  the  prosecu- 
tion that  the  witness  might  very  well  make  a  mistake  in  reference 
to  the  time  at  which  this  money  was  paid  to  the  police  captain,  in 
.that  there  were  three  captains  there  within  thirteen  or  fourteen 
months ;  and  she  claimed  to  have  paid  $1,500  to  those  three  c;ip- 
tains, — to  McLaughlin  $500,  to  Cross  $500,  and  then  to  Devery 
500  ;  and,  in  speaking  of  the  payment  of  the  $500,  she  might  have 
referred  to  the  $500  first  paid  to  McLaughlin  as  paid  before  the 
raid.  But  the  difficulty  with  this  explanation  is  that  it  hardly 
harmonizes  with  the  testimony  of  the  witness.  It  is  true  that  she 
testified  that  she  paid  $500  to  McLaughlin  before  Cross  came ; 
but  she  also  testified,  in  equally  positive  language,  that  Cross  was 
the  first  captain  that  she  had  dealings  with. 

The  testimony  of  the  witness  in  regard  to  the  manner  in  which 
she  got  the  $500,  and  her  bank  accounts,  is  of  an  equally  interest- 
ing character.  During  the  course  of  her  cross-examination,  she 
was  asked,  referring  to  the  time  when  she  furnished  the  house  in 
Christie  street: 

"Q.  Did  you  have  any  money  in  bank?  A  Na  Q.  Did 
you  ever  have  money  in  bankr  A  Yes.  Q.  What  bank? 
A.  Down  town.  Q.  Where  down  town  ?  A  In  Park  Row.  Q. 
There  is  Simpson's  and  two  or  three  other  places  down  there. 
What  bank  have  you  reference  to?  A.  I  haven't  got  it  now  any 
mora  Q.  You  kept  some  money  in  a  bank  in  Park  Row  ?  A. 
Yes.  Q.  How  long  did  you  keep  the  money  there  ?  A.  Two 
or  three  months.  Q.  Do  you  know  the  name  of  the  bank  ?  A. 
No,  I  don't,  for  I  ain't  got  it  no  more,  and  I  forget  the  name  of 
it,  too.  Q.  When  did  you  draw  out  your  last  money  ?  A 
About  two  years  ago.  Q.  You  don't  remember  the  name  of  the 
bank?  A  No.  Q.  Do  you  remember  how  much  you  finally 
drew  out?  A  I  don't  remember  that  Q.  Was  it  $500  or 
$1,000?  A  I  don  t  remember.  Q.  Was  it  $5,000?  A.  No, 
sir;  never  got  as  rich  as  all  that     Q^  Il.iven't  you  any  idea  how 
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much  money  you  drew  out  of  the  bank?  A.  I  don't  remember 
exactly ;  about  $500  or  $600.  Q.  And  that  you  drew  out,  you 
say,  wnen  ?  A.  About  two  years  ago.  Q.  What  did  you  do 
with  the  money?    A.  Spent  it" 

The  witne^  further  testified  that  she  had  borrowed  the  money 
which  she  paid  to  Captain  Cross  from  Jacob  Wolf  and  Isidore 
Kraushauer.  Subsequently  she  was  recalled,  and  was  asked  by 
the  prosecution : 

**  Q.  Did  you  have  any  bank  account  at  all  when  you  were 
keeping  144  Christie  street?  A.  I  did.  Q.  Where  was  it?  A. 
I  had  some  money  once  in  Canal  street.  Q.  At  the  Canal  Street 
Bank  ?  Now,  other  than  that,  did  you  have  any  bank  account  at 
all?    A.  No." 

Upori  examination  by  the  counsel  for  the  relator,  the  witness 
was  asked : 

"  Q.  You  don't  remember  having  kept  an  account  in  1892  ? 
A  I  kept  it,  but  I  don*t  exactly  remember  when  it  was.  Q.  Was 
this  the  same  bank  that  you  testified  to  having  kept  an  account  in 
on  my  cross-examination?  A  No,  sir;  that  is  a  bank  I  kept  a 
bank  account  in,  a  small  bank  account,  before  I  kept  that  house ; 
and  I  did  not  think  it  was  necessary  for  me  to  mention  it.  Q. 
Tou  did  keep  another  bank  account?  A.  I  did.  Q.  And  it  was 
a  small  bank  account,  which  you  started  before  you  kept  that 
house  ?  A  Yes,  sir.  Q.  About  how  much  ?  What  do  you  call 
a  small  bank  account?  A.  I  don't  know.  I  don't  remember. 
Q.  $250?    A.  I  don't  know." 

The  witness  was  further  asked: 

"  Q.  You  did  not  have  that  account  in  1892  ?  A.  I  don't  re- 
member when  I  had  it.  Q.  You  don't  remember  when  you  had 
it?  A.  No.  Q.  And  you  don't  know  how  much  you  had  in 
1892?     A  No." 

The  witness  was  then  asked : 

"  Q.  Did  you  keep  an  account  in  the  Citizens'  Bank  ?  A.  No. 
Q.  Sure  about  that?  A.  I  don't  know  anything  about  it?  Q. 
Did  you  keep  an  account  in  the  Citizens'  Bank  in  1892  ?  (Coun- 
sel  for  prosecution  states ,  *  On  Canal  street')  A.  Not  that  I 
know  of.  Q.  Did  you  keep  an  account  at  the  Bowery  Savings 
Bank  in  1892,  or  at  any  time?  A.  I  did.  Q.  How  much  did  you 
have  there  in  1892?  Do  you  remember?  A.  I  don't  know. 
Q.  Was  it  more  than  $500  ?  A.  I  don't  remember.  Q.  Was  it 
$5,000  ?  A  No ;  I  don't  remember  of  having  $5,000.  Q.  About 
how  much  was  it?  A  I  could  not  tell  you.  Q.  Did  you  draw 
any  money  out  of  the  Bowery  Savings  Bank  in  1892?  A.  I 
drawed  it  just  to  pay  back  these  people  from  whom  I  borrowed  it" 

The  witness  then  further  testified  to  having  kept  an  account  in 
the  Bowerv  Savings  Bank,  sis  well  us  in  the  Citizens'  Bank  and 
the  Canal  Street  Bank.  But  in  this  connection  it  may  be  proper 
to  state  that  probably  the  witness  confused  the  Bowery  Savings 
Bank,  th^  Citizens'  Bank,  and  the  Canal  Street  Bank,  because  the 
name  of  the  bank  was  the  Citizens',  and  its  location  was  at  the 
corner  of  the  Bowery  and  Canal  street  The  witness  was  then  asked : 
St.  Ebp.,  Vol.  LXVL        47 
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"Q.  Don't' you  know  that  in  the  three  banks  in  which  you 
kept  an  account  in  1892,  that  there  was  to  your  credit  over  $5,000? 
A.  No,  sir ;  I  did  not  exactly  know.  Q.  Or  about  $5,000  ?  A.  May- 
be it  was.  Q.  What  did  you  mean  by  telling  this  board,  on  your 
cross-examination,  that  you  did  once  keep  a  bapk  -account  in  a 
bank  on  Park  Row,  but  that,  since  you  closed  your  account  there^ 
you  have  kept  no  bank  account  anywhere.  What  did  you  mean  by 
that?  A.  Because  I  have  had  that  bank  account  pretty  near  all — 
It  was  when  my  husband  was  alive,  and  he  kept  them,  and  I  know 
nothing  about  it  They  were  left  to  me  when  my  husband  died,  and 
I  did  not  think  it  was  necessary  to  mention  them.  (^  Were  not 
these  deposits  with  the  banks  I  have  mentioned  kept  in  the  name 
of  Kate  Wendt  (the  name  of  the  witness'  first  husband  being 
Wendt)?  A.  Certainly.  Q.  And  didn't  you  open  those  ax2counts 
in  all  the  banks  I  have  mentioned?  A.  No,  sir;  I  had  them 
signed  over  to  me  after  my  husband  died  Q.  You  are  sure  about 
that?  A.  Yes,  sir.  Q.  And  you  cannot  ho  mistaken  about  that? 
A.  No :  not  at  all.  Q.  Can  you  now  tell  us  how  much  money 
you  drew  from  any  one  of  those  three  banks,  or  all  three  of  those 
banks,  in  the  year  1892?  A.  No,  sir;  I  could  not  tell  you.  I 
don't  remember.  Q.  Did  you  draw  any  money  out  of  the  Citizens' 
Savings  Bank  in  the  year  1892?  A.  No ;  I  have  d rawed  it  every 
time  I  wanted  money  out  of  the  Canal  Street  Bank.  Q.  Every 
time  you  wanted  money  you  drew  that  from  the  Canal  Street 
Bank  ?  A.  Yes,  sir.  Q.  Can  you  t«ll  how  much  money  you  had 
on-deposit  to  your  credit  in  the  Canal  Street  Bank  at  the  time  you 
say  you  gave  $500  to  Captain  Cross?,  A  I  have  had  $3,000. 
Q.*  You  had  $3,000  ?  A.  Yes,  sir.  Q.  Then  at  the  time  you  say 
you  paid  Captain  Cross  $500,  you  had  to  your  credit  in  the  Canal 
Street  Bank  $3,000?  A.  Yes,  sir;  I  had  it  Q.  Now,  having 
that  large  amount  of  money  to  your  credit  in  the  savings  bank, 
why  did  you  borrow  $1,100  from  Wolf  and  Kraushauer?  Why 
didn't  you  draw  it  from  the  bank?  A.  Because  it  was  around 
the  time  that  there  was  some  trouble  in  the  bank,  and  I  could  not 
get  any  money.  Q.  There  was  some  trouble  with  the  bank  in 
1892,  and  that  is  why  you  could  not  get  any  money  ?  A.  From 
what  I  can  rememller,  I  went  to  get  the  money  and  could  not 
*  *  *  Q.  You  never  personally  knew  anything. about  trouble 
with  that  bank  ?  A.  I  knew  nothing ;  only  I  went  there,  and 
there  was  a  crowd  of  people,  and  they  said  I  could  not  get  in  and 
get  my  money." 

Subsequently  the  witness  stated  that  she  had  handed  over  her 
bank  book  to  somebody  who  went  bail  for  her,  and  that  he  had 
the  bank  book,  and  she  could  not  draw  the  money  ;  and  she  fur- 
ther testified  that  after  she  had  been  released,  and  paid  her  fine, 
and  discharged,  she  borrowed  the  money  to  pay  Capt  Crosa 

The  character  of  this  evidence  shows  that  the  witness  did  not 
seem  to  think  it  necessary  to  testify  to  any  fact  which  existed  be- 
cause she  was  questioneu  in  respect  thereto ;  and  it  is  apparent 
that  she  had  testified  knowingly  falsely  in  regard  to  the  existence 
of  this  account  in  the  Citizens'  Bank  ;  and  it  is  also  equally  clear 
that  she  testified  knowingly  falsely  as. to  the  reason  sue  gave  for 
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not  drawing  the  money  from  the  bank.  It  appears  that  in  1890 
there  had  been  a  run  upon  the  Citizens'  BaDk,  but  subsequent  to 
that  time  no  trouble ;  and  that,  instead  of  the  witness  going  there, 
she  testifies,  in  another  place,  that  she  did  not  co,  and  could  not 
get  her  money,  because  her  bail  had  her  bank  book  as  security, 
and  then  further  testifies  that  this  money  was  borrowed  and  paid 
over  weeks  after,  she  had  been  tried  and  discharged.  It  appears 
upon  an  examination  of  this  bank  account  in  the  Citizens*  Savings 
Bank  that  she  had  never  drawn  a  dollar  at  the  time  she  said  she 
had  drawn  the  money  for  the  purpose  of  paying  back  the  money 
which  she  had  borrowed.  It  fuither  appeal's  from  the  testimony 
of  the  clerk  of  the  bank  that  her  testimony  as  to  the  account  ever 
being  in  the  name  of  her  husband  was  absolutely  false ;  that  it  was 
opened  by  her  in  March,  1887;  that  on  the  1st  of  July,  1893»  she 
had  $3,210  to  her  credit;  and  that  from  the  10th  of  August,  1891, 
she  had  not  drawn  a  dollar  from  that  account  It  does  not  seem 
necessary  to  multiply  instances  of  the  absolute  unreliability  of 
this  witness.  It  was  attempted  to  excuse  her  manifest  prevarica- 
tions and  remarkable  lapses  of  memory  by  the  assertion  that  she 
could  not  read  and  write,  and  that,  therefore,  her  mistakes  in  re- 
gard to  her  financial  affairs  and  her  bank  account,  and  the  times 
of  the  happening  of  these  various  transactions,  arose  from  ^he  fact 
that  she  had  no  means  of  refreshing  her  memory  by  any  memor- 
andum or  writing  which  had  been  made. 

It  has  been  held  by  the  court  of  appeals  in  the  case  of  Frace  v. 
Railroad  Co,^  143  N.  Y.  182 ;  62  St  Kep.  166,  which  was  an  ac- 
tion to  recover  damages  for  the  destruction  of  plaintiff's  property 
by  a  fire  alleged  to  have  been  kindled  by  sparks  which  escaped 
from  an  engine  passing  on  defendant's  road,  that  the  court  may 
take  judicial  notice  of  the  fact  that  diamond  stack  and  straigtit 
stack  spark  arresters  are  in  very  general  use  upon  the  railroads  of 
the  country,  and  that  they  are  both  well  known  systems  for  ar- 
resting sparks,  while  no  system  that  has  yet  been  invented  can 
wholly  prevent  the  emission  of  live  sparks  from  an  engine  under 
certain  circumstances.  And  we  think  that  we  may  equally  take 
judicial  notice  of  the  fact  that  persons  who  are  engaged  in  busi- 
ness who  cannot  read  and  write  havetheirfacultyot  memory  more 
acutely  educated,  for  the  reason  that  they  are  compelled  to  depend 
upon  their  memory,  and  cannot  rely  upon  written  memoranda. 
The  fact  that  this  woman  could  not  read  or  write  would,  accord- 
ing to  common  experience,  tend  to  create  in  her  a  more  accurate 
and  retentive  memory,  because  it  would  be  upon  that  faculty  that 
she  must  rely  in  the  conduct  of  her  affairs.  Instead,  therefore,  of 
her  incapacity  to  read  aud  write  accounting  for  her  loss  of  memory, 
it  seems  to  make  it  the  more  remarkable.  It  is  evident,  upon  a 
consideration  of, the  whole  of  her  testimony,  that  she  was  willfully 
forgetful,  and  had  not  tlie  slightest  regard  for  the  truthfulness  of 
her  testimony. 

But  it  is  claimed  that  the  evidence  of  the  witness  Schubert  was 
corroborated  by  that  of  the  witness  Alice  Ryder,  who,  as  we  have 
seen,  was  also  one  of  the  virtuous  ininaies  of  this  establishment 
It  was  claimed  that  this  woman  had  seen  Cnpt.  Cross  upon  one 
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of  the  risits  whicli  he  is  alleged  to  have  made  to  this  house,  Na 
144  Christie  street.  The  witness  was  asked  :  "  Q.  Did  you  ever 
see  Captain  Cross?  A.  I  never  saw  him.  I  don't  know  that  I 
saw  him.^'  And  then,  after  having  testified  to  having  been  an  in- 
mate of  that  house  for  eighteen  months,  she  testified  to  the  count- 
ing out  of  $500  in  bills  for  Mrs.  Schubert,  and  giving  them  to  her; 
and  that  on  the  same  evening  two  gentlemen  called,  one  of  whom 
she  described  as  being  dark  complexion,  rather  stout,  very  stout, 
tall,  and  with  a  dark  moustache.  She  stated  that  she  did  not  get 
a  good  look  at  him  ;  she  just  had  a  passing  glance,  as  siie  was 
going  from  the  back  parlor  to  the  kitchen,  and  as  Mrs.  Schubert 
was  taking  them  into  the  front  parlor.  She  also  testified  that  she 
only  saw  this  man  that  one  evening,  and  then  didn't  get  a  good 
looK  at  him.  She  was  asked  this  question  :  "  Q.  Look  around, 
and  see  if  you  can  pick  him  out.  A.  This  is  the  one  that  seems 
to  me  (placinj?  her  hand  on  Captain  Cross)  he  looks  very  much 
like  him.  Of  course,  I  did  n't  see  him  full  face,  but  only  side 
face."  The  witness  subsequently  testified  thatshe  neversaw  this  man 
before  or  after  that  night  It  appeared  that  she  had  been  arrested, 
with  the  other  girls  in  the  house,  at  the  time  of  the  raid  by  Capt 
Cross,  and  that  he  was  at  the  desk,  and  their  names,  etc.,  were 
taken  down  in  his  pres^nca  She  further  testified  to  having,  at 
Mrs.  Schubert's  request,  written  on  certain  envelopes  the  words 
"  From  Mrs.  Schubert,"  which  envelopes  Mrs.  Schubert  testified 
she  had  put  money  in,  and  left  at  the  station  house  for  the  captain. 
This  was  all  the  corroboration  that  there  was  of  the  testimony  of 
Mra.  Schubert  It  seems  to  us  that  it  was  wholly  insufficient  It 
amounted  to  no  corroboration  at  all,  because,  on  the  question  of 
identity,  she  must  have  testified  falsely,  as  she  saw  the  captain  at 
the  station  house,  and  was  undoubtedly  familiar  with  his  pres- 
ence. 

It  further  appears,  as  has  already  been  stated,  that  the  relator 
was  prevented  irom  ascertaining  as  to  whether  this  girl  was  still 
carrying  on  her  business,  or  whether  her  statement  that  she  was  a 
-  respectable  woman  was  true.  In  fact,  all  her  testimony  could  be 
entirely  correct  (with  the  exception  of  tl\e  question  of  identifica- 
tion, which  evidence  does  not  seem  to  be  very  reliable)  without 
its  bearing  at  all  upon  the  question  of  the  guilt  of  the  relator  upon 
the  charges  preferred.  An  examination  of  this  testimony  neces- 
sarily leads  to  the  conclusion  that  no  man  should  be  held  guilty 
of  the  crime  of  bribery,  and  forever  disgraced,  upon  such  evi- 
dence. 

It  is  undoubtedly  true  that  much  of  the  evidence  upon  which 
we  must  rely,  if  crime  is  to  be  punished,  comes  from  polluted 
sources.  Crime  is  not  committed  ordinarily  with  respectable  and 
reputable  witnesses  looking  on,  who  can  testify  to  ttie  facts;  but 
it  has  its  birth  largely  in  secret,  and  among  the  disreputable;  and 
the  proof  of  its  commission  must  be  established,  if  at  all,  by  proof 
taken  from  this  class  of  the  community.  These  facts  should  be 
no  reason  for  allowing  crime  to  go  unpunished.  It  necessitates,, 
however,  a  closer  examination  of  the  evidence,  and  some  corrobo- 
ration of  the  witnesses,  either  from  the  nature  of  their  testimony 
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given,  or  by  the  teBtimony  of  other  witn^ssea  If  the  stoiy  of 
such  a  wituess  is  of  such  a  character,  and  so  consistent  in  its  de- 
tails,  and  harmonizes  so  well  with  surrounding  circumstances,  as 
to  carry  conviction,  even  where  there  is  no  corroborating  testi- 
mony, It  may  afford  satisfactory  proof  of  guilt;  but,  where  such 
evidence  is  not  consistent,  abounds  in  contradictions,  and  shows 
a  disregard  of  the  truth,  clearly  it  cannot  form  the  basis  of  a  judg- 
ment establishing  crime. 

The  evidence  of  Mrs.  Schubert  and  Alice  Ryder,  as  we  have 
seen,  showB  certainly  considerable  recklessness  of  assertion,  and 
lapses  of  memory  which  cannot  have  had  an  honest  ori^n.  As 
has  been  already  stated,  the  claim  was  and  is  made  by  the 
prosecution  that  these  women  were  respectable  women,  and 
that  the  weight  due  to  good  repute  should  be  given  to  their 
testimony;  but  the  relator  was  refused  the  right  to  test,  by 
the  methods  well  recognized  in  the  law,  these  claims  upon  the 
part  of  the  prosecution.  The  identity  and  location  of  these 
witnesses  was  studiously  concealed  ;  and  the  relator  was  refused 
the  right  to  examine  them  as  to  their  present  whereabouts  and 
occupation.  It  may  well  be,  had  the  ordinary  opportunity  of 
cross-examination  been  offered,  that  the  relator  might  have  been 
able  to  have  shown  by  their  neighbors  that  this  claim  of  respecta- 
bility was  alia  sham  and  delusion.  The  attempt  to  justify  this 
ruling  upon  the  plea  that  it  was  to  protect  these  witnesses  from 
ex{x)sure  as  to  their  past  life,  they  having  reformed,  cannot  prevail, 
because,  having  testified  voluntarily  to  their  disgrace  (we  say  vol- 
untarily, because  thev  could  have  shielded  themselves  under  their 
privileged  claims  to  have  reformed),  the  relator  had  the  right  to 
test  the  truth  of  the  claim  of  reformation.  Under  such  Circum- 
stances, in  order  that  it  may  be  said  that  the  relator  has  suffered 
no  harm  because  of  this  ruling,  the  evidence  of  guilt  should  be  of 
a  very  satisfactory  character,  instead  of  being  of  the  unreliable  char- 
acter exhibited  in  the  case  at  bar.  The  same  ruling  was  made  in 
the  case  of  Rhoda  San  ford,  who  did  not  claim  that  she  had  reform- 
eil;  and  the  relator  was  even  in  her  case  deprived  of  the  benefit  of 
showing  her  surroundings,  and  the  influences  under  which  she 
was  testifying. 

As  has  already  been  suggested,  the  charge,  so  far  as  the  taking 
of  money  from  Khoda  Sanford  is  concerned,  depends  upon  the 
testimony  of  Mra  Schubert,  connecting  the  captain  with  the  ward- 
man  Smith.  Mrs.  Sanford  swears  that  she  never  paid  any  money 
to  the  captain;  that  all  her  transactions  were  With  the  wardman. 
It  appearing  that  the  woman  Schubert  is  entirely  unworthy  of 
belief,  there  is  nothing  to  connect  the  relator  with  the  charge  of 
bribery  in  regard  to  the  house  of  Mrs.  Sanford,  No.  24  Bayard 
street 

As  to  the  charge  of  failing  to  report  these  disorderly  houses, 
there  was  a  conflict  of  testimony,  and  different  conclusions  perhaps 
might  be  drawn  therefrom.  But,  as  it  seems  to  be  probable  that  the 
charges  for  which  the  relator  was  dismissed  were  as  lo  the  receiving 
of  these  allied  bribes,  the  mere  fact  that  a  finding  of  neglect  of 
duty  might  be  sustained  upon  the  evidence  should  not  prevent  a 
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reversal  of  the  judgment  of  the  police  commissioners  convicting 
the  relator  of.  an  infamous  crime. 

It  is  claimed  upon  the  part  of  the  relator  that  the  reason  the 
charge  against  Kelly  was  not  pressed  was  because  he  had  been 
retired  from  the  police  force  a  few  days  before  the  complaint  of 
Hendrickson.  It  may  be  a  question  as  to  whether  this  was  a 
sufficient  excuse  for  entire  neglect  to  investigate  the  matter ;  but, 
as  already  suggested,  it  does  not  appear  that  the  sentence  was  pro- 
nounced because  of  a  conviction  upon  this  charge. 

Upon  the  whole  case,  therefore,  we  think  that  the  judgment  of 
the  police  commissioners  should  be  reversed,  and  the  relator  rein- 
stated, with  costa 

All  concur. 

People  ex  rel  George  SiiiTH,  App'lt,  v.  James  J.  Martin  et  al^ 

Eesp'ta 

(Supreme  Court,  General  Term,  First  Department,  Filed  March  16,  1895.) 

"Witness    Corroboration. 

A  witness  cannot  be  corroborated  by  the  entries  in   his  books. 

Certiorari  to  review  the  decision  of  the  board  of  the  police 
commissioners,  dismissing  the  relator  from  the  police  force. 
,  Elihu  Rooty  for  relator ;  Francis  L,   Wellraauy  for  resp'ta. 

Van  Brunt,  P.  J. — Upon  the  argument  of  the  writ  of  certiorari 
in  the  cases  of  Capt  Cross  and  of  the  relator  in  this  proceeding  it 
was  conceded  that  the  testimony  as  against  both  relators  was  of 
the  same  character,  and  that  the  disposition  of  the  one  case  would 
necessarily  control  the  other.  But,  in  view  of  the  conclusion  at 
which  we  have  arrived  in  the  Case  of  Gross,  66  St  Rep.  362, 
it  may  be  necessary  to  consider  some  testimony  which  was  oflFered 
against  both  of  these  parties,  but  which  is  only  competent  against 
the  relator.  Smith.  We  refer  to  the  testimony  of  Bhoda  Sanford 
and  that  relating  to  the  alleged  corroboration  of  her  evidence.  It 
appeal's  that  Rhoda  Sanford  was  a  keeper  of  a  house  of  pi*ostitu- 
tion  at  No.  24  Bayard  Street,  and  she  claims  to  have  paid  the  re- 
lator certain  sums  of  money.  The  same  course  was  pursued  upon 
the  cross-examination  of  this  witness  to  prevent  the  relator  from 
showing  the  then  present  whereabouts  of  Rhoda  Sanford,  and  the 
influences  by  which  she  was  surrounded  shortly  prior  to  giving 
her  testimony;  thus  precluding  him  from  having  applied  the  ordi- 
nary tests  in  respect  to  the  weight  to  be  given  to  tne  testimony  of 
this  witness,  who,  it  is  worthy  of  remark,  did  not  claim  to  have 
reformed.  It  is  to  be  observed  that  the  invasion  of  this  right  tend- 
ed manifestly  to  produce  injury  to  the  relator,  because  of  the  fact 
'  that  it  is  admitted  that  this  witness,  in  her  examination  before  the 
Lexlow  Committee,  testified  deliberately  falsely,  but  it  is  now 
claimed  that  her  testimony  is  correct  The  circumstances  causing 
such  change  ef  heart  might  very  well  be  inquired  into,  in  order 
that  her  testimony  should  be  properly  weighed.  It  was  claimed 
that  Rhoda  Sanford*s  testimony  was  corroborated  by  the  evideuce 
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of  witnesses  showing  that  she  kept  a  house  of  prostitution, — about 
which  there  was  no  dispute. — ^and  also  by  entries  in  certain  alleged 
books  which  she  claimed  to  have  kept  The  evidence  in  regard  to 
the  fact  of  the  existence  of  the  house  of  prostitution  certainly  did 
not  corroborate  the  witness  in  respect  to  the  disputed  facts.  The 
alleged  books  of  account  were  pf  the  most  suspicious  character, 
even  if  they  could  be  considered  as  evidence  in  the  case  at  alL 
She  first  commenced  keeping  the' books  five  or  six  months  before 
the  happening  of  these  events.  There  is  no  evidence  that  she  ever 
kept  books  before,  and  an  inspection  of  the  entries  therein  shows 
Iieyond  question  that  they  were  not  .an  account  of  all  the  expend- 
itures of  her  establishment,  neither  were  they  books  of  account 
showing  the  receipts  and  expenditures  which  she  haJ  mada  An 
inspection  of  these  entries  necessarily  renders  one  suspicious  as  to 
the  authenticity  of  more  than  one  of  such  entries.  The  fact  that 
these  books  were  taken  away  from  her  sometime  prior  to  her  ex- 
amination before  tiie  Lexlow  Committee,  and  that  she  had  not 
seen  them  since,  argues  but  little  in  favor  of  their  verity. 
But  we  have  yet  to  learn  that  a  witness  can  be  corrobor- 
ated by  the  entries  in  his  or  her  own  books.  It  would  be  a 
novel  method  of  manufacturing  testimony  to  allow  one's  own 
letters  and  entries  in  one's  own  books  to  be  offered  in  evidence 
as  corroborating  the  statement  of  such  witness.  •  A  written 
memorandum  or  entry  made  by  a  witness  at  or  about  the  time 
of  the  transaction,  where  such  entry  is  known  at  the  time  by  the 
witness  to  be  correct,  may  be  referred  to  by.  him  for  the  purpose 
of  refreshing  his  memory;  and  it  is  only  where  the  witness  has  no 
memory  in  regard  to  the  transaction,  but  is  willing  to  swear  to  the 
truth  of  the  memorandum,  and  that  it  was  made  at  or  about  the 
time  of  the  occurrence,  and  that  although  the  witness  has  no  pres- 
ent recollection  he  or  she  is  confident  that  it  truly  related  the  cir- 
cumstances, that  such  a  memorandum  may  be  admitted  in  evi- 
dence. In  the  case  at  bar  it  is  claimed  that  the  evidence  of  this 
discredited  witness  is  to  be  supported  by  entries  in  these  books, 
which  it  is  alleged  were  her  business  books, — it  appearing  that  she 
had  never  kept  any  books  until  just  previous  to  these  transactions, 
— and  credit  is  claimed  for  her  upon  this  ground.  It  would  be 
very  easy  for  witnesses  to  manufacture  any  desired  amount  of  cor- 
roborating evidence,  if  such  a  rule  were  to  be  adopted.  It  is  ap- 
parent that  there  was  no  corroboration  of  the  testimony  of  this 
witnesi,  and  that  an  inspection  of  these  entries  shows  that  they  are 
suspicious  in  themselves.  The  witness  was  thoroughly  discredited, 
and  shown  to  have  >io  regard  for  her  oath,  even  aside  from  her 
occupation  ;  and,  as  this  was  the  only  additional  evidence  against 
Smith,  it  would  seem  that  her  testimony  must  be  rejected,  and 
the  same  judgment  pronounced  as  in  the  Case  of  Gross,  The  judg- 
ment of  the  police  commissioners  should  be  reversed,  and  tne  re- 
lator reinstated,  with  costs. 
All  concur. 
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Pacific  Mail  Steamship  CSompany,  Eesp't,  v.  Panama  Sailt 
ROAD  Company,  Appu 

{Supreme  Court,  General  Term,  Pint  Department,  FOed  March  16, 1S9S). 

1.  CoNTRACTB— Construction. 

a  contract  of  sale  of  a  line  of  ships,  together  with  all  the  property  used 
in  operating  such  line  and  the  good  will  of  the  business,  does  not  give  the 
vendee  the  exclusive  riffht  ot  issuing  through  bills  of  lading,  though, 
at  the  time  of  the  sale,  the  vendor  had  agreements  with  the  connecting 
lines  for  issuing  such  bills. 

2.  Samb— Revocation. 

A  provision,  abrogating  all  previous  contracts  aqd  regulating  the  tran- 
saction of  business  thereafter  to  be  done,  was  held  not  to  revoke  the  terms 
ofthe  above  agreement  of  sale,  but  only  such  contracts  as  regulated  the 
traffic  between  the  parties. 

Appeal  from  a  judgment,  entered  on  a  decision  making  per- 
manent a  temporary  injunction. 

K  R  Coudert^  for  app'lt ;  E,  Lauterhach,  for  resp't 

Van  Brunt,  p.  J. — The  plaintiff  is  a  domestic  corporation,  or^ 
ganized  and  existing  under  chapter  266  of  the  Laws  of  1848,  and  the 
acts  amendatory  thereof,  for  the  purpose  of  building,  purchasing, 
and  operating  a  line  or  lines  of  vessels,  to  be  propelled  solely  or 
partially  by  the  oower  or  aid  of  steam,  or  other  expansive  fluid  or 
motor  power,  ana  to  be  run  and  propelled  in  navigating  the  At- 
lantic and  Pacific  Oceana  The  defendant  is  also  a  domestic  cor- 
poration,  organized  and  existing  under  chapter  284  of  the  Laws  of 
1849,  and'the  acts  amendatory  thereof,  for  the  purpose  of  con- 
structing and  maintaining  a  railroad,  with  necessary  appurtenances,, 
across  the  Isthmus  of  Panama,  and  of  purchasing  and  navigating 
suth  steam  or  sailing  vessels  as  may  be  proper  and  convenient  to 
be  used  in  connection  ^ith  the  railroad  to  be  constructed.  Ever 
since  its  incorporation  the  plaintiff  has  operated  lines  of  steamships 
between  the  Isthmus  of  Panama  and  the  port  of  San  Francisco,  on 
the  Pacific  Ocean,  and  between  the  city  of  New  York  and  the 
port  of  Aspinwall  or  Colon,  on  the  Atlantic  side  of  the  Isthmus. 
The  Pacific  service  has  included,  and  still  includes,  various  inter- 
mediate ports  between  and  inclusive  of  Panama  on  the  south,  and 
Acapulco  on  the  north.  Since  1885  the  defendant  has  operated  its 
line  of  railroad  between  the  ports  of  Colon  and  Panama,  transfer- 
ring freight,  passengers,  and  mail  between  those  points  which  were 
almost  wliolly  destined  for  points  and  places  beyond  the  Isthmus, 
and  a  great  part  of  the  freight  and  a  large  proportion  of  the  pas- 
sengei's  transported  by  the  defendant  have  been  carried  beyond 
the  Isthmus  by  the  plaintiff  company.  In  1870  the  defendant, 
pursuant  to  powers  granted  by  its  charter,  established  a  line  of 
steamships  running  between  the  ports  of  Panama  and  Acapulco, 
stopping  at  intermediate  points,  which  line  was  known  .as  the 
"Central  American  Line,"  and  continued  to  operate  until  the  mak- 
ing of  the  ap^reement  hereinafter  mentioned,  on  or  about  the  1st  of 
October,  1872.  Prior  and  up  to  the  making  of  this  agreement  be- 
tween the  plaintiff  and  the  aefendant,  in  1872,  agreements  existed 
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between  the  defendant  and  certain  connecting  lines,  including  the 
plaintifiE,  for  the  iasaance  of  through  bills  of  lading,  and  for  favor- 
able rates  for  the  carriage  of  merchandise  from,  to,  or  through 
said  ports  by  such  connecting  lines.  On  the  1st  of  October,  1872, 
a  formal  agreement  was  entered  into  between  the  plaintifE  and  the 
defendant,  whereby  the  defendant  sold  to  the  plaintiff  this  Cen- 
tral American  Line,  including  the  ships  used  therein,  and  their 
appurtenances,  afloat  and  ashore,  and  its  service,  business,  and 
good  will,  for  the  price  of  $700,000  in  cash.  By  the  first  para- 
graph of  this  agreement  the  defendant  ^'grants,  sells,  assigns,  and 
conveys  unto  the  said  steamship  company  [the  plaintiff]  all  and 
singular  the  docks,  wharves,  piers,  structures,  lighters,  loading 
and  unloading  facilities,  appurtenances  and  appliances,  afloat  and 
ashore,  used,  owned,  or  controlled  by  it.  in  its  said  Central  Ameri- 
can Line,  a^ut  and  for  each  and  every  port  upon  the  said  Pacific 
Ocean,  between  the  said  ports  of  Panama  and  Acapulco ;  to  have 
and  to  hold  the  same  unto  the  said  Pacific  Mail  S.  S.  Co.,  its. 
successoi-s  and  assigns,  forever."  By  the  second  paragraph  of 
said  agreem^ent  the  defendant  '*  further  hereby  grants,  sells,  as- 
signs, and  conveys  unto  the  said  steamship  company  [the  plaint- 
iff its  successors  and  assigns,  entirely  and  absolutely  its  good 
will  in  the  service  and  carrying  trade  between  the  said  ports  of 
Panama  and  Acapulco,  and  any  and  every  intermediate  port  on 
the  Pacific  Ocean,  and  between  any  and  every  one  or  more  of 
such  intermediate  ports ;  and  it  hereby,  for  itself,  its  successors 
and  assigns,  covenants  and  agrees,  to  and  with  the  said  steamship 
company,  its  successors  and  assigns,  that  it. shall  not  and  will  not^ 
at  any  time  or  times  hereafter,  engage,  directly  or  indirectly,  or  in 
any  manner  concern  itself,  in  carrying  on  or  conducting  any  ser- 
vice whatsoever  by  vessel,  in  whatsoever  manner  propelled,  from 
any  of  such  ports  to  any  one  or  more  of  the  others  thereof  lying 
between  the  said^  ports  of  Panama  and  Acapulco."  From  the 
time  of  the  execution  of  this  agreement  until  the  25th  of  August, 
1875,  there  appeared  to  have  been  various  agreements,  written- 
and  verbal,  entered  into  between  the  parties  to  this  action,  regulat- 
ing the  conduct  of  the  business  whicn  was  being  transact^  by 
them,  and  the  prices  to  be  realized  therefor.  On  said  25th  of 
August,  1875,  an  agreement  in  writing  was  entered  into  between 
the  parties  to  this  action,  the  first  paragraph  of  which  is  as 
follows : 

"All  agreements,  written  or  verbal,  heretofore  made  between 
the  parties  hereto,  are  hereby  abrogated  and  terminated  by  the 
consent  of  both  parties  hereto,  and  all  business  between  the  parties 
after  the  31st  day  of  March,  1875,  to  be  done  and  settled  for  un- 
der this  ^reement,  provided  that  all  business  prior  to  March  81, 
1875,  is  to  be  settled  for  under  the  then  existing  agreement" 

It  is  evident,  when  we  consider  the  balance  of  the  agreement, 
that  it  was  not  the  intention  of  the  parties  to  abrogate  every  and 
all  written  agreements  which  had  been  entered  into  between  them 
and  that  it  was  not  intended  to  abrogate  the  agreement  of  1872, 
above  referred  to,  and  that  the  ouly  agreements  which  it  was  in^ 
St.  Rep.,  Vol.  LXVL        48 
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tended  to  do  away  with  were  those  regulating  the  traffic  between 
the  two  companies,  because  it  will  be  seen,  upon  an  examination 
of  the  agreement  of  August  25,  1875,  that  it  relates  solely  to  de- 
tails regulating  the  traffic  of  the  two  companies  and  the  division 
of  the  moneys  receive  therefor.  This  f^reement  provided  that  it 
should  continue  in  force  for  five  years,  unless  soonef  terminated 
by  the  giving  of  a  notice  by  either  party  of  its  intention  to  term, 
inate  the  samo  in  three  months  from  the  date  of  the  giving  of  such 
notice.  On  the  27th  of  August  1875,  a  supplemental  agreement 
was  made,  embracing  a  branch  of  the  same  subjects.  Prior  to 
November,  1875,  serious  disagreements  had  arisen  between  the 
Panama  Railroad  Company  and  the  Pacific  Mail  Steamship  Com- 
pany, and  in  consequence  thereof  the  railroad  company  had  at- 
tached the  ships  of  the  steamship  company  for  debt  due  it,  and 
was  threatening  to  take  possession  of  its  ships  by  which  it  carried 
on  its  business  between  X^^ew  Yoak  and  Aspinwall.  In  January, 
1876,  the  defendant  raih'oad  company  entered  into  an  agreement 
with  one  Clyde,  living  in  Brooklyn,  whereby  it  was  agreed  that  said 
Clyde  should,  during  the  existence  of  the  contract,  act  as  the  sole 
and  exclusive  agent  of  the  defendant  at  New  York  and  at  San 
Francisco,  and  at  all  other  ports  or  places,  to  or  from  which  steam 
vessels  might  be  run  by  said  plaintiff  during  the  continuance  of  said 
<5ontract,  and  that  Clyde  should  have  the  exclusive  right  to  issue  all 
tbrough  receipts  and  bills  of  lading,  and  all  through  passengers 
tickets,  etc.  The  contract  between  Clyde  and  the  railroad  com- 
pany gave  to  Clyde  the  advantages  which  the  Pacific  Mail  Com- 
pany had  formerly  enjoyed,  and  practically  enabled  him  to  control 
the  carrying  business  between  New  York  and  San  Francisco  by 
way  of  the  Panama  Railroad,  which  contract  was  transferred  to  the 
Panama  Transit  Company,  and  was  on  the  18th  of  November,  1876, 
in  full  force  and  effect  On  the  31st  of  May,  1876,  the  Panama  Tran- 
sit Company  granted  to  the  Pacific  Mail  Company  c<^tain  benefits 
secured  to  it  by  its  contract  of  January,  1876,  with  the  railroad  com- 
pany, upon  condition  that  there  should  be  an  equitable  division 
between  the  parties  of  the  profits  of  the  business,  eta-  Thereupon 
the  transit  company,  with  the  consent  of  the  railroad  company, 
granted  to  the  Pacific  Mail  Company  an  equal  interest  in  the  bene- 
fits and  advantages  therein  specified  and  granted,  to  endure  until 
the  1st  day  of  October,  1879.  On  the  18th  of  November,  1876,  a 
traffic  agreement  was  entered  into  between  the  Panama  Railroad 
Company  of  the  first  part  and  the  Pacific  Mail  Company  and  the 
Panama  Transit  Steamship  Company  of  the  second  part  At  the 
time  of  the  making  of  this  agreement  the  Pacific  Mail  Steamship 
Company  was  largely  indebted  to  the  Panama  Railroad  Company, 
and  one  of  the  provisions  of  the  agreement  was  that  its  net  earn- 
ings should  be  applied  each  month  by  the  transit  company  towards 
the  payment  of  the  indebtedness  of  the  Pacific  Mail  Company  to 
the  Panama  Railroad  Company.  This  agreement  made  between  the 
defendant,  the  plaintiff,  and  the  transit  company  continued  to  en- 
dure until  the  month  of  February  or  thereaoout  On  the  1st  of 
February,  1878,  another  formal  agreement  was  entered  into  between 
the  parties  to  this  action,  in  which  the  purposes  of  the  organization 
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of  the  railmad  company  are  recited,  and  tbat  in  order  to  secure  to 
said  railroad  the  permanent  and  regular  control  of  the  business 
which  naturally  sought  the  Isthmus,  and  to  prevent  the  embar- 
rassments, delays,  and  loss  of  business  which  it  had  in  past  times 
suffered  by  reason  of  its  want  of  control  of  the  management  of  the 
main  ocean  line  from  and  thrpugli  which  its  principal  business  was 
derived,  it  had  been  found  necessary,  proper,  and  convenient  for 
said  railroad  company  to  own  or  control  sucb  ships  and  property  as 
were  necessary  for  a  continuous  line  between  San  Francisco  and 
New  York,  and  to  and  from  such  other  ports,  in  connection  with 
said  Isthmus,  as  its  business  might  from  time  to  time  demand;  pnd 
after  further  reciting  that  said  steamship  company,  meaning  the 
Paciflc  Mail  Steamship  Company,  was  then  engaged  in  business  on 
both  the  Atlantic  and  Pacific  Oceans,  and  was  running  a  regular 
line  between  San  Francisco  and  certain  ports  northwai'd  thereof 
and  New  York,  and  also  a  branch  line  to  certain  Central  American 
and  Mexican  ports,  which  business  was  valuable  to  it,  and  that  it 
was  desirous  of  arranging  for  a  continuance  of  the  same  on  a  per- 
manent basis  in  connection  with  said  railroad  company,  and  was 
also  desirous  to  procure  from  said  railroad  company  the  means 
necessary  to  purchase  the  steamships  of  the  Panama  Transit  Steam- 
ship Company  and  the  rights  and  privileges  which  said  transit 
company  then  enjoyed  by  reason  of  the  contract  with  said  railroad 
company,  whereby  a  large  and  valuable  portion  of  the  business  of 
said  steamship  company  was  li^st  to  it,  etc., — the  steamship  com- 
pany, the  plaintiff,  agreed  to  sell  and  deliver  to  the  railroad  com-  - 
pany,  the  defendant,  certain  steamships  and  other  property  for  a 
price  therein  named,  and  further  agreed,  in  respect  to  the  main- 
tenance of  the  steamship  service  for  the  full  term  of  fifteen  years 
from  the  date  of  the  agreement,  to  pay  to  the  railroad  company  ^ 
certain  sums  of  money  and  proportion  of  earnings  arising  from 
transpoi'tation.  It  was  also  provided,  among  other  things,  in  said 
agreement  of  February,  1878,  that  said  steamship  company  should 
have  the  exclusive  right  to  issue  all  through  receipts  and  bills  of 
lading,  and  all  through  passengers  tickets,  between  all  ports  and 
places  to  and  from  which  steam  vessels  might  be  run  by  the 
steamship  company  to  the  railroad  and  in  connection  therewith, 
and  that  the  said  company  should  attend  to  and  perform  all  the 
ordinary  duties  appertaining  to  such  agency";  but  that  said  agency 
of  tlie  steamship  company  should  not  extend  to  either  of  the  ports 
of  Panama  or  Aspinwall.  It  was  also  provided  by  said  agree- 
ment that  under  certain  contingencies  the  railroad  company  might 
declare  that  the  agreement  of  the  1st  of  October,  1872,  made 
between  the  parties  thereto  with  respect  to  certain  business  on  the 
Central  American  and  Pacific  coast,  should  be  abrogated,  and  that 
the  same  should  thenceforth  be  absolutely  void. 

During  the  continuance  of  said  agreement  of  1878  the  plaintiff 
made  an  agreement  with  eighteen  railroad  companies,  known  as 
the  "  Tmnscontinental  Association,"  the  business  of  which  entered 
largely  in  competition  with  the  business  of  the  defendant  company, 
and  had  abandoned  the  practical  control  entirely,  so  far  as  its 
through  business  was  concerned,  between  New  York  and  San 
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Francisco,  fo  the  Transcontinental  Association,  and  had  agreed 
that  it  woald  not  run  more  than  three  ships  per  month  between 
New  York  and  Aspinwall  on  the  Atlantic  Ocean,  and  between 
Panama  and  San  Francisco  on  the  Pacific  Ocean,  in  consideration 
of  which  it  was  to  receive  the  sam  of  $76^000  per  month  from  the 
Transcontinental  Association,  which  payment  enabled  it  to  carrj 
out  its  agreement  above  r^erred  to,  and  to  make  its  montlilj  pay- 
ment to  the  Panama  Railroad  Company.  Some  months  prior  to 
the  termination  of  the  agreement  of  1878,  by  its  own  limitation, 
negotiations  were  initiated  between  the  parties,  with  the  expecta- 
tion and  hope  of  effecting  some  new  contract  for  the  adjustment 
of  their  relations  and  for  their  mutual  good,  and  an  agreement  was 
in  fact  reached,  when,  shortly  prior  to  the  time  when  the  contract  was 
to  be  executed,  the  Pacific  Mail  Company  declared  that  it  had  be- 
come unable  to  guaranty  any  fixed  sum  of  business,  and  to  make 
the  cash  pavment  which  had  constituted  one  of  the  principal  con- 
ditions of  the  former  agreement  The  Pacific  Mail  Company  w{\s 
induced  thus  to  withdraw  from  the  conditions  orally  agreed  ujx)n 
by  a  notification  received  from  the  Transcontinental  Association 
that  it  would  np  longer  continue  its  monthly  allowance.  Without 
this  aid  the  Pacific  Mail  Company  was  unable,  it  asserted,  to 
stipulate  any  fixed  payment,  and  it  therefore  insisted  that  the 
conditions  of  the  contract  should  be  accordingly  modified.  The 
Pacific  Mail  Company  was  not  at  this  perioa  m  prosperous  cir- 
cumstances, and  was  slow  in  paying  its  debta  Notwithstanding 
this  fact,  efforts  were  made  in  good  faith  by  the  defendant  to  ar- 
rive at  some  just  agreement  which  would  secure  the  rights  of  the 
company  and  enaole  it  to  go  on  harmoniously ;  but  the  parties 
finally  split  upon  the  question  as  to  who  should  have  the  right  to 
make  the  rates ;  it  being  insisted  b^  the  railroad  company  that  it 
could  not  safely  permit  the  steamship  company  so  to  do,  and  the 
steamship  company  refusing  to  abdicate  its  right,  real  or  supposed, 
to  fix  the  rates,  in  favor  of  the  railroad  company.  Prior  to  the 
1st  of  February,  1893,  the  day  of  the  termination  of  the  agreement 
of  Februarv,  1878,  by  expiration  of  time,  the  defendant  notified 
the  plaintiff  that  it  would  not  permit  it,  on  and  after  said  February 
1,  1898,  to  issue  through  bills  of  lading,  and  the  defendant  smight 
to  find  some  other  corporation  that  was  able  and  willing  to  act  as 
its  agent  in  the  procuring  of  business  and  in  the  issuing  of  through 
bills.  The  Chilian  Steamship  Company  was  organized  and  had 
had  business  relations  with  the  railroad  company  as  the  carrier  of 
freight  and  passengers  between  Chili  and  Panama,  and  with  that 
company  negotiations  were  commenced  by  the  defendant,  and  were 
pending,  but  undetermined,  at  the  time  of  the  issuing  of  the  in- 
junction in  this  action,  for  a  traffic  agreement  which  would  have 
conferred  upon  the  Chilian  Company  certain  exclusive  privileges 
in  reference  to  its  business  with  the  defendant  company  which 
would  necessarily  give  it  an  advantage  in  the  transaction  of  such 
business;  but  it  was  not  intended  to  make  any  discrimination 
against  the  Pacific  Mail  Company  in  respect  to  the  privileges  en- 
joyed by  it  from  those  enjoyed  by  all  other  persons  or  corpora- 
tions in  the  world,  excepting  such  Chilian  Company.    This  action 
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having  been  commeoced  by  the  plaintiff,  and  kn  injunction  is- 
6aed  as  above  referxed  to,  the  negotiations  with  the  Chilian  Com. 
pany  ended. 

Upon  the  trial  of  the  aetion,  the  forgoing  facts  appearing,  judff* 
ment  was  directed  in  favor  of  the  plamti£^  enjoining  the  defend- 
ant from  entering  into  any  agreement  with  the  Chilian  Company, 
or  with  any  other  company,  or  with  the  owner  of  any  vessel 
for  transportation  by  sea  of  goods,  passengers,  or  mail,  between 
the  ports  of  Panama  and  Acapulco,  and  substantially  enjoining 
the  defendant  from  entering  into  any  arrangement  with  any  other 
company  than  the  Paqific  Mail  Company  for  the  issuance  of 
through  bills  of  lading ;  and  from  the  judgment  thereupon  entered 
this  appeal  is  taken. 

The  question  which  is  presented  upon  the  admitted  facts  in  the 
case  at  bar  is,  does  the  plaintiff  enjoy  the  exclusive  privilege  of 
issuing  through  bills  of  lading  for  merchandise  to  be  transported 
upon  the  railroad  of  the  defendant,  in  respect  to  business  between 
the  ports  of  Panama  and  Acapulco  and  intermediate  ports?  It 
is  claimed  upon  the  part  of  the  plaintiff  that  at  the  time  of  the  ex- 
ecution of  tne  contract  in  1872,  by  which  the  defendant  com- 
pany conveyed  to  the  plaintiff  the  vessels,  business,  service,  and 
good  will  of  the  Central  American  Line,  the  custom  and  agree* 
ment  as  to  through  bills  of  lading  were  well  estab]ished,as  was  also 
the  right  to  make  through  rates  upon  a  divisional  basis;  and  it  is 
urged  that  by  the  agreement  of  1872  the  plaintiff  bought  this  right 
of  the  defendant,  and  is  the  owner  thereof.  Upon  the  other  hand, 
the  defendant  claims  that  no  such  construction  can  be  placed  up- 
on the  agreement  of  1872,  and,  if  it  could,  that  that  agreement 
had  been  abrogated  by  the  subsequent  agi*eements  between 
the  parties,  and  the  course  of  business  which  they  entered  into, 
seemingly  r^ardless  of  the  provisions  of  that  agreement  It  seems 
to  us,  however,  upon  an  examination  of  the  dealings  between  the 
plaintiff  and  the  aefendant,  and  the  other  agreements  entered  into 
oetween  the  parties,  that  it  cannot  be  found,  as  a  matter  of.  fact, 
that  the  agreement  of  1872  was  ever  abrogated,  but  that  it  was 
and  is  a  binding  and  subsisting  agreement  As  has  been  already 
observed,  if  we  considered  only  the  language  of  the  agreement  of 
August  25,  1875,  it  might  be  held  that  the  agreement  in  question 
was  abrogated.  But  wnen  we  consider  the  nature  of  the  agree- 
ment 6f  1876,  and  the  purposes  to  be  attained  by  it,  it  is  manifest 
that  it  was  not  the  intention  to  interfere  with  the  substantial  pro- 
visions of  the  agreement  of  1878;  and,  when  we  take  into  account 
the  language  of  the  agreement  of  1878,  there  seems  to  be  no 
further  doubt  on  this  subject,  because  the  existence  of  the  agree- 
ment of  1872  is  expressly  recognized  in  the  agreement  of  1878,  and 
the  right  is  reserved  by  the  defendant  to  terminate  the  former 
agreement  under  certain  contingencies.  If  the  agreement  of  1872 
had  already  been  abrogated,  and  was  of  no  effect,  such  a  provision 
would  certainly  not  have  been  inserted  in  the  ageeement  of  1878. 
From  1878  to  the  present  time  nothing  has  transpired  which 
would  indicate  an  intention  upon  the  part  of  the  parties  to  the 
agreement  of  1872  to  terminate   the  same.     We  must  thus  de- 
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termine  the  rights  of  the  parties  to  this  litigation  by  the  provisions 
of  the  contract  of  1872;  and  the  question  is  whether,  by  the  trans- 
fer of  the  good  will  of  the  business  referred  to  in  that  agreement, 
the  railroad  company  undertook  to  give  exclusive  privileges  to  the 
plaintifiE  in  reference  to  the  issuing  of  through  bills  of  lading.  As 
has  already  been  intimated,  it  is  claimed  upon  the  part  of  the 
plaintifiE  that  because  the  defendant,  at  the  time  of  the  entering 
^nto  of  the  agreement  of  1872,  had  arrangements  with  other  com- 
panies for  the  issuing  of  through  bills  of  lading,  under  such  agree- 
ment it  has  succeeded  to  all  the  privileges  of  those  other  com- 
panies, We  have  been  unable  to  find  any  provision  in  the  agree- 
ment in  question  which  bears  out  any  such  claim.  It  would  seem 
that  at  this  tinle  companies  other  than  the  Central  American  Line 
were  issuing  through  bills  of  lading  under  arrangements  of  atemp- 
on\ry  character,  revocable  by  notice  given  by  either  party  ;  and  all 
that  the  <lefendant  company  agreed  to  transfer  to  the  plaintiff 
were  the  privileges  which  were  being  enjoved  by  the  Central 
American  Line,  and  certainly  nothing  oeyond  that  ^  It  was  the 
good  will  of  that  business  which  was  transferred,  and  nothing  more. 
What  the  defendant  s  arrangements  with  other  companies  were  at 
this  time  was  of  no  concern  to  the  plaintifiE,  and  no  contract  wa^ 
made  in  respect  thereto.  In  fnct,  when  we  come  to  consider  the 
second  paragraph  of  the  agreement  of  1872,  it  might  well  be  claimed 
that  all  that  the  Panama  Railroad  Company  covenanted  not  to  do 
was  that  it  should  not  at  arfy  time  or  times  thereafter,  directly  or  in- 
directly, in  any  manner,  concern  itself  in  carrying  on  or  conduct- 
ing any  service  whatsoever  by  vessel,  in  whatsoever  manner  pro- 
pelled, from  any  of  such  ports  to  any  one  or  more  of  the  others 
thereof,  lying  between  said  pprts  of  Panama  and  Acapulco.  It 
seems  to  us,  therefore,  that  it  would  be  a  stretching  of  the  terms 
of  this  agreement  to  hold  that  exclusive  privileges  in  reference  to 
the  transaction  of  businesss  with  the  Panama  Railroad  Company 
were  intended  thereby  to  be  given  to  the  plaintifiE.  It  would  cer- 
tainly be  extending  the  meaning  of  the  words  "good  will"  to  an  ex- 
tent which  has  never  heretofore  been  done,  by  giving  the  words 
in  this  contract  the  broad  and  comprehensive  construction  which 
is  claimed  upon  the  part  of  the  plaintifiE.  Undoubtedly  the  at- 
tempt on  the  part  of  the  defendant  to  confer  exclusive  privileges 
upon  the  Chilian  Company  was  a  violation  of  its  sale  of  the  good 
will  of  this  business  to  the  plaintifiE.  Simply  because  the  Panama 
Railroad  Company  might  have  fears  in  regard  to  the  solvency  of 
the  Pacific  Mail  Steamship  Company,  it  cannot  be  relieved  from 
its  agreement,  the  consideration  of  which  it  has  received,  and  the 
performance  of  which  upon  its  part  must  therefore  necessarily 
continue.  It  seems  to  us  that  the  true  construction  of  the  agree- 
ment of  1872  between  these  parties  was  that  no  exclusive  privi- 
leges in  reference  to  the  business  which  was  there  the  subject- 
matter  of  agreement  should  be  given  to  other  parties;  that,  at 
least,  the  plaintifiE  should  be  upon  an  equal  footing  with  any  other 
corporations  operating  connecting  lines;  and  that  the  railroad  com- 
pany should  refrain  from  making  any  arrangement  with  any  other 
company  conducting  steamship  service  between  Panama  or  Aca- 


Digitized  by  VjOOQIC 


Sup.Ct]    »  DoAV^-CuRUiER  V.  IIexderson.  S8S 

piilco,  or  any  intermediate  port,  for  the  purpose  of  diverting  the 
business  between  Panama  and  Acapulco  from  the  plaintiff's  Cen- 
tral 4-"ierican  Lme;  but  that  it  was  never  intended  to  give  the 
plaiutiflE  of  privilege  of  fixing  the  rates  of  transportation  over  the 
defendant  s  road,  which  would  be  the  result  of  the  contruction 
contended  for,  We  think  that  the  injunction  contained  in  the 
judgment  was  too  broad,  and  that  it  should  be  modified  in  accord- 
ance with  this  opinion,  and,  as  modified,  affirmed,  without  costs  to 
either  party. 

Ida  M.  Dow-Currier,  Resp't,  v,  David  Henderson,  App'lL 

{dupren^  Court,  Q&neral  Term,  Fint  Department,  Filed  Ma/rch  16,  1895.) 

1.  Master  and  servant— Negligence. 

A  master  Is  not  relieved  from  liability  for  the  negligence  of  a  servant  by 
the  fact  that  such  servant  was  under  the  direction  of  a  third  party,  where 
he  hires,  pays  and  alone  has  authority  to  discharge  him. 

2.  Appeal— Exceptions. 

The  power  of  the  general  term  to  reverse,  though  no  exceptions  is  taken, 
is  never  exercised  in  a  civil  action,  when  the  error  complained  of  was  one 
that  could  have  been  cured  on  the  trial  if  the  attention  of  the  court  and  op- 
posing counsel  had  been  directed  to  it. 

8.  Same—Objections. 

In  the  giving  of  testimony  by  an  expert  upon  a  general  subject  about 
which  he  is  presumed  competent  to  testify,  the  form  of  the  objection 
should  be  such  as  to  call  the  attention  of  the  court  sharply  to  the  fact  ' 
that  the  testimony  adduced  is  not  confined  within  the  limits  established 
by  tlie  decisions  of  the  courts. 

Appeal  from  a  judgment  entered  on  a  verdict  on  favor  of  plaint- 
iff, and  from  an  order  denying  a  motion  for  a  new  trial. 
Louis  Marshall^  for  app'lt ;  Christopher  Fine,  for  resp't 

Parker,  J. — The  jury  rendered  a  verdict  in  favor  of  the  plaint- 
iff, in  the  sum  of  $18,000,  for  damages  sustained  by  the  falling  of  a 
batten  from  the  flies  in  defendant's  theater,  which  struch  her  on 
the  head,  and  fractured  her  skull.  A  portion  of  the  skull  had  to 
be  removed,  and  her  life  was  for  a  time  seriously  threatened.  The 
evidence  tends  to  show  that  the  accident  was  due  to  the  negli- 
gence of  the  flyman,  who  was  in  the  defendant's  general  employ, 
but  at  the  time  of  the  accident  was  operating  the  scenery,  under 
the  direction  of  the  plaintiff,  as  stage  directress  of  the  Julia  Mar- 
lowe Company.  Defendant  contends  that  by  reason  of  the  fact 
that  the  plaintiff,  as  such  directress,  had  the  right  to  direct  and 
control  the  action  of  the  flyman  during  the  performance,  the  de- 
fendant did  not  stand  in  the  relation  of  superior  to  the  flyman, 
whose  wrongful  act  constitutes  the  ground  of  action.  The  point 
is  presented  by  exceptions  taken  to  the  following  portion  of  the 
charge  of  the  trial  court : 

"The  defendant,  under  the  agreement  between  himself  and  the 
Julia  Marlowe  Company,  was  liable  to  the  plaintiff,  as  a  member 
and  component  part  of  the  company,  for  any  injury  which  she  re- 
ceived from  the  carelessness  and  negligence  of  the  defendant,  or 
any  of  the  attaches  or  employes  which  he  supplied  or  furnished  on 
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tbe  stage  or  in  the  fly  gallery,  in  either  the  management  or  mani- 
pulation of  the  hoisting  or  lowering  of  any  of  the  scenery  used  in 
the  play  while  the  company  was  performing.  *  *  ♦  Although 
the  aefendant's  servants  were  unaer  the  immediate  control  of  the 
theatrical  company,  yet  they  were  not  its  servants  in  the  ordinary 
sensa  They  were  npne  the  less  his  (the  defendant's)  servants. 
He  alone  employed  and  paid  them,  and  he  alone  had  the  power  to 
discharge  them. 

Either  the  defendant  or,  the  Julia  Marlowe  Company  was,  in  a 
legal  sense  the  flyman's  superior  when  the  accident  occurred. 
Both  could  not  be  for  the  law  does  not  recognize  two  principals 
who  are  unconnected  and  severelly  responsible.  Hobbii  v.  Railroad 
Co.,  4  Exch,  268 ;  Pack  v.  Mayor,  etc,  8  N.  Y.  222 ;  Shane  v.  El- 
mer,  64  id.  201.  K  the  plaintiff  or  the  Julia  Marlowe  Company 
was  the  flyman's  superior,  then  the  exception  was  well  taken, 
otherwise  not 

We  have  been  favored  on  this  argument  with  extracts  from 
opinions  which,  if  accepted,  instead  of  the  decisions  actually  made, 
would  seem  to  support  equally  well  the  contention  of  either  party. 
But,  as  we  have  said,  both  parties  could  not  stand  in  the  relation 
of  superior  to  the  flyman.  One  of  them  clearly  did,  and  we  think 
that  one  was  the  defendant  The  evidence,  which  includes  the 
contract  between  the  defendant  and  the  plaintiff's  company,  shows 
that  the  defendant  was  to  and  did  supply  the  theater  with  stage 
and  staging  scenery,  police,  regular  attaches  on  stage  and  in  front 
of  the  house,  leader  of  and  orchestra,  for  which  the  defendant  was 
to  and  did  receive  from  the  Julia  Marlowe  Company  fifty  percent 
of  the  gross  receipts  of  the  house.  The  flyman  was  one  of  tbe  re- 
gular attaches  on  stage,  and  he,  together  with  all  the  other  attaches 
and  servants  which  the  defendant  oy  his  contract  agreed  to  fur- 
nish, were  employed  and  paid  bjr  the  defendapt  They  were  not 
employed  for  the  special  occasion,  but  were  the  standing  em* 
ployes  in  defendants  theater.  In  other  words,  the  defendant 
agreed  to  furnish  to  the  Julia  Marlowe  Company,  for  fifty  per 
eent  of  the  gross  receipts,  the  theater,  scenery,  and  all  necessary 
employes  for  its  conduct  and  management ;  and  the  company,  in 
consideration  therefor,  and  of  fifty  per  cent  of  the  gross  receipts, 
agreed  to  give  certain  performances.  The  servants  which  the  de- 
fendant agreed  to  furnish,  and  did  furnish,  whom  he  hired  and 
paid,  and  alone  had  authority  to  discharge,  were  his  servants ;  and 
that  relation  was  not  at  all  affected  by  the  fact  that  the  Julia  Mar- 
lowe Company,  or  the  plaintiff  as  its  directress,  were  at  liberty  to 
direct  when  and  how  they  should  perform  their  duties,  in  the 
course  of  a  presentation  of  a  play.  This  situation  seems  to  us  pre- 
cisely analogous  to  that  of  a  person  who  hires  from  a  livery  man 
a  team  with  carriage  and  driver  for  an  afternoon's  drive.  To  a 
limited  degree,  the  hirer  acquires  dominion  over  the  servant,  may 
direct  upon  what  streets  to  drive  and  where  to  stop,  but  the  driver 
continues,  in  legal  contemplation,  the  servant  of  the  owner,  who  is 
responsible  for  his  negligence,  though  it  occurs  in  the  course  of  a 
drive  which  the  hirer  directs. 

It  is  further  urged  that  a  recovery  was  had  upon  a  ground  not 


Digitized  by 


Google 


Sup.Ct]  Dow-CuRKiER  V.  Henderson.  885 

iilleged  in  the  complaint;  that  the  plaintiff  charged  that  the  de- 
fendant was  careless  and  negligent  in  the  maintenance  and  con- 
struction of  the  scenery,  and  in  permitting  the  same  to  become 
and  remain  out  of  repair,  and  not  that  it  was  due  to  the  negligent 
acts  of  the  flyman.  This  point  is  not  well  made,  for  two  reasons  : 
(1)  The  evidence  relating  to  the  misconduct  of  the  flyman  was 
.  admitted  without  objection  being  made  by  the  defendant  that  it 
was  not  within  the  pleadings.  (2)  Neither  by  a  request  to  charge, 
nor  by  an  exception  to  the  charge  as  made,  was  tlio  attention  of 
the  court  callea  to  the  claim  which  appellant  now  makes.  Coun- 
sel in  effect  concedes  that  the  exceptions  to  the  charge  were  lack- 
ing in  definiteness,  but  invokes  the  power  of  the  general  term  to 
reverse,  though  an  exception  be  not  taken.  It  is  a  sufficient  an- 
swer to  make  in  this  case  to  say  that  this  power  is  never  exer- 
cised in  a  civil  action. when  the  error  complained  of  was  one  that 
could  have  been  cured  on  the  trial  if  the  attention  of  the  court 
and  opposing  counsel  had  been  brought  to  it  In  this  case  the 
court  could,  and  doubtless  would,  have  conformed  the  complaint 
to  facts  proved  had  the  fact  of  the  variance  between  the  complaint 
and  the  proofs  been  alluded  to. 

Dr.  Graham,  who  attended  the  plaintiff  during  a  portion  of  her 
illness,  described  the  nature  of  the  injury  to  the  plaintiff's  brain, 
after  which  the  examination  continued  as  follows: 

"  Q.  What  results  usually  follow  such  an  injury  of  the  brain  ? 
A.  You  mean  what  may  follow?  Q.  What  usually  follow? 
(Objected  to.  Objection  overruled.  Exception.)  A.  Well, 
sometimes  they  get  entirely  well,  and  have  no  results;  but  in- 
juries of  that  kind  are  almost  certain  to  leave  permanent  damage 
to  the  brain.  Well,  you  might  sum  it  all  up, — say,  an  unstable 
condition  of  the  nervous  system,  manifested  in  various  ways.  One 
might  be  simply  hysteria,  or  a  loss  of  equilibrium  of  temperament, 
such  as  fretiulness  and  that  kind  of  thing,  epilepsy,  insanity, 
feeble-mindedness  generally.  Those  are  the  possible  results  and 
what  often  follow  these  injuries.  That  is  what  I  mean  to  say.  Q. 
How  long  after  the  injury  may  these  different  symptoms  be  mani- 
fested? (Objected  to.  Objection  overruled.  E.xception.)  A 
Oh,  might  be  for  a  lifetima  Q.  You  do  not  understand  my  ques- 
tion. I  will  make  it  more  clear.  Do  those  symptoms  necessar- 
ily follow  immediately  after  a  healing  of  the  wound,  or  may  they 
come  at  a  later  period  ?  A.  You  mean  these  various  manifesta- 
tions ?  Q.  Yes,  sir.  A.  Well,  it  is  possible  that  they  continue 
right  along  from  the  time  of  the  injury  to  the  healing  of  the 
wound,  or  some  of  them  may  come  on  at  any  time  later.  Q.  And 
is  this  time  in  which  they  may  appear  limited  by  any  number  of 
years?  A.  No,  except,  the  further  along  the  patient  goes  with- 
out any,  the  less  liable  they  are  to  come.  One  of  the  manifesta- 
tions that  I  describe  is  that  of  extreme  irritability.  Q.  Suppose 
they  were  to  appear  in  this  plaintiff  within  a  period  of  from  one 
to  three  years  after  this  injury,  would  you  consider  them  due  to 
the  injury?  A.  Well,  it  would  be  a  matter  of  opinion.  It 
would  be  a  fair  inference.  *  ^  *  Q.  In  your  judgment, 
St.  Ref.,  Yol.  LXVI.        49 
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would  this  injury  ne9efisarily  affect  the  future  conduct  of  the 

f>atient  with  respect  to  the  business  she  might  follow  or  habits  of 
ife  which  she  might  pursue  ?  A.  Well,  I  could  not  say  it  would 
necessarily,  but  I  would  say  it  was  pore  liable  to.  Q.  In  what 
way?  (Objected  to.  Objection  overruled.  Exception.)  A. 
Well,  if  any  of  these  sequels  or  manifestations  I  have  previously 
described  should  be  present,  she  would  be,  to  a  certain  extent  at 
least  unfitted  for  any  occupation,  of  any  kind,  if  she  would  have 
epilepsy.  Of  course,  if  she  would  have  simply  loss  of  equili- 
brium or  mental  condition  unstable,  why  she  would  be  somewhat 
incapacitated  for  certain  kinds  of  work.  Of  course,  if  she  be- 
came entirely  insane,  she  would  be  entirely  unfitted.  Q.  Would 
she,  in  your  judgment,  be  able  to  take  part  in  any  business  of  an 
exciting  nature,  or  one  which  required  her  to  remain  up  late  at 
night?  (Objected  to.  Objection  overruled.  Exception.)  A. 
Well,  there  would  be  more  likelihood  of  her  inability  to  do  that 
than  if  she  had  never  been  injured." 

Had  a  proper  objection  been  made,  it  is  clear  that  the  evidence 
objected  to  should  have  been  excluded,  under  the  authority  of 
JSirfihm  v.  Riilroad  Co.,  96  N.  Y.  305,  and  Oriswold  v.  Bailroad 
Co,,  115  N.  y.  61;  23  St  Rep.  729.  It  is  competent,  in  such 
cases,  to  show  by  competent  experts  what  results  are  reasonably 
certain  to  ensue  from  the  injury  ;  and,  that  being  so,  the  form  of 
the  objection  should  be  such  as  to  call  the  attention  of  the  court 
sharply  to  the  fact  that  the  testimony  being  adduced  is  not  con- 
fined within  the  limits  established  by  the  decisions  of  the  court*:. 
McCooey  v.  Railroad  Co.,  79  Hun,  255 ;  61  St  Eep.  34.  This 
general  rule  should  be  insisted  on  because  in  the  ffivmg  of  testi- 
mony by  an  expert  upon  a  geneml  subject  which  he  is  presumed 
competent  to  testify  about,  the  court  may  not  appreciate  that  the 
witness  is  testifying  as  to  a  result  which  may  or  liable  to  occur, 
rather  than  one  which  is  reasonably  certain  to  ensue  from  the  in- 
jury ;  whereas,  if  his  attenti(m  be  iorought  to  the  distinction  by 
the  form  of  the  objection,  a  correct  rule  will  be  observed,  and  no 
injustice  will  result  to  either  party.  Any  other  course  would  be 
to  encourage  counsel  in  setting  pitfalli  for  the  court,  with  new 
trials  as  the  attending  result 
The  judgment  and  order  should  be  affirmed,  with  bostd^ 
All  concur. 

Atlantic  Trust  Company,  as  Trustee,  etc,  Resp\  v.  Haskin- 
WooD  Vulcanizing  Company,  Deft  Andrea  Fontana 
et  al,  App'lts. 

{Supreme  Oourt,  General  Term^  First  Department,  FUed  March  16,  1896.) 
Corporations — Stockholdbrs— Partiibs. 

Where  the  receiver  of  a  corporation  refuses  to  appeal  from  a  judgment 
foreclosing  a  mortgage  given  by  it,  and  such  refusal  is  not  the  result  of 
fraud  or  collusion  on  bis  part,  a  stockholder  will  not  be  allowed  to  come 
in  as  defendant,  in  order  to  appeal  therefrom,  unless  he  shows  that  the 
Judgment  wiU  probably  be  reversed  on  appeal  and  a  judgment  more  favor- 
able to  the  corporation  and  the  stockholders  obtained. 

Appeal  from  an  order  denying  a  motion  by  certain  stockhold- 
ers to  be  made  parties  defendant  in  the  action. 
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The  petition  of  the  stockholder  Fontana,  in  which  another 
stockholder  joined,  and  which  is  the  basis  of  this  application, 
shows :  That  an  action  was  b^un  in  this  court  wherein  the  At- 
lantic Trust  Company,  as  trustee,  is  plaintiff,  against  the  Haskin- 
Wood  Vulcanizing  Company  for  the  foreclosure  of  a  mortgage 
upon  all  the  property  of  the  corporation.  That,  in  furtherance 
of  a  scheme  m  the  interest  of  tne  bondholders,  the  president 
and  the  management  of  the  corporation  permitted  the  plaint- 
iff to  ente  a  judgment  of  foreclosure  and  sale  on  the  18th  day 
of  October,  1893,  and  the  property  was  advertised  for  sale  on  the 
20th  of  November,  1893.  In  October,  1893,  certain  judgment 
creditors  commenced  an  action  to  sequestrate  the  property  of  the 
corporation,  in  which  action  one  David  Thomson  was  appointed 
receiver  of  the  corporation,  and  took  possession  of  its  property. 
Suteequently  an  order  was  made  bv  this  court  opening  tne  judg- 
ment of  foreclosure,  and  allowing  the  receiver  to  come  in  and  de- 
fend. After  his  answer  was  interposed,  the  issues  were  by  con- 
sent referred  to  a  referee  to  hear  and  determine.  The  referee  sub- 
sequently reported,  in  effect,  that  the  mortgage  was  invalid  as  a 
lien  upon  all  the  property  of  the  corporation  as  to  the  creditors 
and  receiver,  but  valid  as  against  the  corporation  as  to  a  portion 
of  the  property,  and  directed  a  sale  and  judgment  for  deficiency, 
if  any,  that  there  was  due  plaintiff.  Such  judgment  was  entered, 
and  a  sale  advertised  thereunder.  The  receiver  likewise  adver- 
tised a  sale  of  all  the  property  of  the  corpomtion.  Certain  stock- 
holders and  judgment  creditors  requested  the  receiver  to  appeal 
from  the  judgment  of  foreclosure,  and  on  his  refusal  requested  the 
court  so  lo  instruct  him,  which  the  court,  for  r^sons  stated  in  the 
opinion,  declined  to  do.  The  petitioner,  after  reciting  such  facts, 
says:  "As  I  am  advised  and  verily  believe,  my  rights  as  a  stock- 
holder of  the  defendant  corporation  are  seriously  endangered  and 
imperiled  by  said  judgment,  unless  I  am  allowed  to  come  in  and 
defend  the  action  and  appeal.  *  *  *  That  I  supposed  that 
said  David  Thomson  was  appointed  receiver  to  protect  the  rights 
of  the  stockholders  as  well  as  all  others  interested  in  the  defend- 
ant corporation,  but  as  I  am  informed  and  believe,  and  as  shown 
by  his  affidavit  in  the  motion  to  instruct  him  to  appeal,  he  acts 
simply  for  the  creditors,  and  does  not  intend  to  protect  the  rights 
of  the  stockholders."  This  petition  is  supported  by  affidavits,  the 
one  presented  by  the  stockholder  who  joins  in  the  petition  show- 
ing that,  upon  an  application  made  to  the  attorney  general  to  take 
into  consideration  the  position  assumed  by  the  receiver,  there  re- 
sulted an  arrangement  by  which  he  was  permitted  to  appear  at 
the  reference,  examine  and  cross-examine  the  witnesses,  and  in 
everv  way  to  assist  the  receiver  in  maintaining  the  defenses  that 
had  "been  interposed  to  the  validity  of  the  mortgage.  In  afiswer 
to  the  petition  and  affidavits,  the  receiver  denies  that  portion  of 
the  petition  which  states  that  the  receiver  "acts  simplv  for  the 
creditors,  and  does  not  intend  to  protect  the  rights  of  the  stock- 
holders." We  have  also  the  affidavit  of  the  attorney  for  the  At- 
lantic Trt^st  Company    trustee,   plaintiff  in  the  foreclosure  suit, 
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showing  the  five  grounds  of  defense  set  up  by  the  receiver  and  all 
the  proceedings  subsequently  had ;  from  which  it  would  appear 
not  only  that  t^ie  Stockholder  who  joins  in  this  petition  tooK  an 
active  part  throughout  all  the  proceedings,  but  that  at  different 
stages  the  attorney  for  the  petitioner  intervened,  notably  after  the 
motion  for  judgment  upon  the  referee's  report  and  prior  to  the  en- 
try of  judgment  upon  a  settlement  of  an  order  for  sale.  In  addi- 
tion to  the  showing  thus  made  of  the  part  taken  by  the  petition- 
ers, and  their  knowledge  of  the  proceedings  in  the  foreclosure 
suit,  the  attorney  for  the  trust  company  in  his  affidavit  directly 
assails  the  good  faith  of  the  application,  and  asserts  that  one  of 
these  stockholders  (referring  to  the  one  that  appeared  upon  the 
reference  and  examined  the  witnesses)  has  been  conversant  with 
every  step  of  the  litigation,  and  that  **one  of  the  judges  of  this 
court  stated  to  said  Mitchell  that  if  he  was  not  satisfied  with  the 
conduct  of  this  litigation  he  should  intervene,  and  that  deponent 
has  frequently  suggested  the  same  thing,  but  that  he  has  not 
hitherto  endeavored  to  do  so;  that  it  is  the  opinion  of  your  depo- 
nent that  the  object  of  this  motion  is,  in  effect,  to  take  an  appeal, 
and  use  said  appeal  to  delay  the  sale  of  the  property  by  the  re- 
ceiver ;  that  the  defendant  company  is  hopelessly  insolvent,  and 
that  a  speedy  sale  is  desired  and  urged  by  ninety-five  per  cent  of 
the  creditors."  Some  other  affidavits  and  papers  are  used,  but  the 
substantial  facts  relating  to  the  merits  of  this  application  have 
been  stated. 

Franklin  Bien,  for  app'lts ;  William  G  Osborn,  for  resp't. 

O'Brien,  J. — By  section  452  of  the  Code  of  Civil  Procedure,  it 
is  provided  that  "where  a  person  not  a  party  to  an  action  has  an 
interest  in  the  subject  thereof,  *  *  *  and  makes  application 
to  the  court  to  be  made  a  party,  it  must  direct  him  to  be  brought 
in  by  the  proper  amendment"  Belying,  no  doubt,  upon  the 
mandatory  language  of  the  section,  tne  petitioner  applies  to  be 
made  a  party,  to  the  end  that  he  may  appeal  from  the  judgment 
of  foreclosure  and  sale.  It  is  apparent  that  the  proper  party  to 
the  action  in  the  first  instance  would  be  the  corporation,  which 
was  joined,  and  which,  through  the  receiver,  interposed  its  defen- 
ses to  the  mortgage.  The  real  party  in  interest,  therefore,  having 
been  made  a  party,  the  petitioners  were  not  entitled,  as  a  matter 
of  right,  to  be  brought  in,  the  quCvStion  being  one  clearly  within 
the  discretion  of  the  court  Gaslight  Co,  v. ,  Treman,  93  N.  Y. 
660.  That  was  an  application  by  a  stockholder  to  be  allowed  to 
come  in  as  a  party  defendant  in  an  action  brought  by  the  com- 
f)any  against  its  president  and  treasurer  tor  alleged  malfeasanca 
In  a  memorandum  handed  down  it  is  said  : 

"The  supreme  court  had  the  power,  under  section  452  of  the 
Code,  to  grant  or  refuse  Pinckiiey's  application  to  be  made  a 
party  to  this  action,  and  we  cannot,  therefore,  interfere  with  the 
exercise  of  its  discretion." 

The  general  term,  however,  has  the  right  to  determine  whether 
the  discretion  vested  in  the  special  term  of  the  court  has  been 
wisely  exercised.     We  have  examined  the  petition,  and  the  afli- 
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davits  in  support  thereof,  and  those  in  opposition,  with  a  view  to 
determining  that  question.  From  them  it  appeal's  that  in  a  fore- 
closure suit,  which  wUs  strenuously  fought,  with  the  aid  of  one  of 
the  petitioning  stockholders,  by  the  receiver,  a  decree  or  iudg- 
ment  of  foreclosure  and  sale  has  been  rendered.  That  such  judg- 
ment was  in  some  respects  favorable  to  the  receiver  appears,  and 
that  the  difference  of  opinion  which  has  arisen  between  the  re- 
ceiver and  the  petitioning  stockholders  as  to  the  propriety  and  ad- 
vantage of  appealing  resulted  in  this  application.  As  against  the 
opinion  of  these  stockholders,  who  hold  shares  of  the  corporation 
individually,  the  par  value  of  which  represents  a  large  sum,  the 
receiver  in  his  refusal  to  appeal  is  supported  by  ninety-five  per 
cent  of  the  creditors. 

Whether  the  course  pursued  by  the  receiver  in  not  appealing 
was  right,  or  whether  the  opinion  expressed  by  counsel  for  the 
petitioners  is  correct,  that  the  juilgment  would  be  reversed  on 
appeal,  must  remain  a 'subject  of  conjecture,  in  the  absence  of 
anything  before  the  court  enabling  it  to  determine  that  question. 
It  is  true  that  the  form  of  the  judgment  seems  anomalous,  in  that 
it  holds  the  mortgage  void  in  part,  so  far  as  it  affects  the  receiver, 
and  valid  with  respect  to  certain  property,  so  far  as  it  affects  the 
corporation ;  but  it  would  be  hazarding  an  extreme  opinion  to 
hold,  upon  this  mere  appearance  of  inconsistency  in  the  judgment, 
that  it  was  invalid,  and  should  be  reversed.  Such  a  conclusion, 
without  anything  before  the  court  upon  which  to  base  it,  would 
be  to  destroy  all  the  presumptions  which  naturally  exist  in  favor 
of  tlie  validity  of  judgments.  We  think,  therefore,  that  it  was 
incumbent  upon  the  petitioners  to  have  set-  forth  sufficient  facts, 
not  only  showing  the  likelihood  of  reversal  on  appeal,  but  going 
a  step  further,  and  showing  that  the  final  result,  so  far  as  the  cor- 
poration and  stockholders  were  concerned,  would  be  a  more  favor- 
able judgment  It  may  well  be  that  this  judgment  was  as  favor- 
able to  the  corporation  as  it  had  a  right  to  expect,  in  which  event 
the  refusal  of  the  receiver  to  go  further  would  be  but  protecting 
the  interests  of  the  corporation  which  he  represented.  Upon  the 
meager  facts  presented  in  support  of  the  application,  either  relating 
to  the  merits  or  showing  that  the  receiver  in  refusing  to  appeal 
acted  in  bad  faith  or  contrary  to  the  interests  he  was  appointed  to 
protect,  no  collusion  or  fraud  being  charged,  and  in  the  light  of 
the  opposing  affidavits,  we  cannot  conclude  that  the  special  term 
improperly  exercised  its  discretion.  Apart  from  this,  we  think 
the  relief  sought  of  doubtful  utility,  in  view  of  the  judgment 
which  has  been  entered  against  the  corporation,  the  time  to  appeal 
from  which,  as  respects  the  corporation,  having  expired. 

In  Alexander  v.  Donohoe,  143  N.  Y.  203  ;  62  St  Rep.  153, 
which  was  an  action  brought  by  a  stockholder  to  set  aside  and 
annul  various  transactions  relating  to,  and  conveyances  of  property 
alleged  to  belong  to,  the  corporation,  among  others  the  foreclosure 
of  a  mortgage  executed  by  the  company,  on  the  ground  that  the 
conveyances  and  transactions,  including  the  foreclosure  proceed- 
ings, were  fraudulent,  but  the  complaint  in  which  action  did  not 
allege  collusion  or  other  grounds  that  would  give  a  court  of  equity 
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jarisdiction  to  set  aside  the  judgment  against  it,  it  was  held  that 
the  plaintiff  was  estopped  by  said  judgment,  the  court,  in  the 
course  of  the  opinion,  saying: 

"  Suing  as  a  stockholaer,  the  plaintiff's  right  of  action  is  a  deriv- 
ative one.  He  sues,  not  primarily  in  his  own  right,  but  in  right 
of  the  corporation.  The  wrongs  of  which  he  claims  are  wrongs  to 
the  corporation  ;  they  were  not  aimed  at  him,  and  did  not  involve 
his  personal  or  individual  righta  He  stands  as  a  member  of  the 
corporation,  and  it  is  the  party  to  sue  for  and  recover  damages 
for  the  wrongs,  or  equitable  relief  against  the  frauds,  alleged.'* 

And  in  speaking  of  the  action,  the  judgment  recovered  in  which 
was  sought  to  be  set  aside,  the  opinion  continues: 

"  And  in  that  action  substantially  the  same  issues  were  offered 
as  are  presented  by  the  pleadings  in  this  action,  and  the  adjudica- 
tion then  upon  the  issues  was  against  the  defendants  there.  The 
judgment  in  that  action  was  rendered  without  any  collusion,  after 
a  real  litigation,  by  a  court  of  competent  jurisdiction,  and  no  alle» 
gations  are  made  against  it  on  account  of  which  a  court  of  equity 
in  a  collateral  action  would  have  jurisdiction  to  set  it  aside.  The 
judgment  binds  this  plaintiff  as  a  stockholder,  ♦  *  ♦  and 
bars  his  recovery  in  this  action." 

The  distinction  between  the  action  thus  brought  by  the  stock- 
holder, and  an  application  made  upon  petition  to  be  allowed  to  in- 
tervene in  the  very  action  in  which  tne  judgment  was  obtained, 
is,  of  course,  apparent ;  but  this  does  not  destroy  the  rule  that  is 
applicable  in  respect  to  the  binding  force  and  effect  of  a  valid 
judgment.  If  the  petitioners  can  be  permitted  practically  to  oc- 
cupy the  position  of  the  receiver,  who  refuses  to  appeal,  and  in  his 
stead  contest  on  behalf  of  the  corporation  the  validity  of  the  mort- 
gage, then  we  see  no  reason  wny,  if  these  stockholders  are  de- 
feated, other  stockholders  may  not  come  in,  and  so  on  ad  infiniturru 
Such  a  course  would  indefinitely  postpone  a  sala  Unquestionably 
the  court  has  the  power,  in  a  proper  case,  to  permit  a  stockholder 
to  intervene,  as  shown  by  the  case,  already  referred  to,  of  Oas^ 
light  v.  Treman ;  but  after  judgment  obtained,  as  said  in  Alexander 
V.  Donohoe^  supra,  "after  a  real  litigation,  by  a  court  of  competent 
jurisdiction,"  and  without  allegations  "made  against  it  on  account 
of  which  a  court  of  equity  on  a  collateral  action  would  have  juris- 
diction to  set  it  aside, '  the  right  of  these  petitioners  to  revive  and 
extend  the  time  to  appeal  is,  to  say  the  least,  doubtful,  after  such 
'  time,  so  far  as  the  corporation  is  concerned,  has  expired,  and  its 
right  to  appeal  has  been  lost.  Without  deciding  this,  however, 
we  think  that  where,  as  here,  no  fraud  or  collusion,  so  far  as  the 
receiver  is  concerned,  is  charged,  and  where  from  the  facts  it  can- 
not be  determined  whether  or  not  the  refusal  of  the  receiver  to 
appeal — in  which  he  seems  to  have  been  supported  by  so  many 
interested — was  justifiable,  after  a  litigation  actively  and  stren'i- 
ously  fought  by  one  at  least  of  the  petitioning  stockholders,  no 
sufficient  ground  was  presented  to  the  court  below  to  require  it, 
in  the  exercise  of  a  wise  discretion,  to  grant  the  right  to  intervene. 
Upon  examination  we  have  concluded  that  no  proper  case  has 
been  made  out  which  would  justify  us  in  interfering  with  the  dis- 
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cretion  exercised  by  the  special  term.    Order  affirmed  accordingly, 
with  $10  costs  and  disbursements. 
Van  Brunt,  P.  J.,  and  Parker,  J.,  concur  in  result 


Hector  De  Castro,  AppUt,  v.  Compagnie  Franoaise   Du 
Telegraphe  De  Paris  a  New  York,  Resp't 

(Supreme  Court,  General  Term,  First  Department,  Filed  March  16,  1896,) 
Contract— Performance. 

Under  an  agreement  to  procure  the  ratification  from  the  Federal  govern- 
ment of  a  right  granted  by  a  state,  the  mere  ascertaining  that  there  is  no 
necessity  for  getting  it  is  not  a  compliance  with  the  contract. 

Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

In  this  action  it  is  sought  to  recover  upon  an  agreement  alleged 
to  have  been  entered  into  between  the  parties,  and  which  is  em- 
bodied in  the  letters  or  correspondence  between  them.  The 
plaintiff  resided  at  New  York,  and  the  defendant  is  a  foreign  cor- 
poration created  and  existing  under  and  by  virtue  of  the  laws  of 
the  repulic  of  France,  aad  doing  business  at  the  city  of  Paris.  On 
January  22, 1892,  the  legislature  of  Virginia  passed  an  act  per- 
mitting the  defendant  to  land  its  cables  on  the  coast  of  that  state,  to 
connect  with  telegraph,  telephone,  and  other  lines  in  the  state,  and 
to  acquire  the  land  necessary  to  be  used  for  the  landing  of  its 
cables.  On  September  2,  1893,  the  plaintiff  wrote  to  defendant, 
referring  to  steps  which  he  had  taken  to  assure  to  it  the  peaceable 
enjoyment  of  the  right  which  it  obtained  from  the  state  of  Virginia, 
and  saying:  "I  can  in  thirty  days  from  now  insure  to  you  the 
remittance  of  the  federal  official  document  consecrating  your  right 
to  land  your  Porto  Plata  cable  in  the  United  Statea"  On  Septem- 
ber 9th  plaintiff  wrote :  *'I  am  more  certain  than  ever  of  the  in- 
contestable validation  of  the  rights  which  the  state  of  Virginia 
grants  to  you.  Nevertheless,  this  act  being  in  fact  the  expression 
of  a  contest  entered  upon  between  this  state  and  your  company,  it 
is  indispensable  even  for  the  validity  of  the  rights  for  which  we 
wish  the  federal  and  incontestable  sanction  that  you  establish  here, 
and  as  soon  as  possible,  the  fact  that  your  company  agrees  to  submit 
to  the  conditions  to  which  the  enjoyment  of  these  rights  is  sub- 
ordinated." Inclosed  in  this  letter  were  resolutions  to  be  adopted 
by  defendant,  which  accepted  the  franchise  conferred  by  the  state 
of  Virginia,  and  all  the  restrictions  and  obligations  required  by 
the  laws  of  the  United  States,  "  and  particularly  the  law  relating 
to  telegraphs,  entitled  LXV.  of  the  Revised  Statutes  of  the  United 
States. '  The  resolutions  contained  a  copy  of  the  Virginia  act, 
and  also  copies  of  sections  5263  to  6269  of  the  United  States 
Revised  Statutes,  conferring  upon  telegraph  companies  the  right 
to  construct,  maintain,  and  operate  lines  of  telegraph  over,  under, 
or  across  navigable  streams  or  waters  of  the  Unitea  States,  and  re- 
quiring such  lines  to  be  so  constructed  and  maintained  as  not  to 
obstruct  navigation  ;  the  language  at  the  commencement  of  section 
5263  being :  "  Any  telegraph  company  now  organized  or  which 
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may  hereafter  be  organized  under  the  laws  of  any  state  shall  have 
the  right  to  construct,  maintain  and  operate  lines  of  telegraph 
through,  over  and  along  any  of  the  military  or  post  roads  of  the 
United  States,"  etc.  These  resolutions  the  plaintiff  undertook, 
when  returned  to  him  properly  authorized,  to  deposit  with  the 
postmaster  general,  wliich,  when  so  returned,  he  accordingly  did. 
On  September  22,  1893,,  the  company  adopted  the  resolutions,  and 
transmitted  them  to  plaintiff,  and  in  a  letter  of  the  same  date 
wrote  him  :  "  At  its  meeting  of  this  day,  the  council  authonzed 
me  to  agree  with  you  that,  if  you  obtain  for  our  company  a  declara- 
tion of  the  federal  government  which  assures  to  it  the  enjoy- 
ment, without  restriction  and  unattackable,  of  the  landing  right 
which  it  holds  from  the  separate  government  of  the  state  of  Vir- 
ginia,— an  enjoyment  which  cannot  be  attacked  by  it  in  any 
connection,  without  obligation  or  prohibition  to  connect  it  at  any 
fixed  point;  in  a  word,  unconditional. — you  will  receive  *  *  * 
on(*  hundred  thousand  francs.  -^^  *  *  You  will  receive,  besides, 
*  *  *  a  sum  of  two  hundred  thousand  francs,  pay*able  the  day 
wlien  the  vessel  having  the  cable  on  board  shall  put  to  sea  for  the 
purpose  of  laying  it  The  council  expressly  demands  that,  to 
give  it  entire  confidence,  you  will  kindly  take  the  written  opinion  of 
Mr.  Coudert  upon  the  unconditional  and  unattackable  character  of 
the  federal  government's  declaration,  and  address  the  same  to  the 
company.  *  *  *  It  seems  to  me  useless  to  insist  on  the  necessity 
for  the  Compa^nie  Francaise,  after  the  difficulties  it  has  encount- 
ered on  the  first  occasion,  not  to  drop  into  new  discussions  on  the 
validity  on  the  landing  rights  which  it  holds  since  22d  January, 
1892.  I  cannot,  then,  call  your  attention  too  much  to  the  preci- 
sion of  the  terms  of  the  authorization  which  we  propose  to  you." 
The  declaration  of  the  federal  government  which  the  plaintiff 
claims  met  the  requirements  of  the  company's  letter  was  as 
follows: 

"Department  of  State,  Washington,  August  28,  1893. 
'*  Jefferson  Chandler,  Esquire,  No.  120  Broadway,  New  York 
City — Sir :  I  have  received  your  recent  letter,  inclosing  a  printed 
brief  in  support  of  an  application  made  to  this  department  by  Cie. 
Francaise  du  Telegraphe  de  Paris  a  New  York,  a  French  corpora- 
tion, for  permission  to  land  its  cable  on  the  shores  of  Virginia, 
which  has  already  been  granted,  as  you  affirm,  by  the  stiite  of 
Virginia.  There  is  no  legislation  of  the  United  States  conferring 
authority  upon  the  president  to  grant  or  deny  such  permission, 
and,  in  the  absence  of  such  legislation,  executive  action  of  the 
character  desired  would  have  no  binding  force.     I  am,  sir, 

"  Your  obedient  servant,  W.  Q.  Gresham." 

On  November  2,  1893,  Mr.  Coudert  gave  a  memorandum,  in 
which,  referring  to  the  declaration  of  Secretary  Gresham,  he, 
among  other  things,  said  :  *'  I  do  not  ap|)rehend  any  difliculty  or 
danger  in  the  laying  of  the  cables  so  far  as  executive  interference 
is  concerned.  At  all  events,  nothing  further  can  be  done  to  insure 
safety.  It  is  plain  that  the  executive  can  give  us  no  permission  if 
it  disclaims  jurisdiction."     On  November  4,  1893,  Mr.  Coudert 


Digitized  by 


Google 


Sup.Ct]  De  Castko  v.  Camp.  F.  Du  Tel.  De  Paris  a  N.Y.  393 
addressed  a  formal  communication  to  the  company,  in  which  he 
says :  "  In  view  of  all  the  facts,  and  especially  of  the  unqualified 
disclaimer  of  jurisdiction  on  the  part  of  the  executive,  I  can  see 
no  reasonable  grounds  upon  wnich  such  interference  may  be 
feared.  *  *  *  Once  the  cable  has  been  laid,  its  operations 
will  be  subject  to  the  authority  of  congress,  under  the  clause  of 
the  constitution  permitting  that  body  to  *  regulate  commerce/ 
That  is,  of  course,  a  risk  that  all  enterprises  of  this  kind  must  in- 
cur; it  is  common  to  all.".  On  November  11,  1893,  plaintiff 
wrote,  asking  for  the  100,000  francs,  and  transmitting  a  copy  of 
Mr.  Gresham's  declaration  and  certificate  of  the  postmaster  general 
that  the  resolutions  of  the  company  were  on  file  in  his  department, 
Mr.  Coudert's  opinions,  and  a  legal  opinion  of  Mr.  Chandler,  dated 
October  12,  1893..  Upon  the  trial  there  were  offered  two  addi- 
tional  letters  from  Mr.  Coudert,  dated  in  December,  1893,  and 
February,  1894,  and  which  were  excluded,  because  written  after 
the  commencement  of  the  suit.  There  was  also  excuded  an  offer 
to  show  that  plaintiff  obtained  a  charter  for  the  company  in  New 
York,  and  an  offer  to  show  verbal  declaration  by  Secretary 
Gresham  was  likewise  excluded. 
John  E.  Parsons^  for  appUt ;  Edward  W.  West,  for  resp't. 

O'Brien,  J. — We  think  that  the  exceptions  presented  upon 
these  rulings  excluding  the  evidence  offered  should  be  overruled. 
If,  however,  we  regard  them  as  relevant  and  competent,  they  do  not 
change  the  conclusion  to  be  reached  upon  the  question  of  [>laint- 
iffs  right  to  recover.  That  question  turns  upon  the  determina- 
tion of  whether  the  letter  written  by  the  secretary  of  state  of  the 
United  States,  Mr.  Gresham,  as  explained  by  the  opinions  of  Mr. 
Coudert  contained  in  his  letters,  shows  a  fulfillment  of  the  con- 
ditions upon  which  the  plaintiff's  right  to  compensation  depended. 

At  the  outset,  it  will  be  noticed  that  the  letter  of  Mr.  Gresham 
bears  date  August  28,  1893  ;  and,  in  the  absence  of  evidence  to 
the  contrary,  its  existence  may  therefore  be  presumed  at  the  time 
when  the  correspondence  r^elating  to  this  subject  was  opened  by 
the  plaintiff  with  the  defendant,  the  first  letter  in  which  bears  date 
September  2,  1893.  Whether  Mr.  Gresham's  letter  was  received 
at  the  latter  date,  or  its  existence  known  to  plaintiff,  does  not  ap- 
pear. If  it  was  already  in  existence  at  that  time,  plaintiff's  claim 
being  based  upon  its  procurement  by  him  from  the  United  States 
secretary  of  state,  it  can  make  no  difference  whether  he  knew  of 
its  existence  or  not  If  he  did  not  know  of  its  existence,  he  cer- 
tainly did  not  procure  it.  If  he  did  know,  and  the  defendant  did 
not,  the  contract  subsequently  made  would  be  void  as  to  the  de- 
fendant, and  it  could  not  be  required  to  pay  for  the  procuring  of 
something  which  already  existed.  If,  liowever,  we  take  the  in- 
ference most  favorable  to  the  plaintiff, — that  Mr.  Gresham's  letter 
was  not  written  until  after  the  company,  at  the  suggestion  of 
plaintiff,  had  authorized  him  to  proceed  and  obtain  the  rights 
mentioned  in  their  letter, — it  still  remains  to  determine  whether 
that  letter  complied  with  the  contract. 
St.  Rep.,  Vol.  LXVI.        50 
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It  cannot  be  seriously  contended  that  the  defendant  entered  in- 
to a  contract  .by  the  term  of  which  it  was  to  pay  the  large  sum, 
in  two  payments,  of  300,000  francs,  and  in  return  received  nothing 
or  very  little  of  substantial  value.  We  may  concede,  as  argue(^ 
by  plaintiff,  "that  the  Virginia  act  gave  to  the  defendant  company 
an  unrestricted  and  unattackable  right  to  land  its  cable."  if  so, 
there  was  nothing  further  that  it  could  obtain  from  the  federal 
government  The  filing  with  the  postmaster  general  of  an  agree- 
ment to  be  bound  by  the  conditions  affecting  telegraph  companies, 
though  done  at  the  suggestion  of  the  {)laintiff,  did  not  confer  any 
additional  rights  or  privileges  upon  the  defendant,  because  it  will 
be  noticed  from  the  language  of  the  section  quoted  that  it  relates 
to  domestic  corporations,  its  express  terms  confining  it  to  tele- 
graph companies  now  or  hereafter  organized  "under  the  laws  of 
any  state;'*  and  in  the  opinion  of  the  attorney  general  (1872;  14 
Op.  Attys.  Gen.  63)  it  is  said: 

*'It  is  manifest  that  tliis  act  was  intended  to  apply  simply  to  in- 
terior lines  of  telegraph,  designed  for  communication  between 
points  within  the  United  States,  and  not  exterior  oceanic  lines,,de- 
aigiied  for  telegraphic  intercourse  with  foreign  landa" 

The  filing  therefore,  of  defendant's  acceptance,  in  view  of  the 
effect  thereof  and  of  the  terms  of  the  Agreement  between  the  par- 
ties, was  not  a  compliance  with  the  contract,  entitling  plaintiff  to 
the  compensation;  and,  even  if  we  regard  it  as  a  step  in  that  direc- 
tion, it  did  not  secure  to  the  defendant  all  that  it  ought  to  obtain. 
This,  we  think,  is  conceded  by  plaintiff,  who  stakes  his  recovery 
upon  the  position  that  the  letter  of  Mr.  Gresham  was  a  compliance 
with  the  contract,  and  was  the  only  declaration  which,  in  view  of 
the  situation  and  of  the  facts  known  to  the  parties,  could  possibly 
be  obtained  have  been  within  their  undei-standing  or  intention. 
Was  that,  however,  all  that  the  defendant  wished  and  that  the 
plaintiff  undertook  to  secure?  We  think  a  reading  of  the  cor- 
respondence shows  that  the  parties  at  the  time  were  in  doubt  as  to 
whether  the  Virginia  act  was  sufficient  to  confer  upon  the  defend- 
ant the  right  to  land  its  cable,  and  to  engage  in  the  Dusiness  of 
telegraphy  in  the  United  States,  and  tlfat  both  parties  were  im- 
pressed with  the  necessity  of  securing  from  the  federal  government 
a  recognition  of  their  right  under  the  Virginia  act  to  do  business  in 
the  United  States  without  interference  from  the  geneml  govern- 
ment. If  in  this  they  were  both  mistaken,  and  if,  upon  obtaining 
the  right  from  the  state  of  Virginia,  the  defendant  with  safety 
oould  have  proceeded  with  the  laying  of  its  cable  and  the  transac- 
tion of  its  business  here,  then  the  mutual  mistake  into  which  the 
parties  had  fallen  of  supposing  something  more  to  be  necessary 
would  not  give  the  plaintiff  a  right  to  enforce  the  terms  of  such  a 
contract  in  his  favor  as  against  the  defendant  In  other  words,  if 
with  a  view  to  enabingthe  defendant  to  do  business,  the  plaintiff 
undertook  to  get  something  which  was  entirely  unnecessary,  and 
which  in  point  of  fact,  the  plaintiff  did  not  get,  the  mere  ascertain- 
ing  that  there  was  no  necessity  for  getting  it  would  not  be  a  com- 
liance  with  the  contract.  What  the  plaintiff  undertook,  to  use 
is  own  language,  was  to  procure  a  federal  official  document  '*con- 


t 


Digitized  by 


Google 


Sup.Ct]  De  Castro  v.  Camp.  F.  Du  Tel.  De  Paris  a  N.Y.  395 
secrating"  the  right  to  land  the  company's  cable  in  the  United 
Stated.  What  the  defendant  agreed  to  pay  for  was  **a  declaration 
of  the  federal  government  which  assures  to  it  the  enjoyment,  with- 
out restriction  and  unattackable,  of  the  landing^ right  which  it  holds 
from  the  separate  government  of  the  state  of  v  irginia,  ♦  *  « 
without  obligation  or  prohibition  to  connect  it  at  any  fixed  point, 
— in  a  word,  unconditional."  This  right,  it  would  seem,  the  plaint- 
iff concluded  he  could  obtain  from  the  executive  department  of 
our  government, — a  right  which,  as  stated  in  plaintiffs  letter  to 
Mr.  Coudert  of  November  6th,  would  assure  the  company  "against 
all  interference,  prohibitive  or  restrictive,  by  the  federal  govern- 
ment, in  the  exercise  of  the  riglit  of  landing  which  it  holds  from 
the  state  of  Virginia."  What  plaintiff  obtained — assuming,  for  the 
sake  of  argument,  that  it  was  secured  after  the  agreement  was 
entered  into— was  a  statement  from  the  executive  department,  con- 
tained in  the  letter  of  Mr.  Gresham,  that  *'there  is  no  legislation 
of  the  United  States  conferring  authority  upon  the  president  to 
grant  or  deny  such  permission,  and,  in  the  absence  of  such  legisla- 
tion, executive  action  of  the  character  desired  would  have  no 
binding  force."  It  will  thus  be  seen  that  the  executive  depart- 
ment to  which  the  application  was  made  conferred  no  additional 
rights  upon  the  defendant,  but  dismissed  the  application,  with  the 
statement  that  the  president  had  no  authority  or  jurisdiction  over 
the  subject;  leaving  tlie  company,  therefore,  in  the  same  position 
as  it  was  before  the  application  was  made,  with  all  its  rights  that 
it  had  received  from  tlie  state  of  Virginia,  and  no  others. 

It  is  insisted,  however,  that  this  was  an  expression  of  an  opinion 
by  that  department  of  the  government  which,  by  statinc  that  it 
had  no  jurisdiction  in  the  matter,  removed  doubt  as  to  the  possi- 
bility of  its  interference  with  the  landing  of  the  company's  cable. 
It  may  well  be  that  this  was  all  that  could  be  obtained  from  the 
executive;  but  it  was  not  all  that  the  plaintiff  agreed  to  obtain,  or 
that  the  defendant  had  a  right  to  expect  In  the  letters  of  Mr. 
Coudert,  which  were  written  in  response  to  letters  confining  his 
attention  to  particular  questions  formulated  by  the  plaintiff  it  ap- 
pears that  he  was  considering  the  effect  of  Mr.  Gresnam's  letter  so 
far  as  it  related  to  executive  action.  It  that  was  all  there  was,  we 
agree  with  what  he  says  in  his  letter  of  November  9th: 

"It  is  clear  that  the  executive,  having  decided  that  he  was  en- 
tirely without  authority,  could  not,  without  going  beyond  his 
powers,  yield  the  required  permission;  but  it  is  equally  clear  that, 
if  the  president  has  not  the  power  to  act  in  the  matter,  he  could 
not,  without  usurping  rights  which  he  declares  he  does  not  possess 
interfere  to  the  injury  of  the  company  in  the  enjoyment  of  its 
right  of  landing. 

We  think,  however,  it  is  giving  too  narrow  and  restricted  a  con- 
struction to  the  agreement  to  hold  that  a  mere  disclaimer  upon  the 
part  of  the  executive  of  any  authority  to  interfere  with  the  com- 
pany's right  to  land  its  cable  was  all  that  the  parties  contemplated. 
The  offer  held  out  by  the  plaintiff,  and  which  the  defendant  ac- 
cepted and  agreed  to  pay  for,  was  a  recognition  and  permission  in 
some  form,  by  that  branch  of  the  federal  government  having  juris- 
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diction  of  the  subject,  of  the  defendant's  right  to  land  its  cable 
and  transact  business  in  the  United  States,  subject  to  the  same  ob- 
ligations as  were  imposed  hy  congress  upon  other  companies.  If 
so  regarded,  however,  we  do  not  think  tnat  the  obtaining  of  Mr. 
Gresnam's  letter  was  a  performance  of  the  contract  between  the 
parties.  Both  assumed  that  the  executive  could  grant  some  right 
to  the  defendant,  and  such  right  was  applied  for.  But  the  letter 
is  not  an  assurance  to  the  defendant,  nor  does  it  grant  any  permis- 
sion or  confer  any  franchise  upon  it  It  is  a  statement  from  the 
secretary  of  state  of  the  view  that  the  president  was  without  power 
to  grant  what  was  asked,  and  was  practically  a  refusal.  As  Mr. 
Coudert  well  says  in  one  of  his  letters :  **It  is  possible  that  a  differ- 
ent view  may  be  entertained  by  some  succeeding  administration  of 
tlie  government;"  such  a  view,  for  instance,  as  might  [)revent  the 
landing  of  tlie  cable,  or  im[)Ose  reciprocity  conditions  on  the  de- 
fendant, as  a  French  corporation.  Whether  or  not  such  an  exer- 
cise of  tlie  presidents  power  or  superior  force  would  be  lawful  it 
was  immaterial  of  the  defendant  to  inquire.  The  letter  hns  not 
any  permanent  value  or  effect  as  a  judicial  decision.  Notwith- 
standing its  existence,  the  executive  (if  the  power  vested  in  that 
department),  or  congress,  by  means  of  a  general  law,  might  impose 
terms  or  stipulations  upon  the  defendant,  as  prior  conditions  to 
landing  or  operating  the  cable,  which  might  be  so  onerous  as  prac- 
tically to  prohibit  it,  unless  such  terms  were  obeyed  by  the  de- 
fendant. 

'  We  think  the  whole  difficulty  with  this  case  is  in  not  keeping 
in  view  what  we  have  endeavored  to  point  out, — that  the  defend- 
ant entered  into  this  contract  relying  upon  the  mistaken  views  of 
me  plaintiff  as  to  where  the  power  lay  in  the  jreneml  government, 
which,  as  shown  by  Mr.  Gresham's  letter  was  by  plaintiff  errone- 
ously represented  to  be  in  the  executive.  The  defendant  was  not 
concerned  with  where  such  power  vested,  but  desired  an  authori- 
tative declaration  upon  the  part  of  the  federal  government  that  the 
grant  conferred  by  the  act  of  Virginia  might  be  enjoyed.  And 
while,  in  the  light  of  the  present  knowledge  of  the  parties,  it  may 
be  claimed  that  the  act  of  Virginia  alone  was  sufficient  to  confer 
upon  the  defendant  all  the  rights  it  required,  still  this  would  not 
give  to  the  plaintiff  a  claim  for  the  large  amount,  the  first  portion 
of  which  is  sought  to  be  obtainetl  in  this  action,  for  obtaining 
what  was  practically  of  little  use.  If  a  declaration  by  congress 
was  required,  it  is  not  claimed  that  plaintiff  obtained  it. 

There  is  much  in  the  suggestion  that  electric  telegraphy,  by  the 
in.strumentality  of  submarine  cables  owned  or  operated  by  foreign 
corporations,  comes  under  the  head  of  ^'foreign  commerce,"  con- 
cerning which  congress  has  exclusive  power  to  permit,  regulate,  or 
prohibit;  and,  not  having  legislated  generally  on  the  subject,  it  is 
thus  giving  its  silent  permission  that  this  branch  of  foreign  com- 
merce shall  be  free,  subject,  of  course,  to  future  legislation  by  con- 
gress, should  it  any  future  time  see  fit  to  exert  its  power.  But 
whether  congress  has  exclusive  power  in  this  matter,  or  whether, 
subject  to  such  conditions  as  it  may  see  lit  to  impose,  each  separate 
state  can  permit  or  prohibit  the  landing  of  submarine  cables  by 
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foreign  corporations,  it  is  not  necessary  for  us  to  determine,  though 
the  weight  of  authority  would  seemingly  be  upon  the  side  that  in 
respect  thereto  congress  has  exclusive  jurisdiction.  The  doubt  cre- 
ated as  to  whether  the  state  of  Virginia  or  the  federal  government 
had  the  right  to  permit  the  landing  of  the  defendants  cable  was 
what  the  parties  had  in  contemplation  to  remove,  and  we  do  not 
think  it  has  been  solved  by  the  letter  obtained  from  Mr.  Gresham. 
He  but  expresses  the  opinion  of  the  present  admininistration  as  to 
the  power  of  the  executive  on  the  subject,  and  does  not  undertake 
to  define  the  powers  of  congress  over  the  subject  Who  had  the 
right  was  a  question  which  the  plaintiff  seems  to  have  concluded 
in  favor  of  the  executive;  and,  under  this  mistaken  notion,  he 
made  the  representations  to  the  defendant  which  resulted  in  the 
iigreement,  the  fair  construction  of  which  required  that  the  doubt 
existing  as  to  the  extent  of  the  rights  conferred  by  the  act  of  Vir- 
ginia should  be  removed  by  some  authoritative  declaration  of  the 
federal  government;  and  it  was  to  secure  this  that  the  defendant 
agreed  to  pay  the  large  stipulated  sum. 

It  is  contended  that  whether  the  plaintiff  had  secured  what  he 
agreed  to  or  not  was  a  matter  referred  to  Mr.  Coudert  as  aribitra- 
tor,  and  that,  he  having  decided  favorably  to  the  plaintiff,  this  con- 
cludes the  defendant  This  contention,  we  think,  is  erroneous  in  its 
premises.  Mr.  Condert  was  not  agreed  upon  as  an  aribitrator,  but 
he  was  selected  by  the  defendant  as  the  counsel  where  opinion  was 
lo  be  obtained  upon  the  unconditional  and  unattackable  character 
of  the  federal  government's  declaration  for  transmission  to  the  com- 
pany. The  opinion  so  given  is  clear  and  entirely  satisfactory  upon 
the  questions  with  which  it  deals.  But  such  opinion,  instead  of 
being  an  argument  in  favor  of  plaintiff,  we  think  is  strongly  in 
favor  of  the  defendant ;  for,  though  Mr.  Coudert  does  state  that  the 
declaration  from  Mr.  Gresham  was  all  that  could  be  obtained  from 
the  executive,  he  does  not  say  it  is  an  authoritative  declaration, 
nor  anything  which  amounts  to  that,  in  any  way  binding  upon  the 
federal  government,  or  in  any  way  conferring  upon  the  deiendant 
any  right  or  franchise  which  before  that  time  it  did  not  possess. 
And  he  points  out  that  it  would  not  be  binding  even  upon  the  ex- 
outive  department  of  the  government,  saying:  "A  direct  permission 
[to  land  the  cable]  might  have  been  revocable  if  given;"  and, 
again  :  '*It  is  possible  that  a  different  view  might  be  entertained 
by  some  succeeding  administration  of  the  government;"  and: 
"Once  the  cable  has  been  laid,  its  operations  will  be  subject  to  tlie 
authority  of  congress."  And  his  conclusion,  that,  '*at  all  events, 
nothing  further  can  be  done  to  insure  safely,"  is  entirely  different 
from  saying  that  plaintiff  has  performed  on  his  part  the  conditions 
of  the  contract,  and  that,  by  a  binding  and  authoritative  declara- 
tion of  the  federal  government,  the  defendant's  Virginia  landing 
riglits  are  now  unattackable  and  unconditional.  Mr.  Coudert  is 
very  careful  in  his  expressions,  and  he  clearly  shows  that  all  that 
plaintiff  obtained  was  a  statement  that  the  executive  had  no  ju- 
risdiction in  the  matter.  The  contract,  however,  does  not  confine 
it  to  the  executive,  but  was  for  the  securing  of  a  right  which  it 
defines  as  "an  enjoyment  which   cannot  be  attacked  by  it  [the 
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federal  government]  in  any  connection,"  This  clearly  does  nort 
mean  that  the  defendant  is  to  be  assured  only  against  the  mere 
likelihood  or  probability  of  executive  interference,  but  contem- 
plates an  authoritative  expression  that  it  is  to  be  allowed  to  land 
Its  cable  without  an v  conaitioqs  or  obligations  imposed  upon  it  by 
any  department  of  tne  federal  government,  except  such  as  by  the 
United  States  Revised  Statutes  are  imposed  on  all  companies. 

We  conclude,  therefore,  bv  saying  that  there  is  a  grave  ques- 
tion whet-her  this  letter  of  Mr.  Gresham's  was  not  in  existence 
when  the  contract  was  made,  which  would  negative  the  claim  that 
it  was  procured  in  consideration  of  the  payment  to  be  made  by 
defendant ;  and  that,  apart  from  this,  the  plainti fit  cannot  recover, 
the  contract  having  been  entered  into  by  the  defendant  relying 
upon  erroneous  and  mistaken  representations  of  plaintiflF,  which, 
though  they  may  have  been  made  in  perfect  good  faith,  were, 
nevertheless,  untrue,  as  to  the  power  of  the  executive  to  give  an 
authoritative  declaration  and  confirmation  of. the  rights  which  the 
company  had  secured  from  the  state  of  Virginia  to  land  its  cable 
preliminary  to  its  engaging  in  the  business  of  telegraphy  in  the 
united  States. 

We  think,  therefore,  that  the  exceptions  should  be  overruled, 
and  the  motion  for  a  new  trial  denied,  with  costs. 

All  concur. 

Theresa  Boas,  Resp't,  v.  Mayor,  Aldermen  and  Common- 
alty OP  THE  City  of  New  York,  App'lt 

{Supreme  Court,  General  Term,  First  DepartmeiU,  Filed  March  15,    2895,} 

Municipal  corporations— Public  improvbmbnts. 

Where,  in  the  coDStructiob  of  a  sewer,  a  street  is  divided  into  sections 
which  are  re-divided  into  subsections,  the  commencement  of  work  on  one 
subsection  is  not  a  commencement  of  work  on  all  of  them,  and  such  work, 
by  reason  of  such  commencement,  is  not  in  progress  on  the  other  sub- 
sections, within  the  meaning  of  section  91,  chap.  385  of  1878. 

Appeal  from  a  judgment  in  favor  of  plaintiflF. 

Qeorge  L.  Sterling^  for  app'lt ;  James  A.  Deering,  for  resp't 

Per  Curiam. — This  action  was  brought  to  recover  $255.61,  the 
amount  of  an  asse8Rment  on  plaintiflfs  lots  situated  on  147th  and 
148th  streets,  levied  on  account  of  the  construction  of  the  Boule- 
vard sewers.  October  17,  1888,  the  plointiflE  paid  this  assessment 
without  knowledge  or  notice  of  the  existence  of  the  facts  which, 
it  is  asserted,  render  the  judgment  void.  Section  91,  a  835, 
Laws  1873,  provides : 

"  Wherever  any  work  is  necessary  to  be  done  to  complete  or 
perfect  a  particular  job,  or  any  supply  is  needful  for  any  particu* 
lar  purpose,  which  work  and  job  is  to  be  undertaken  or  supply 
furnished  for  the  corporation,  and  the  several  parts  of  the  aaici 
work  or  supply  shall  together  involve  the  expenditure  of  more 
than  one  thousand  dollars,  the  same  shall  be  by  contract,  under 
such  regulations  concerning  it  as  shall  be  established  by  ordinance 
of  the  common  council,  excepting  such  works  now  in  progress  as 
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are  authorized  by  law  or  ordinance  to  he  done  otherwise  than  by  con- 
tract" 

Tbe  exception  in  italics  relates  to  particular  works  in  progress 
April  30,  1873,  when  the  statute  tooK  eflfect,  which  had  then  been 
authorized  by  law  or  ordinance  to  be  done  otherwise  than  by  con- 
tract. Two  conditions  must  have  existed  April  30,  1873,  to  bring 
the  Boulevard  sewers  within  the  exception  :  (1)  The  work  must 
have  been  in  progress ;  and  (2)  it  must  have  been  **  authorized  by 
law  or  ordinance  to  be  done  otherwise  than  by  contract"  It  is 
admitted  in  the  answer  that  the  Boulevard  sewers  were  wholly 
constructed  by  days*  works,  and  not  by  contract;  that  the  expense 
thereof  was  more  than  $1,000,  and  that  the  common  council  of  the 
city  did  not  adopt  an  ordinance  directing  the  said  work  to  be  done 
otherwise  than  by  contract  The  Boulevard  is  about  five  miles 
long,  and  for  the  purpose  of  constructing  the  sewers  therefor,  it 
was  divided  into  nve  sewer  sections,  designated  as  ID,  2C,  12E^ 
13B,  and  14B.  Section  12E  extends  from  106th  street  to  153d 
street,  and  embraces  the  plaintiff's  property.  This  section  was 
divided  into  three  subsections.  Work  upon  the  subsection  which 
includes  the  plaintiffs  property  was  not  begun  until  after  July  1, 
1873.  two  months  after  the  section  above  Quoted  of  chapter  335^ 
Laws  1873,  went  into  effect,  although  work  upon  one  of  the  sub- 
divisions of  section  12E  was  begun  in  August,  1872.  In  re 
French,  30  Hun,  83,  affirmed  93  N.  Y.  634,  the  validity  of  an  as- 
sessment upon  property  embraced  within  this  particular  sub-sec- 
tion for  the  construction  of  this  sewer  was  vacated,  on  the  ground 
that  work  had  not  been  begun  upon  the  subsection  prior  to  May 
1, 1873,  and  that  the  fact  that  work  had  been  begun  upon  another 
subdivision  of  section  12E  did  not  render  the  assessment  valid. 
The  case  referred  to,  as  held  by  the  learned  judge  at  special  term, 
is  decisive  of  the  one  at  bar.  See,  also.  In  re  Bhdgett,  91  N.  Y. 
117.  The  plaintiff,  having  paid  the  assessment  without  know- 
ledge or  notice  of  the  existence  of  the  facts  rendering  it  void,  is 
entitled  to  recover  the  sum  paid..  Mutual  Life  Ins.  Oo.  v.  City  of 
New  York,  79  Hun,  482 ;  61  St  Rep.  260,  affirmed  144  N.  Y- 
494 ;  64  St  Rep.  65. 

The  judgment  should  be  affirmed,  with  costs. 


Bernard  J.  Cuniff,  Applt,  v.  Harrison  Beecher,  as  Sheriff^ 

eta,  Resp't. 

(Supreme  Court,  Generai  Term,  Third  Department,  Filed  Fdnvary  if,  i5P^.> 

False  imprisonment— CoKVicTroN. 

A  party  cannnt  maintain  a  civil  action  for  damages,  for  malicious  pros- 
ecution or  false  imprisonment,  where  his  arrest  has  been  followed  by  con- 
viction in  a  criminal  court,  which  remains  unreversed,  unless  he  estab- 
lishes the  fact  that  his  conviction  was  obtained  by  fraud  or  conspiracy,  and 
such  fraud  or  conspiracy  mast  be  one  in  which  the  court  and  the  com* 
plainant  participate. 

Appeal  from  a  judgment  dismissing  the  complaint 
Charlei  H,  Stage  {T,  F.  Bush,  of  counsel),  for  app'lt;  OeorgeH. 
Carpenter^  for  resp't. 
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Herrick,  J. — This  is  an  appeal  from  a  judgment  of  nonsuit 
rendered  in  the  Sullivan  county  court  The  action  is  one 
for  false  imorisonment  The  defendant  is  the  sheria  of  Sullivan 
county.  Tne  defendant  arrested  the  plaintiff  in  a  saloon  within 
the  corporate  limits  of  the  village  of  Monticello,  in  said  county, 
claiming  that  he  was  drunk  and  disorderly,  and  forthwith  took 
him  before  a  magistrate,  and  prefered  a  charge  against  him  of 
being  drunk  and  disorderly  in  a  public  place.  The  magistrate  be- 
fore whom  the  plaintiff  was  taken  directed  that  he  be  committed 
to  the  county  jail  until  next  morning.  The  next  morning  the 
plaintiff  was  brought  before  the  magistrate,  and  his  trial  pro- 
ceeded with.  He  was  found  guilty  by  the  magistrate,  but  sen- 
tence was  suspended  during  his  good  behavior.  Thereafter  the 
Elaintifif  brought  this  action  against  the  defendant,  claiming  that 
is  arrest  was  illegal,  and  his  imprisonment  false,  and  claimed 
damages  to  the  amount  of  $1,000.  Upon  the  trial  plaintiff  ad- 
duced testimony  to  show  that  he  was  not  intoxicated  at  the  time 
of  his  arrest,  and  that  such  arrest  was  a  mere  exhibition  of  arbi- 
trary authority  upon  the  part  of  the  defendant.  The  defendant 
gave  evidence  by  himself,  and  by  other  witness^,  tending  to 
show  that  the  plaintiff  was  intoxicated  at  the  time  of  his  arrest 
The  justice  beiore  whom  the  plaintiff  was  tried  was  absent  from 
the  state  at  the  time  of  the  trial  now  under  review,  but  the  record 
kept  bv  him  of  the  proceedings  before  him  was  offered  in  evidence 
upon  the  trial,  for  the  purpose  of  showing  his  trial  and  convic- 
tion ;  also  the  minutes  of  the  testimony  taken  before  such  justice 
upon  such  trial.  The  plaintiff  was  arrested  without  a  warrant, 
and  the  defendant  justified  his  arrest  of  the  plaintiff  under  section 
35  of  chapter  401  of  the  Laws  of  1852,  which  reads  as  follows  : 

"Any  person  who  shall  be  intoxicated  in  a  public  place  shall 
be  guilty  of  disorderly  conduct,  may  be  arrested  without  warrant 
while  so  intoxicated,  and  shall  be  punished  by  a  fine  of  not  less 
than  three  nor  more  than  ten  dollars  or  by  imprisonment  not  ex- 
ceeding six  montha" 

No  formal  record  of  conviction  appears  to  have  been  made  out 
and  filed,  as  required  by  sections  902  and  903  of  the  Code  of 
Criminal  Proceaure,  but  the  minutes  of  the  proceedings  kept  by 
the  justice,  offered  and  received  in  evidence,  after  reciting  the 
various  proceedings  taken  before  him,  contain  the  following : 

"After  due  deliberation,  I  did  on  this  4th  of  Julj,  1893,  ad- 
judge the  defendant  guilty  of  the  charge  of  intoxication  in  a  pub- 
lic place,  and  did  suspend  the  sentence  of  the  court  during  the 
good  behavior  of  the  defendant" 

Under  chapter  651  of  the  Laws  of  1893,  the  magistrate  pos- 
sessed power  to  suspend  sentence,  and  the  conviction  of  such  per- 
son may  be  given  in  evidence,  the  same  as  though  the  sentence 
had  been  imposed.  While  the  justice's  record  of  conviction  put 
in  evidence  in  this  case  would  undoubtedly  be  insufficient  for  the 
purpose  of  authorizing  the  confinement  of  the  then  defendant,  yet 
I  think  it  sufficient  to  prove  the  fact  that  the  plaintiff  wns  con- 
victed of  the  charge  made  against  him.  Under  chapter  651  of 
the  Laws  of  1893,  tlie  record  of  conviction  required  to  be  filed  by 
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section  903  of  the  Code  of  Criminal  Procedure  would  not  natur- 
ally be  filed  until  sentence  should  be  imposed  and  the  amount  ot 
such  sentence  set  forth  in  such  record  of  conviction.  The  fact, 
then,  being  established  of  the  plaintiffs  conviction  upon  the 
charge  made  against  him  by  the  defendant,  and  upon  which 
charge  the  defendant  arrested  him,  the  prosecution  of  the  defend- 
ant in  a  civil  action  for  damages,  because  of  such  arrest  is  barred. 
The  plaintiff  offered  no  evidence  of  any  fraud  or  conspiracy  be- 
tween the  magistrate  and  the  defendant  to  procure  his  conviction. 
The  evidence  offered  in  his  behalf  was  simply  upon  the  question 
as  to  whether  at  the  time  of  his  arrest  he  was  in  fact  intoxicatecj, 
and  evidence  of  what  took  place  between  the  plaintiff  and  the  de- 
fendant at  the  time  tending  to  sbov7  that  the  act  of  the  defendant 
was  a  mere  arbitrary  and  arrogant  exhibition  of  official  power  ; 
and  while  I  will  say,  in  passing,  that  there  is  much  in  tne  evi- 
dence to  warrant  the  conclusion  that  it  was  an  arbitrary  and  un- 
called for  act  on  the  part  of  the  defendant,  yet  that  inquiry  has 
been  foreclosed  to  us  by  the  judgment  rendered  by  the  magistrate 
before  whom  the  charge  of  intoxication  was  tried,  and  the  judg- 
ment and  decision  at  which  he  arrived  cannot  be  attacked  in  a 
collateral  proceeding.  "A  mistake  concerning  the  just  weight 
and  importance  of  evidence  only  makes  the  act  erroneous,  and  it 
will  stand  good  until  reversed.*'  Miller  v.  Brinkerhoff^  4  Denio, 
118;  Roderigas  v.  Savings  Inst,  63  N.  Y.  460-^64.  And  the  de- 
cison  of  the  county  judge  refusing  to  submit  to  the  jury  whether, 
as  a  matter  of  fact,  the  plaintiff  was  intoxicated  in  a  public  place, 
at  the  time  of  his  arrest  by  tl»e  defendant,  was  correct  I  think 
that  it  is  the  law  of  the  state  that  a  party  cannot  maintain  a  civil 
action  for  damages,  for  malicious  prosecution,  or  false  imprison- 
ment, where  his  arrest  has  been  followed  by  conviction  in  a  crim- 
inal court,  and  that  conviction  remains  unreversed,  unless  he  es- 
tablishes the  fact  that  his  conviction  was  obtained  by  fraud  or 
conspiracy,  and  that  fraud  or  conspiracy  must  be  one  in 
which  the  court  and  the  person  by  whom  he  is  proceeded  against 
participated.  Judgments  of  conviction  in  crimmal  cases  cannot 
oe  attacked  collaterally  by  the  persons  convicted.  The  spectacle 
of  a  convicted  defendant  in  a  criminal  case  securing  damages  in  a 
civil  action,  because  of  his  arrest  upon  the  charge  for  which  he 
had  been  criminally  convicted,  would  destroy  all  respect  for  the 
law,  and  would  paralyze  those  provisions  of  our  statutes  author- 
izing private  persons  to  arrest  for  crime,  and  authorizing  peace 
officers  to  arrest  without  a  warrant  The  person  who  is,  or  who 
believes  himself  to  have  been,  unjustly  arrested  and  convicted, 
must  procure  a  reversal  of  such  judgment  of  conviction  before  he 
can  maintain  a  civil  action  for  damages.  See  Rohbins  v.  Bobbins^ 
133  N.  Y.  597 ;  44  St  Rep.  684 ;  Oppenhedmei-  v.  Railway  Co., 
45  St  Rep,  134.  Judgment  should  be  affirmed,  with  costs. 
All  concur. 
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Frank    R   Abbey,   by  Guardian,  eta,  Resp't,  v.  Jerome  B. 
Wheeler,  Impleaded,  eta,  App'lt 

{Supreme  Court,  OenercU  Term,  First  Department,  Filed  March  15,  1895.) 

AfccouNTiNG — When  action  lies. 

A  court  of  equity  will  Dot  assume  jurisdiction  of  an  action  brought 
solely  for  an  accouDtine»  but,  in  an  appropriate  action,  it  may  compel  an 
accounting,  where  it  is  Incidental  and  not  the  prime  relief  sought 

Appeal  from  a  judgment  overruling  a  demurrer  to  the  com- 
plaint 

The  complaint  alleges,  in  substance  :  That  in  1884  one  Charles 
F.  Abbey  died,  leaving  a  will  wherein,  after  directing  the  payment 
of  his'debts,  he  provided:  "Second.  The  residue  of  my  estate, 
real  and  |)ersonal,  I  direct  to  be  carefully  invested  for  the  benefit 
of  my  boy  Frankie,  and  such  of  the  income  thereof  as  is  necessary 
to  be  used  for  his  support  during  his  minority,  and  any  balance 
invested  annually  for  his  benefit  Third.  In  case  of  his  death  be- 
fore arriving  at  full  age,  the  property  remaining  to  be  paid,  share 
and  slmre  alike,  to  my  mother,  Indiana  Tolex  Abbey,  and  my 
sister-in-law,  Anna  M.  Heath,  or  their  lawful  heirs;''  That  letters 
testamentary  were  issued  to  the  defendant  Talmndge  as  executor, 
which  are  in  full  force  and  effect  That  plaintiff  is  the  person 
mentioned  in  the  will,  and  the  only  descendant  of  Charles  F. 
Abbey,  who  left  no  widow.  That,  at  the  time  **  of  his  death,  the 
said  Charles  F.  Abbey  was  the  owner  in  fee  of  one  undivided 
fifth  part  of  a  piece  or  parcel  of  land  situated  in  the  Roaring  Fork 
mining  district,  in  the  county  of  Pitkin  and  state  of  Colorado,  and 
known  as  the  ^Emma  Mining  Claim,' and  was  the  owner  of  an  un- 
divided two-thirds  of  a  lease  for  one  year  from  November  20, 
1883,  of  the  remaining  four-fifths  of  saia  mining  claim,  and  that 
one  Nevitt  was  the  owner  of  the  other  undivided  third  part  of 
said  lease."  That  the  defendant  Jerome  B.  Wheeler  became  the 
owner  in  fee  of  the  said  undivided  four-fiCths  of  said  mining  claim, 
subject  to  the  said  lease.  That  in  1884  the  said  Wheeler,  by  some 
**  arrangement  with  the  said  Nevitt,  the  exact  nature  of  which  is 
unknown  by  the  plaintiff,  took  possession  of  said  mining  claim, 
and  worked  a  mine  thereon,  and  thereafter  took  and  removed 
from  said  mine  a  large  quantity  of  mineral,  amountinpj  in  value 
to  upward  of  seven  hundred  thousand  dollars,  and  sold  the  said 
mineral  and  received  therefor,  to  the  plaintiff's  use,  upward  of  two 
hundred  and  fifty  thousand  dollara'  That,  although  requested, 
Wheeler  has  refused  to  account  to  the  plaintiff.  Wherefore  judg- 
ment is  demanded  (1)  that  he  account  for  the  mineral  taken  and 
removed  from  the  mine,  and  for  the  sales  thereof;  and  (2)  that 
the  rights  and  interests,  if  any,  of  the  defendant  Talmadge  as 
executor,  and  of  the  defendant  Anna  M.  Heath,  in  the  premises^ 
be  ascertained  and  settled.  The  demurrer  states  three  grounds: 
First,  that  the  court  has  not  jurisdiction  of  the  subject  of  the  ac- 
tion ;  second,  that  causes  of  action  have  been  improperly  united, 
in  that  one  for  minerals  or  for  an  accounting  in  respect  thereof  is 
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joined  with  one  for  the  construction  of  a  will,  and  the  determina- 
tion of  the  rights  of  parties  under  it;  third,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
A.  C.  Broum,  for  app'lt ;  Treadweli  Cleveland,  for  resp't 

O'Brien,  J. — In  analyzing  the  complaint,  it  will  be  found  diffi- 
cult to  determine  the  theory  upon  which  the  plaintiff  predicates 
his  right  to  recover,  whether  as  tenant  in  common  of  the  land,  or 
as  co-owner  with  the  ^defendant  Wheeler  in  a  lease.  The  special 
t^rm  concluded  that  the  suit  was  brought  by  plaintiff  in  his  double 
character,— as  cotenant  of  the  land,  and  co-owner  of  the  lease, — 
and  that  in  this  double  capacity  he  could  maintain  the  action  for 
an  accounting  and  a  determination  of  the  interests  of  the  other 
persons  who,  in  addition  to  himself,  are  named  in  the  will  of  his 
lather.  There  is  in  the  complaint  sufficient  to  justify  the  conclu- 
sion that  the  plaintiff  asserts  a  claim  to  all  the  title  which  his 
father  had  in  the  real  estate,  which  was,  as  averred,  subject  to  a 
lease.  There  is  also  a  statement  that  the  defendant  Wheeler  be- 
came the  owner  in  fee  of  the  balance,  but  such  interest  is  expressly 
stated  to  have  been  subject  to  the  lease.  There  is  no  statement 
that,  as  owner  of  the  fee,  the  defendant  Wheeler  ever  entered  into 
possession,  the  averments  being  that,  by  some  arrangement  with 
Nevitt,  who  had  an  interest  with  the  testator  in  the  lease,  the  defend- 
ant Wheeler  entered  into  possession  of  the  property,  and  removed 
the  ore  for  which  in  this  action  he  is  called  to  account.  We  think 
it  clear,  therefore,  that  it  is  not  as  a  cotenant  in  the  land,  but  as  a 
co-owner  in  the  lease,  that  the  plaintiff  seeks  to  enforce  his  rights 
hei*e. 

It  is  extremely  doubtful  whether  the  plaintiff  has  the  right  to 
maintain  such  an  action.  No  bequest  of  the  testator's  interest  in 
the  mining  lease  is  madq  to  the  plaintiff,  and,  though  he  be  the 
sole  heir  and  only  descendant,  the  interest  of  the  testator  in  the 
lease,  under  the  statutes  of  our  state,  in  the  absence  of  a  specific 
bequest,  would  go  to  Talmadge,  the  executor,  and  not  to  the 
l^lamtiff,  the  heir.  2  Rev.  St.  p.  82,  §  6,  subd.  1.  It  is  not  neces- 
sary, however,  for  us  to  determme  the  question,  because  there  is  a 
fatal  objection  to  this  complaint 

The  plaintiff,  in  either  or  both  capacities,  brings  this  action  for 
an  accounting,  and  for  a  determination  of  the  interests  of  himself 
and  otliers  under  the  will  of  his  father.  Under  the  authorities, 
we  do  not  think  such  an  action  can  be  maintained,  for  the  reason 
that  a  court  of  equity  will  not  assume  jurisdiction  of  an  action 
brought  solely  for  an  accounting,  but  in  an  appropriate  action  it 
may  compel  an  accounting  where  that  is  incidental,  and  not  the 
prime  relief  sought  The  cases  of  Liidlow  v.  Simond^  2  Caines, 
Cas.  1,  and  Post  v.  Kxmherly^  9  Johns.  470,  though  cited  in  support 
of  the  right  to  maintain  such  an  action,  are  really  authorities  for 
the  proposition  which  we  have  stated.  Ludhw  v.  Simond  was  a 
case  where  the  relief  sought  was  the  enforcefnent  of  a  guaranty, 
and,  as  incidental  thereto,  an  accounting.  Post  v.  Kimberly  was 
an  action  for  a  discovery.  In  the  former  ciise  the  chancellor  made 
some  general  statements  as  to  the  jurisdiction  of  a  court  of  equity 
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in  all  actions  of  accounting  ;  and  whether  we  rega.rd  those  as  mere 
obiter  dicta  or  a  summary  of  the  authorities  as  they  then  stood,  tlie 
later  cases  in  England  and  in  this  country  do  not  support  the 
stateinent  there  made,  that  equity  has  assumed  and  will  assume 
jurisdiction  in  all  actions  of  accounting. 

As  said  in  Marvin  y.  Brooks^  94  N.  Y.  80 : 

"The  basis  and  extent  of  the  equitable  jurisdiction  over  matters 
of  account  appears  to  have  been  seldom  considered  in  our  courts, 
but  often  discussed  in  the  English  authoriti«a  *  *  *  The 
best  considered  review  of  the  autliorities  puts  the  equitable  juris- 
diction upon  three  grounds,  viz.  the  complicated  character  of  the 
accounts,  the  need  of  a  discovery,  and  the  existence  of  a  fiduciary 
or  trust  relation.  *  *  *f  The  necessity  for  a  resort  to  equity 
for  the  first  two  reasons  is  now  very  slight,  if  it  can  be  said  to  ex- 
ist at  all,  since  a  court  of  law  can  send  to  a  referee  a  long  account, 
too  complicated  for  the  handling  of  a  jury,  and  furnishes  by  an 
examination  of  the  adverse  party  before  trial  and  the  production 
and  deposit  of  books  and  papers  almost  as  complete  a  means  of  dis- 
covery as  could  be  furnished  by  a  court  of  equity.  But  the  jurisdic- 
tion of  the  latter  court  over  trusts  and  tiie  fiduciary  relations  which 
partake  of  that  character  remains,  and  in  such  cases  the  right  to 
an  accounting  seems  well  established,  but  the  existence  of  a  bare 
agency  is  not  sufficient.  If  it  was,  it  would  draw  into  equity 
every  case  of  bailment  in  which  an  account  existed." 

.Here  there  is  no  suggestion  that,  as  between  'the  plaintiflE  and 
Wheeler,  there  is  a  fiduciary  or  trust  relation  ;  nor  are  there  any 
averments  which,  under  the  authorities,  have  been  held  suflScient 
to  entitle  the  plaintiff  to  the  relief  sought  Upon  allegations  from 
which  the  inference  is  to  be  drawn  that  he  is  co-owner  in  the  fee 
or  lease,  the  plaintiff  brings  this  action  simply  for  an  accounting, 
which,  as  we  have  endeavored  to  point  out,  we  do  not  think,  on 
the  authority  of  Marvin  v.  Brooks  can  be  maintained. 

Our  conclusion  in  no  way  affects  the  right  of  whoever  is  entitled 
to  do  so  to  compel  the  defendant  Wheeler,  in  an  appropriate  ac- 
tion, to  respond  for  the  mineral  which  he  has  taken  and  sold,  if 
this  has  been  done  without  right  and  authority.  And  whatever 
may  have  beein  the  rule  at  common  law  against  the  right  of  one 
co-tenant  to  compel  another  in  possession  to  respond  for  the  value 
of  the  premises  occupied  by  him,  for  the  rents  and  profits  which 
he  may  have  received,  or  for  waste  perniitted  or  suffered,  this 
must  be  regarded,  as  long  as  the  case  of  McGabe  v.  McCabe,  18 
Hun,  153,  remains  the  law,  as  settled  in  this  state.  That  was  an 
action  brought  for  the  partition  of  lands  on  which  there  was  a 
stone  quarry,  and  is  authority  for  the  proposition  that  a  tenant  in 
common  who  is  made  a  defendant  may  set  up  in  his  answer  that 
the  plaintiff  has  been  in  possession  of  the  premises,  has  collected 
the  rents  tliereof,  and  quarried  and  sold  stone  therefrom,  and  may 
require  an  account  to  be  rendered  of  the  moneys  so  received  by 
the  plaintiff,  and  have  an  allowance  made  to  himself  therefor.  As 
therein  said : 

''It  may  be  necessary  to  adhere  to  the  rule  that  for  mere  occu- 
pancy the  co-tenant  shall  not  be  liable  to  account     But  there  i^ 
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no  reason  to  extend  that  rule  to  a  case  where  the  co-tenant  actu- 
ally consumes  or  takes  off  and  disposes  of  a  part  of  the  property 
held  in  common." 

While,  therefore,  in  suits  for  the  partition  of  land,  or  other  ap- 
propriate actions  at  law  between  tenants  in  common,  wherein  it  is 
made  to  appear  that  one  or  the  other  has  consumed  or  destroyed 
part  or  all  of  the  property  held  in  common,  he  will  be  obliged  to 
respond  therefor  to  his  co-tenant,  this  is  far  from  saying  that  an 
equitable  action  solely  for  an  accounting  can  be  maintained  by  one 
co-tenant  against  another,  who  lias  been  guilty  of  appropriating  or 
taking  away  some  portion  of  the  property  owned  by  them  in  com- 
mon. The  inhibition  against  the  right  to  bring  an  action  simply  for 
an  accounting  is,  of  course,  not  confined  merely  toco-tenants,  but 
applies  to  every  relation  which  may  be  established  between  persons 
otner  than  fiduciary  or  trust  relations.  It  is  only  between  persons 
who  standin  the  latter  relation  that  an  action  simply  for  an  ac- 
counting can  be  maintained ;  and  while  in  other  appropriate  ac- 
tions a  court  of  equity  may  compel  an  accounting,  where  that  is 
incidental,  and  not  the  primary  relief  sought,  it  will  not  assume 
jurisdiction,  except  in  the  cases  mentioned,  of  a  simple  action  for 
an  accounting.  It  may  be  that  the  policy  which  for  a  long  tim6 
has  prevailed  of  not  regarding  forms  of  action  may  in  time  destroy 
the  force  of  the  rule  as  laid  down  in  Marvin  v.  Brooks.  And  there 
would  seem  to  be  no  good  reason  for  permitting  a  tenant  in  com- 
mon, though  the  relation  between  him  and  his  co-tenant  may  not 
be  fiduciary  or  trust,  when  sued,  to  require  an  accounting  for 
mineral  removed  and  sold  from  a  mine,  and  yet  denying  him  the 
right  to  maintain  an  action  on  his  own  behalf  against  the  person 
so  using  the  joint  prgperty  for  an  accounting.  We  do  not  regard 
it,  however,  as  an  open  question,  or  one  that  calls  for  discussion, 
holding  as  we  must,  under  the  authority  of  Marvin  v.  Brooks,  that 
the  facts  here  presented  make  an  insufficient  showing  for  the  as- 
sumption of  jurisdiction  by  a  court  of  equity  in  this  action,  which 
is  brought  solely  for  an  accounting. 

The  judgment,  therefore,  must  be  reversed,  and  the  demurrer 
sustained  with  leave  to  plead  over,  on  payment  of  costs  in  the 
court  below  and  of  this  appeal. 

Parker,  J.,  concurs ;  Vax  Brunt,  P.  J.,  concurs  in  result 


James  Hedges,  App'lt,  v.  William  IL  Payne  et  al,  Ilesp'ts. 

{Supreme  Court,  Oeneinl  Term,  First  Department,  Filed  March  15,  1895,) 

Arrest — Execution — Release. 

Section  572  of  the  Code  does  not  authorize  an  order  relieving  the  debtor 
from  imprisonment  under  an  execution,  where  he  was  arrested  under  an 
order  of  arrest  and  has  procured  his  discharge  by  giving  an  undertaking 
for  the  delivery  of  the  chattels  sued  for. 

Appeal  from  an  order,  allowing  a  supersedeas  and  relieving  the 
defendant  from  imprisonment  under  an  order  of  arrest  and  exe- 
cution against  his  person. 

Henry  E.  Howland,  for  app'lt ;  Arthur  II,  Smithy  for  resp'ts. 
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Vait  Bbunt,  p.  J. — This  action  was  begun  in  the  year  1888, 
to  recover  possession  of  certain  personal  property,  or  the  value 
thereof,  in  case  delivery  could  not  be  had.  On  the  12th  of  Janu- 
ary, 1888,  an  order  of  arrest  was  issued  against  the  defendant 
Payne,  and  he  was  arrested  thereunder.  Subsequently  Payne 
^ve  an  undertaking  under  subdivision  two  of  section  575  of  the 
Code  of  Civil  Procedure,  the  defendant  having  been  released  by 
the  sheriff  previously  under  an  improper  undertaking.  The  de- 
fendant Payne  having  answered,  the  issues  thus  raised  were  tried, 
and  a  verdict  rendered  for  the  plaintiff,  on  the  10th  of  April, 

1891,  and  on  the  8th  of  May,  1891,  final  judgment  was  entered 
in  favor  of  the  plaintiff  against  the  defendant  On  the  6th  of 
June,  1891,  the  defendant  Payne  appealed  to  the  general  term. 
Judgment  of  affirmance  was  entered  in  March,  1892.  The  defend- 
ant gave  no  undertaking  upon  this  appeal.  On  March  30,  1892. 
execution  against  the  specific  property  was  issued,  with  the  alter- 
.native  directions  required  by  section  1731  of  the  Code  of  Civil 
Procedure.     This  execution  was  returned  unsatisfied   April  29, 

1892.  On  June  30,  1892,  an  execution  against  the  person  of  the 
defendant  Payne  was  issued,  and  returned,  **  Not  found,'*  August 
27,  1892,  and  kept  alive  by  other  executions  until  May  3,  1893. 
On  the  16tli  day  of  November,  1894,  the  defendant  Payne  ob- 
tained an  order  to  show  cause  why  he  should  not  be  relieved  from 
imprisonment  under  the  order  of  arrest  above  mentioned,  or  any 
execution  against  him,  issued  or  to  be  issued.  This  motion  was 
granted,  and  from  the  order  granting  the  same  this  appeal  is 
taken. 

Tbe  motion  was  made  under  section  572  of  the  Code  of  Civil 
Procedure,  which  is  as  follows  : 

'*  Except  in  a  case  where  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  unreasonably  delays  the  trial  of  the 
action,  or  neglects  to  enter  judgment  therein  within  ten  days  after 
it  is  in  his  power  to  do  so,  or  neglects  to  issue  execution  against 
the  person  of  the  defendant  within  ten  days  after  the  return  of  the 
executions  against  the  property,  and  in  any  event  neglects  to  issue 
the  same  within  three  months  after  the  entry  of  the  judgment,  or 
whenever  it  shall  appear  to  the  satisfaction  of  the  court  that  the 
plaintiff  in  an  action  or  a  judgment  creditor  in  a  judgment  delays 
the  enforcement  of  his  remedies  therein  by  collusion,  or  for  the 
purj)ose  of  allowing  the  debtor  to  remain  in  prison  under  the 
manilate  in  any  other  action  before  the  issuing  of  the  mandate  in 
favor  of  such  creditor,  so  as  to  produce  a  continued  and  extended 
imprisonment  by  virtue  of  the  separate  mandates  in  the  different 
actions,  the  defendant  must,  upon  his  application  made  upon  no- 
tice to  the  plaintiff,  be  discharged  from  custody,  if  he  has  already 
been  taken  under  the  mandate  against  him  in  such  action;  or,  if 
he  has  not  yet  been  imprisoned  therein,  be  relieved  from  imprison- 
ment by  virtue  of  such  mandate  by  the  court  in  which  the  action 
was  commenced,  unless  reasonable  cause  is  shown  why  the  appli- 
cation should  not  be  granted.  A  defendant  discharged  as  pre- 
scribed in  this  section  should  not  be  arrested  upon  an  execution 
issued  upon  the  judgment  in  the  action." 
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It  would  seem  that  this  section  has  no  application  to  execu- 
tions, except  in  respect  to  such  as  may  be  issued  in  cases  where  a 
defendant  had  been  discharged  pursuant  to  this  section.  It  was 
intended  to  relieve  from  arrest  under  orders  of  arrest  where  the 
-diligence  required  by  the  statute  was  not  used  by  the  plaintiff  in 
chai^ng  the  defendant  by  execution.  The  relief  to  oe  granted 
seems  to  show  that  this  must  be  the  interpretation  of  the  section. 
If  the  defendant  has  already  been  arrested,  he  must  be  discharged 
from  arrest ;  if  not,  he  is  to  be  relieved  from  imprisonment  by  vir- 
tue of  the  order  of  arrest  The  word  "  mandate"  is  used  (ele- 
fance  of  language  seemingly  being  considered  of  more  impoitance 
y  the  codifiers  than  precision  of  expression),  but  it  is  eviuent  that 
the  mandate  referred  to  is  the  order  of  arrest  mentioned  in  the 
beginning  of  the  section.  The  defendant  in  this  action  had  been 
lurrested,  and  consequently  the  second  provision  did  not  applv. 
Neither  can  the  first  apply,  because  the  defendant  had  already 
been  discharged  from  arrest  by  the  giving  of  the  undertaking  to 
deliver  the  chattels  sued  for,  or  pay  the  sum  recovered.  The 
sureties  under  such  an  undertaking  have  no  power  to  surrender 
their  principal  (section  591),  and  the  defendant  was  not  even  con- 
structively m  custody,  as  he  would  have  been  had  the  bail  such 
power.  There  was  no  situation,  therefore,  to  which  section  672 
could  apply.  The  court  could  not  discharge  the  defendant  from 
custody  when  his  discharge  had  already  taken  place,  and  the  de- 
fendant was  not  in  custody.  Neither  could  the  other  relief  pro- 
vided for  by  the  section  be  granted,  because  the  defendant  had 
been  imprisoned.  The  order  appealed  from  must  be  reversed, 
with  $10  costs  and  disbursements,  and  motion  denied,  with  $10 
costs.     All  concur. 

Howard  Cooper,  Resp't,  v.  Manhattan  Railway  Company 

etaL^  App'lts. 

(Supreme  Courts  Oenerol  Term,  First  Department ,  Filed  Ma/reh  16 ^  1896,) 
1.  Evidence— Judicial  Notice. 

The  court  will  take  judicial  notice  of  the  size  of  lots  in  New  York  city, 
and  that  the  buildings  on  corner  lots  in  the  business  portions  frequently 
cover  the  whole  lot. 

1^.  Damaoes— Elevated  railway. 

Where  a  comer  lot  is  covered  by  two  buildings,  one  of  which  fronts  oa 
the  street  on  which  the  line  of  track  is  laid  and  the  other  on  a  side  street, 
and  it  appears  tliat,  when  the  lot  is  improved,  a  single  building,  covering 
the  whole  lot,  will  probably  be  erectea,  damages  to  the  entire  premises 
may  be  awarded. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

ArUiur  0.  Townsend,  for  app'lts;  Edwin  M.  Fell,  for  resp't 

Per  Curiam. — The  premises  in  question  are  situated  on  the 
northeasterly  corner  of  the  Bowery  and  Houston  streets.  There 
is  an  elevated  railroad  station  there,  the  stairs  going  down  into 
Houston  street  The  premises  for  which  damages  were  p^iven  were 
known  as  "No.  281  Bowery"  andNos.  92,  94,  and  96  East  Hous- 
ton street"    No.  281  Bowery  was  a  three-story  frame  building, 
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with  a  orick  front  twenty-three  feet  on  the  Bowery,  and  thirty- 
two  feet  on  the  street.  Nos,  92, 94,  and  96  East  Houston  street 
were  two-story  brick  stores,  twenty-two  feet  deep  by  about  thir- 
teen and  a  half  front  No  rental  damage  was  allowed,  but  fee. 
damage  to  the  amount  of  $5,000  was  given.  The  only  question 
necessary  to  be  considered  is  the  point  made  that  Nos.  92,  94  and 
96  East  Houston  street  did  not  aout  upon  the  elevated  railroad, 
and  therefore  no  damages  could  be  awarded  as  to  them.  Under 
ordinary  circumstances,  of  courae,  this  would  be  a  bar  to  recov- 
ery. But  the  improvements  upon  the  lot  in  question  are  entirely 
different  from  those  which  would  be  suitable  for  the  value  of  the 
lot,  and,  when  the  lot  comes  to  be  improved,  undoubtedly  a  single 
building  will  be  erected  covering  the  whole  of  the  premises  in 
question,  and  fronting  on  the  Bowery.  The  court  miiy  lake  judi- 
cial notice  of  the  fact  that  lots  in  the  city  of  New  York  are  ordi- 
narily ai  least  seventy-five  to  one  hundred  feet  in  depth,  the 
buildings  on  corner  lots  frequently  covering  the  whole  lot  in  the 
business  portion  of  the  city;  and,  although  these  premises  may 
be  divided  in  the  manner  stated  for  the  purpose  of  occupancy,  yet 
in  reality  the  buildings  are  upon  the  single  lot  fronting  upon  the 
Bowery.  It  would  seem,  therefore,  that  in  determining  the  ques- 
tion as  to  whether  it  had  sustained  fee  damage  it  should  be  treated 
as  a  single  lot  While  an  examination  of  the  testimony,  showing, 
as  it  does,  a  large  increase  in  value  of  the  premises  in  question, 
might  have  led  us  to  the  conclusion,  if  the  question  of  damages 
had  originally  been  presented  to  us,  that  the  plaintiff  had  not 
shown  himself  entitled  to  any  damage,  we  think  that,  in  deter- 
mining the  question  as  to  whether  tlie  case  shows  that  any  damage 
has  been  sustained,  we  should  bear  in  mind  that  the  court  below 
had  the  witnesses  before  it,  and  heard  their  testimony,  and  was 
better  able  to  judge  of  the  weight  of  such  testimony  than  we,  who 
have  sirnply  the  printed  record  before  us.  It  seems  to  us,  how- 
ever, that  the  award  which  has  been  made  is  higher  than  any  of 
the  evidence  justifies,  and  should  be  reduced  to  the  sum  of 
$2,500.  If  the  plaintiff  stipulates  to  reduce  the  damages  to  the 
sum  of  $2,500,  the  judgment  appealed  from,  as  so  reduced,  should 
be  affirmed,  without  costs.  If  such  stipulation  is  not 
given,  the  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costsJ  to  tlie  appellant  to  abide  the  event 


Frederick  Eder,  Resp  t,  v.  Seth  H.  Gildersleeve  et  at, 

App'lt«5. 

{Supreme   Court,    Oenei'al  Tei'm,  First  Department,   Filed  March  15,  1895.) 

Contract — Consideration. 

An  underlakini^.  given  as  a  condition  for  denying  a  motion  for  an  at- 
tachment for  contempt  of  court,  to  pay  any  judgment  that  might  be  re- 
covered in  the  action,  13  supportetl  by  a  sufficient  consideration. 

Appeal  from  a  judgment  entered   on   a   verdict  in  favor  of 
plaintiff. 

J5.  E,  Valentine^  for  app'lts ;  James  Flynn^  for  resp't 
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O'Brien,  J. — No  order  denying  a  motion  for  a  new  trial  was 
made  or  entered,  and  as  the  facts,  therefore,  are  not  before  us  for 
review,  we  are  confined  on  this  appeal  to  the  judgment  and  ex- 
ceptions. It  appears  that  the  Lawrence  Beach  Company,  in 
1887,  brought  an  action  against  their  lessees  of  an  hotel,  and  re- 
covered judgment  on  the  27th  day  of  February,  1890,  for 
$1,985.18.  Pending  that  action,  a  receiver  of  the  property  and 
income  of  the  hotel  was  appointed,  to  whom  the  lessees  were  di- 
rected to  deliver  certain  bo<:>ks  and  property,  which  they  refused 
to  tlo.  Being  proceeded  against  as  for  a  coq tempt,  they  offered 
and  were  permitted,  upon  the  mr>tion  to  punish  them,  to  give  an 
undertaking,  with  two  sureties,  to  pay  any  judgment  that  sh6uld 
be  recovered  in  the  action.  The  court  directed  that,  if  such  un- 
dertaking was  given,  the  motion  for  an  attachment  as  against 
them  should  be  denied.  These  defendants  became  the  sureties 
upon  such  undertaking,  under  which  they  obligated  themselves  to 
pay  all  costs  and  damages  that  might  be  awarded  in  the  action 
pending,  not  to  exceed  $2,200.  Evidence  was  given  tending  to 
show  that  prior  to  the  judgment  this  undertaking  was  assigned  to 
the  plaintiff,  who  had  become  the  attorney  for  the  Lawrence 
Beach  Company  a  short  time  after  it  had  commenced  its  action 
against  the  lessees,  the  consideration  for  such  assignment  being 
his  services  as  attorney  and  counsel  in  that  and  other  actions.  In 
1890,  judgment  was  recovered  against  the  lessees,  and  execution 
issued,  and  returned  unsatisfied;  and  after  that  this  suit  was 
brought  against  the  defendants  upon  the  undertaking. 

On  the  trial  the  defendants  relied  upon  the  following  defenses: 
(1)  That  the  assignment  had  not  been  actually  made  to  the  attor- 
ney, as  claimed  by  him,  and  that  the  instrument  produced  on  the 
trial  was  an  afterthought,  and  procured  because  of  the  appointment 
of  a*  receiver  of  the  corporation ;  (2)  that  the  assignment,  even  if 
executed  in  1883,  as  claimed  by  the  plaintiff,  was  not  merely  void- 
able, but  absolutely  void,  under  the  terms  of  the  statute  then  in 
force,  which  prohibited  the  transfer  by  a  corporation  which  had 
refused  payment  of  its  written  obligations  of  any  of  its  property 
to  any  officer  of  the  corporation,  and  which  made  every  transfer 
in  contemplation  of  insolvency'  absolutely  void;  (3)  that  the  con- 
tract claimed  by  the  plaintiff  as  an  assignment  was  subject  to  the 
offset  of  contract  obligations  held  by  the  defendants  against  said 

(plaintiff  corporation  before  they  had  any  notice  of  such  assignment; 
4)  that  the  instrument  upon  which  the  action  was  based  was  void 
for  want  of  consideration;  (5)  that  the  cause  of  action  stated  in  the 
complaint  was  one,  not  in  favor  of  the  plaintiff,  but  in  favor  of  the 
company.  Whether  any  of  these  is  shown  on  this  appeal  to  have 
been  sustained  is  the  question  pr^ented. 

L  Not  only  was  the  first  defense  disposed  of  by  the  verdict, 
but,  as  it  involved  a  consideration  of  the  facts,  it  is  not  before  us 
for  review. 

2.  The  answers  to  the  second  defense  are  that  the  plaintiff  was 
not  an  officer  of  the  company.      There  is  no  evidence  that  the 
company  was  insolvent  in  1888,  when  the  assignment  was  made; 
&r.  Eep.,  Vol.  LXV         52 
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and  the  ill^ality  is  not  pleaded.  The  only  place  where  the  ques- 
tion seems  to  have  been  raised  was  on  the  request  to  charge,  and 
we  think  the  trial  judge  correctly  ruled  that  there  was  no  force  in 
the  defendapts'  contention.  Apart  from  this,  to  determine  the 
validity  of  the  assignment,  the  facts  would  need  lo  be  reviewed, 
Wyhich,  as  alreadv  said,  are  not  before  ua 

3.  The  third  aefense — that  the  plaintiflE's  claim  was  subject  to 
an  oflFset  in  the  shape  of  a  judgment  obtained  against  the  company 
in  1891 — is  disposewi  of,  even  if  we  regard  it  as  properly  pleaded, 
by  a  consideration  of  the  dates,  from  which  it  appears — assuming 
the  plaintiff's  claim  to  be  true,  and  which  was  so  regarded  by  the 
jury — that  the  plaintiff  obtained  his  assignment  long  before  the 
defendants  got  judgment  or  sued  or  had  a  cause  of  action.  Code 
Civ.  Proc.§502. 

4.  The  instrument  shows  that  there  was  a  consideration,  in  that 
the  defendants  offered  to  give  the  undertaking  to  secure  any 
judgment,  which  was  accepted  by  the  company,  the  undertaking 
itself  having  been  directed  by  the  court  as  a  condition  for  denying 
the  motion  for  an  attachment  The  recitals  therein  are:  "If  such 
an  undertaking  be  given  and  approved,  *  *  *  the  motion  for 
an  attachment  may  then  be  denie4  by  an  order  to  that  effect" 
Whether  an  order  denying  the  motion  was  entered  or  not  can  make 
no  difference,  the  motion  so  to  enter  being  a  matter  which  more 
nearly  concerns  the  parties  proceeded  against,  or  their  sureties,  and 
was  something  for  their  benefit,  which  they  could  do  or  omit  to  do; 
and,  for  their  failure,  the  company  or  the  plaintiff  here  could  not 
be  regarded  as  having  lost  any  rights.  Or,  differently  expressed, 
as  shown  hj  the  facts  and  the  situation  of  the  parties  which  led 
up  to  the  giving  of  the  undertaking,  the  defendants  were  being 
proceeded  against  as  for  a  contempt  To  terminate  this  proceed- 
ing, and  releaate  themselves  from  the  possibility  of  an  adverse  order, 
they  offered  to  give  an  undertaking  to  pay  any  judgment  that 
might  be  recovered  by  the  company.  This  offer  being  made,  the 
-court  decided  that  the  giving  of  such  an  undertaking  should  lead 
to  a  denial  of  the  motion,  and  that  an  order  should  be  thereafter 
•entered  to  that  effect  In  pursuance  of  such  determination,  and 
the  order  entered  thereon,  the  parties  proceeded  against  caused  the 
undertaking  to  be  executed  and  delivered  to  the  company,  whicli 
accepted  it,  as  it  was  authorized  to  do  by  the  order  which  was  the 
outcome  of  the  application  upon  the  proceeding  for  contempt 
After  its  acceptance  by  the  company,  the  defendants  were  at  lib- 
erty to  enter  an  order  denying  the  motion  for  an  attachment,  and 
their  failure  to  do  so  cannot  affect  the  undertaking  which  was  given 
and  accepted  upon  what  we  deem  to  have  been  sufficient  consider- 
ation. The  further  insistence  that  there  was  no  statute  requiring 
such  an  undertaking  to  be  given  *s  without  force,  because  this  un- 
dertaking was  good  at  common  law ;  and,  being  based  upon  a 
sufficient  consideration,  it  is  binding  on  the  suretiea 

5.  As  to  the  fifth  defense,  it  is  true,  as  already  9aid,  that  this 
was  not  a  statutory  undertaking,  and  did  not  run  to  any  party  of 
the  second  part ;  but  the  reasonable  construction  is  that  it  was  an 
agreement  to  pay  a  judgment  if  recovered  by  the  Lawrence  Beach 
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Company,  and,  the  claim  upon  which  such  judgment  was  after- 
wards founded  being  the  property  of  the  company,  it  was  assign- 
able; and  having  been  assigned,  together  with  the  undertaking,  to 
the  plaintiff,  the  judgment  based  thereon  became  as  much  the  prop- 
erty of  the  plaintiff  under  the  assignment,  and  as  clearly  enforce- 
able by  the  assignee,  ds  it  would  have  been  by  the  company  if  no 
assignment  had  oeen  made. 

These  defenses  disposed  of,  there  remain  to  be  considered  the 
exceptions  taken  to  rulings  upon  evidence.  It  is  claimed  that  the 
court  erred  in  admitting  the  assignment  of  the  6la\m  to  plaintiff, 
upon  the  ground  that  it  was  a  void  instrument,  because  it  was  not 
shown  to  be  the  act  of  the  corporation  by  proof  of  the  resolution 
which  authorized  such  assignment  The  difficulty  with  this  ob- 
jection is  that  it  was  not  taten  in  the  court  below  when  the  assign- 
ment was  offered  in  evidence.  It  was  then  objected  to  as  incom- 
petent and  immaterial.  That  it  wiis  neitlier  clearly  appears.  The 
assignment  itself  was  under  the  seal  of  the  company,  and  signed 
by  its  president,  and  in  the  acknowledgment  is  the  sworn  statement 
of  that  officer  and  the  signature  and  the  seal  were  affixed  by  order 
of  the  board  of  trustees  of  the  corporation.  If  it  was  sought  to 
challenge  the  accuracy  of  this  statement  of  the  president,  it  should 
have  been  pointed  out  on  the  trial,  so  that  the  trial  judge  could 
have  his  attention  called  to  the  point  of  the  objection.  In  other 
words,  if  the  proper  foundation  in  appellants'  view  had  riot  been 
laid  for  its  introduction,  this  should  have  been  called  to  the  court's 
attention  ;  and  then,  if  the  objection  was  sustained,  further  proof 
might  have  been  produced.  Such  a  question  was  not  raised  in 
the  trial  court  by  an  objection  that  it  was  incompetent  and  imma- 
terial. Considesing  this,  as  well  as  the  other  exceptions  presented, 
we  find  no  error  which  would  justify  our  interfering  with  the 
judgmfent,  which  we  think  should  l?e  affirmed,  with  costa 

VAN  Brunt,  P.  J.,  dissents;    Parker,  J.,  concurs. 


Otis  Corbett,  Resp't,  v.  Spring  Garden  Insurance  Company, 

App'lt 

{Supreme  Court,  General  Term,  First  Department,  Filed  March  15,  1896.) 

1.  Insurance — Pibb— Total  destruction. 

When  an  insured  building  loses  by  fire  its  identity  and  character  as  a 
building,  it  amounts  to  a  "  total  destruction,"  within  the  meaniog  and  in- 
tent of  the  parties  and  the  policy,  though  the  materials  may  not  have  been 
absolutely  destroyed. 

2.  Same— Question  op  fact. 

The  evidence  was  held,  in  this  case,  sufficient  to  require  the  question 
whether  there  was  a  total  destruction  of  the  building  within  the  meaning 
of  the  policy,  to  be  submitted  to  the  jury. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 

This  is  an  action  upon  a  police  insuring  the  plaintiff  against  loss 
and  damage  b^  fire  on  his  lease  of  a  building.  It  provided  as 
follows  :     "  It  IS  a  condition  of  this  insurance  that,  in  case  of  such 
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destructiou  by  fire  of  the  above  named  premises  that  the  lease  held 
by  the  assured  shall  be  by  its  terms  and  in  fact  canceled,  tliis  com- 
pany shall  be  liable  to  pay  an  amount  not  exceeding  the  sum 
hereby  insured."  The  lease  provided :  "  And  it  is  further  agreed 
between  the  parties  to  these  presents  that,  in  case  the  building  or 
buildings  erected  on  these  premises  hereby  leased  shall  be  partially 
damaged  by  fire,  the  same  shall  be  repaired  as  speedily  as  possible, 
at  the  expense  of  the  party  of  the  first  part ;  that,  in  case  the  dam- 
ages shall  be  so  e^ttensive  as  to  render  the  building  untenantable, 
the  rent  shall  cease  until  such  time  as  the  building  shall  be  put  in 
complete  repair ;  but,  in  case  of  the  total  destruction  of  the  prem- 
ises by  fire  or  otherwise,  the  rent  shall  be  paid  up  to  the  time  of 
such  destruction,  and  then  and  from  thenceforth  this  lease  shall 
come  to  an  end."  The  building  was  six  stories  in  height  in  front, 
and  five  in  the  rear,  with  an  iron  front,  and  side  and  rear  walls  of 
brick.  It  was  occupied  by  plaintiff  as  a  furniture  store  and  ware- 
house. There  was  some  decoration  on  the  walls  and  ceiling  of 
the  firat  and  second  floors,  where  furniture  was  exhibited,  and 
above  that  the  brick  walls  were  tinted.  The  plaintiff  testified : 
*'  It  was  used  for  warerooms  up  to  the  fifth  and  sixth  stories, 
'  where  we  had  our  upholstery  department  and  furnishing  rocgns; 
otherwise  it  was  entirely  open ;  there  were  no  divisions."  On 
November  23,  1892,  while  the  above  lease  and  policy  of  insurance 
were  in  operation,  a  fire  occurred,  which  caused  damage.  The 
roof  was  entirely  gone,  the  debris  therefrom  having  fallen  right 
down  to  the  foundations.  The  front  wall,  constructed  of  iron,  was 
spmewhat  heated,  and  "that  would  burn  off  the  bolts  and  what- 
ever would  attach  the  iron  together."  The  ornamental  top  and 
cornice  were  taken  down  by  the  firemen.  The  connecting  arches 
on  the  fifth  and  sixth  stories  were  badly  damaged.  The  wood- 
work, sashes,  and  glass  were  gone  throughout.  The  east  and  west 
walls  both  had  very  large  openings  in  them  in  the  upper  parts, — 
large  enough,  as  described  by  one  of  the  witnesses,  "to  drive  a 
horse  and  wagon  through."  The  bricks  were  badly  burned  and 
bljickened ;  tlie  mortar  was  out  in  a  good  many  places,  and  there 
were  many  loose  bricks  and  the  surface  of  others  nad  been  burned, 
taking  the  face  off  so  that  it  exposed  the  interior  of  the  brick.  The 
rear  wall  was  in  a  worse  condition  than  the  side  walls.  The  lintels 
and  sills  were  broken  and  scaled  off,  and  the  wall  itself  out  of 
plumb.  The  entire  interior  of  the  building,  which  consisted,  as 
stated,  of  six  floors,  was  going  down  to  the  cellar,  and  there  is  no 
question  but  that  the  interior  of  the  building  was  wholly  destroyed. 
Immediately  after  the  fire  plaintiff  surrendered  his  lease  and  de- 
manded his  insurance,  which  was  refused  upon  the  ground,  mainly, 
that  there  was  not  a  total  destruction  of  the  premises. 

Michael  H.  CardozOy  for  app*lt ;  Francis  D.  Doxoky^  for  resp'L 

O'Brien,  J. — Upon  the  trial  the  plaintiff  insisted  that  the  build- 
ing as  a  building  had  ceased  to  exist  by  reason  of  the  fire,  and 
that  in  consequence  the  insurance  company  was  liable.  On  the 
other  hand,  the  defendant  contended  that  because  the  building 
was  worth  a  large  sum,  and  a  considerably  smaller  sum  was  ex- 
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pended  in  restoration,  it  was  not  liable  because  there  was  not  total 
destruction  ;  and  again  upon  this  appeal  the  defendant  insists  that 
the  contract  of  insurance  was  enforceable  only  in  the  event  of  the 
"  total  destruction  "  of  the  premises,  and  that  upon  the  evidence 
no  total  destruction,  within  the  meaning  of  the  policy,  was  shown ; 
that  the  only  destruction  was  to  the  roof  and  the  interior  wood- 
work ;  that  the  foundations  and  the  brick  walls  at  the  side  and 
rear  remained  in  place  and  were  in  fact  used  without  rebuilding ; 
that  the  iron  front  was.  used,  with  repairs  only  at  the  top;  and 
that  as  to  the  lintels  and  sills  only  about  one-half  were  replaced. 
In  addition  to  this  summary  of  the  extent  of  the  loss,  the  strongest 
showing  made  by  defendant  was  that  the  building  was  restored 
and  put  in  complete  repair  at  a  cost  of  about  one- third  of  the 
sound  value  of  the  building  at  the  time  of  the  fira  If  this  last 
proposition  had  been  so  conclusively  established  aa  to  make  it  a 
ouestion  of  law,  it  would  be  difficult  to  evade  the  conclusion  that 
.the  weight  of  evidence  was  against  the  verdict,  which,  in  effect, 
found  that  there  was  a  total  destruction  of  the  buiidine:.  But 
while  there  can  be  no  (question  as  to  what  it  cost  to  repair,  I)ecause 
the  repairs  were  made  and  the  money  paid,  there  is  room  for 
different  inferences  as  to  what  was  the  sound  value  of  the  building 
prior  to  the  fira  Three  of  the  four  witnesses  examined  on  the 
part  of  the  defendant  did  not  see  the  building  until  after  the  fire, 
iind  the  fourth  testified  that  he  did  not  estimate  the  total  value  of 
tlie  building  before  the  fire  ;  and,  as  to  their  knowledge  of  the 
value  of  the  material  destroyed,  their  testimony  in  this  respect 
was  to  some  extent  weakened  upon  cross-examination  by  the  fact 
that  as  to  some  of  these  witnesses  they  were  not  speaking  of  their 
own  knowledge,  but  based  their  estimate  upon  information  re- 
ceived from  subcontractors  and  iron  men ;  and  against  the  esti- 
mates thus  furnished,  as  to  tlie  sound  value  of  the  building  before 
the  fire  as  compared  with  what  it  cost  to  restore  it,  we  have  other 
witnesses  for  the  defendant  who  furnish  us  a  statement  of  the  injury 
done  to  the  building.  They  stated  that  it  was  necessary  to  put  on 
a  new  roof:  to  remove  the  whole  interior  of  the  building,  with 
hardly  an  exception  ;  that  the  reconstruction  began  at  the  ground, 
and  ran  up  to  tne  roof.  The  evidence,  therefore,  proved  that  all 
that  was  left  consisted  of  the  foundation  and  four  standing  walls, 
the  latter  being  more  or  less  injured,  according  to  the  version  of 
all  the  witnesses.  Upon  the  defendant's  motion  to  dismiss  the 
complaint,  we  think  the  court  correctly  ruled  in  denying  it;  but 
on  the  case  as  it  stood  when  all  the  evidence  was  in,  upon  the  de- 
fendants motion  to  direct  a  verdict,  a  more  serious  question  was 
presented.  As  the  evidence  then  stood,  was  there  presented  a 
question  of  law  or  one  of  fact? 

The  appellant  insists  that  the  evidence  was  not  open  to  debat- 
able presumptions  or  doubtful  inferences;  timt  the  plaintiff  had 
not  made  out  a  case  for  the  enforcement  of  his  contract,  and  the 
court  should  have  held  as  matter  of  law  ihat  there  was  no 
total  destruction ;  that  all  that  was  shown  was  untenantability ; 
and  that  there  was  no  warrant  for  submitting  the  question  of  total 
destruction  as  one  of  fact,  under  the  circumstances  of  this  case,  to 
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the  jury.     On  the  other  hand,  the  plaintiff  insists  that  it  was  a 
question  of  fact,  upon  the  evidence,  as  to  whether  the  building,  as 
a  building,  had  ceased  to  exist  by  reason  of  the  fire;  that,  while 
the  standing  walls  or  a  structure  remained,  this  is  not  a  "  build- 
ing," in  the  ordinary  acceptation  of  that  term ;  that  within  the  in- 
tent of  the  lease  and  of  the  policy,  when  there  was  a  destruction^ 
not  of  the  structure,  but  of  the  building  as  a  building,  then  the 
loss  was  one  covered  by  the  policy.     "  Actual  *  total  loss,'  as  ap- 
plicable to  a  building,  means,  not  that  its  materials  were  utterly 
destroyed,  but  that  the  building,  though  part  of  it  remains  stand- 
ing, has  lost  its  identity  and  specific  character  as  a  building,  and 
instead  has  become  a  broken  mass,  or  cannot  longer  properly  be 
designated  as  a  'building.'     Absolute  extinction  is  not  meant. 
*  Wholly  destroyed'  may  bean  equivalent  expression."  And.  Law 
Diet.  639.     **  A  *  total  loss  *  does  not  mean  an  absolute  extinction, 
but  only  a  destruction  of  a  thing  in  the  character  in  which  it  is 
insured.  If  a  building  ceases  by  fire  to  be  such,  losing  its  identity 
aud  character  as  a  building,  the  whole  sum  insured  is  due,  al- 
tfiough  the  materials  may  not  have  been  absolutely  destroyed.'* 
May,  Ins.  §  42ia.      **  A  loss  is  *  total,'  within  the  meaning  of  the 
term,  when  the  identity  and  specific  character  of  the  thing  insui-ed 
is  destroyed,  although  there  is  not  an  absolute  extinction  of  all  its 
parts."     Wood,  Ins.  §  107."     A  burned  building  is  a  *  total  loss' 
when  it  ceases  for  all  practical  purposes  to  be  a  building,  although 
some  of  its  component  elements  remain.'.      Bid.   Ins.   §  1375. 
While  we  are  referred  to  no  decision  in  our  court  of  appeals,  we 
have,  by  wny  of  illustration  and  argument  from  other  states,  ^he 
cases   of    WilUams  v.  Insurance  Go.^   64  Gal.    450,  and  Uuck  v. 
Insurance  Co.^  127  Mass.  306,  in  the  former  of  which  the  court 
approved  a  charge  to  the  jury  which  was  in  the  following  words: 
"A  *  total  loss'  does  not  mean  an  absolute  extinction.     The 
question  is  not  whether  all  the  parts  and  materials  composing  the 
building  are  absolutely   or  physically  destroyed,  but   whether, 
after  the  fire,  the  thing  insurea  still  exists  as  a  building.  Although 
you  may  find  the  fact  that  after  the  fire  a  large  portion  of  the  four 
walls  was  left  standing,  and  some  of  the  ironwork  still  attached 
thereto,  still,  if  you  find  that  the  fact  is  that  the  building  has  lost 
its  identity  and  specific  character  as  a  building,  you  may  find 
that  the  property  was  totally  destroyed,  within  the  meaning  of  the 
policy." 

And  in  the  latter  case,  Huck  v.  Insurance  Co,^  Gray,  C.  J., 
bays : 

'*  Of  the  building  forming  the  eastern  half  of  the  block,  the  roof 
and  the  whole  interior,  with  all  the  floors  and  divisions  thereof, 
had  fallen,  and  nothing  remained  standing  but  the  outer  walls  and 
the  elevator,  constituting  a  mere  shell  or  ruin,  and  not  a  standing 
building,  in  any  proper  sense." 

Wliile  it  will  be  conceded  that  after  the  fire  there  was  left  a 
structure,  the  question  is  whether  such  structure  constituted  a 
building.  Upon  the  evidence  we  do  not  think  the  court  erred  in 
refusing  to  determine  this  as  a  question  of  law.  There  was  suffi- 
cient to  go  to  the  jury  upon  the  question  of  whether  the  building 
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"  had  lost  its  identity  and  specific  character  as  a  building;"  If  it 
had,  then  there  was  a  total  destruction,  within  the  meaning  and 
intent  of  the  parties  and  the  policy.  It  is  true  there  was  no  evi- 
dence to  show  that  there  was  a  total  destruction  of  the  component 
parts  and  material  that  made  up  the  building;  but  there  was  en- 
dence  tending  to  show  a  total  destruction  of  the  building  as  a 
building,  and  it  was  thislhat  was  the  subject  -matter  of  the  insur- 
ance. 

In  regard  to  rulings  upon  evidence,  the  defendant,  on  cross- 
examination  of  one  of  plaintiffs  witnesses,  asked  him  if  the  build- 
ing wad  totally  destroyed,  as  understood  in  building.  A  like 
question  was  put  to  one  of  defendant's  witnesses.  The  objection 
to  these,  calling  as  they  did,  for  a  conclusion,  was  properly  sus- 
tained. 

The  only  other  question  arises  upon  assigned  errors  in  the 
charge  of  the  court  to  the  jury.  Defendant  requested  the  court  to 
charge  that: 

"  There  is  not  sufficient  evi(^ence  as  to  the  value  of  plaintiffs- 
lease,  as  there  is  no  evidence  of  the  estimated  cost  of  repairs  which 
the  plaintiff  expressly  covenanted  to  make  during  his  term,  or  of 
the  annual  water  charges  which  he  agreed  to  pay,  and  the  jury 
cannot  find  a  verdict  for  substantial  damages  against  the  de- 
fendant." 

This  was  asked  also  in  another  form,  whereby  the  court  was  re- 
quested to  charge  that : 

"  From  the  amount  which  the  plaintiff  might  save  annually  in 
rent  under  his  lease  must  be  deducted  the  payments  which  the 
plaintiff  would  be  required  to  make  under  his  lease,  and  there  is 
no  proof  as  to  what  such  payments  would  be." 

By  the  terms  of  the  lease,  the  plaintiff  was  only  obliged  to  make 
such  repairs  as  he  might  deem  necessary,  and,  the  evidence  show- 
ing that  the  building  was  in  good  tenantable  condition  at  the  time 
of  the  fire,  it  would  be  the  purest  speculation  and  conjecture  to 
estimate  upon  what  might  be  the  possible,  or  even  probable  re- 

finirs  that  the  plaintiff  might  think  necessary  to  make  in  the  future, 
t  is  true  that,  in  addition  to  this,  the  lease  required  the  plaintiff 
to  pay  the  water  rates  imposed  upon  the  premises,  and  the  amount 
of  these  should  have  been  given.  But,  considering  the  uses  to 
wliich  the  premises  were  put,  we  have  some  knowledge,  as  the 
jury  undoubtedly  possesseu,  of  what  the  charges  for  water  rates  on 
such  premises  would  be;  and  the  only  evidence  as  to  the  value  of 
the  lease  being  that  offered  by  the  plaintiff,  from  which  it  could 
be  inferred  that  the  unexpired  portion  of  the  lease  was  worth 
over  $30,000,  upon  which  there  was  an  insurance  of  but  $20,000, 
the  failure  to  present  for  consideration  the  amount  of  water  taxes 
as  a  proper  deduction  in  estimating  the  value  of  the  lease  cannot 
have  resulted  in  any  injury  to  the  defendant,  and,  being 
such  a  small  matter,  it  should  not  be  available  to  reverse  the  judg- 
ment,  if  otherwise  right  '"De  minimis  non  curat  lex."  Upon  the 
main  question,  as  to  whether  there  was  sutficieut  evidence  togot^> 
tlie  jury  upon  the  question  of  total  destruction,  we  think  that  the 
leameu  trial  judge  was  right  in  submitting  it  to  the  jury,  and  their 
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verdict  upon  the  facts  should  not  be  disturbed.      Judgment  and 
order  accordingly  affirmed,  with  costs. 
All  concur.  , 


Thomas  Nolan,  Resp't,  v.  Rockway  Park  Improvement  Com- 
pany, App'lt. 

{Supreme  Court,  General  Term,  First  Department,  Filed  March  15,  1896,) 

AppBAii — ^Evidence. 

a  finding  of  the  jury,  based  upon  competent  evidence,  will  not  be  in- 
terfered with  on  appeal. 

*    Appeal  from  a  judgment  entered  on    a  verdict  in  favor  of 
plaintiflf,  and  from  an  order  denying  a  motion  for  a  new  trial. 
A  A,  Gardnei^  for  app'lt ;  Sl&phen  C,  Baldwin^  for  resp't 

Van  Brunt,  P.  J. — A  different  question  seems  to  be  presented 
upon  thid  appeal  from  that  which  was  presented  when  the  case 
was  previously  before  this  court.  It  is  claimed  upon  the  part  of 
the  plaintiff  that  he  was  upon  the  beach,  in  question  under  a  per- 
mission given  by  the  defendant's  superintendent,  in  good  faith,  in- 
tending to  serve  a  process,  and  that  the  defendant  s  servant  ejected 
him  while  the  license  remained  unrevoked.  It  was  claimed  u[x>n 
the  part  of  the  defendant,  however,  that  this  claim  of  permission 
and  of  attempting  to  serve  process  was  a  fiction,  and  that  the  plaint- 
iff went  upon  the  premises  in  question  simply  for  the  purpose  of 
vindicating  his  rights  as  a  citizen  of  this  state  so  to  do.  The  jury 
found  by  their  verdict  that  the  plaintiff's  claim  was  correct,  and 
gave  him  damages  accordingly.  We  do  not  see  that  we  can  inter- 
fere with  the  finding  of  the  jury,  there  being  competent  evidence 
upon  which  it  was  found.  It  is  further  claimed  that  the  learned 
court  erred  in  the  commencement  of  its  charge  to  the  jury,,  where- 
in it  stated  that  the  first  question  for  the  jury  to  determine  was : 

"Had  the  defendant  company  actually  appropriated  and  applied 
the  beach  as  a  bathing  place  in  connection  with  this  upland  ?  If  it 
had,  then  the  plaintiff,  under  the  opinion  of  the  appellate  branch 
of  this  court,  had  no  right  to  trespass  upon  the  beach." 

Upon  the  attention  of  the  court  being  called  to  this  proposition, 
the  court  withdrew  it  from  the  consideration  of  the  jury,  constru- 
ing the  opinion  of  the  court  upon  the  previous  appeal,  and  charging 
the  propositions  of  the  defendant  in  respect  to  its  title  and  right 
of  exclusive  possession  and  right  to  exclude  the  plaintiff.  It  is 
difficult  to  see  how  the  learned  judge  could  have  been  more  ex- 
plicit in  withdrawing  the  question  object  to  from  the  consideration 
of  the  jury.  They  were  expressly  instructed  that,  unless  the 
plaintiff  had  permission  to  go  upon  the  beach,  and  intended  in 
good  faith  to  serve  the  process,  the  defendant  had  the  right  to 
eject  him.     We  think  the  judgment  must  be  affirmed,  with  costs. 

All  concur. 
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Emkune  Lee,  App'lt,  v.  Mary  A.  Timken,  Kesp't 

Idupr&me  Court,  Oeneral  Term,  Fir$t  Deparimeni,  Filed  March  15,  1896.) 

1.  Sbttleiobnt— Pbaud. 

A  settlement,  made  with  full  knowledge  of  all  the  facts,  will  not 
be  set  aside  for  fraud. 

2.  Same— AcoBFTANGB  of  pabt. 

The  acceptance  of  less  than  the  amount  claimed  in  satisfaction  of  a  dis- 
puted demand  is  a  valid  compromise. 

Appeal  from  an  interlocutory  judgment,  and  from  an  order  di- 
recting an  entry  of  said  judgment  sustaining  a  demurrer  to  the 
complaint 

Y.  W,  Kingsley,  for  applt ;  Oeo.  K  MoU,  for  resp't 

Parker,  J. — We  quite  agree  with  the  reasons  given  by  the 
learned  judge  at  special  term  for  sustaining  the  demurrer  to  each 
of  the  causes  of  action  attempted  to  be  alleged  in  the  complaint, 
and,  were  it  not  that  the  appellant  seems  to  present  a  question  to 
this  court,  not  brought  to  tne  attention  of  the  special  term,  further 
discussion  could  be  avoided.  The  facts  alleged  as  constituting 
the  first  cause  of  action  are  that  James  Lee,  the  father  of  the  de- 
fendant, and  the  husband  of  the  plaintiflF,  being  the  owner  of  two 
pieces  of  real  estate,  one  of  which  he  desired  the  plain tiflf  to  have, 
and  that  defendant  should  have  the  other,  summoned  them  to  him, 
and  proposed  that  he  should  execute  to  them,  and  deliver  to  one 
White  in  escrow,  deeds  .for  the  property  which  he  intended  they 
should  respectively  have;  and  required  of  the  defendant — as  the 
property  to  be  conveyed  to  her  was  of  far  greater  value  than  that  in- 
tenaed  for  his  wife — that  she  should  agree  to  pay  off  a  mortgage, 
which  was  an  incumbrance  upon  the  property  to  be  conveyed  to  the 

Slaintiff;  that  defendant  assented  to  tnis  arrangement,  and  the^ 
eeds  were  accordingly  executed  and  delivered  in  escrow.  Sub- 
sequently the  grantor  died,  and  the  deeds  were  respectively  deliv- 
ered to  the  plaintiff  and  defendant,  but  defendant,  in  violation  of 
her  agreement,  refused  to  pay  off  the  $10,000  mortgage,  and  a  set- 
tlement was  thereafter  had,  whereby  plaintiff  was  induced  to  ac- 
cept $4,000,  and  execute  a  release  to  the  defendant.  The  com- 
plaint continues  that,  since  the  settlement,  plaintiff  has  discovered 
that  defendant  admitted  to  certain  parties  that  she  had  agreed  to 
pay  the  sum  of  $10,000,  to  cancel  and  discharge  the  mortgage, 
and  the  prayer  demands  that  the  release  be-  set  aside,  as  having 
been  procured  and  obtained  from  the  plaintiff  upon  false  repre- 
sentationa  An  examination  of  the  complaint  fails  to  disclose  any 
suggestion  that  the  plaintiff  was  misled  by  the  assertions  of  the 
defendant;  on  the  contrary,  it  appears  that  she  then  understood  the 
facts  to  be  precisely  as  she  now  claims  them.  She  alleges,  in 
effect,  that  tnis  understanding  and  agreement  between  James  ]jee, 
tiiis  defendant,  and  herself,  was  arrived  at  when  all  three  were  to- 
gether. So,  when  defendant  refused  to  pay  the  mortgage,  and  de- 
ni(?d  the  existence  of  the  agreement,  the  plaintiff  knew  what  the 
&r.  Rep.,  Vol.  LXVI.        53 
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fact^  were,  and  with  that  knowledge  she  concluded  to  accept  $4,- 
000  in  settlement,  rather  than  attempt. to  enforce  her  claim  for  the 
full  amount.  Her  position,  as  stated  in  the  complaint,  therefore, 
is.: 

"  I  knew  all  about  the  facts  when  I  settled  with  the  defendant, 
but  I  feared  to  risk  a  contest.  Now  I  am  informed  that  I  can 
^strengthen  the  evidence  which  I  had  by  the  admissions  of  the  de- 
fendant, and  so  I  ask  that  the  settlement  be  set  aside  as  fraudu- 
lent" 

Clearly,  the  facts  alleged  do  not  entitle  the  plaintiff  to  any  such 
relief. 

It  is  also  urged,  and  with  some  appearance  of  seriousness,  that 
the  acceptance  of  $4,000  from  the  defendant,  and  giving  a  release 
therefor,  d()  not  stand  in  the  way  of  a  recovery  by  the  plaintiff, 
because,  according  to  the  allegations  of  the  complaint,  it  was 
within  the  rule  that  the  payment  of  a  lesser  sum  in  satisfaction  of 
a  greater  cannot  be  any  satisfaction  for  the  whole.  And  some  of 
the  many  authorities  are  cited,  which,  from  Cumi>er  v.  Wane,  1 
Strange,  426,  to  the  present  time,  have  maintained  that  a  credi- 
tor can  never  bind  himself  by  a  simple  agreement  to  accept  a 
smaller  sum  in  lieu  of  an  ascertained  debt  of  a  larger  amount^ 
such  agreement  being  nudum  pactum.  But  that  is  not  this  case, 
and  the  authorities  Qited  have  no  bearing  upon  it  whatever. 
Whether  there  was  anything  due  was  in  dispute  between  these 
parties,  the  plaintiff  insisting  that  $10,000  should  be  paid,  and  the 
defendant  that  she  was  not  liable  to  pay  anything.  And  out  of 
this  d  spute  there  came  a  settlement,  by  which  the  defendant 
agreed  to  pay,  and  the  plaintiff  to  receive,  the  sum  of  $4,000.  In 
accordance  with  this  agreement,  payment  was  made,  and  the 
plaintiff  executed  a  release  to  the  defendant  While  this  settle- 
ment stands,  it  is  a  bar  to  any  further  recovery  by  the  plaintiff, 
and  it  must  continue  to  stand,  unless  it  shall  be  made  to  appear 
that  it  was  induced  by  the  fraud  of  the  defendant  The  judgment 
should  be  affirmed,  with  costs,  but  with  leave  to  the  plaintiff  to 
amend  her  complaint  within  twenty  days  after  entry  of  an  order 
herein  upon  payment  of  the  costs  in  the  interlocutory  judgment 
and  of  this  appeal.     All  concur. 


Warren  B.  Agan,  Resp't,  v.  Hiram  File  et  ai,  as  Executors, 

etc.,  App'lts. 
(Supreme  Court,  General  Term,  Third  Department,  Filed  February  IS,  1895.} 
Limitation— Mutual  demands. 

The  cause  of  action  for  a  balance  found  d'le  upon  the  settlement  of  mu- 
tual demands  accrues  only  at,  and  the  statute  of  limitations  begins  to  nm 
only  from,  the  time  of  such  settlement. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 
B.    IF.  File  {Henry  A,  King^  of  counsel),  for  appUts  ;  Davenport 
Jk  IIollister{N,  Davenport^  of  counsel),  for  rasp't 

IIekuick,  J. — I  think  thf>re  is  evidence  in   this  case  to  show 
that,  prior  to  the  year  1887,  there  was  an  outstanding  claim  or  ao- 
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count  between  Warren  B.  Agan  and  Lyman  B.  Agan ;  that  itf 
February,  1887,  the  parties,  upon  examination  of  their  accounts, 
differed  as  to  the  amount  due,  and  finally  agreed  to  adjust  or  com- 
promise it  at  $1,200.  There  being  evidence  of  such  facts,  we 
should  not  disturb  the  findings  of  the  referee  in  respect  thereto. 
It  seems  to  me  that  the  settlement  or  agreement  upon  that  sum 
was  the  foundation  of  a  new  cause  of  action  in  favor  of  Warren 
B.  against  Lyman  B.  Agan.  We  are  not  at  liberty  to  go  back  of 
the  settlement  to  determine  whether  in  truth  and  fact  Warren  B. 
liad  at  that  time  a  just  and  legal  claim  against  Lyman.  Barnes 
V.  Ryan,,  66  Hun,  170 ;  49  St  Rep.  162,  and  cases  cited.  If  it 
did  constitute  a  cause  of  action,  that  cause  of  action  only  accrued 
at  the  time  of  the  settlement,  that  is,  February,  1887.  And  six 
years  had  not  elapsed  when  the  claim  was  referred;  consequently, 
it  is  not  barred  by  .the  statute  of  limitationa  While  I  am  inclined 
to  think  that  the  referee  erred  in  some  of  his  findings  of  fact, — for 
instance,  there  does  not  appear  to  be  positive  evidence  that  the 
lease  of  the  house  to  Warren  B.  was  ever  delivered  to  him, — still 
I  do  not  think  those  erroi-s  affect  the  result,  and  it  seems  to  me 
that  in  the  main  the  referee's  opinion  is  correct,  and  that  the  judg- 
ment should  de  affirmed,  without  any  opinion. 
All  concur.  

People  ex  reL  Patrick  T.  Morris,  AppMt,  v.  James  J.  Martin 
el  al,  as  Police  Commissionei-s,  etc.,  Resp'ts. 

(Suprwne  Oourt,  QeneraX  Term,  Fir»t  Department,  Filed  March  16,  1895.) 

Municipal  corporation— Police— Discharge. 

The  finding  by  police  commissioners  that  a  charge  against  a  police  offl- 
oer  is  true,  where  there  is  sufficient  evidence  to  sustain  it,  will  not  be  dis- 
turbed. 

Certiorari  to  review  the  action  of  the  board  of  police  commis- 
sioners, in  adjudging  the  relator  guilty  of  conduct  unbecom- 
ing an  officer,  and  discharging  him  from  the  force. 

Louis  J,  Orant,  for  relator ;  Wm,  H,  Clark,  for  respondents. 

Parker,  J. — The  captain  of  the  Second  precinct,  about  October 
23,  1889,  charged  patrolman  Morris,  this  relator,  before  the  board 
of  police  commissioners,  with  neglect  of  duty  and  conduct  unbe- 
coming an  officer,  the  specification  being : 

"Said  patrolman  Patrick  T.  Morris  did  during  his  tour  of  patrol 
duty,  on  the  evening  of  October  21,  1889,  at  10:30  o'clock,  leave 
his  post,  and  enter  the  liquor  store  of  John  Campbell,  corner  of 
Albany  and  West  streets,  and  engage  in  an  altercation  with  Wil- 
liam F.  Campbell,  barkeeper,  and  drew  a  [)istol  on  said  Campbell, 
and  discharged  the  same,  not  in  self-defense." 

A  hearing  was  had,  in  the  course  of  which  Morris  testified  in 
his  own  behalf,  and  it  resulted  in  a  findinjr  that  the  charges  were 
true,  and  Morris  was  dismissed  from  the  force. 

This  court  is  asked  on  this  proceeding  to  reverse  the  decision 
of  the  police  commissioners  Whether  the  specifications  were  in 
all  respects  true  may  possibly  be  open  to  debate.     But  there  was 
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one  incident  of  that  occasion,  about  which  there  is  do  controversy 
whatever,  which  could  have  been  added  to  the  specifications  with- 
out in  any  way  weakening  the  force  of  the  charge,  namely,  that 
William  F,  Campbell  was  killed  by  the  discharge  of  the  pistol  by 
Morris.  Patrick  Rice,  a  bartender  in  the  employ  of  John  Campbell 
of  No.  86  West  street,  testified  that : 

"  On  the  evening  of  October  21st,  William  F.  Campbell,  the 
dead  man,  was  in  the  store.  That  about  20  minutes  past  10  officer 
Morris  came  into  the  store,  and  asked  witness  for  a  whiskbroom, 
which  he  used  upon  his  coat,  and  went  out  A  few  minutes  later 
he  opened  the  door,  and  beckoned  me  to  come  out,  and  he  in- 
quired. *  Who  is  that  tall  young  man  standing  in  front  of  the  bar 
with  a  white  coat  on?  '  I  says,  *  That  is  the  boss*  brother.'  He 
says,  *  He  has  got  a  revolver  in  his  pocket'  Officer  Moody,  who 
was  standing  by,  said  to  officer  Morris,  *  He  has  got  a  permit  lo 
carry  it*  Morris  said,  *  I  don't  care  whether  he  has  or  not,  I  am 
going  to  take  it  oflE  him.'  And  he  walked  up  to  Mr.  Campbell, 
and  said,  *  Young  man,  you  got  a  revolver  in  your  pocket' 
Campbell  said,  *I  have  not'  *  What  did  you  do  with  it?'  he 
said,  running  his  hand  in'  his  coat  pocket  Campbell  said,  *  It  is 
behind  the  bar.'  So  Mr.  Campbell  walks  around  behind  the  bar, 
and  took  off  his  overcoat  and  undercoat  and  hat,  and  picked  up 
the  revolver,  and  held  it  behind  his  back  like  this,  and  says,  'I 
am  in  my  place,  and  I  don't  give  a  damn  for  you,  although  you 
are  an  officer.'  Morris  put  his  hand  in  his  hip  pocket,  and  pulled 
out  his  revolver,  and  he  says,  *  You  are  not  the  only  man  that's 
got  a  revolver,  and  if  you  don't  leave  that  down  on  the  bar  I  will 
shoot  you  dead.'  He  [Campbell]  did  leave  the  revolver  down, 
and  he  [defendant]  says,  *If  you  don't  leave  that  there  till  I  go 
around  and  take  you  out,  I  will  shoot  you  dead ' ;  walking  around 
behind  the  bar.  Mr.  Campbell  picked' up  his  revolver,  and  walked 
with  it  behind  his  back  towards  Morris.  He  [defendant]  says, 
'  You  leave  that  revolver  down  again  ;  if  you  don't,  I  will  shoot 
you  dead.'  Mr.  Campbell  left  it  back  on  the  bar.  He  [defendant] 
ran  and  grabbed  hold  of  Mr.  Campbell  with  his  right  hand.  He 
had  the  strings  of  his  club  around  his  hand  like  this,'  and  the  club 
in  his  hand,  and  he  told  him  again  he  would  shoot  him  dead. 
Leaving  him  stand  at  the  end  of  the  bar.  he  walked  in  behind  the 
bar.  I  picked  up  the  revolver,  and  laid  it  under  the  cigar  case, 
where  he  first  took  it  from.  Morris  went  to  end  of  the  bar,  where 
he  left  him  in  charge  of  officer  Moody,  and  he  says,  *  Where  is 
that  revolver?  '  Campbell  made  no  answer.  He  walked  behind 
the  bar  again, — walked  twenty-four  or  twenty-five  feet  behind  the 
bar, — picked  up  the  revolver  where  I  left  it  down,  and  walking  to 
Mr.  Campbell;  and  about  three  feet  from  Campbell  he  raised  it  in 
his  hand,  like  that,  and  fired  at  him.  Q.  He  said  nothing  at  the 
time  he  fired  the  revolver?  A.  I  could  not  say  he  said  anything. 
Q.  He  held  his  hand  up  like  that?  A.  He  held  his  hand  up  like 
liiat,  pointing  the  revolver  down." 

Tiie  relator's  version  of  the  transaction  is  somewhat  different 
He  said  : 

'*!  says  to  Moody,  'You  stay  there,  and  I  will  get  the  pistol 
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away  from  him.'  I  entered  the  liquor  store,  and  I  says  to  Camp- 
bell, *  You  better-  leave  that  pistol  behind  the  bar,  or  give  it  to 
the  bartender ;  you  are  not  fit  to  c(arry  a  pistol.*  He  says,  *  I  have 
a  permit  to  carry  it'  I  says,  *  If  you  have  a  permit  you  should 
not  abuse  it,  as  you  did  down  street  a  few  minutes  ago.'  He 
rushed  behind  the  bar,  and  took  his  two  coats  and  hat  oif,  and 
took  the  pistol  out  of  his  overcoat  pocket,  and  put  his  hand  on  the 
bar,  and  says,  *  You  get  out,'  pointing  the  pistol  at  me.  I  says, 
*  Don't  point  that  oistol  at  me ;  you  put  that  revolver  down,  or  I 
will  shoot  you.'  Q.  You  said  that?  A.  Yes.  Then  he  put  the 
revolver  behind  the  bar,  and  he  came  out  from  behind  the  bar, 
and  he  took  hold  of  my  stick  and  tried  to  get  it  away  from  ma 
Moody  seen  him  and  me  together,  and  he  jumped  in, — officer 
Moody.  I  says  to  Moody,  *  Y  ou  take  hold  and  keep  him  there, 
and  I  will  get  the  pistol.'  I  walked  behind  the  bar,  and  took  the 
pistol,  and  took  it  in  that  manner  (holding  hand  out);  and  came 
out  from  the  bar.  I  lifted  the  pistol  in  that  manner, — it  was  a 
self-cocking  pistol,  double  action  pistol, — and  as  I  did  it  struck 
on  tlie  bar,  and  the  pistol  went  off.  Moody  threw  up  his  hands, 
and  I  said,  *  My  Gdd,  Moody,  it  is  an  accident  I '  I  thought  Moody 
was  shot     Then  I  see  the  man  drop." 

Other  witnesses  gave  their  recollection  of  the  occurrence.  While 
they  differ  as  to  certain  details,  there  was  evidence  adduced  in 
support  of  every  material  allegation  of  the  specifications.  Indeed, 
there  is  no  controversy  about  any  of  the  allegations  save  one,  for 
he  did  leave  his  post  of  duty;  entered  the  liquor  store  of  Camp- 
bell ;  engaged  in  an  altercation  with  William  F.  Campbell ;  dis- 
charged a  pistol,  and  did  not  do  it  in  self-defense,  for  Campbell 
was  at  the  moment  under  arrest  by  officer  Moody.  The  dispute 
arises  qver  the  specification  that  he  drew  the  pistol  on  Campbell. 
Morris  says  that  its  discharge  was  an  accident  It  is  not  unlikely 
that  that  may  have  been  so,  but  that  he  pointed  it  towards  him, 
and  intended  to  do  so,  there  is  no  reasonable  chance  for  doubt 
His  purpose  may  have  been  to  impress  the  residents  of  this,  to 
liiin,  new  precinct  that  he  was  a  dangerous  officer  to  trifle  with. 
Whatever  the  purpose,  the  finding  of  the  commissioners  that  he 
drew  the  pistol  on  Campbell  has  sufficient  evidence  to  support  it 
Within  the  rule  of  People  ex  rel  McAleer  v.  French^  119  N.  Y. 
502 ;  80  St  Rep.  72,  and  People  ex  rel  Masierson  v.  French,  1 10 
N.  Y.  494;  18  St  Rep.  231,  the  action  of  the  police  commis- 
sioners must  be  sustained.  The  writ  should  be  aismissed,  with 
costs  to  the  respondents. 

O'Brien,  J.,  concurs. 

Van  Brunt,  P.  J. — I  concur.  It  looks*  as  though  the  relator 
was  guilty  of  murder. 
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People  ex  rel  William  Cochrane,  Prflf,  v.  Leonard  R  Wells 
et  al,  as  Gorainissioners,  etc.  Defts. 

{Supreme  Court,  Kings  Special  Term,  Filed  February ^  1895.) 

Excise— Oommibsionbrs— Transfer  of  license. 

Excise  commissioners,  after  granting  an  application  to  transfer  a  liqaor 
license,  cannot  reconsider  their  action  on  the  ground  that  they  had  over- 
looked certain  objections  which  had  been  interposed  to  the  application. 

Application  for  a  writ  of  mandctmus  to  compel  the  commis- 
sioners of  excise  to  deliver  a  certificate,  authorizing  the  transfer  of 
a  liquor  license. 
Paul  F.  De  Fere^  for  relator ;  Jcxob  Brenner ^  for  resp't  board, 

Gaynor,  J. — The  following  facts  are  established:  Joseph  Scot- 
to  held  a  license  to  sell  liquors  upon  his  premises  on  Sixtieth 
street,  which  will  expire  on  May  1st  next  On  August  6,  1894, 
by  a  written  assignment  on  the  back  of  it,  he  transferi^ed  the  said 
license  to  the  relator.  On  the  next  day  the  relator  applied  to  the 
commissioners  of  excise  of  the  city  of  Brooklyn  for  their  permis- 
sion for  such  transfer,  and  also  for  their  permission  that  he  carry 
on  business  under  the  said  license  upon  other  premises;  namely, 
his  store  on  Sixty-Fifth  street  The  statute  vests  the  commis- 
sioners with  power  and  discretion  to  grant  permission  for  the  trans- 
fer of  licenses  from  peraon  to  person,  and  from  place  to  place. 
Laws  1892,  a  401,  §  26,  amended  by  Laws  1893,  c.  480.  The  re- 
lator made  his  application  in  due  form,  filed  ihe  statutory  bond, 
and  complied  with  every  requirement  The  commissioners  there- 
upon had  presented  to  them  a  matter  not  calling  for  mere  minis- 
terial action  on  their  part,  but  for  an  exercise  of  the  judicial  power 
and  discretion  vested  in  tliem.  They  had  to  exercise,  first,  their 
judicial  function  of  deciding  whether  they  would  grant  the  two 
transfers,  which  involved  the  licensing  of  both  the  relator  and  his 
place;  and,  if  they  granted  them,  then  would  come  the  mere 
ministerial  act  and  duty  of  issuing  the  prescribed  written  certifi- 
cate (section  26);  the  same  as  the  entering  of  a  judgment  follows  the 
rendering  of  it  The  commissioners  advertised  the  application  in 
the  usual  way,  and'on  August  29th,  when  it  was  reached  in  due 
order,  they  granted  it  They  evidenced  their  action  by  an  in- 
dorsement of  approval  upon  the  application  and  upon  the  bond, 
and  by  a  resolution  entered  upon  their  minutes,  which  in  so  many 
words  granted  the  application,  and  stated  the  person  from  and  to 
whom,  and  the  place  from  and  to  which,  the  transfers  wei*e  made. 
The  judicial  duty  devolved  upon  them  was  thus  completely  per- 
formed. On  October  13,  1894,  the  commissioners  passed  a  reso- 
lution reconsidering  the  foregoing  resolution,  and  denying  the  ap- 
plication. Meanwhile  they  had  notified  the  relator  of  objections 
to  the  licensing  of  his  place,  which  they  had  overlooked  on  the 
day  of  granting  his  application,  and  discovered  on  the  next  day, 
and  had  heard  such  objections,  the  relator  being  present  with  coun- 
sel. The  relator  insists  that  they  must  issue  the  certificate  of  trans- 
fer to  him. 
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It  seems  to  me  that  the  recent  case  of  People  ex  rel.  Chase  v. , 
Wemple,  144  N.  Y.  478;  63  St  Rep.  738,  requires  that  I  grant 
this  application.  In  that  case  the  facts  were  that  an  application 
was  made  to  the  state  comptroller  by  an  alleged  occupant  of  land 
to  redeem  such  land  from  a  tax  sala  It  was  resisted  by  another, 
and  the  contestants  agreed  to  postpone  its  consideration  until  the 
determination  of  a  pending  ejectment  action  against  the  applicant, 
which  involved  the  question  of  the  occupancy  of  the  land.  A  new 
comptroller  succeeded,  and,  being  ignorant  of  this  arrangement, 
granted  the  application,  and  made  an  order  accordingly:  The  ap- 
plicant was  beaten  in  the  ejectment  action,  and  thereupon  appli- 
cation was  made  to  the  comptroller  by  the  contestant  to  vacate 
his  said  oAler  of  redemption.  His  refusal  to  do  so  was  upheld  on 
the  ground  that  his  action  in  granting  the  redemption  was  judicial 
and  therefore  not  open  to  review  by  himself.  That  case  was  more 
extreme  than  the  one  now  before  the  court  The  comptroller 
would  not  have  granted  the  redemption  order  if  he  had  known  of 
the  arrangement  to  await  the  result  of  the  ejectment  action.  He 
really  acted  by  mistake.  The  rule  is  strict,  and  may  sometimes 
seem  unreasonable;  but,  after  all,  it  is  seated  in  deep  reason  and 
«ound  policy,  for  if  those  who  act  judicially  were  allowed  upon 
this  pretext' or  that,  or  for  this  alleged  oversight  or  that,  to  turn 
back  and  review  their  own  acts,  it  would  result  in  the  grave  con- 
sequences which  always  follow  instability  and  vacillation  in 
government  That  disputes  and  uncertainties  be  settled  is  gener- 
ally of  more  importance  than  how  they  are  settled.  That  the  re- 
lator afterwards  appeared  upon  the  hearing  does  not  show  acquie- 
scence on  his  part,  for,  as  tne  return  itself  alleges,  he  then  had  no 
knowledge  of  the  decision  of  the  commissioners  in  his  favor.  Ac- 
quiescence may  only  be  predicated  upon  full  knowledge  of  the 
facts.  There  is  no  room  to  even  question  the  entire  good  faith  of 
the  commissionera     Let  final  order  for  the  relator  be  entered. 


PiERUE  W.  WiivDEY,  as  Trustee,  eta,  Prflfs,  v.  Robert  E.  Rob- 
l!JSOK  et  al,  as  Executors,  etc.,  Resp'ts.  LuciA  L.  Kearnt,. 
App'lt 

{Sup?'eme  Court,  General  Term,  First  Department,  Filed  March  16,  1895.) 

1.  Trust*— Appointment  op  trustee. 

Though  the  court  has  no  power  te  appoint  a  new  trustee  in  the  place  of 
one  deceased,  an  attempt  of  the  court  to  exercise  such  power  will  be  sua^ 
tnined  as  the  appointment  of  a  person  to  execute  the  trust  under  the  direc- 
tion of  the  court. 

^.  Trustees — Commissions. 

A  person  who  is  both  executor  and  trustee,  is  entitled  to  his  commissions 
as  trustee  also,  where  the  duties  are  distinct  and  he  has  been  discharged 
as  executor  and  left  acting  and  liable  as  trustee. 

3.  Contracts— Consideration. 

An  agreement  by  a  cestui  que  trust  to  pay  the  trustee  commissions  on  the 
income  received  and  pr\id  out  by  him,  is  without  consideration,  where  no 
duties  are  imposed  upon  him  other  than  such  as  he  is  bound  to  perform  by 
virtue  oC  his  office. 
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Appeal  from  so  ipfiuoh  of  a  judgment  as  allows  to  the  execa* 
tors  commissions  and  overrules  the  exception  to  the  report  of  the 
referee  allowing  commissions,  and  from  so  much  of  said  judg- 
ment as  directs  that  the  costs  and  allowance  should  be  chaiged 
wholly  against  the  trust  known  as  the  residuary  estate  trust 

R  L.  Maynard^  for  app'lt ;  W.  7!  JSmmet^  for  resp'ts  BobinsoD 
and  Emmet ;  K  S.  Ogamj  for  resp*t  Wildey. 

Van  Brunt,  P.  J. — This  action  was  brought  for  the  appoint- 
ment of  a  trustee  to  succeed  Joseph  R  Kearny,  deceased,  as 
trustee  of  the  estate  of  Philip  R  Kearny,  deceased,  apd  also  to 
obtain  a  judicial  settlement  of  the  account  of  said  deceased  trus- 
tee Upon  the  trial  of  the  action  the  court  appointed  a  new  trus- 
tee, and  ordered  a  reference  for  the  purpose  of  taking  and  stating 
the  accounts  of  the  deceased  trustee.  The  referee  took  the  ac- 
count of  the  deceased  trustee,  and  exceptions  were  filed  to  the 
amount  of  certain  commissions  allowed  by  him  and  to  the  allow- 
ance of  others.  Upon  this  appeal  it  is  sought  to  bring  up  for  re- 
view the  disposition  of  the  referee  as  to  the  costs.  But  we  do  not 
understand  that  any  such  question  can  be  here  presented,  because 
no  exceptions  have  been  filed  as  to  the  conclusion  of  the  referee 
and  the  decision  of  the  court  in  respect  to  these  costs, .  and  this 
point  of  the  case  will  not,  therefore,  be  discussed. 

It  may  be  proper  to  call  attention  to  the  fact  that  under  the 
Revised  Statutes  there  does  not  seem  to  be  any  power  in  the 
court  to  appoint  a  new  trustee  The  provision  oi  the  statute  is 
(volume  1,  p.  730,  §  68),  upon  the  death  of  the  surviving  trustee 
of  an  express  trust,  the  trust  estate  shall  not  descend  to  his  heirs, 
nor  pass  tp  his  personal  representatives,  but  the  trust,  if  then  un- 
executed, shall  vest  in  the  court  of  chancery,  with  all  the  powers 
and  duties  of  the  original  trustee,  and  shall  be  executed  by  some 
pei-son  appointed  for  that  purpose  under  the  direction  of  the 
court.  There  is  no  provision  in  the  statute  authorizing  the  court 
to  divest  itself  of  the  trusteeship,  but  it  may  appoint  some  person 
as  its  agent,  under  its  direction,  to  execute  the  same.  There 
seems  to  be  no  power  to  appoint  a  new  trustee,  except  in  the  case 
of  a  trustee  resigned  or  removed  ;  and  that  there  is  a  distinction 
between  the  appointment  of  a  new  trustee  and  the  execution  of  a 
trust  devolving  upon  the  court  by  some  person  appointed  for  that 
purpose  seems  to  be  emphasized  by  tlie  provisions  of  section  71 
of  the  statute,  which  is  as  follows:  **The  chancellor  shall  have 
full  power  to  appoint  a  new  trustee  in  place  of  a  trustee  resigned 
or  removed  ana  when  in  consequence  of  such  resignation  or  re- 
moval there  shall  be  no  acting  trustee,  the  court  in  its  discretion 
may  appoint  new  trustees,  or  cause  the  trust  to  be  executed  by 
one  of  its  officers  under  its  direction  ;"  there  evidently  beiiiga  dis- 
tinction between  the  appointment  of  a  new  trustee  an<l  the  execu- 
tion of  the  trust  by  the  court  through  tlie  instrumentality  of  some 
person  appointed  by  it.  It  has  been  held,  however,  that  the  at- 
tempt to  exercise  the  greater  power  was  a  valid  exercise  of  the 
lesser ;  and  that  where  the  court  has  attempted  to  appoint  a  trus- 
tee, although  it  had  no  power  to  make  such  appointment,  the  per- 
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0OD  desiffnated  as  trustee  would  be  deemed  to  be  a  person  ap- 
pointed by  the  court  for  the  purpose  of  executing  the  trust  under 
Its  direction.  The  referee  allowed  the  trustee  upon  this  account- 
ing commissions  at  the  rate  of  five  per  cent,  upon  all  the  income 
of  the  trust  received  and  paid  out  oy  him.  This  ruling  of  the 
referee  is  founded  upon  two  papers  executed  by  the  appellant, 
whereby  she  promised  to  allow  to  the  acting  executors  of  the  will 
of  her  husband  commissions  of  five  per  cent  for  receiving  and 
paying  out  all  sums  of  money  ;  and  subsequently  she  executed  a 
written  agreement,  whereby  she  agreed  to  allow  to  the  acting  ex- 
ecutors and  trustees  a  compensation  of  five  per  cent  for  receiving 
and  paying  out  all  sums  of  money.  It  is  claimed  upon  the  part  of 
the  appellant  that  these  agreements  are  void  for  want  of  considera- 
tion, and  because  of  the  relations  existing  between  the  trustees 
and  the  appellant,  who  was  their  cestui  que  trust     It  is  a  familiar 

Erinciple  that  a  trustee,  in  order  that  he  may  establish  and  claim  a 
enefit  from  a  contract  with  his  cestui  que  trust,  must  show  that  it 
is  just  and  fair,  that  the  cestui  que  trust  understood  his  rights,  and 
that  it  was  a  voluntary  and  intelligent  action  of  such  cestui  que 
trust  No  evidence  in  this  respect  was  furnished  on  behalf  of 
the  representatives  of  the  deceased  trustee ;  and  it  would  further 
appear  that  no  charges  for  commissions  were  made  by  the  said 
trustee  in  respect  to  this  income  during  his  life,  subsequent  to  his 
accounting  as  executor  before  the  surrogate,  in  July,  1873.  It 
seems  also  to  be  perfectly  clear  that  the  agreement  in  question  was 
void  for  want  of  consideration.  All  the  duties  which  the  trustees 
performed,  or  were  to  perform,  by  reason  of  these  agreements, 
they  were  in  duty  bound  to  perform  by  virtue  of  their  office.  It 
does  not  appear  under  what  circumstances  these  agreements  were 
given,  or  that  any  consideration  whatever  passed  from  the  trustees 
to  the  cestui  que  trtist  upon  which  the  validity  of  the  instrument 
could  be  based.  We  think,  therefore,  that  the  referee  erred  in  giving 
any  effect  to  these  agreements,  as  they  were  without  consideration, 
it  is  claimed  upon  the  part  of  the  appellant  that  the  trustees,  as 
such,  were  not  entitled  to  commissions  upon  the  principal  of  the 
estate  which  came  into  their  hands  as  trustees,  and  our  attention 
is  called  to  various  adjudicated  cases  in  which  it  has  been  held 
that  persons  are  not  entitled  to  receive  double  commissions. 
These  cases  seem  to  hold  that  where  the  two  functions  of  execu- 
tor and  trustee  coincide,  and  run  from  the  death  of  the  testator  to 
the  final  discharge,  inseparable  and  blended  together,  double  com- 
missions or  compensation  in  both  capacities  may  not  be  allowed. 
But  it  has  been  expressly  recognized,  in  the  decision  which  has 
been  referred  to,  tliat  where  the  duties  are  distinct,  and  where  by 
judicial  decree  the  executor  has  been  wholly  discharged  as  such, 
and  left  acting  and  liable  only  as  trustee,  he  will  be  entitled  to  his 
commissions  as  trustee,  Johnson  v.  Lawrence^  95  N.  Y.  162  ;  and  it 
is  only  in  those  cases  in  which  the  executor  cannot  be  discharged, 
and  be  left  acting  as  trustee,  but  both  offices  from  the  necessity 
of  the  case  remain  in  existence,  that  the  right  to  commissions 
as  trustee  must  be  denied.  In  the  case  at  bar  there  has  been  a  judi- 
St.  Rep.,  Vol.  LXVL        54 
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cial  determination  tbat  the  duties  of  executor  and  trustee  are  not  so 
blended  that  they  cannot  be  separated,  but  both  raust  continue  to 
the  end  of  the  trust  The  executor,  Joseph  R  Kearny,  has  accounted 
as  such,  upon  notice  to  all  the  parties  interested  in  the  estate,  and 
he  has  been  finally  discharged  from  all  further  liability  and  re- 
sponsibility as  such  executor,  and  his  office  of  trustee  continued 
With  this  judicial  determination,  and  this  discharge  of  the  execu- 
tor, as  havinjg  completed  all  the  duties  devolving  upon  him  as  such 
executor,  it  is  difficult  to  see  how  the  offices  of  executor  and  trus- 
tee could  be  more  effectually  severed.  We  think,  therefore,  that 
the  exception  in  question  was  rightly  overruled.  There  are  other 
points  wnich  are  attempted  to  be  raised  in  reference  to  the  right  of 
the  trustee  to  the  commissions ;  but,  as  they  are  not  raised  by  ex- 
•ceptions,  they  are  not  properly  before  the  court  It  may  be  proper 
to  say,  however,  with  respect  to  the  alleged  release  which  seems 
to  have  been  relied  upon,  that  there  is  not  the  slightest  evidence 
'  that  any  such  release  was  ever  delivered.  It  was  found  among  the 
papers  of  the  deceased  trustee  after  his  death,  and  is  void  for  want 
of  consideration  and  want  of  due  execution  by  delivery.  We  are 
of  opinion  that  the  decree  should  be  modified  in  the  respect  above 
mentioned,  and  as  modified  affirmed,  without  costs  to  either  party. 


Charles  A.  Glyn,  Applt,  v.  The  New  York  &  Harlem  Rahi- 
ROAD  Company,  Resp't 

(Supreme  Court,  General  Term,   Fir$t  Department,  Filed  March  15, 1896.) 

Railroad — Street — Neoliobhcb. 

A  street  railroad  company  is  not  liable  to  a  pfiaseDfi;er  who  is  crowded 
off  the  platform  by  other  passengers,  when  sucn  act  la  not  caused  by  the 
crowded  condition  of  the  car. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instanca 

TJieodore  M.  Melvin^  for  pl'ff ;  Wm,  S.  Cogswell^  for  deft 

Parker,  J.— In  March,  1892,  the  plaintiff  was  a  passenger  on  a 
car  of  defendant  proceeding^  through  Madison  avenue.  When 
Hearing  Fifty-Sixth  street,  plaintiff  notified  the  conductor  of  his 
desire  to  leave  the  car  at  that  street  At  this  time  he  was  inside 
of  the  car,  and  seated.  The  conductor  thereupon  rang  the  bell  for 
the  driver  to  stop,  and  plaintiff  moved  out  from  the  inside  of  the 
car  to  the  rear  platform,  and  stood  by  the  side  of  the  conductor. 
The  car  did  not  show  up  when  it  reached  Fifty-Sixth  street,  nor 
did  it  stop  after  crossing  it;  and  the  plaintiff  testifies : 

"When  1  found  that  the  car  did  not  stop,  I  said  :  *Won*t  yoa 
let  me  off  at  my  street?  I  don't  want  to  be  carried  up  town.'  He 
said  :  *I  rang  the  bell,  but  the  driver  didn't  stop  the  car.'  I  said: 
*Eing  it  again.*  He  did  ring  it  again.  At  that  time  I  was  pre- 
parii]g  to  leave  the  car.  After  he  had  rung  the  bell  the  second 
time,  I  prepared  to  get  to  the  edge  of  the  platform  and  get  off  the 
car  when  it  came  to  the  next  street" 

Before  the  next  street  was  reached,  and  while  the  car  was  under 
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full  headway,  he  passed  by  the  people  standing  on  the  platform, 
and  what  happened  then  the  plamtilf  describes  as  follows  ; 

**There  was  a  gentleman  standing  with  his  back  to  the  window, 
and  another  at  the  dashboard.  We  were  all  pretty  stout  people, 
and  both  gave  way  to  let  me  to  the  edge  of  the  platform,  and  after 
I  gat  there  they  crowded  back  again  in  their  places,  so  forcing  me 
to  put  my  left  foot  on  the  step.  It  being  slippery,  I  found  it  was 
not  safe  unless  I  put  the  other  foot  down,-  and,  before  I  could  get 
standing  there,  by  the  motion  of  the  car  I  found  I  had  to  let  go  the 
hand  rail,  or  be  thrown  down.  I  was  then  on  the  step  of  the- car 
leading  down  to  the  street.  *  *  *  They  forced  me  down.  They 
forced  me  to  put  the  first  foot  down,  and  then  coming  up  behind 
me,  like  that  [illustrating],  they  forced  the  second  one  down.  I 
did  not  get  an  opportunity  to  stand  thei*e.  The  left  one  went 
oflL  I  felt  myself  unbalanced  by  thfe  rapidity  of  the  car,  and  I  had 
to  leave  hold  of  the  rail." 

The  trial  court  held,  and  we  think  rightly,  that  there  was  no 
evidence  of  negligence  for  the  consideration  of  the  jury. 

Lehr  v.  Railroad  Co.,  118  N.  Y.  556 ;  30  St  Bep.  1,  does  not 
aid  the  plaintiff  in  thi»  case.  The  plaintiff,  who  was  crowded 
from  the  platform  by  a  movement  of  the  passengers  which  caused 
him  to  lose  his  hold,  fell  under  the  car  and  was  injured  ;  and  the 
verdict  of  the  jury  was  sustained  because  there  was  evidence  au- 
thorizing the  jury  to  find  that  the  defendant  undertook  to  carry 
more  passengers  than  could  stand  or  sit  within  the  car,  the  plat- 
form and  steps,  in  addition,  being  filled  to  their  utmost  capacity,  and 
that  the  exercise  of  reasonable  foresight  would  have  led  the  defend- 
ant to  anticipate  that  such  crowding  of  its  car  and  platforms  would 
render  accidents,  like  the  one  that  befell  the  plaintiff  probable.' 
SalUman  v.  Railroad  Co,,  73  Hun,  567 ;  56  St.  Kep.  220,  was  very 
similar  in  its  facts  to  the  Lehr  Case,  Plaintiff  boarded  the  car, 
which  was  filled  on  the  inside,  so  that  he  was  compelled  to  stand 
on  the  platform,  and  passengers  continued  to  come  upon  tlie  plat- 
form in  such  numbers  that  he  was  finally  forced  onto  the  step, 
from  which  position  he  was  finally  thrown  by  the  jolting  of  the 
car  while  the  horses  were  being  driven  very  fast  In  this  case  the 
car  was  not  crowded.  There  was  plenty  of  room  in  the  car,  where 
the  platform  had  a  seat,  and  there  was  no  opportunity  to  charge 
the  defendant,  as  in  the  cases  referred  to  supra,  witli  having  un- 
dertaken to  carry  more  passengers  than  could  sit  or  stand  within 
the  car,  so  that  both  platforms  and  steps  were  crowded  to  their  ut- 
most capacity.  The  only  act  of  negligence  that  we  can  spell  out  is 
that  the  defendant's  driver  failed  to  stop  the  car  at  Fifty-Sixth 
street.  But,  while  it  is  likely  true  that  the  accident  would  not 
have  occurred  had  the  car  stopped  at  Fifty -Sixth  street,  it  is  ap- 
parent that  such  negligent  act  aid  not  cause  the  accident,  for  the 
plaintiff  testifies  that  he  was  standing  on  the  platform,  in  a  place 
of  scifety,  when  the  car  passed  Fifty-Sixth  street  without  stopping, 
and  he  made  no  attempt  to  get  off  there.  Indeed,  it  seems  that 
he  then  decided  hot  to  get  off  until  the  next  street  should  he 
reached,  for  he  says  that  after  the  conductor  rang  the  bell  the 
second  time,  in  obedience  to  his  request,  "  he  prepared  to  get  to 
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the  edge  of  the  platform  and  get  off  the  car  when  it  came  to  the 
next  street"  His  preparations  were  prematurely  made,  and  re- 
sulted unfortunately,  but  thev  were  not  directly  occasioned  by 
the  failure  to  stop  at  Fifty-^ixth  street,  for  plaintiff  had  aban- 
doned the  idea  of  getting  off  before  reaching  Fifty-Seventh  street 
prior  to  his  starting  to  the  edge  of  the  platform.  If  it  be  true 
that  he  stepped  down  upon  the  step  because  two  persons,  whom 
he  describes  as  standing  on  the  platform,  crowdea  against  him, 
defendant  cannot  be  charged  with  negligence  for  that  reason.  The 
car  was  not  overloaded  ;  there  was  plenty  of  room  for  all  inside 
of  it,  and  no  reason  why  he  coulci  not  have  continued  to  stand  in 
the  same  position  on  the  platform  until  he  reached  Fifty-Seventh 
street  as  he  was  standing  m  when  he  came  to  Fifty-Sixth  street 
The  jostling  and  crowding,  if  any  there  was,  was  due  to  the  care- 
lessness of  the  two  persons  standing  upon  the  platform,  and  for 
their  acts,  under  the  circumstances  disclosed,  defendant  was  not 
legally  blamable.  Plaintiff's  exceptions  should  be  overruled,  and 
judgment  ordered  for  the  defendant,  with  costs. 
AH  concur. 


Bbrthold  Levy  et  al,  Bespits,  v.  Walter  Carr  et  al,  Appllai 

(Supreme  Court,  Oeneral  Term,  First  Department,  Filed  March  16,  1895,) 

Contract — Rescission— Plkdgb. 

The  rescission  of  a  contract  of  sale  on  the  ground  of  fraud,  after  the 
property  has  passed  into  the  hands  of  a  pledgee  for  value  and  without  no- 
tice, cannot  operate  to  take  away  the  latter's  right  of  resorting  to  such 
property  for  the  payment  of  the  obligation  which  it  was  intended  to  se 
cure. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial 
H,  Aplingion,  for  app'lts  ;    Wm.  N,  Gohen^  for  resp'ts. 

Parker,  J. — The  plaintiffs  on  August  25,  1891,  contracted  to 
sell  to  Walter  Carr  &  Co.  a  quantity  of  beans,  for  which  a  80- 
days  note  was  to  be  given.  The  day  following,  the  beans  were  de- 
bvered  and  the  note  requested,  but  the  giving  of  the  note  was  de- 
ferred upon  a  statement  being  made  that  the  member  of  the  firm 
autliorized  to  sign  notes  was  out  of  town.  Within  an  hour  after 
the  beans  were  delivered  to  Walter  Carr  &  Co.,  one  of  that  firm 
consulted  with  counsel  upon  the  subject  of  a  general  assignment 
by  the  firm  for  the  benefit  of  creditors,  and  the  day  following, 
August  27th,  the  firm  did  execute  a  general  assignment  to  Robert 
J.  Dean,  as  assignee.  Plaintiffs  elected  to  rescind  the  sale,  on  the 
ground  that  it  had  been  procured  by  the  fraud  of  Walter  Carr  k 
Co.,  and  demanded  possession  of  the  beans  from  the  assignee: 
Their  demand  being  refused,  this  action  was  brought  to  recover 
possession. 

If  the  possession  of  the  beans  had  been  in  the.assignee,  ondoub^ 
edly  this  judgment  could  stand;  for  the  evidence  was  of  such  a 
character  as  authorized  the  jury  to  find,  as  they  did,  that  the  sale 
of  the  beans  was  induced  by  the  fraud  of  Walter  Carr  &  Co.   Had 
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the  beans  passed  from  the  possession  of  Walter  Carr  &  Ca  to  their 
assignee,  Kobert  J.  Dean|,in  pursuance  of  the  assignment,  thej 
womd  have  been  subject  to  the  same  right  of  reclamation  in  the 
pIainti£Es,  upon  their  rescinding  the  fraudulent  contract,  as  existed 
against  the  assignors.  In  such  cases  the  only  additional  step 
wnich  a  vendor  must  take  to  i*ecover  possession  of  the  assignee  is 
to  demand  them  from  him  before  commencing  the  action.  This 
is  so  because,  the  assignee  having  lawfullv  acquired  the  title  and 
possession  of  the  goods,  a  demand  and  refusal  becomes  necessary 
in  order  to  change  the  character  of  his  possession.  Goodwin  v. 
►Fer/Aeimer,  99  N.  Y.  149. 

We  have  thus  briefly  called  attention  to  the  view  upon  which 
the  case  appears  to  have  been  tried  on  the  j>art  of  the  plaintiffs,, 
and  as  it  is  presented  on  their  behalf  on  this  appeal.  But  such 
view  wholly  ignores  the  fact,  established  by  the  uncontradicted 
evidence,  that  neither  the  possession  nor  right  of  possession  o£ 
these  beans  was  ever  in  the  general  assignee  of  Walter  Carr  & 
Co.  Upon  this  subject  the  undisputed  evidence  is  that  on  Au- 
gnst  19,  1891,  Walter  Carr  &  Co.  stored  with  Robert  J.  Dean  & 
vJo.  certain  merchandise,  and  received  a  negotiable  warehouse  re- 
ceipt therefor.  This  receipt  was  indorsed  by  Waiter  Carr  &  Co., 
and  together  with  a  note  for  $6«000,  also  signed  by  them,  and 
made  payable  at  the  Irving  National  Bank,  was  delivered  to 
Hobert  J.  Dean  &  Co.  to  be  negotiated  for  the  benefit  of  Walter 
Carr  &  Co.,  the  warehouse  receipt  to  be  used  as  collateral  for  the 
"note.  Upon  the  back  of  the  note,  payment  thereof  was  guaran- 
tied in  writing  by  Robert  J.  Dean  &  Co.,  who  were,  by  a  writing 
also  indorsed  thereon  by  Walter  Carr  &  Co.,  authorized  to  nego- 
tiate the  note  and  collateral,  and  to  thereafter  take  up  the  note,  in 
which  event  it  was  provided  that  Robert  J.  Dean  &  Co.  should  be  * 
relegated  to  all  the  rights  and  remedies  which  by  the  terms  of  the 
note  were  given  to  the  Irving  National  Bank.  Robert  J.  Dean  k 
Co.  procured  said  note  and  negotiable  warehouse  receipt  to  be  dis- 
counted by  the  Irving  National  Bank,  Walter  Carr  &  Co.  receiv- 
ing the  proceeds.  For  fifteen  years  Walter  Carr  k  Co.  had  been 
accustomed  to  store  merchandise  in  the  warehouse  of  Robert  J. 
Dean  &  Co.,  taking  negotiable  warehouse  receipts  therefor,  specify- 
ing the  kinds  and  qualities  of  the  merchandise  stored,  whicn  they 
either  negotiated  on  their  own  account  or  procured  assistance  from 
Robert  J.  Dean  &  Co.  to  that  end.  They  were  accustomed,  when 
Walter  Carr  k  Co.  should  have  procured  a  purchaser  of  some  por- 
tion of  the  merchandise  included  in  the  warehouse  receipts,  to 
substitute  other  merchandise  in  its  place.  On  August  25,  1891,  the 
day  on  which,  it  will  be  remembered,  the  plaintiffs  agreed  to  sell 
the  beans  in.  question  to  Walter  Carr  &  Co.,  they  addressed  to 
Robert  J.  Dean  &  Co.  the  following  letter : 

"New  York,  Aug.  25th,  1891. 

"  Messrs.  R  J.  Dean  k  Co.— Dear  Sii-s :  We  have  about  100 
bags  beans  going  into  your  store  to-day  or  to-morrow,  which  we 
desire  you  to  substitute  for  200  bags  peas  sold  on  the  dock,  for 
which  you  hold  B/L. 

"  Yours  truly,  Walter  Carr  k  Co," 
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Bobert  J.  Dean  &  Co.  assented  to  the  proposed  substitution,  and 
the  200  bags  of  peas  were  released,  and  the  beans  purchased  by 
Walter  Carr  &  Go.  substituted  in  their  place,  which  was  in  part 
consummated  by  their  delivery  to  the  warehouse  of  Robert  J.  Dean 
&  Co.  "on  August  26th,  the  day  of  their  delivery  to  Walter  Carr  4; 
Co.  by  these  plaintiflb ;  the  general  assignment,  as  we  have  said, 
being  made  the  day  following.  Thus  it  appears  that  before  the 
general  assignment  was  made  these  beans  were  delivered  into  the 
possession  of  Robert  J.  Dean  &  Co.  in  pledge.  Robert  J.  Dean  & 
Co.,  being  compelled  to  pay  the  note,  became  entitled  to  the  col- 
lateral 

Assuming  that  at  the  close  of  the  testimony  it  was  established 
that  Walter  Carr  &  Co.  had  obtained  the  beans  from  these  plaint- 
iffs through  fraud,  and  that  before  the  commencement  of  this  ac- 
tion a  demand  was  duly  made  for  their  possession  of  the  assignee 
of  Walter  Carr  &  Co.,  then  this  situation  is  presented :  Walter 
Carr  &  Co.  upon  the  delivery  of  the  beans  to  them,  in  pursuance 
of  their  contract  with  the  plaintiffs,  became  vested  with  the  title 
and  possession,  notwithstanding  the  fraud,  subject,  however,  to 
the  right  of  tlie  vendors  to  rescind  the  contract,  if  they  siiould  so 
elect.  Powers  v.  Benedict,  88  N.  Y.  605 ;  Ooodxmn  v.  Wertheimer, 
supra  ;  Wise  v.  Qrani,  140  N.  Y.  593  ;  56  St  Rep.  496.  But,  be- 
fore the  plaintiffs  concluded  to  rescind  the  contract  and  reclaim 
the  property,  it  passed  in  the  usual  course  of  business  into  the 
possession  of  Robert  J.  Dean  &  Co.,  in  pledge,  without  any  notice 
to  th^m  of  wrong  doing  on  the  part  of  the  vendees,  and  in  consid- 
eration of  their  releasing  from  the  pledge,  for  the  benefit  of  Walter 
Carr  &  Co.,  a  quantity  of  merchandise  of  equal  valua  Rescission 
of  the  contract  by  the  plaintiffs  could  not  operate  to  take  away 
from  Robert  J.  Dean  &  Co.  the  right  which  they  had  acquired  of 
resorting  to  this  collateral  for  the  payment  of  the  obligation  which 
it  was  intended,  in  part,  to  secure,  for  the  title  and  possession  had 
become  vested  in  persons  protected,  as  a  rule  of  necessity,  from 
the  original  vendors.  The  judgment  should  be  reversed  as  to  the 
defendants  comprising  the  firm  of  Robert  J.  Dean  li  Ca,  with 
costs  to  the  appellants  to  abide  the  event 


Martin  L.  Rickerson,  Resp't,  v.  German-American  Insur- 
ance Company  of  New  York  et  al.,  App'lta 

(Supreme  Court,  General  Term,  First  Department,  Filed  March  16,  1895.) 
Insurance— Fire— Policy— CoNSTKUCTioN. 

A  policv  of  insurance,  issued  upon  a  brick  building  and  additions^ 
occupied  for  stores  and  dwellings,  was  held  not  to  cover  another  and 
independent  building  occupied  almost  exclusively  for  th«  purpose  of  a 
factory 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  nnd  from  an  order  denying  a  motion  for  a  new  trial. 
W.  I).  Murray^  for  app'lt ;   Oeo.  Richards^  for  resp*t 

Van  Brunt,  P.  J. — This  action  was  brought  to  recover  unon 
a  policy  of  insurance  issued  by  the  defendant  to  P.  Samuel  ana  J. 
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Alexander,  of  which  policy  the  plaintiff  became  the  owner,  subject 
to  th6  interest  of  a  mortgagee.  The  dispute  which,  has  arisen  hie- 
tween  the  parties  to  this  action  is  as  to^  the  property  ^nsured  by 
the  said  policy.  There  is  no  demand  made  by  either  party  for  a 
reformation  of  the  policy,  aud  the  question  depends,  therefore,  up- 
on the  construction  to  be  given  to  the  terms  of  the  policy.  The 
question  as  to  what  the  parties  intended  by  the  policy  was  sub- 
mitted to  the  jury,  and,  they  having  found  a  verdict  in  favor  of 
the  plaintiff,  from  the  judg-ment  thereupon  entered,  and  from  the 
order  denying  the  motion  for  new  trial,  this  appeal  is  taken;  It 
does  not  seem  to  us,  however,  that  there  is  any  question  for  ihe 
jury  to  pass  upon,  as  there  does  not  seem  to  be  any  ambiguity  in 
the  termsof  the  policy.  By  the  policy  in  question  tlie  defendant  in- 
sured againvst  loss  or  damage  by  fire  the  brick  building  and  addi- 
tions including  gas,  steam,  and  water  pipes,  yard,  fixtures,  railingsy 
stoops,  and  sidewalks,  in  front  of,  and  all  fixtures  contained  in  or 
attached  tliereto,  or  under  sidewalk  thereof,  situate  No.  160  Mott 
street,  city  of  New  York,  occupied  for  stores  and  dwelling.  The 
lot  to  which  the  number  160  attached  was  about  twenty-five 
feet  wide,  and  107  or  108  feet  deep.  The  front  of  the  lot  was 
occupied  by  a  three-story  brick  building,  twenty-five  feet,  by 
about  forty-six  feet  deep ;  the  first  floor  being  occupied  as  a 
liquor  store,  and  the  other  floors  as  dwellings.  On  the  east  pide 
was  a  two  story  extension,  of  about  sixteen  feet  in  depth.  Up- 
on the  i*ear  of  the  lot  was  a  five-story  brick  factory  building,  hav- 
ing independent  walls  on  all  its  four  bides,  being  about  twenty- 
four  feet  wide  by  thirty-seven  feet  deep.  Tliere  was  a  space  be- 
tween the  rear  wall  of  the  extension  on  the  front  building  and  the 
front  wall  of  the  rear  building  of  about  seven  feet  This  space 
was  filled  in  by  a  small  frame  structure,  three  sides  of  which  were 
formed  by  the  walls  of  the  rear  building,  the  extension  of  the 
front  building,  and  the  wall  of  the  building  on  the  next  lot,  boards 
being  nailed  up  to  form  the  front,  and  boaixls  being  nailed  down 
to  form  the  roof.  There  was  a  window  in  the  extension  which 
looked  into  this  small  structure,  and  alike  window  in  the  factory. 
The  usual  way  of  entering  the  rear  building  was  tlirough  an  alley- 
way under  the  front  building,  by  a  wooden  stoop,  to  the  fiiBt  floor 
of  the  rear  building,  and  down  some  steps  to  the  basement  Pas- 
sage from  one  building  to  the  other  could  only  be  effected  by 
crawling  through  the  windows  which  have  been  spoken  of.  The 
ordinary  entrance  to  this  frame  building  was  from  the  yard,  and 
it  was  used  by  the  tenant  of  the  rear  building.  The  question  pre- 
sented is  whether  the  policy  in  question  covered  the  rear  building 
as  well  as  the  front  It  is  to  be  observed  that  there  is  only  one 
building  insured,  with  the  additions  to  such  building,  which  it  is 
represented  in  the  policy  were  occupied  as  stores  and  dwellings. 
It  is  difficult  to  conceive  how  the  rear  building  is  to  be  considered 
as  an  addition  to  the  front  building,  there  being  no  connection  be- 
tween the  two,  because  this  small  frame  structure  qannot  be  con- 
sidered a  connection.  It  certainly  was  not  intended  to  connect  the 
rear  with  the  front  building,  nor  was  it  used  for  any  such  purpose* 
The  fact  of  the  existence  of  windows  in  the  front  and  rear  build- 
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ings,  making  it  possible  to  crawl  into  this  frame  structure,  tem- 
porary in  its  nature,  in  no  manner  made  the  large  brick  factory  an 
addition  to  the  smaller  building  on  the  front.  And  furthermore, 
by  the  terms  of  the  policy,  the  building  insured  is  represented  as 
bein^  occupied  for  stores  and  dwellings,  and  it  is  only  the  front 
building  that  answers  this  description.  The  rear  building  was 
used  almost  entirely  as  a  factory,  with  a  very  small  portion  of  it 
occupied  as  a  store  for  the  sale  of  the  goods  manufactured  therein. 
Under  those  circumstances,  it  is  difficult  to  see  how,  under  the 
terms' of  the  policy  as  it  reads,  it  is  possible  to  include  this  rear 
factory  buildmg.  As  has  already  been  observed,  the  buildings 
were  absolutely  independent  of  each  other,  and  intended  for  dif- 
ferent uses ;  and  the  mere  fact  that  this  frame  structure  adjoined 
each  building  could  in  no  way  make  the  rear  building  an  addition 
to  the  front  building,  any  more  than  it  could  make  the  front  build- 
ing an  addition  to  the  rear.  The  ordinary  sisnidcation  of  the 
word  "  addition  "  seems  to  be  **  something  added  to."  But  these 
buildings  are  entirely  disconnected,  and  do  not  seem  to  have  been 
intended  to  have  any  connection  with  each  other  as  buildings,  and 
the  addition,  moreover,  would  seem  to  be  of  greater  magnitude 
than  that  to  which  it  is  added.  It  is  undoubtedly  true  tnat  the 
large  amount  of  insurance  which  was  obtained  would  seem  to  in- 
dicate an  intention  upon  the  part  of  the  owner  to  have  insured  all 
the  buildings  that  were  situated  upon  this  lot,  and  if  there 
was  any  mutual  mistake  between  the  parties  in  that  respect  it 
would  have  been  necessary  to  reform  the  policy,  in  order  that  it 
might  cover  all  these  structures.  But,  there  bemg  no  application 
or  allegation  looking  towards  such  reformation,  we  can  only  con- 
strue the  language  of  the  policy  as  we  find  it  Applying  the 
ordinary  significance  of  language  to  the  terms  contamed  in  this 
policy,  which  was  issued  upon  a  brick  building  and  additions, 
occupied  for  stores  and  dwellings,  we  cannot  make  such  language 
cover  another  and  independent  building,  occupied  almost  exclu- 
sively for  the  purposes  of  a  factory.  Under  all  the  circumstances 
of  the  case,  it  seems  to  us  that  there  was  no  question  for  the  jury 
to  pass  upon,  but  that,  under  the  interpretation  of  the  language  of 
the  policy,  the  rear  building  was  excluded.  The  judgment  ap- 
pealed from  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event 
All  concur.  

Hattie  E.  Bucki,  Kesp't,  v.  Charles  L.  Bucki,  App'lt 

{Supreme  Court,  Oeneral  Ihrm,  First  Department,  Filed  Ma/reh  15,  1895.) 
AppEAir— Conflicting  evidence. 

A  finding,  on  conflicting  evidence,  will  not  be  disturbed  on  appeal. 

Appeal  faom  a  judgment,  granting  to  plaintifiE  a  separation 
from  defendant,  and  alimony. 

Delos  McCardy^  for  app'lt;  Austin  G,  FoXj  for  resp't. 

Parker,  J. — The  trial  court  reached  the  conclusion  that  the 
substantial  facts  alleged  in  the  complaint  were  proved  on  the  trial 
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On  a  former  appeal  this  court  held  that  the  allegations  in  the 
<3omplaint,  if  supported  by  evidence  on  the  trial,  would  entitle 
plaintiff  to  the  judgment  prayed  for.  70  Hun,  598 ;  54  St  Rep, 
287.  The  question  on  this  appeal,  therefore,  relates  to  the  finding 
of  fact  made.  Bearing  that  subject  of  inquiry  in  mind,  we  have 
attentively  examined  the  evidence,  with  the  result  that  we  are 
persuad^  that,  under  the  rules  which  should  govern  this  court  in 
reviewing  determinations  of  fact,  the  decision  of  the  trial  court 
must  stand.  The  judgment  should  be  affirmed  with  costs. 
FoLLETT,  J.,  concurs. 

Van  Brunt,  P.  J. — I  cannot  concur  in  the  affirmance  of  the 
judgment  in  this  action.  It  is  apparent  that  much  of  the  evidence 
in  this  case  was  made  under  the  advice  of  counsel,  and  that  acts 
of  violence  were  eagerly  looked  for  under  such  advice,  and  glee- 
fully welcomed.  Even  under  these  circumstances,  only  one  act 
of  violence  could  be  established  or  was  claimed,  and  many  of  the 
quarrels  which  were  constantly  taking  place  between  these  parties 
were  the  outcome  of  legal  advice  to  the  plaintiff.  It  is  undoubt- 
edly true  that  the  defendant  acted  in  many  instances  with  great 
meanness,  and  many  of  his  acts  were  of  a  despicable  character. 
But  the  plaintiff  is  very  far  from  having  been  free  from  endeavor- 
ing to  incite  such  performances  upon  the  part  of  the  defendant 
Unless  we  are  to  add  another  ground  of  divorce  to  those  con- 
tained in  the  statute,  namely,  that  of  incompatibility  of  temper,  I 
can  find  no  ground  for  a  separation  in  the  case  at  bar.  Simply 
because  two  people  will  lead  a  cat  and  dog  life  together,  that  fact 
does  not  seem  to  be  recognized  by  the  statutes  as  a  ground  for 
separation.  Having  made  their  bed,  they  must  lie  upon  it  I  do 
not  think  it  is  the  province  of  the  court  to  indulge  in  judicial 
legislation  to  the  extent  which  would  be  required  by  the  granting 
of  a  decree  in  this  case,  in  order  to  enable  the  plaintiff  to  live  at 
the  expense  of  the  defendant  without  the  performance  of  any  of 
those  duties  upon  which  his  obligation  to  support  her  now  de- 
pends. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 


The  People  v.  St.  Nicholas  Bank  of  New  York. 

In  the  Matter  of  the  Application  of  Horace  H.  Chittenden,  as 
Assignee,  eta,  App'lt,  v.  Hugh  J.  Grant,  as  Receiver,  etc. 
Besp't 

(dupreme  (hurt.  General  Term,  Fint  Department,  Filed  March  16,  1895,) 

AflHOmfENT  FOR  CRSOrrOBS—RBCSrVKR. 

The  receiver  of  an  insolvent  bank  cannot  refuse  to  pay  over  money  to 
which  an  assignee  for  the  benefit  of  creditors  is  entitled,  on  the  ground  that 
the  latter  does  not  say  that  he  intends  to  distribute  it  among  the  creditors. 

Appeal  from  an  order,  denying  an  application  by  the  assignee 
for  creditors  to  compel  the  temporary  receiver  of  an  insolvent 
bank  to  pay  certain  dividends,  eta,  to  petitioner. 

Thomas  P.  Wickea,  for  appit;  L.  0.  Heed,  for  resp't 
St.  Rep.,  Vou  LXVL        55 
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Van  Brunt,  P.  J.— I  cannot  concur  in  the  conclirsion  of  Mr. 
Justice  Follktt  in  the  case  at  bar.  The  applicant  is  the  assignee 
and  tlie  owner  of  the  fund  deposited.  He  is  not  an  officer  of  the 
court,  and  until  he  is  removed  from  his  office  of  assignee  in  the 
manner  prescribed  by  statute  he  is  entitled  to  the  possession  of 
the  assigned  estate ;  and  although  he  may,  as  far  as  this  semide- 
funct  bank  is  concerned,  have  made  propositions  which  were  in- 
consistent with  his  duties  as  assignee,  such  factt  certainly  does  not 
authorize  a  bolder  of  the  funds  of  the  assigned  estate  to  resist  the 
payment  of  the  amount  due  to  the  assignee.  If  the  assignee  has 
misconducted,  he  should  be  removed.  But  to  say  that  the  re- 
ceiver of  this  bank  shall  be  entitled  to  hold  the  funds  simply  be- 
cause the  assignee  and  owner  of  the  same  does  not  say  that  he 
intended  to  distribute  it  among  the  creditors  would  seem  to  be 
appointing  the  receiver  of  this  semidefunct  bank  the  substituted 
assignee  of  the  estate  without  going  through  any  of  the  forms  of 
law  necessary  to  such  substitution.  Cert^ainly,  if  this  bankdid  not 
happen  to  be  in  the  hands  of  a  receiver,  and  a  suit  was  brought 
by  the  assignee  to  recover  the  amount  on  deposit,  no  defense  has 
been  disclosed ;  and  the  fact  that  the  bank  is  in  the  hands  of  such 
receiver,  and  a  suit  cannot  be  brought,  does  not  seem  to  be  any 
reason  for  denying  relief  to  which  the  petitioner  is  legally  en 
titled.  The  order  should  be  reversed,  and  the  motion  granted 
without  costs. 

(D'Brien,  J.,  concurs. 

Follett,  J.  (dissenting). — It  is  not  contended  that  the  receiver 
of  the  bank  can  set  off  the  funds  standing  to  the  credit  of  the  as- 
signee against  his  individual  indebtedness  to  the  bank.  The  as- 
signee is  not  personally  the  owner  of  five  per  cent  of  this  sum 
(his  commission),  or  of  any  part  or  portion  of  it,  and  the  receiver 
has  no  right  to  hold  any  part  or  portion  of  the  fund  for  the  pur- 
pose of  applying  it  inpayment  of  the  individual  debt  of  the  as- 
signee to  tlie  bank.  The  fund  must  ultimately  be  distributed 
pursuant  to  a  final  decree  of  the  court  making  the  order  for  dis- 
tribntion  of  the  funds  in  the  hands  of  the  assignee.  The  learned 
judge  at  special  term  held  nothing  to  the  contrary  of  the  proposi- 
tions above  stated,  but  refused  to  take  the  funds  from  Uie  hands 
of  one  officer  of  the  court  and  place  them  in  the  hands  of  a  trus- 
tee, subject  to  the  control  of  the  court  under  the  circumstances 
disclosed ;  and  in  this  we  think  he  wisely  exercised  his  discretion. 
The  assignee  did  not  state  in  his  application  that  he  desired  to  dis- 
tribute the  fund  among  the  creditors  of  the  assigned  estate,  or  to 
make  any  use  of  it  as  assignee,  or  that  he  proposed  to  deposit  it 
as  a  trust  fund.  In  a  letter  written  by  the  assignee  to  the  cashier 
of  the  bank,  June  11,  1893,  he  said  : 

^'Referring  to  my  matters  with  your  bank,  I  have  to  say  that 
the  reason  I  did  not  fulfill  my  engagement  to  settle  the  interest 
and  overdraft  was  that  I  was  obligea  to  postpone  for  two  weeks  a 
sale  of  some  of  the  property  of  A.  S.  Hatch  &  Co.,  which  I  had 
every  reason  to  suppose  would  be  consummated  before  June  1. 
This  sale  will  come  off  about  June  15,  and  will,  by  the  lowest  es- 
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timate,  put  me  largely  in  funds,  and  I  hope  you  will  consider  this 
in  view  of  what  follows." 

Again,  on  June  27,  1898,  the  assignee  wrote  the  cashier  k& 
follows : 

"With  reference  to  my  note  given  for  interest  on  previous 
notes,  due  at  your  bank  within  a  few  days,  I  ask  you  to  cive  me 
a  three  months  renewal,  with  the  added  interest  When  I 
asked  you  to  take  this  note  instead  of  cash,  I  represented  to 
you  that  I  expected  to  realize  on  property  in  my  hands  as  assignee 
of  A  S.  Hatch  &  Ca  a  sufficient  sum"  to  enable  me  to  pay  the 
whole  of  my  indebtedness  to  your  bank,  and  I  told  you  that  1  was 
about  to  make  a  sale  of  such  property.  In  accorcknce  with  the 
intention  I  thus  expressed  to  you,  I  advertised  for  sale  certain  of 
the  property  of  the  estate,  the  sale  to  take  place  on  the  25th  of 
May  last  1  enclose  you  a  copy  of  the  advertisement  (marked  1)." 

In  these  letters  the  assignee  stated  that,  as  soon  as  a  portion  of 
the  assets  of  the  assigned  estate  was  converted  into  money,  he 
would  pay  his  individual  debt  to  the  bank  therefrom.  Under 
such  circumstances,  we  think  the  special  term  wisely  refused  to 
order  the  funds  of  this  assigned  estate  into  the  personal  custody  of 
the  assignee.  The  order  should  be  affirmed,  with  $10  costs  and 
disbursements,  payable  by  Horace  H.  Chittenden  personally. 


HousATONio  National  Bank,  Resp't,  v.  James  P.  Foster, 

App'lt 

(Stipreme  Court,  General  Term,  First  D^Mrtment,  Filed  MclreJi  16,  tS96.) 

Bills  aud  liOTBS—CowBiDERATiON. 

The  release  by  the  owner  of  a  claim,  though  doubtful,  affaiiMt  a  manu* 
facturing  company  is  a  good  consideration  for  a  note  given  in  compromise 
thereof  by  the  treasurer  of  such  corporation. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff. 

Edxjoard  Sehenck^  for  app'lt ;  L.  ^.  Bunnell^  for  resp't 

Peu  Curiam.— This  action  was  brought  to  recover  on  a  prom- 
UsoTj  note  made  by  the  defendant  January  25,  1890,  by  which 
he  promised  to  pay,  two  months  after  date,  to  the  order  of  the 
plaintiff,  $3,200.  The  only  defense  attempted  to  be  made  on  the 
trial  was  that  this  note  was  a  renewal  of  a  prior  note  given  by  the 
defendant  to  plaintiff,  without  consideration ;  consequently  the 
note  in  suit  was  without  consideration.  The  original  note  was 
given  as  a  compromise  of  three  acceptances  drawn  January  15, 
1885,  by  Tanner  k  Faxon  on  the  Fishkill  Manufacturing  Com- 
pany for  $12,200,  and  which  purported  to  be  accepted  by  said 
corporation.  The  three  bills  were  accepted  in  the  following  form : 

"  Accepted  ;   payable  at  166  Fulton  street,  New  York. 

*^  Fishkill  Mfg.  Co. 
"Sidney  J.  Everett,  Treasurer." 

Everett  was  not  the  treasurer  of  the  Fishkill  Manufacturing 
Company,  but  the  secretary,  and,  under  the  by-laws,  he  hnd  no 
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autliority  to  bind  the  company  by  commercial  paper ;  and  upon 
the  trial  he  testified  that  he  was  not  authorized  by  the  trustees  or 
by  any  one  to  accept  the  three  bills  above  mentioned,  amounting 
to  $12,200.  The  acceptances  became  the  property  of  the  plaintiff, 
went  to  protest,  and  the  plaintiff  threatened  to  bring  actions  on 
them  against  the  drawers  and  acceptor.  The  defendant  was  the 
treasurer  of  the  Fishkill  Manufacturing  Company,  and,  after  con- 
siderable negotiation,  he  gave  a  note,  of  whicn  the  note  in  suit  is 
a  renewal,  and  received  from  the  plaintiff  the  three  acceptances, 
upon  the  agreement  that  the  apparent  liability  of  the  manufactur- 
ing company  was  discharged.  The  compromise  of  a  doubtful 
claim  is  a  good  consideration  for  a  contract,  and  the  release  by  the 
plaintiff  of  its  claims  against  the  manufacturing  company  was  a 
good  consideration  for  the  note  given  by  the  defendant  White 
V.  Hoyt,  73  N.  Y.  505 ;  WaJil  v.  Bamum,  116  N.  Y.  87 ;  26  St 
Rep.  457 ;  Traders'  Nal  Bank  v.  Parker,  130  N.  Y.  415 ;  42  St 
Rep.  506. 

The  judgment  should  be  affirmed,  with  costs. 


M.  Jacoby  &  Company,  Limited,  App'lt,  v.  George  D.  Paysok 
et  al^  as  Executors,  eta,  Resp'ts. 

(Supreme  Court,  General  Term,  Fint  Department^  Filed  March  15,  1895.) 

Principal  and  aoent— Liability  op  third  person  to  principal. 

Where  an  agent,  who  is  authorized  to  collect  money  due  to  his  principal, 
indorses  over  to  a  third  person,  in  payment  of  his  individual  debt,  a  check 
payable  to  the  principal,  and  receives'  from  such  third  person  the  difference 
iietween  the  amount  of  the  check  and  the  amount  of  the  debt,  the  latter  is 
chargeable  with  knowledge  that  the  agent  is  not  acting  within  his  author- 
ity and  is  liable  to  the  principal  for  the  full  amount  of  the  check  recetved 
by  him. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of  de- 
fendants, and  from  an  order  denying  a  motion  for  a  new  trial, 
made  on  the  minutea 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  the  following  check : 

"  No.  230.  New  York,  Nov.  20th,  1890 

"Bank  of  America:  Pay  to  the  order  of  M.  Jacoby  &  Ca 
forty-six  hundred  and  thirty-nine  27|100  dollara 

The  H.  B.  Claflin  Companv, 
"  $4,639.27.  By  D.  N.  Force. 

"[Indorsed  :]  M.  Jacoby  k  Co.,  E.  J.  Dennison. 

"[Stamped  on  face:]  8.  21  Nov.,  1890. 

"[Stamped  on  left-hand  margin  :]  C.  The  Bank  of  America. 
Certified.  Payable  only  througn  N.  Y.  clearing  house." 

The  plaintiff  is  a  foreign  corporation,  existing  under  the  laws  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and  having  its 
chief  place  of  business  at  Nottingham,  England,  and  is  engaged 
in  the  manufacture  and  sale  of  lace  curtains.  August  1,  1883, 
the  plaintiff  :^nd  H.  L.  Fesler  &  Co.  of  New  York,  entered  into 
a  contract  by  which  the  latter  were  appointed  for  three  years  the 
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plaintiff's  sole  agents  in  the  United  States  and  Canada  for  the  sale 
of  the  goods  manufactured  by  the  corporation.  The  contract  con- 
tains, among  others,  the  following  provisions :  "  Messrs.  Jacoby 
k  Co.  will  not  pay  any  commission  for  goods  sold  by  them  to  the 
following  houses :  *  *  *  [Wight  &  Co.  is  not  one  of  the  ex- 
cepted firms.]  Excepting  the  above-named  firms,  a  commission 
of  five  per  cent  on  the  net  amount  of  all  sales  made  in  sterling  on 
our  goods  to  be  paid  by  Messrs.  M.  Jacoby  &  Co.  to  Messrs.  H.  L. 
Fesler  &  Ca  *  *  *  A  monthly  statement  to  be  rendered  by 
Messrs.  M.  Jacoby  &  Co.  of  all  sales,  and  a  fly-sheet  cOpy  of  each 
invoice  to  be  sent  to  Messrs.  H.  L.  Fesler  &  Co."  By  a  subse- 
quent contract,  extending  the  one  originally  made,  it  was  pro- 
vided :  **  Messra  Fesler  &  Co.  to  advance  the  freight,  duty,  and  . 
other  incidental  expenses,  adding  same  to  the  sterling  prices, 
whicli  they  will  so  calculate  to  return  Messrs.  M.  Jacoby  &  Co., 
Limited,  the  net  amount  in  sterling,  sending  a-c  sales  showing  the 
transactions  in  detail.  Remittances  to  be  made  by  Messrs.  Fesler 
&  Co.  in  accordance  with  the  terms  stated  by  thein  in  the  original 
orders."  In  November,  1890,  Wight  &  Co.  of  the  city  of  New 
York,  were  indebted  to  the  plaintiff  in  a  considerable  sum,  and  in 
that  month  they  became  embarrassed  and  unable  to  pay  their 
debts  in  full.  November  8, 1890,  H.  L.  Fesler  &  Co.  cabled  the 
plaintiff  as  follows : 

**  Have  private  information.  Wight  &  Co.  failing  very  soon 
Shall  I  act?  "Fesler." 

The  plaintiff  replied  by  cable: 

"  Nottingham,  Nov.  8,  1890. 

"Fesler  &  Co.:  Act  promptly,  Wight  &  Co.  Can  you  obtain 
goods?  Remittances  required.  Will  write  you  full  particulars. 
Will  power  of  attorney  be  required?  Reply  immediately  by 
code  addition." 

On  the  same  day,  Fesler  replied  by  cable  as  follows  : 

"Impossible  to  determine  without  knowing  the  amount.  Power 
of  attorney  will  not  be  required.  Fesler." 

The  plaintiff  replied  : 

"Nov.  11,  1890. 

"  Fesler,  New  York  :  1.087  pounds.  Have  omitted  the  inter- 
est in  the  account,  $5,768.82." 

Thereupon  a  suit  to  recover  the  amount  was  begun  at  the  in- 
stigation of  H.  L.  Fesler  &  Co. 

On  the  11th  of  November,  1890,  the  plaintiff  executed  and  de- 
livered the  following  power  of  attorney  to  Fritz  Reinhold,  of  Not- 
tingham, England. 

*'To  All  to  Whom  These  Presents  Shall  Come,  We,  John 
Henry  Jacoby  and  Arthur  Joynes  Butler,  Directors  of  M.  Jacoby 
&  Co.,  Limited,  Nottingham,  England,  Lace  Manufacturers  and 
Merchants,  Greeting:  Whereas,  we,  the  aforesaid  John  Henry 
Jacoby  and  Arthur  Joynes  Butler,  having  reason  to  believe  that 
several  firms  in  New  York,  in  the  United  States  of  America,  are 
not  in  a  position  to  meet  their  indebtedness  to  the  firm  of  M. 
Jacoby  &  Co.,  Limited,  desire  to  give  a  general  power  of  attorney 
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to  Fritz  Beinhold  to  act  for  them  in  such  manner  as  he,  in  his  dis- 
cretion, may  think  the  circamstances  of  each  case  may  require; 
and  to  adjust  any  claims  or  differences  in  account  that  may  arise 
with  these  New  York  firms :  Now,  these  presents  witness  that 
the  said  John  Henry  Jacoby  and  Arthur  Joynes  Builer  do  herebj 
make,  ordain,  constitute,  and  appoint  Fritz  Keiobold,  of  Notting- 
ham, in  the  United  Kingdom  of  Great  Britain  and  Ireland,  their 
true  and  lawful  attorney  and  agent  for  them,  and  in  their  name  or 
otherwise,  and  on  their  behalf,  to  ask,  demand,  receive,  and  re- 
cover all  and  every  sum  or  sums  of  money  whatsoever  that  are 
or  is  now  due  and  owing  to  the  said  company,  of  and  on  our  be- 
half to  investigate,  adjust,  settle,  and  to  compromise  all  accounts, 
debts,  claims,  disputes,  and  matters  which  are,  shall,  or  may  snb- 
sist  or  arise,  and  also,  if  necessary,  to  commence  and  prosecute 
and  defend  all  actions,  suits,  claims,  demands,  and  proceedings 
touching  the  premises,  and  in  any  way  connected  therewith,  and 
also  to  receive  and  give  effectual  receipts  and  discharges  for  all 
sums  of  money,  claims,  or  demands  by  the  said  company,  and  to 
prove  and  receive  dividends,  and  to  give  receipts  for  the  proceeds 
arising  from  all,  also  to  give  effectual  receipts  in  full  dischai^  of 
all  claims,  and  generally  to  do,  prform,  and  execute  all  and  every 
9uch  act  and  acts,  duty  and  duties,  in  and  about  the  premises,  as 
he,  the  said  Fritz  Reinhold,  shall  think  proper,  as  fully  and  as  ef* 
fectually,  to  all  intents  and  purposes  whatsoever,  as  the  said  John 
Henry  Jacoby  and  Arthur  Joynes  Butler  might  or  could  do  if 
personally  present,  and  also  to  substitute  and  appoint  any  person 
or  persons  tt>  act  under  or  in  the  place  of  the  said  Fritz  Reinhold 
in  all  or  any  of  the  matters  aforesaid,  and  every  such  substitution 
at  pleasure  to  revoke;  the  said  John  Henry  Jacoby  and  Arthur 
Joynes  Butler  hereby  agreeing  to  ratify  and  confirm  whatsoever 
the  said  Fritz  Reinhold  or  his  substitute  or  substitutes  shall  law- 
fully do,  or  cause  to  be  done,  in  or  about  the  premises  by  virtue 
of  these  presents.  In  witness  whereof,  the  said  John  Henry  Ja- 
coby and  Arthur  Joynes  Butler  have  hereunto  set  their  hands  and 
seals,  and  also  affixed  the  common  seal  of  the  said  company,  the 
11th  day  of  November,  in  the  year  of  our  Lord  1890. 

**  For  M.  Jacoby  &  Co.,  Ltd., 

"  John  Henry  Jacoby,  Director. 

"  For  M.  Jacoby  &  Co.,  Ltd., 

**  Arthur  Joynes  Butler,  Director. 

"Signed,  sealed,  and  delivered  in  the  presence  of: 
**Geo.  Richards. 
'*  J.  H.  Warner." 

On  the  19th  of  November,  1890,  Fritz  Reinhold  arrived  in  New 
York,  bringing  with  him  his  power  of  attorney.  On  the  next  day 
he  indorsed  the  following  substitution  on  the  power  which  he  de- 
livered to  H.  L.  Fesler: 

"  I  herewith  transfer  this  power  of  attorney  to  Mr.  H.  L.  F^ 
ter,  of  464  Broome  street,  New  York.  Fritz  RsiNHOiiD. 

^'Nov.  20th,  1890. 

*'[Seal  of  M.  Jacoby  &  Co.,  Limited.]" 
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On  the  20th  of  November,  Mr.  Fesler  called  on  Wight  &.  Ca, 
taking  with  him  the  power  of  attorney  and  the  substitution,  and 
on  that  day  effected  a  settlement  of  the  plaintiff's  claim  against 
the  firm,  and  received  the  above-mentioned  check  in  payment, 
And  at  the  same  time  receipted  the  billa  H.  L.  Fesler  thei-eapon 
indorsed  the  check  "  M.  Jacoby  &  Ca,"  and  delivered  the  same  to 
Elisha  J.  Dennison,  defendants'  testator,  for  the  purpose  of  pity- 
ing the  indebtedness  of  Fesler  to  said  testator  of  $1,050,  and  of 
receiving  a  check  of  Dennison's  for  the  balance,  $3,589.27,  paya- 
ble to  the  order  of  H.  L.  Fesler  &  Ca  The  check  given  by  Fes- 
ler to  Dennison,  was  paid  the  next  day  after  it  was  given,  and 
Dennison's  check  to  Fesler  was  duly  paid  on  presentation. 

Upon  the  trial,  requests  for  direction  of  verdicts  were  made; 
but  the  coart  submitjted  the  question  to  the  jury  whether  or  not, 
in  advancing  this  money,  Mr.  Dennison,  the  defendants'  testator, 
relied  upon  an  apparent  authority,  and  acted  in  good  faith. 
John  J,  AdamSy  for  app'lt ;  Lawrence  GodJcin^  for  resp'ts. 

Van  Bbunt,  P.  J. — The  submission  of  this  question  to  the  jury 
^as  duly  excepted  to,  and  the  question  presented  upon  this  ap- 
peal is  whether,  upon  the  conceded  facts,  there  was  anything  to 
go  to  the  jury  upon  any  such  issue.  In  tlie  determination  of  this 
appeal,  it  is  not  necessary  to  pass  upon  the  question  as  to  whether 
an  agent  entitled  to  collect  moneys  on  behali  of  his  principal  has 
authority  to  indorse,  for  purposes  of  collection,  such  commercial 
paper  as  may  come  into  his  possession  as  such  agent  It  is  un- 
<loubtedly  the  established  rule  that  such  agent  has  no  authority 
to  make  an  indorsement  which  imposes  any  liability  upon  his  prin- 
-cipal.  This  seems  to  have  been  the  rule  which  pervaded  the  cases 
cited  in  the  case  of  Holtsinger  v.  Bank^  1  Sweeny,  64  We  find  in 
each  of  the  authorities  cited  to  sustain  the  conclusion  of  the  court 
tliat  there  was  a  negotiation  of  bills  received  by  the  agent,  and 
indorsed  in  the  name  of  the  principal  by  the  agent,  thereby  creat- 
ing an  obligation  upon  the  part  of  the  agent  to  pay  in  case  of  a 
failure  upon  the  part  of  the  makers  of  the  paper  to  provide  for  its 
payment  It  has  not,  however,  been  authoritatively  determined 
that,  where  an  agent  receives  commercial  paper  in  the  course  of 
the  collection  which  he  is  authorized  to  maKe  for  his  principal,  he 
may  not  indorse  such  paper  for  the  purpose  of  collection,  and  for 
the  purpose  of  collection  only  ;  it  being  suggested  that  such  an  in- 
■dorsement  is  not  creating  any  liability  in  the  name  of  his  princi- 
pal, but  is  simply  the  gathering  in  of  the  money  which  the  agent 
is  authorized  to  receive  and  remit  to  his  principal.  In  the  case 
at  bar,  however,  this  feature  in  respect  to  the  mdorsement  seems 
to  have  been  absent  Although  the  question  as  to  Dennison 's  good 
faith  was  submitted  to  the  jury,  and  seems  to  have  been  resolved 
in  his  favor,  the  conceded  facts  of  the  case  show  that  he  received 
tliis  check,  belonging  to  the  plaintiffs,  indorsed  in  their  name  by 
their  agent,  for  the  purpose,  at  least  partially,  of  paying  the  «gent  s 
debt  to  him.  He  therefore  knew  at  the  time  that  this  check  was 
received,  bearing  this  indorsement,  that,  in  paying  his  individual 
debts  with  that  check,  the  agent  was  not  acting  in  his  masters 
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business.  It  was  fipparent  that  the  agent  was  not  acting  within 
his  authority.  There  was  nothing  in  the  relations  between  the 
principal  and  the  agent  which  authorized  the  agent  to  apply  his 
principaFs  money  towards  the  liquidation  of  his  own  debt  And, 
as  has  already  been  suggested,  when  Dennison  received  this  check, 
indorsed  as  it  was  by  the  agent,  he  knew  that  the  agent  was  vio- 
lating his  authority,  because,  at  best,  he  only  had  the  right  to 
receive  the  money  for  the  purpose  of  transmission  to  his  principal. 

It  is  true  that  there  was  some  attempt  upon  the  .trial  to  show 
that  there  was  some  indebtedness  from  the  principal  to  the  agent 
on  account  of  commission.  But  no  definite  evidence  in  that  re- 
gard was  given.  There  was  no  proof  that  any  of  this  money  was 
due  to  this  agent  on  account  of  commission.  There  was  some  pre- 
tense that  some  commissions  were  due,  but  that  ceitainly  is  not 
sufficient  to  justify  an  appropriation  to  his  own  use  of  a  principal's 
money  by  an  agent;  and  a  party  who  aids  an  agent  in  a  scheme  of 
that  description  cannot  be  said  to  be  acting  in  good  faith.  There- 
fore, as  matter  of  law,  it  would  appear  that  Dennison  did  not  re- 
ceive this  check  in  good  faith,  as  he  knew  that  the  agent  was  mis- 
applying at  least  a  portion  of  the  proceeda  This  misapplication 
to  the  knowledge  of  the  party  advancing  the  money,  or  rather  the 
balance  of  the  money,  necessarily  tainted  the  whole  transaction, 
and  charged  him  with  knowledge  that  the  agent,  in  making  the 
indoraement,  was  not  acting  on  behalf  of  his  principal.  Under 
such  circumstances,  it  would  seem  that  there  was  no  question  for 
the  jury,  there  being  no  dispute  in  regard  to  the  facts,  and  that 
Dennison,  as  matter  of  law,  could  not  be  held  to  have  accepted  the 
check  in  good  faith,  relying  upon  an  apparent  authority. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event 

All  concur. 


Margaret  B.  Edson,  as  Executrix,  eta,  App'lt,  v.  John  K  Par- 
sons et  alj  as  Executors,  etc.,  Impleadeu,  eta,  Resp'ts. 

{Supreme  Court,  Oeneral  Term,  First  Department,  Filed  March  15,  1896.) 

Wills— Revocation  . 

Mutual  wills,  unless  executed  pursuant  to  a  contract  between  the  testa- 
tors, are  revocable  in  this  stale. 

Appeal  from  a  judgment,  dismissing  the  complaint  on  the 
merits. 

Joseph  II,  Choaie  and  Treadtoell  Cleveland,  for  app'lt ;  David  K 
Ogden,  for  resp'ts. 

FoLLETT,  J. — In  some  jurisdictions  the  rule  is  that  in  case  A 
and  B.  execute  wills  at  the  same  time,  each  having  knowledge  of 
the  provisions  of  the  other's,  each  giving  all  of  his  estate  or  a  de- 
finite sum  to  the  other,  neither  tesuitor  can  revoke,  in  the  lifetime 
of  both,  without  giving  notice  of  his  intentions  to  the  other.  But 
that  is  not  the  law  of  England  or  of  this  state.  Hohson  v.  Black- 
hum,  1  Keen,   273  :  1  Adams,  Eq.  274 ;  Ex  parte  Day,  1  Bradf. 
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(Sur.)  476;  Jarm.  Wills  (6th  Am.  Ed.)  29;  1  Williams,  Ex'rai 
(7th  Am.  Ed.)  9,  174.     In  the  case  first  cited  it  was  said : 

"I  have  no  hesitation  whatever  in  rejecting  the  allegation  pro- 
pounding  the  mutual  or  conjoint  will  as  that  of  the  party  deceased 
in  this  cause,  on  the  principle  that  an  instrument  of  this  nature  is 
unknown  to  the  testamentary  law  of  this  country ;  or,  in  other 
words,  that  it  is  unknown,  as  a  will,  to  the  law  of  this  country  at 
all.  It  may,  for  aught  that  I  know,  be  valid  as  a  compact ;  it  may 
be  operative  in  equity,  to  the  extent  of  making  the  devisees  of  the 
will  trustees  for  performing  the  deceased's  part  of  the  compact" 

In  Ex  parte  Day  the  learned  surrogate  of  the  city  and  county  of 
New  York  referred  to  the  judgment  above  quoted  as  follows: 

"So  far  as  this  judgment  proceeded  upon  the  revocability  of  a 
will  by  a  subsequent  testamentary  paper  duly  executed,  notwith- 
standing any  contract  to  the  contrary,  the  decision  is  beyond  criti- 
cism." 

We  find  no  case  in  England  or  in  this  state  holding  that  mu- 
tual wills  are  not  revocable  In  case  A.  and  B.  execute  their 
wills  in  like  manner,  each  giving  his  residuary  estate  or  a  definite 
amount  to  C,  either  testator  may,  without  notice,  revoke  his  will 
in  the  lifetime  of  both  or  after  the  death  of  the  other.  No  legal 
obligation  not  to  revoke  is  created  by  the  mere  execution  of  such 
wills.  But  in  case  A  and  B.  enter  into  a  contract  by  which  they 
agree  that  each  will  give  by  will,  to  the  other  a  definite  sum  or  a 
particular  estate,  and  each  executes  a  will  pursuant  to  the  contract, 
if  either  revokes,  without  notice,  the  other  may  compel  a  specific 
performance  of  the  contract,  or,  in  case  a  a  specific  performance  is 
impossible,  may  recover  damages  for  the  breach  of  the  contract 
In  case  A.  and  B.  agree  that  each  will  give  by  will  his  residuary- 
estate  or  a  definate  sum  to  C.,  and  they  concurrently  execute  their 
wils,  pursuant  to  the  contract,  each  having  full  knowledge  of  the 
contents  of  the  other's  will,  but  0.  having  no  knowledge  of  either, 
and  no  consideration  moving  from  him  to  either,  whether  C.  can 
compel  the  performance  of  the  contract  or  recover  damages  from 
the  estate,  in  case  the  provision  is  revoked,  need  not  be  deter- 
mined in  this  action,  because  we  are  of  the  opinion  that  no  such 
contract  is  established  by  the  evidence  in  the  case  at  bar.  The 
fact  that  the  wills  were  made  pursuant  to  such  a  contract  must  be 
established  by  tne  most  clear  and  satisfactory  evidence.  If  it  is 
recited  in  the  wills  that  they  were  so  made,  or  if  in  any  way  it 
appears  on  their  face  that  they  were  executed  pursuant  to  a  con- 
tract, it  is  quite  sufficient  The  existence  of  a  contract  may  also 
be  established,  outside  of  the  wills,  by  the  same  evidence  by  which 
the  existence  of  other  contracts  may  be  proved.  In  this  case  the 
evidence  by  which  the  plaintiflE  seeks  to  establish  the  existence  of 
a  contract  outside  of  the  wills  utterly  fails  to  convince  this  court 
that  the  wills  were  executed  pursuant  to  an  agreement  that  por- 
tions of  the  respective  estates  of  the  sisters  should  be  given  to 
Marraont  B.  Edson.  The  plaintiff,  to  establish  her  case,  introduced 
in  evidence  the  diaries  kept  by  the  sisters.  In  the  diary  of  Susan 
are  memorandums  of  their  consultations  with  their  counsel  about 
St.  Rep.,  Vol.  LXVI.        b^ 
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the  plieparatioQ  of  the  willd,  And  in  each  of  thetn  we  find  entries 
relating  to  the  most  trivial  oecurrenoes  in  their  daily  lives ;  but 
nowhere  is  there  any  suggestion  that  their  wills  were  made  pur 
suant  to  an  agreement,  wmch  seems  to  us  to  be^  at  least,  as  good 
evidence  of  the  nonexistenee  of  such  a  contract  as  the  entries  re- 
ferred to  are  of  its  existence.  On  turning  to  tlie  wilfe  of  the  sis- 
ters, we  find  no  evidence  in  either  that  they  were  executed  pur- 
suant to  an  agreement  that  the  amounts  bequeathed  by  each  to 
Marmont  should  not  be  subject  to  revocation  by  either  testatrix. 
The  judgment  should  be  affirmed,  with  cost& 
All  concur.  

The  People,  Resp't,  v,  Erastus  Wiman,  Applt 

{Supreme  Court,  General  Term,  First  Department,  Filed  March  16,  1895.) 

1.  FoROBBT — What  is  not. 

If  a  person,  not  a  member  of  a  Ann,  is  authorised  to  draw  the  firm 
checlcs,  an  abuse  of  that  authority  will  not  constitute  forgery. 

a.  Same. 

The  withdrawal  of  funds  bj  a  member  from  the  assets  of  the  firm  for 
his  own  purposes,  does  not  constitute  a  criminal  offense. 

Z,  Sahb. 

Where  the  alleeed  forgery  is  committed,  not  for  the  purpose  of  defraud- 
ing by  means  thereof,  but  for  the  mere  purpose  of  concealing  the 
misappropriation  of  money,  it  does  not  constitute  the  crime. 

4.  Appeal— Charge. 

Where  the  instructions  to  the  jury  entirely  eliminates  the  question  of 
criminal  intent,  npon  the  trial  of  an  indictment  for  forgery,  the  refusal  of 
a  request  to  charge  such  intent  is  error. 

5.  Evidence — Intent. 

Where,  upon  the  trial  of  an  indictment  for  forgery,  the  prosecution  has 
proved  the  indebtedness  of  the  defendant  on  the  question  of  his  intent,  he 
has  the  right  to  prove  the  means  which  he  had  to  meet  such  indebtedness, 
in  order  to  rebut  any  inference  which  might  be  drawn  from  such  indebt- 
edness. 

Appeal  from  a  judgment  of  conviction  for  forgery  in  the 
second  degrea 

B.  F,  Tracy,  for  app'lt ;  John  D.  Lindsay^  for  the  People. 

Van  Brunt,  P.  J. — In  the  disposition  of  this  a|Jj>eal  it  does  not 
seem  necessary  to  discuss  all  the  interesting  questions  which  have 
been  presentea  by  the  counsel  in  their  arguments.  There  is  sub- 
stantially no  conflict  of  evidence;  and  the  questions  which  arise 
thereon  relate  to  the  inferences  which  necessarily  must  be  or  which 
may  be  dmwn  therefrom.  It  appeal's  that  for  some  time  prior  to 
the  1st  of  January,  1889,  one  Robert  G.  Dun,  the  defendant  and 
others  had  been  engaged  in  the  business  of  carrying  on  a  mercan- 
tile agency,  the  principal  place  of  business  being  the  city  of  New 
York,  On  said  last-mentioned  day  the  said  Dun,  the  defendant, 
and  one  Arthur  J.  King  and  R>bert  D.  Douglass  entered  into  an 
agreement  whereby  they  agreed  to  associate  themselves  in  the 
business  of  carrying  on  a  mercantile  agency  for  the  period  of  five 
years  then  next  ensuing.  Such  agreement  recited  that  the  said  Dun 


Digitized  by 


Google 


Sup.Gk]  The  People  v,  Wiman  443 

was  the  proprietor  and  sole  owner  of  tbe  basiQess  known  as  the 
**  Mercantile  Agency,"  which  had  been  for  many  years  and  still 
was  conducted  under  the  name  of  R  G.  Dun  &  Co.  and  Dun, 
Wiman  &  Co.  in  various  cities  in  the  United  States  and  elsewhere, 
aad  of  all  tbe  chattels,,  plant,  fixtures^  records,  and  other  property 
used  in  said  business,  as  well  as  the  good  will  thereof,  ana  of  said 
firm  names.  This  agreement  providee:  That  Dun  sliould  oon- 
tribute  to  the  business  the  property  above  mentioned  and  de* 
scribed,  but  that  said  property  should  remain  his  sole  and 
undivided  property,  and  neither  the  association  nor  any  other 
member  of  it  had,  nor  by  said  acjreement  should  acquire,  any  right, 
title,  or  interest  therein.  That  Wiman,  King,  arid  Douglass  should 
devote  their  whole  time  and  attention  and  labor  to  tne  work  of 
promoting,  enlarging,  and  carrying  on,  and  making  profitable  the 
said  business.  That  for  theirservicesDun  should  pay  to  them  and  to 
each  of  them  as  follows:  To  Wiman,  a  sum  equal  to  seventeen  per 
cent  of  the  net  profits  of  the  business;  to  King,  a  sum  equal  to  six 
per  cent  of  said  net  profits;  and  to  Douglass,  a  sum  equal  to  five 
per  cent  of  the  net  profits — Dun  agreeing  that  the  sums  to  be 
paid  for  such  services  in  any  one  year  should  not  be  less  than 
$10,000  to  Wiman,  $5,000  to  King,  and  $5,000  to  Douglass.  The 
agreement  further  recited  that  the  association  was  formed  for  the 
purpose  of  encouraging  and  stimulating  in  thesaid  Wiman,  King, 
and  Douglass  a  jealous  pride  and  ambition  in  tlie  character  and  re- 
pute of  the  said  business,  as  well  as  to  induce  their  extraordinary 
exertions  in  building  up  and  extending  the  business  and  increas- 
ing its  profits;  and  that  to  that  end  the  articles  provided  that  their 
compensation  should  be  to  some  extent  contingent  upon  the  pro- 
fits of  the  business,  but  tluit  as  to  them  the  amount  of  the  profits 
only  afforded  the  basig  of  determining  the  amount  of  .their  salaries, 
and  that  neither  of  them  had  any  right,  title,  or  interest  in  or  to 
the  said  profits,  as  such.  Then  followed  provisions  as  to  how  the 
term' "net  profits'^  should  be  construed,  and  how  thev  were  to  be 
ascertained;  also,  a  provision  for  the  termination  of  the  association 
at  the  will  of  any  party  thereto  by  his  giving  oral  or  written 
notice  to  any  other  party  thereto  of  his  election  to  terminate;  and 
that  the  association  should  be  terminated  by  the  death  of  Wiman, 
King,  or  Douglass.  The  agreement  further  provided  that  upon 
the  termination  of  the  association  Dun  should  have  the  sole  and 
exclusive  right  to  the  possession  and  control  of  all  the  property 
of  said  agency,  and  of  the  records  and  books  of  account  thereof, 
and  to  the  liquidation,  adjustment  and  settlement  of  the  affairs 
thereof.  Then  followed  provisions  relating  to  the  event  of  the 
death  of  Dun  pending  the  term  of  the  association,  and  that  the 
business  during  the  term  of  the  association  should  be  carried  ou 
under  the  name  or  style  of  R  G.  Dun  &  Co. 

By  the  seventeenth  article  of  said  agreement  it  was  further  pro- 
vided: 

"That  no  party  to  this  agreement  shall  at  any  time  use  or  em- 
ploy the  saici  name  of  R  G.  Dun  &  Co.,  or  any  name  under  which 
said  business  shall  be  carried  on,  for  any  purpose  except  the  reg- 
ular and  proper  business  of  the  said  Mercantile  Agency,  and  that 
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neither  the  said  Wiman,  King,  nor  Douglass  shall  use  the  said  name 
in  making,  siguing,  drawing,  or  indorsing  auj  note,  bill  of  ex- 
change, draft  or  other  obligation  or  evidence  of  d«bt,  excepting 
only  mdorsemeats  of  such  papers  for  the  purpose  of  depositing 
the  same  to  the  credit  of  the  said  association  or  of  collecting  the 
same  for  the  account  of  the  association." 

By  the  eighteenth  clause  it  was  provided: 

"That  neither  the  said  Wiman,  King,  nor  Douglass  shall  in  his 
own  name  sign  or  indorse  any  note,  negotiable  instrument,  obli- 
gation, undertaking,  or  evidence  of  debt,  as  security,  either  in  form 
or  in  fact,  without  the  written  consent  of  said  Robert  G.  Dun." 

By  the  twenty-second  article  of  the  agreement,  Wiman  was  per- 
mitted to  draw  each  month  $3,000,  King  $1,000,  and  Douglass 
$1,000  from  the  cashier  of  the  agency. 

From  the  time  of  the  entering  into  this  agreement,  in  January^ 
1889,  as  had  been  done  for  many  years  previous,  business  as  a  com- 
mercial agency,  in  the  name  of  R.  G.  Dun  &  Co.  in  the  United 
States,  and  Dun,  Wiman  &  Co.  in  Canada,  was  carried  on.  The 
general  aflfaii-s  and  business  of  the  concern  were  under  the  defend- 
ant's charge  and  control,  subject  to  Dun's  directions,  except  the 
department  relating  to  New  York  City,  which  was  in  charge  of 
King,  and  the  other  agencies  in  the  state,  which  were  in  charge  of 
Douglass.  In  the  conduct  of  the  financial  affairs  of  the  associa- 
tion more  than  three-quarters  of  all  the  checks  issued  by  the  con- 
cern in  the  course  of  its  business  were  signed  by  the  defendant  io 
the  firm  name  of  R  G.  Dun  &  Co.,  the  others  being  signed  prin- 
cipally by  Douglass,  one  of  the  other  members  of  the  association  ; 
Dun  taking  but  little  apparent  interest  in  the  business,  and  being 
absent  more  than  half  of  the  time.  It  seems  to  be  admitted  by 
the  learned  counsel  for  the  defendant  that  under  the  prohibition 
contained  i.n  the  seventeenth  article  of  the  agreement  neither  of 
the  associates  other  than  Dun  would  have  had  the  right  to  sign  any 
checks.  But  an  examination  of  this  clause  seems  to  us  to  lead  to 
a  difiEerent  conclusion,  and  that  it  was  never  intended  to  deprive- 
the  members  of  the  association  of  the  right  to  sign  the  checks  of 
the  concern ;  and  that,  when  bills  of  exchange,  drafts,  or  other 
obligations  or  evidences  of  debt  were  referred  to,  it  was  not  thereby, 
intended  to  include  the  checks  which  were  necessary  to  be  signed 
and  issued  in  the  ordinary  transaction  of  the  business,  but  had  re- 
ference to  the  other  classes  of  mercantile  paper  which  would  come 
under  the  definition  of  "bills  of  exchange,  drafts,  or  other  obliga 
tions  or  evidences  of  debt"  In  fact,  the  practice  under  the  agree- 
ment showed  that  it  was  not  so  construed  by  any  of  the  parties 
thereto,  inasmuch  as  checks  were  uniformly  and  almost  exclusively 
signed  by  others  than  Dun.  Therefore,  in  the  consideration  of 
the  relation  of  these  parties  to  each  other,  we  must  assume  that 
there  was  no  intention  to  restrict  the  rights  of  those  associates  in 
respect  to  the  drawing  of  checks  in  the  ordinary  course  of  the 
business  of  the  agency.  It  seems  to  have  been  assumed  that,  by 
reason  of  the  association  of  these  parties  together,  they  would  have 
the  right  to  use  the  firm  name  in  respect  to  the  business  of  the  as- 
Hociation  generally;  and,  in  order  to  restrict  this  right,  it  was  con* 
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sidered  necessary  to  insert  the  prohibition  contained  in  the  articles 
of  the  association.  The  management  of  this  business,  as  has 
already  been  stated,  except  in  respect  to  the  city  of  New  York 
and  the  agencies  in  the  state  of  New  York,  was  in  the  hands  of 
Wiman;  and  Wiman,  Douglass,  and  King  substantially  managed 
the  whole  business  of  the  association,  with  little  interference  upon 
the  part  of  Dun.  For  several  years  prior  to  the  6th  of  February, 
1893,  the  defendant  had  been  largely  overdrawn  in  his  ac- 
counts with  the  association,  to  the  knowledge  of  Dun.  Upon  that 
day,  the  defendant,  desiring  an  additional  sum  of  $5^000  for  his 
own  purposes,  directed  the  cashier  of  the  concern  to  draw  a  check 
for  $5,000  to  the  order  of  one  E.  W.  Bullinger,  to  whom  the  con- 
cern was  then  indebted  in  a  sum  of  at  least  $15,000  telling  the 
eashier  at  the  time  that  Bullinger  wished  a  check  on  account  The 
cashier  filled  up  the  check  according  to  the  defendant's  directioaand 
delivered  it  to  him  unsign.  Upon  receiving  the  check,  the  defend- 
ant signe^i  it  "  R  G.  Dun  &  Co."  as  he  had  the  right  to  do,  and 
then  indorsed  thereon  the  name  of  Bullinger,  and,  indorsing  it  in 
his  own  name  deposited  the  check  to  his  own  credit  in  the  Central 
National  Bank,  and  used  the  money  for  his  own  purposes.  Bullin- 
ger had  made  no  demand  on  R  G.  Dun  &  Co.  or  the  defendant 
for  $5,000  on  the  6th  of  February,  and  he  never  saw  the  check  un- 
til the  17th  or  18th  of  February,  1893,  and  never  authorized  the 
defendant  to  sign  his  name  on  the  back  of  that  or  any  other  check, 
or  in  any  way  upon  a  piece  of  commercial  paper.  The  defendant 
was  subsequently  indicted  for  forging  the  name  of  Bullinger  upon 
the  back  of  this  check  with  intent  to  defraud,  and  also  for  utter- 
ing the  same  with  like  intent.  Upon  the  trial  the  defendant  was 
convicted  of  forgery  in  the  second  degree,  and  from  the  judgment 
thereup>n  entered  this  appeal  is  taken. 

Various  questions  are  presented  for  our  consideration,  among 
which  is  the  question  as  to  the  relation  which  Dun,  Wiman, 
Douglass,  and  King  bore  to  each  other  in  respect  to  this  businesa 
It  was  held  upon  the  trial  that  the  associates  were  not  partners, 
but  that  Wiman,  Douglass,  and  King  were  substantially  employes 
upon  a  salary.  As  between  the  pai*ties,  the  question  as  to  wnat 
relationship  has  been  created  by  association  depends  largely  upon 
intent  We  think  it  would  not  be  disputed  for  a  moment  but  that 
tlie  parties  to  this  agreement  became  partners  as  to  third  persona 
But  it  is  contended  upon  the  part  of  the  prosecution  that  no  such 
relation  existed  as  between  themselvea  As  already  suggested, 
the  solution  of  this  question  depends  largely  upon  the  intent  of 
the  parties  entering  into  this  agreement  and  association ;  and, 
while  it  may  not  be  possible  to  dispose  of  this  question  in  the  af- 
firmative as  a  matter  of  law,  yet  there  seems  to  have  been  amply 
sufficient  to  go  to  the  jury  thereon.  These  parties  were  associated 
together  in  a  common  enterprisa  The  written  agreement  seems 
to  have  been  intended  to  prevent  Wiman,  King,  and  Douglass 
from  having  any  interest  in  the  plant  of  the  business,  which  be- 
longed to  Dun  ;  and  the  business  generally  was  to  be  subject  to 
the  control  of  Dun  in  so  far  as  he  desired  to  act  contrary  to  the 
wishes  of  his  associates.     But  in  all  other   respects  the  associates 
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of  Dun  were  to  have  the  right  to  oonduet  the  business,  and  they 
did  conduct  it,  with  but  little  interference  or  supervision  upon 
the  p>art  of  Dun.  For  the  protection  of  his  capital,  Dun  placed 
certain  restrictions  upon  the  rights  of  his  associates  which  hereon- 
cieived  that  they  undoubtedly  would  have  had  in  the  absence  of 
such  restrictions ;  hence  the  article  in  regard  to  commercial  paper, 
etc.  But  it  was  nowhere  believed  necessary  to  confer  by  this  in- 
strument any  authority  upon  Dun's  associates  to  do  anything  in 
connection  with  the  business.  The  scope  of  the  agreement  is  al- 
most entirely  prohibitory,  and  does  not  attempt  to  confer  any  au* 
thority  or  rights,  except  in  so  far  as  it  may  define  the  extent  of 
the  interest  which  the  associates  were  to  have  in  t^e  association. 
It  was  assumed  by  all  these  associates  that  as  a  result  of  the  as- 
sociation, as  matter  of  law,  Wiman,  Douglass,  and  King,  as  well 
as  Dun,  could  sign  the  firm  nanw,  except  where  prohibited  by  the 
articles  of  agreement.  If  they  were  not  copartners, — if  it  was 
not  the  intention  that  they  should  be  copartners, — where  did  the 
associates  of  Dun  get  this  authority  ?  It  cannot  be  found  in  the 
agreement;  and  yet  it  was  taken  as  a  matter  of  course.  It  is 
further  to  be  observed  that  the  association  might  be  terminated  at 
any  insttmt,  at  the  will  of  any  party  thereto,  by  his  giving  oral  or 
written  notice  to  any  other  party  thereto  of  his  election  to  termi- 
nate it  Hence,  if  Winian,  King,  and  Douglass  were  mere  em- 
ployes of  Dun,  one  employe  by  giving  notice  to  another  employe 
had  the  power  to  terminate  the  employment  of  all;  a  fact  incon- 
sistent with  the  idea  of  mere  employment 

It  seems  to  us  upon  a  consideration  of  these  facts  that  at  least 
the  jury  would  have  been  justified  in  finding  that  it  was  the  in- 
tention of  these  associates  that  they  should  be  partners  in  this  ad- 
venture, and  have  all  the  rights  of  partners,  except  in  so  far  as 
they  were  restricted  by  the  terms  of  their  agreement  of  association. 
If  the  jury  so  found,  then  Wiman,  Douglass,  and  King  .were 
equally  with  Dun  liable  for  the  expenses  of  the  business,  which 
amounted  to  $2,600,000  per  year.  They  were  entitled  to  have  there- 
ceipts  of  the  business  applied  to  the  payment  of  these  obligations, 
ana  it  was  error,  iljerefore,  to  rule,  as  the  court  did,  that  it  was 
clear  that  Dun  was  the  owner  of  the  receipts  of  the  business,  and 
thus  deny  all  rights  of  his  associates  in  such  receipta 

The  court  was  requested  to  charge  as  follows  : 

•*That  in  determining  the  power  and  auth»>nty  of  Wiman  in 
respect  to  the  business  of  the  firm,  the  jury  is  not  bound  to  con- 
sider the  written  articles  of  copartnership  alone,  but  may  also  con- 
sider the  manner  in  which  the  parties  actually  conducted  the  busi- 
ness of  the  firm ;  and,  where  the  letter  of  the  articles  was  know- 
ingly and  intentionally  departed  from  by  the  parties,  the  practice 
and  custom  of  the  parties,  rather  than  the  letter  of  the  articles, 
shall  control." 
•     In  answer  the  court  said : 

**  Subject  to  what  I  stated  to  you,  gentlemen,  I  so  charge — sub- 
ject to  my  general  charga'' 

The  general  charge  of  the  court  had  been  that  under  the  con- 
tract and  the  letter,  heremafter  referred  to,  -received  by  the  de- 
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fendant,  be  had  no  right  to  take  from  the  assets  of  the  firm  to  his 
ovrn  use  more  than  $3,000  a  month.  The  court  also  stated  to  the 
jury  that  the  question  for  them  to  decide  was : 

**  Did  he  write  the  name  of  Bullinger  on  the  back  of  that  check 
with  intent  to  get  this  money  from  the  firm,  that  he  had  no  right 
to  take,  and  apply  it  to  his  own  purposes?  In  other  words,  did 
he  write  the  name  of  Bullinger  upon  the  back  of  that  check  with 
the  intent  to  defraud  Mr.  Dun  or  his  partners  ?*' 

The  evidence  in  this  case  showed  that,  to  the  knowledge  of  Dun^ 
Wiman  had  been  in  the  habit  of  overdrawing  his  account  for  sev- 
eral years.  Dun  would  protest,  Wiman  would  repent,  and  to  Dun's 
knowledge,  repeat  theoflfense  immediately  thereafter.  On  the  12th 
of  January,  1898,  Dun  wrote  to  Wiraan  protesting  against  his  over- 
drafts. Wirnan  replied,  admitting  the  charge,  explaining  the  rea- 
sons why  it  had  occurred  and  promising  not  to  increase  the  amount; 
and  shortly  thereafter  he  drew  the  check  and  made  the  indorsement 
in  question,  in  accordance  with  his  usual  habit.  It  would  seem^ 
under  these  circumstances,  that  it  was  a  question  for  the  jury  to  de- 
termine as  to  whether  the  prohibitions  or  the  articles  of  association 
had  not  been  so  far  departed  from  and  so  habitually  transgressed^ 
to  tlie  knowledge  of  the  party  now  claiming  to  nave  b^n  de- 
frauded, that  upon  the  act  of  the  defendant  in  drawing  the  check 
in  question,  for  the  purpose  of  transferring  a  portion  of  the  funds 
of  the  firm  to  his  own  private  account,  a  criminal  intent  to  defraud 
could  not  be  predicated. 

The  further  question  presented  is  as  to  whether  an  intent  upon 
the  part  of  the  defendant  to  defraud  his  copartners  would  be  suf- 
ficient to  justify  a  conviction  of  forgery  under  this  indictment.  By 
the  charge  of  the  court,  all  questions  as  to  whether  the  indorse- 
ment was  made  with  intent  to  defraud  Bullinger  cm*  to  defraud  the 
bank  in  which  Wiman  deposited  the  checks  were  excluded  from  the 
consideration  of  the  jury.  The  only  fraud  which  it  was  claimed 
the  defendant  had  attempted  to  perpetrate  was  upon  the  firm  of 
R  G.  Dun  &  Co.  Unless,  therefore,  the  unauthorized  indorsement  of 
the  check  was  made  with  the  intent  and  for  the  purpose  of  de- 
frauding the  firm,  the  defendant  was  entitled  to  an  acquittal.  If 
Wiman  was  a  member  of  this  firm,  the  withdrawal  of  these  funds 
from  the  assets  of  the  firm  for  his  own  purposes  would  not  con- 
stitute a  criminal  oflense.  Even  if  he  was  not  a  member  of  the 
firm,  he  was  authorized  to  draw  the  firm  checks ;  **  and  abuse  of 
that  authority,  even  though  otherwise  criminal,  would  not  consti- 
tute forgery.  It  might  be,  under  such  circumstances,  a  fraud  up- 
on the  firm,  but  such  fraud  would  not  of  itself  constitute  the  crime 
of  forgery."     If  Wiman  was  a  member  of  the  firm  the  misappro- 

f)riation  of  the  funds  of  the  firm  to  his  own  use  would  not  subject 
lim  to  criminal  process;  and,  even  if  not  a  member  of  the  firm,  he 
having  authority  to  draw  the  check  in  question,  —  the  crime  al- 
leged relating  solely  to  the  indorsement,  —  the  criminal  intent 
must  apply,  not  only  to  the  drawing  of  the  check,  but  to  the  un- 
authorized indorsement  The  evidence  in  this  case  shows  that  the 
intent  to  defraud,  if  any  existed,  related  entirely  to  the  drawing  of 
the  check,  and  that  the  unauthorized  indorsement  was  resorted  to- 
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for  the  parpose  of  concealing  the  overdraft  It  is  conceded  tbat 
there  was  no  intention  upon  the  defendant's  part  to  defraud  Bui- 
linger,  nor  is  it  claimed  that  he  believed  that  BuUinger  could  in- 
cur any  liability  because  of  such  indorsement,  as  the  defendant 
well  knew,  and  as  the  court  charged  the  jury,  he  believing  that 
the  check  would  be  paid  on  presentation  at  the  bank  upon  which 
it  was  drawn,  the  firm  having  ample  funds  to  meet  the  sama  It 
would  seem  that  the  intent  to  defraud  which  is  spoken  of  by  the 
statute  must  have  some  relation  to  the  act  which  is  claimed  to  con*  ^ 
stitute  the  forgery;  and  where  the  alleged  forgery  is  committed, 
not  for  the  purpose  of  defrauding  by  -means  thereof,  but  for 
the  mere  purpose  of  concealing  the  misappropriation  of  money, 
it  does  not  constitute  the  crime.  This  principle  is  recognized  by 
Wharton  (section  1444),  where  he  says  that  in  forgery  it  is  not 
necessary  to  have  in  mind  an  intent  to  defraud  a  particular  person, 
if  the  consequences  of  the  act  wouid  necessarily  or  might  possibly 
be  to  defraud  any  person.  But  there  must,  at  all  events,  be  a  possi- 
bility of  some  person  l>eing  defrauded  by  the  forgery.  There  was 
no  possibility  of  Dun  &  Co.  being  defrauded  by  the  alleged  forg- 
ery in  this  case. 

That  it  was  necessary  that  this  intent  to  defraud  in  reference  to 
the  matter  of  indorsement  should  be  present  seems  to  have  been 
recognized  by  the  court  when  it  instructed  the  jury,  at  the  end  of 
its  charge,  that  if  they  found  that  Wiman  believed  that  under  the 
rules  of  law  applicable  to  commercial  paper  he  had  legal  authority 
to  use  the  name  of  a  person  as  payee  to  whom  it  was  not  intended 
that  the  check  should  be  paid,  and  to  indorse  such  name  on  the 
back  of  the  check,  such  indorsement  is  not  forgery.  The  court, 
however,  during  the  progress  of  the  summing  up  of  the  counsel 
for  the  defendant,  declined  to  permit  him  to  discuss  the  facts  and 
circumstances  upon  which  this  proposition  is  predicated.  The 
court  interruptea  the  counsel  for  the  defendant  in  his  summing  up, 
and  the  counsel  stated  that  his  summing  up  related  to  this  pro- 
position, which  he  would  request  the  court  to  charge  as  follows: 
*'I  shall  ask  your  honor  to  charge  the  jury  that,  if  the  defendant 
believed  that  under  the  rules  of  commercial  law  he  had  l^al  author- 
ity to  make  this  check  and  indorse  it  as  he  did,  the  crime  is  not 
forgery.*'  The  court  answered:  **That  I  shall  refuse."  The  coun- 
sel for  the  defendant  excepted,  and  then  proceeded  with  his  sum- 
ming up,  abandoning  his  argument  upon  that  point  As  has  been 
seen,  the  court  at  the  close  of  the  charge  presented  the  proposition 
to  the  jury,  and  no  opportunity  was  offered  for  the  counsel  to  ad- 
dress the  jury  in  respect  to  the  point  in  the  discussion  of  which  he 
was  interrupted.  Nor  was  there  any  retraction  by  the  judge  of 
what  he  had  said  during  the  summing  up.  There  were  thus  two 
inconsistent  propositions  before  the  jury,  and  it  is  impossible  to 
determine  by  what  rule  they  wereguidea  in  the  oonsiaeration  of 
the  case. 

The  court  also  seems  lo  have  entirely  taken  from  the  jury  the 
question  of  criminal  intent.  The  defendant  requested  the  court  to 
charge  as  follows: 

"Unless  the  jury  find  that  the  acts  charged   were  committed 
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with  crimiDal  intent,  the  defendant  is  entitled  to  an  acquittal." 
In  answer  to  this  request,  the  court  said  to  the  jury: 
"I  charge  you  unless  the  act  was  committed  with  intent  to  de- 
fraud, as  I  explained  it  to  jou,  the  defendant  is  entitled  to  an  ac* 
quittal.     I  refuse  to  charge  as  requested" 

During  the  charge  the  court  charged  the  jury  in  respect  to  the 
meaning  of  the  word  "defraud"  as  follows: 

"  'Defraud*  has  been  defined  of  follows:  *To  deprive  of  right, 
either  by  obtaining  something  by  deception  or  artifice,  or  by  tak- 
ing something  wrongfully  without  the  Knowledge  or  consent  of  the 
owner/  And  I  think  that  this  is  as  good  a  definition  of  defraud' 
as  I  know  ot" 

It  will  be  at  once  seen  that  this  definition  is  fatally  defective, 
so  far  as  relates  to  criminal  proceedings,  as  the  last  branch  of 
the  proposition  takes  no  cognizance  whatever  of   the   question 
of  intent    The  jury  were  by  this  definition,  in  effect,  charged  that 
if  Wiman  wrongfully  took,  "without  the  knowledge  or  consent  of 
Dun,  the  money  in  question,  although  he  may  have  believed  that 
he  had  the  right  to  take  the  money,  he  was  guilty  of  the  intent 
to  defraud  required  by  the  statute;  thus,  as  has  already  been 
intimated,  eliminating  the  one  element  which  it  has  been  repeat- 
edly held  must  be  present,  namely,  the  criminal  intent     It  is. un- 
doubtedly true  that,  in  order  to  constitute  a  crime,  the  doing  of 
the  act  prohibited,  with  the  intent  to  do  the  act,  is  suflBcient,  al- 
though the  party  may  not  be  aware  of  the  fact  that  he  is  trans- 
gressing the  law.     But  there  is  no  possibility  of  an  act  of  fraud 
being  committed  without  a  fraudulent  intent     The  word  "fraud" 
imports  guilty  kribwledga     A  man  supposing  that  he  has  a  right 
to  property,  and  tsiking  it  without  the  knowledge  or  consent  of  the 
owner,  would  under  this  definition  be  held  to  be  defrauding  the 
owner  if  it  should  subsequently  turn  out  that  his  supposed  right 
was  without  foundation.  In  oraer  that  there  should  be  no  mistake 
upon  this  point,  the  court,  subsequent  to  the  giving  of  this  defi- 
nition, expressly  charged  the  jury  that  the  question  for  them  to 
determine  was :     Did  he  write  the  name  of  Bullinger  on  the  back 
of  that  check  with  the  intent  to  get  this  money  from  the  firm  that 
he  had  no  right  to  take,  and  apply  it  to  his  own  purposes  ?"    No 
question  of  criminal  intent  was  submitted,  the  only  question  of  in- 
tent submitted  being  an  intent  to  do  an  act  which  was  not,  by  any 
means,  of  necessity  criminal.  Even  if  Wiman  believed  he  had  the 
right  to  take  this  money  because  of  the  course  of  previous  deal- 
ings, the  jury  were  instructed  that,  if  he  took  it  intending  to  take 
it,  he  was  guilty  of  an  intent  to  defraud.     An  intent  to  defraud 
would  seem  to  involve  some  moral  turpitude;  but  under  this  in- 
struction a  mistake  as  to  property  rights  is  of  itself  sufiicient  to 
justify  a  finding  of  fraud.  This  is  carrying  the  definition  of  "fraud" 
much  further  than  has  yet  been  done.     We  think  that  in  thus  in- 
structing the  jury  the  question  of  criminal  intent  was  entirely  elim- 
inated, and  under  these  circumstances  the  refusal  of  the  request  to 
charge  was  error. 

There  would  seem  also  to  have  been  error  either  in  the  admis- 
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sion  or  the  exclusion  of  testimony.  Tiie  prosecution  were  permit- 
ted to  prove  the  overdrafts  of  Wuuan,  and  his  want  of  funds  Id 
the  bank  to  meet  the  same,  upon  the  theory  that  this  evidence  was 
competent  upon  the  question  of  the  intent  to  defraud  Dun  and  his 
associates  by  the  drawing  of  the  check  in  question.  But  when  the 
defendant  attempted  to  establish  his  pecuniary  condition  by  .^hew- 
ing the  value  of  the  property  which  he  owned,  that  evidence  was 
excluded.  And  it  seems  to  us,  certainly,  that,  if  it  was  competeot 
upon  the  part  of  the  prosecution  to  prove  the  indebtedness  of  Wi- 
man  on  the  question  of  his  intent,  he  had  the  right  to  prove  the 
means  which  he  had  to  meet  such  indebtedness,  in  order  that  be 
might  rebut  any  inference  which  might  be  drawn  from  such  in- 
debtedness. It  is  not  intended  to  countenance  for  a  moment  bj 
this  suggestion  the  theory  that,  if  Wiman  was  guilty  of  a  foi-gery 
in  the  obtaining  of  this  money,  the  fact  that  he  intended  or  hi)[)ed 
or  expected  to  return  it  in  any  way  qualified  the  nature  of  his  act 
It  would  certainly  be  an  anomaly  in  the  law  that  an  intent  lo  make 
reparation,  and  the  ability  to  do  so,  would  make  acts  innocent 
which  otherwise  would  be  criminal  The  taking  of  the  money  of 
another  knowingly  wrongfully  is  to  defraud;  and  the  act  is  not 
qualified  by  the  intent  to  return.  The  thief  cannot  be  heard  to 
say :  **It  is  true  I  stole  the  money  today,  but  I  intended  to  return 
it  to-morrow,  and  therefore  I  am  innocent"  Nevertheless,  as  al- 
ready stated,  if  it  was  competent  for  the  prosecution,  for  the  pu^ 
pose  of  showing  intent,  to  prove  partitCUy  the  financi&l  condition 
of  Wiman,  he  had  a  right  to  prove  the  balanca  The  judgment 
should  be  reversed,  and  a  new  trial  ordered. 

O'Brien,  J.  (concurring.) — It  is  conceded  that  the  defendant 
had  the  riglit  to  sign  checks  in  the  name  of  R  G.  Dun  &  Ca 
Whether  such  right  was  conferred  upon  him  by  express  or  implied 
authority,  or  by  virtue  of  his  status  as  a  partner  in  the  firm,  seems 
to  me  immaterial,  so  far  as  it  aflfects  the  crime  with  which  the  de- 
fendarit  stands  charged.  He  was  not  cal1e<l  upon  to  answer  for 
having  made  the  check,  but  for  having,  with  intent  to  defraud,  in- 
dorsed the  name  of  Bullinger  upon  the  back  thereof.  If,  therefore^ 
he  had  made  the  check  to  Bullinger's  order,  having  originally  in- 
tended to  deliver  it  to  him,  and  subsequently,  having  changea  his 
mind,  he  indorsed  the  check  with  intent  to  defraud,  he  would  beaa 
guilty  of  the  crime  of  forgery  as  though  he  had  made  the  check 
with  the  original  intention  of  having  it  payable  to  the  order  of 
Bullinger,  without  intending  to  deliver  it  to  him,  but  to  indorse 
the  latter*s  name  thereon,  and  thus  fraudulently  obtain  the  money 
represented  by  the  check.  In  other  words,  by  the  act  of  indors- 
ing the  name  of  Bullinger  with  criminal  intent,  he  would  be  guilty 
of  forgery,  whether  he  had  or  had  not  been  guilty  of  any  inde- 
pendent or  separate  fraud  in  signing  the  check.  The  evidence 
shows  beyond  dispute  that  without  authority  he  indorsed  the  name 
of  Bullinger  thereon  ;  and  whether  he  was  guilty  or  not  of  an  in- 
dependent fraud  in  signing  the  check  could  not  lessen  his  guilt, 
if  established,  of  having,  with  intent  to  defraud,  forged  the  name 
of  Bullinger.     The  intent  with  which  the  act  was  done  was  an  es- 
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sential  ingredient  of  the  crime,  and,  being  a  question  of  fact,  and 
not  of  law,  it  was  necessary  that,  under  proper  instructions,  it 
should  be  submitted  to  the  jury,  to  whom  the  solution  of  the  ques- 
tion of  fact  belonged.  It  was  importacii  to  the  rights  of  the  de- 
fendant that  this  question  should  be  clearly  presented  to  the  jury, 
and  where,  as  in  the  case  at  bar,  this  was  not  done,  it  cannot  be 
regarded  as  a  harmless  error.  'I  concur,  therefore,  in  the  result 
reached  by  the  presiding  lustice,  that  the  judgment  of  conviction 
should  be  reversed,  and  the  defendant  have  a  new  trial. 

FoLLETT,  J.  (dissenting.)— February  21,  1894,  the  defend- 
ant was  charged  by  an  indictment  with  having  com- 
mitted,  February  6,  1893,  the  crime  of  forgery  in  the  second 
degree, — by  the  first  count  with  having  feloniously  forged, 
with  intent  to  defraud,  the  signature  of  the  payee;  and 
by  the  second  count  with  having  feloniously  uttered,  with 
intent  to  defraud,  the  forced  signature  of  the  payee  of  the 
check  of  which  the  following  is  a  copy : 

**No.  67,788. 

*'The  Mercantile  Agency,  R  G.  Dun  &  Ca 

"  New  York,  Feb.  6th,  1893. 
"  Chemical  National  Bank :     Pay  to  the  order  of  E.  W.  Bal- 
linger,  five  thousand  dollars. 
"  $5,000.00.  R  G.  Dun  &  Co." 

In  June,  1894,  a  trial  was  had,  which  resulted  in  a  verdict  of 
guilty,  and  June  20,  1894,  the  defendant  was  sentenced  to  im- 
prisonment in  a  state  prison  for  five  years  and  six  months.  The 
following  are  the  provisions  of  the  Penal  Code  under  which  it  is 
urged  that  the  defendant's  act  was  a  crime : 

'*  Sec  511.  A  person  is  guilty  of  forgery  in  the  second  degree 
who,  with  intent  to  defraud :  *  *  ^  (2)  Forges  *  *  *  an 
instrument  or  writing,  being  or  purporting  to  be  the  act  of  ano- 
ther, by  which  a  pecuniary  demand  or  obligation  is  or  purports 
to  be  or  to  have  been  created,  increased,  discharged,  or  diminished 
or  in  any  manner  aflfected,  or  by  which  any  rights  or  property 
whatever  are  or  purport  to  be  or  to  have  been  created,  transferred, 
conveyed,  discharged,  increased,  or  diminished,  or  in  any  manner 
affected,  the  punishment  for  forging,  altering,  or  counterfeiting 
which  is  not  hereinbefore  prescribed,  by  which  false  making,  forg- 
ing, altering,  or  counterfeiting,  any  person  may  be  bound,  affected, 
or  in  any  way  injured  in  his  person  or  property." 

"  Sea  521.  A  person,  who,  knowing  the  same  to  be  forged  or 
altered,  and  with  intent  to  defraud,  utters,  offers,  disposes  of  or 
pats  off  as  true,  or  has  in  his  possession,  with  intent  so  to  utter, 
offer,  dispose  of,  or  put  off,  either  *  *  *  (3)  a  forged  will, 
deed,  certificate,  endorsement,  record,  instrument  or  writing,  or 
other  thing,  the  false  making,  forging,  or  offering  of  which  is 
punishable  as  forgery,  is  guilty  of  forgery  in  the  same  degree  as 
if  he  had  forged  the  same." 

It  was  proved  by  undisputed  evidence  that  the  check  was  filled 
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oat  by  the  direction  of  the  defendant ;  that  he  signed  it  on  the 
day  of  its  date,  and  on  the  same  day  indorsed  thereon,  witliout 
authority,  the  name  of  the  payee,  and  deposited  the  check  so  in- 
dorsed with  the  Central  National  Bank,  which  February  6,  1893, 
gave  him  credit  therefor;  and  that  February  7,  1893,  the  check 
was  paid  to  said  bank  hv  the  drawee,  and  charged  to  the  account 
of  R  G.  Dun  k  Co.  The  defenditnt  was  sworn  on  the  trial,  and 
he  testified  that  Edward  W.  Bullinger,  the  payee,  gave  him  no 
permission  to  indorse  his  name  on  that  or  any  other  check,  and 
that  he  did  not  notify  Mr.  Bullinger  that  he  had  made  the  in- 
dorsement He  further  testified  that  Mr.  Bullinger  was  a  creditor 
of  the  firm  of  R  G.  Dun  k  Co.  for  more  tiian  $15,000,  and  that 
he  drew  and  indorsed  the  check  in  that  form  to  transfer  the  funds 
of  R  G.  Dun  k  Ca  to  his  own  account  and  conceal  the  transac- 
tion. On  Friday,  February  17,  1893,  the  existence  of  the  check 
was  discovered  by  Robert  D.  Douglass,  one  of  the  members  of  R 
G.  Dun  &  Ca  and  on  the  next  day  the  fact  that  the  discovery 
had  been  made  became  known  to  the  defendant,  who  on  Monday, 
Febrilary  20th,  wrote  and  mailed  this  letter,  which  was  received 
by  Robert  G.  Dun,  to  whom  it  was  addressed 

**  314  Broadway,  New  York,  Eebruary  20,  1893. 
"  My  Dear  Mr.  Dun:  I  have  had  occasion  to  write  you  more  than 
once  in  terms  of  great  humiliation,  but  never  brfore  under  such 
circumstances  as  now,  in  which  I  have  a  confession  to  make  to 
you.  It  is  that  improperly  and  fraudulently  I  have  signed  the 
name  of  Mr.  E.  W.  Bullinger  on  the  back  of  two  checks  of  your 
firm  made  to  his  order.  I  will  not  urge  that  this  was  done  with- 
out any  evil  intent,  or  that  he  would  not  have  signed  them  himself 
had  I  asked  him,  or  that  I  had  any  intention  of  defrauding  you 
or  him.  Simply  and  frankly,  I  must  say  that  I  committed  this 
act  without  authority  and  most  imprudently,  and  can  ask  no  ex- 
cuse nor  palliation  of  the  oflfense,  except  such  as  in  your  abun- 
dant charity  and  goodness  of  heart  you  may  in  mercy  extend  to 
me.  For  the  sake  of  my  dear  wife  and  children,  and  for  the  sake 
of  the  long  service  rendered  to  you,  I  pray  God  your  heart  may 
still  be  softened  towards  me,  and  that  I  may  not  be  made  to  suffer 
the  penalty  of  my  offense. 

"Respectfully,  Erastus  Wiman.*' 

January  7,  1893,  the  defendant  had  drawn  a  check  to  the  order 
of  K  W.  Bullinger  for  $5,000  on  the  Chemical  Bank,  and  signed 
it  "  R  Q.  Dun  k  Co.,"  and  had  indorsed  thereon  the  name  of  E. 
W.  Bullinger,  and  applied  the  avails  to  his  own  use.  The  fore- 
going letter  refers  to  this  check,  and  to  the  one  set  out  in  the  indict- 
ment 

Before  discussing  the  particular  questions  raised  on  this  appeal, 
it  will  be  well  to  state  the  rules  of  law  relating  to  the  crime  of 
which  the  defendant  was  convicted.  By  the  common  law,  forgery 
was  classed  with  offenses  known  as  "  cheats,"  and  if  an  instn;- 
ment  or  document  was  falsely  made,  altered,  or  uttered,  with  in- 
tent to  defraud,  though  no  one  was  actually  cheated  or  defrauded, 
the  crime  of  forgery  was  committed.     1  Bish.  Cr.  Law  (8th  Ed.) 
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section  572  ;  2  Bish  Or.  Law  (8th  Ed.)  §§  521,  597 ;  2  East,  P.  G 
854;  Steph.  Dig.  Cr.  Law,  arta  855,  856;  3  Co.  Inst  168.  The 
ingredients  of  me  offense  are  the  same  under  the  Penal  Code  of 
this  state : 

"  Sea  509.  A  person  is  guilty  of  forgery  in  the  first  degree  who, 
with  intent  to  def mud,  forges"  certain  specific  documents. 

"  Sea  511.  A  person  is  guilty  of  forgery  in  the  second  degree 
who,  with  intent  to  defraud,  forges"  certain  specific  instruments. 

The  ingredients  of  the  offense  are  (1)  counterfeiting  certain 
specified  instruments  (2)  with  intent  to  defraud.  That  the  de- 
fendant drew  the  check,  and,  without  the  authority  of  Bullineer, 
indorsed  his  name  thereon,  is  confessed.  This  was  counterfeit- 
ing. The  only  other  ingredient  necessary  to  be  established  to 
prove  the  commission  of  Uie  crime  of  forgery  was  to  show  that 
the  signature  was  made  with  intent  to  defraud.  The  statute  does  not 
'require  that  the  counterfeiting  be  done  with  intent  to  def raud  a 
particular  person,  but  if  it  was  done  with  the  intent  to  defraud  any 
one  it  is  sufficient.  Neither  thecommon  law  nor  the  statute  requires 
tliat  the  counterfeiting  be  done  with  intent  to  perpetuate  a 
criminal  fraud,  for  the  commission  of  which  the  perpetrator 
would  be  indicted ;  but  if  the  fraud  intended  be  a  commercial 
one,  by  which  another  is  defrauded  or  intended  to  be  defrauded, 
by  imposing  an  apparent  liability,  or  hy  depriving  him  of  some 
right  or  property,  it  is  sufficient  An  intent  to  commit  an  in- 
dei>endent  fraud  is  not  in  all  cases  a  necessary  ingredient  of 
the  crime  of  forgery.  In  case  A.  has  a  credit  with  a  solvent 
bank  for  $1,000,  and  draws  his  check  thereon,  for  $100,  to  the 
oixler  of  B.,  indorses  his  name  thereon,  knowing  that  he  has  no 
authority,  and  n^otiates  the  check  at  another  bank,  he  is  guilty 
of  forgery.  It  is  a  fraud  on  B.  to  assume  to  impose  a  possible  lia- 
bility on  bim,  and  it  is  also  a  fraud  on  the  bank  taking  the  check. 
In  such  a  case  it  is  not  necessary  to  show  that  A.  intended  to  de- 
fraud B.,  the  bank  taking  the  check,  or  any  subsequent  holder  of 
the  amount  of  the  check,  and  it  would  be  no  defense  to  show  that 
A  believed  the  check  would  be  paid,  or  to  show  that  it  was  paid. 
The  drawer  and  drawee  might  both  fail,  and  B.  be  put  to  his  de- 
fense. The  act  supposed  is  a  fraud  in  and  of  itself.  But  if  A., 
instead  of  negf)tiating  the  check,  had  personally  presented  it  to  the 
bank  on  which  it  was  drawn,  and  received  the  money  thereon,  it 
would  be  necessary  to  show  that  he  intended  to  commit  some  in- 
dependent ulterior  fraud.  If  it  could  be  shown  that  he  made,  in- 
dorsed, and  procured  the  check  to  be  paid  to  himself,  on  which 
B.'s  signature  was  counterfeited,  with  intent  to  use  it  as  evidence 
of  the  payment  of  his  debt  of  $100  toB.,  the  act  would  be  forgery 
within  section  521  of  the  Penal  Code.  The  qnestion  whether  the 
defendant  made,  indorsed,  and  negotiated  this  check  with  intent 
to  defraud  E.  W.  Bullinger  or  the  Central  National  Bank  was  not 
submitted  to  the  jury,  but  wasexpressly  withdrawn  by  the  learned 
trial  judge — we  think  erroneously — from  their  consideration.  The 
case  was  submitted  to  the  jury  on  the  theory  that  it  was  necessary 
to  show  that  the  defendant  made  the  check  and  counterfeited  the 
indorsement  of  E.  W.  Bullinger  with  intent  to  defraud  R  G.  Dun 
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&  Co.,  on  which  theory  this  judgment  must  stand  or  fall.  This 
brings  us  to  the  question  whether  any  substantial  error  was  com- 
mitted in  submitting  this  issue,  or  in  the  reception  or  rejection  of 
evidence  bearing  on  it. 

It  was  urged  on  the  trial,  and  it  is  urged  in  this  court,  that  the 
defendant  was  a  partner  of  R  G.  Dun  k  Co.,  and,  being  such, 
that  his  secret  withdrawal  of  the  partnership  funds  for  his  indi- 
vidual use  was  neither  a  fraud  nor  a  crime.     We  think  the  issues 
whether,    under   the  contract,  tlie  defendant   was  a  partner,  or 
whether  he  believed  himself  to  be  one,  were  not  material.     Part- 
ners  occupy  fiduciary  relations  towards  each  other,  and  if  one 
partner  misappropriates   the  funds  or  property  of  the  firm   he 
commits  a  fraud  on  his  copartners.    In  case  one  member  of  a  firm 
secretly  withdraws  the  firm  assets  and  converts  them  to  his  own 
use,  without  the  assent  of  his  partners,  he  commits  a  commercial 
fraud.     It  certainly  will  not  be  contended  that  it  is  impossible  for 
one  partner  to  defraud  his  copartners  or  the  firm  of  which  he  is  a 
member.      The  evidence  given  by  the   defendant  conclusively 
shows  that  he  had  no  right  to  use  the  partnership  funds  for  his 
own  purposes,  and  that  he  knew  it.      It  was  not  shown  thai  the 
other  members  of  R  G.  Dun  &  Co.  had  assented  to  such  use,  but, 
on  the  contrary,  frequent  and  sharp  letters  of  reproval  were  writ- 
ten the  defendant  criticising  him  for  having  so  used  funds,  and 
forbidding  such  use'tliereafter,  and  the  defendant  frequently  prom- 
ised in  writing  that  he  never  would  so  offend  again.  That  the  de- 
fendant did  apply  the  $5,000  received  by  means  of  this  check  to  his 
individual  use,  and  attempted  to  conceal  the  fact,  is  not  denied.  To 
do  this  was  a  fraud,  and,  if  accomplished  by  means  of  forgery,  it 
was  a  crime.      It  is  ao  defense  for  the  defendant  to  prove  that  it 
was  within  his  power  to  have  accomplished  the  same  end   by 
means  which  were  not  criminal.     The  answer  is  that  h^  chose,  not 
lawful,  but  unlawful,  means  to  accomplish  his  purpose,  and  such 
as  are  condemned  as  a  crime.      By  indorsing  the  name  of  E.  W. 
Bullinger  upon  this  check,  and  depositing  it  to  his  credit  in  the 
Central  National  Bank, — not  the  bank  upon  which  it  was  drawn 
— he  assumed  to  create  a  liability  by  counterfeiting  his  signature, 
which  was  a  crime.      As  before  stated,  it  was  a  crime  in  and  of 
itself,  and  it  was  also  a  crime  within  the  issue  submitted  to  the 
jury,  that  issue  being  found  in  favor  of  the  people. 

The  question  whether  the  defendant  drew  this  check  and 
counterfeited  the  signature  of  E.  W.  Bullinger  with  intent  to  de- 
fraud R.  G.  Dun  &  Co.  was  submitted  to  the  jury,  and  found 
against  the  defendant,  upon  evidence  which  we  think  entirely  suf- 
ficient to  sustain  the  verdict  The  defendant's  letter  of  February 
20,  1893,  was  sufficient,  in  connection  with  the  undisputed  facts 
and  circumstances,  to  sustain  the  verdict  that  the  act  was  done 
with  intent  to  defraud  the  firm.  No  error  was  committed  by  the 
refusal  of  the  court  to  advise,  pursuant  to  section  410.  Code  Or. 
Proc.,  the  jury  to  acquit  the  defendant  In  this  connection  the 
court  was  asked  to  charge : 

*'  (3)  Unless  the  jurv  find  that  the  acts  charged  were  committed 
with  criminal  intent,  the  defendant  is  entitled  to  an  acquittal" 
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The  coart  refused  to  charge  in  the  langaage  of  the  request,  and 
repeated : 

"  I  charge  you,  unless  the  act  was  committed  with  intent  to  de- 
fraud, as  I  explained  it  to  you,  the  defendant  is  entitled  to  an  ac- 
quittal.    I  refuse  to  charge  as  requested." 

To  this  the  defendant's  counsel  excepted.  The  court  in  its 
charge  had  previously  defined  the  word  "aefraud"  as  follows : 

"  *Defraua' "  has  been  defined  as  follows :  *  To  deprive  of  right, 
either  by  obtaining  something  by  deception  or  artifice,  or  by  tak- 
ing something  wrongfully  without  the  knowledge  or  consent  of 
the  owner.'  And  I  think  that  is  as  good  a  definition  of  'defraud' 
as  I  know  of.  The  mtent  must  be  to  deprive  a  person  of  a  right, 
either  by  obtaining  something  by  deception  or  artifice,  or  by  tak- 
ing something  wrongfully  without  the  knowledge  or  consent  of 
the  owner." 

This  definition  was  not  excepted  to,  and  is  sufficiently  full  and 
accurate  for  the  purposes  of  the  issue  submitted  to  the  iury. 

Under  the  sections  of  the  Code  before  quoted,  if  the  act  was 
committed  by  the  defendant  with  intent  to  defraud,  it  follows  that 
it  was  done  with  a  criminal  intent,  for  the  statute  declares  it  to  be  a 
criminal  forgery.  The  terms  **  with  intent  to  defraud  "  and  '♦  with 
a  criminal  intent"  are,  under  this  statute,  synonymous.  It  has 
been  several  times  said  by  the  court  of  appeals  that  an  act,  in  order 
to  constitute  a  crime,  must  be  done  with  a  criminal  intent  But  it 
has  never  been  held,  in  case  the  court  correctly  instructed  the  jury 
as  to  the  ingredients  making  up  a  particular  crime,  and  that  they 
must  find  that  all  of  them  existed  before  the  defendant  could  be 
convicted,  that  in  addition  the  couit  must  charge  that  the  act  was 
committed  with  a  criminal  intent  The  term  is  used  for  brevity. 
If,  on  the  trial  of  an  indictment  for  murder  in  the  first  degree,  the 
court  should  charge  that  before  the  defendant  could  be  convicted 
the  jury  must  find  that  he  killed  the  decedent  from  a  deliberate 
and  premeditated  design  to  effect  his  death,  it  would  not  be  error 
to  refuse  a  request,  preferred  after  the  charge  had  been  delivered, 
that  the  jury  must  find  that  the  act  was  committed  with  a  crim- 
inal intent  When,  as  in  the  case  at  bar,  the  jury  is  fully  and 
correctly  instructed  as  to  all  of  the  ingredients  of  the  crime  under 
consideration,  and  are  charged  that  before  they  can  convict  they 
must  find  that  all  of  the  ingredients  of  the  crime  existed,  it  is 
■quite  sufficient.  Persons  violating  the  criminal  law  of  the  state 
with  the  unlawful  intent  prescribed  by  the  statute  are  guilty  of  a 
crifne,  even  though  they  are  ignorant  that  the  act  is  criminal. 

No  error  was  committed  in  refusing  to  charge  the  twenty-sixth 
request: 

**If  the  jury  believe  that,  at  the  time  Wiman  wrote  Bullinger's 
fiame  on  the  back  of  the  check  in  question,  he  intended  to  use  his 
name  mere  as  a  fictitious  payee,  such  writing  of  the  name  of  the 
payee  on  the  back  of  the  check  is  not  forgery." 

E.  W.  Bullinger  was  not  a  fictitious  payee,  but  a  real  person, 
and  a  creditor  of  R  G.  Dun  &  Co.,  and  the  defendant  directed  the 
cashier  to  draw  this  check,  stating  that  Bullinger'  wished  a  check 
on  account,  and  the  check  was  charged  to  him.     This  was  testified 
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to  by  the  cashier,  and  not  denied  by  the  defendant  There  was 
no  evidence  that  the  defendant  intended  to  use  the  name  of 
Bullinger  as  a  fictitious  payee,  but  the  uncontradicted  evidence 
was  that  ha  drew  it  to  his  order,  so  as  to  cause  it  to  be  believed 
that  it  was  applied  as  a  payment  to  hint  The  issue  was  sought  to 
be  raised,  notwithstanding  the  defendant's  letters,  that  he  believ^ 
he  was  authorized  by  law,  not  only  to  draw  the  clieck  forthepur- 

Eose  of  appropriating  the  funds  of  RG.DanA  Co.  to  his  own  use. 
ut  was  also  authorized  to  indorse  the  name  of  R  W.  Bullinger 
on  the  check.  The  letters  written  by  the  defendant  conclusively 
show  that  he  did  not  believe  that  he  had  the  right  by  means  of 
checks  to  divert  the  funds  of  R  G.  Dun  &  Co.  to  his  individual 
use.  The  defendant  testified  that  he  was  sixty  years  of  age,  and 
since  his  youth  had  been  constantly  engaged  in  various  large  busi- 
ness transactions,  was  familiar  with  commercial  matters  and  the 
use  of  checks.  The  issue  was  not  tendered  that  the  defendant 
was  insane,  nor  that  he  acted  under  an  insane  delusion  in  making 
and  indorsing  the  check  set  out  in  the  indictment  The  testimony 
of  a  defendant  that  he  believed  that  he  had  the  right  to  do  an  act 
which  is  a  crime  is  entitled  to  no  weight  unless,  from  the  nature 
of  the  act  and  the  circumstances  surrounding  it,  a  sane  person 
might  have  so  believed.  The  act  of  the  defendant  was  a  single 
transaction,  begun  by  directing  the  check  to  be  drawn,  and  term- 
inated by  dispositing  it  in  the  Central  National  Banlc  It  is  true 
that  the  transaction  was  made  up  of  several  distinct  steps.  So  is 
every  crime;  but  in  the  case  at  bar  the  steps  were  so  connected 
that  they  constituted  but  a  single  act  or  transaction.  It  will  not 
do  to  separate  the  several  acts  by  which  a  crime  is  committed,  and 
hold  that  every  one  must  of  itself,  disconnected  from  the  others, 
have  been  unlawful.  It  is  true  that  if  the  defendant  had  drawn 
this  check  to  bearer,  and  so  fraudulently  acquired  $6,000,  he 
would  not  have  been  guilty  of  the  crime  of  forgery.  This  he  did 
not  do,  but  instead  made  the  check  payable  to  the  order  of  RW. 
Bullinger,  and  without  authority  indorsed  his  name  thereon,  with 
intent  to  defraud,  and  so  brought  himself  within  the  terms  of  the 
statute. 

Upon  the  request  of  the  learned  counsel  for  the  defendant,  the 
court  charged: 

*'(3l)  If  the  jury  shall  find  that  Wiman  believed  that  under  the 
rules  of  law  applicable  to  commercial  paper  he  had  legal  author- 
ity to  use  the  name  of  a  person  as  payee  to  whom  it  was  not  in- 
tended that  the  check  sliould  be  paid,  and  to  indorse  such  name 
on  the  back  of  the  check,  such  indorsement  is  not  forgery." 

During  the  summing  up  of  counsel  for  the  defendant,  he  at- 
tempted to  discuss  the  testimony  which  he  asserted  bore  upon  this 
proposition,  but  was  interrupted  by  the  court.  Thereupon  the 
counsel  said: 

**  *I  shall  ask  your  honor  to  charge  the  jury  that,  if  the  defend- 
ant believed  that  under  the  rules  of  commercial  law  he  had  legal 
authority  to  make  this  check  and  indorse  it  as  he  did,  the  crime  is 
not  forgery.'     The  court:  -That  I  shall  refuse.*    Mr.  Tracey:  *And 
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year  honor  will  give  me  an  exception  now  ? '    The  court:  'Cer- 
tainly.    I  will  give  it  to  you  now.  " 

It  is  now  insisted  that  the  ruling  made  during  the  summing  up 
and  the  one.  made  by  the  thirtv-first  reauest  were  inconsistent,  and 
that,  if  an  error  was  committed  in  the  nrst  ruling,  the  defendant 
was  pr»iumablv  harmed  by  the  court's  refusal  to  permit  his  coun* 
sel  to  discuss  the  question  of  fact  bearing  upon  the  propositioni 
Courts  do  not  sit  for  the  purpose  of  trying  or  reviewing  abstract  Ques- 
tions of  law,  and  if  they  assume  to  determine  such  questions,  how* 
ever  much  they  may  err,  it  is  not  a  reason  for  reversing  their  judg- 
ments. We  think  that  the  evidence  did  not  present  tnis  proposi- 
tion. The  defendant  testified  that  he  was  sixty  years  of  age,  and 
since  his  youth  had  been  continually  engaged  in  various  and  large 
business  transactions,  involving  the  use  of  bank  accounts  and  of 
checks.  There  was  no  testimony  in  the  case  that  would  have 
warranted  the  jury  in  finding  that  he  believed  that,  for  the  purpose 
of  concealing  his  overdraft  from  R  G.  Dan  4;  Co.,  he  had  legal 
authority  to  counterfeit  the  name  of  R  W.  Bullinger.  As  before 
stated,  it  was  not  alleged  that  the  defendant  was  insane,  or  acted 
under  an  insane  delusion;  and,  in  the  absence  of  such  an  issue,  the 
jury  had  no  right  to  find  and  that  the  defendant  believed  what  a 
sane  man  would  not  have  believed. 

It  is  also  urged  that  the  court  erred  in  excluding  evidence  as  to 
the  value  of  the  property  possessed  by  Wiman  in  February,  1893. 
He  was  permitted  to  describe  as  minutely  as  his  counsel  wished 
the  property  possessed  by  him,  and  to  give  his  own  estimate  of  its 
value.  The  people  did  not  controvert  the  testimony  of  Wiman  as 
to  the  quantity  or  value  of  his  property.  Subsequently,  a  witness 
was  called  by  the  defendant  by  whom  it  was  sought  to  prove  the 
value  of  certain  property  owned  by  the  defendant  The  court 
ruled  that  this  evidence  was  entirely  immaterial,  and  an  exception 
was  taken.  No  issue  was  raised  upou  this  question.  The  defend- 
ant's evidence  stood  entirely  uncontradicted,  nor  was  there  any 
subsequent  effort  made  to  contradict  it  by  the  people. 

For  the  purpose  of  showing  that  the  check  or  Februarys,  1893, 
was  signed,  inaorsed,  and  uttered  with  intent  to  defraud  R  G. 
Dun  &  Co.,  it  was  competent  to  show  that  the  defendant  had 
signed,  indorsed,  and  uttered  other  checks  of  R  G.  Dun  k  Co., 
ail  forming  a  part  of  a  system  designed  to  effect  the  same  end, — 
appropriating  the  funds  of  R  G.  Dun  &  Co,  for  the  benefit  of  the 
deiendantb  Such  evidence  is  quite  diflferent  from  that  con- 
demned in  People  v.  Oorbiiij  56  N.  Y.  368.  In  that  case  the  de- 
fendant was  tried  for  forging  the  indorsement  of  Van  Amburgh 
on  a  promissory  note,  and  the  defense  was  (1)  authority  to  write 
the  name,  and  (2)  a  belief  that  defendant  had  such  authority.  The 
people  were  permitted  to  show  that  defendant  confessed  that  he 
forged  the  nanie  of  Ganoung  on  other  promissory  notes,  which 
was  held  to  be  error.  Evidence  of  other  and  disconnected  forger- 
ies was  not  relevant  to  the  issue  whether  defendant  was  expressly 
St.  Rep.,  Vol.  LXVL        58 
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authorized  to  indorse  the  name  of  Van  Ainburgh,  or  to  the  issue 
whether  he  believed  that  he  was  so  authorized. 
The  judgment  should  be  affirmed. 


Michael  Elias,  Resp't,  v.  Manhattan  Railway  Oompant 

et  aL,  App^lts. 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  Mareh  IS,    1896,) 

Damaobs— Elbtatbd  railway. 

In  an  action  against  an  elevated  railway,  a  finding  of  rental  damage  to 
abutting  property  cannot  be  sustained,  in  the  absence  of  evidence  showing 
the  amount  for  whicli  (he  property  rented  before  tlie  building  of  the  toeS, 
the  complaints  by  tenants  of  the  road,  or  the  owner's  inability  to  rent 
stores  of  apartments,  or  the  decline  of  rents  in  any  of  them. 

Appeal  from  a  judgment  in  favor  of  plaintifiL 

Alfred  A.  Wheat,  for  appMts;  Edwin  Af.  Felt,  for  resp't 

PARKEii,  J. — Defendants'  motion  to  dismiss  the  complaint, 
made  after  the  plaintiff  had  rested  his  case,  should  have  been 
granted.  There  was  no  evidence  upon  which  an  award  for  either 
rental  or  fee  damages  could  be  based.  The  case  seems  to  have 
been  tried  upon  the  theory  that  about  all  the  plaintiff  had  to  do 
was  to  show  the  presence  of  the  elevated  railroad,  and  ask  the 
court  to  guess  the  amount  of  damage.  Upon  the  question  of 
rental  damages  the  plaintiff  testified  that  he  bought  the  property 
in  1886, — six  years  after  the  railroad  went  into  operation, — for 
about  $75,000,  and  paid  out  about  $6,000  in  putting  it  in  repair. 
It  then  rented  for  about  $7,910  annually,  and  there  has  been  no 
substantial  change  since.  He  did  not  show  what  the  property 
had  rented  for  before  the  building  of  the  railroad,  the  course  of 
of  rents  of  other  property  in  that  immediate  vicinity,  but  not 
along  the  line  of  the  railroad  ;  offered  no  proof  of  complaint  of 
the  railroad  by  tenants,  or  of  inability  to  rent  stores  or  apart- 
ments, or  decline  of  rents  in  any  of  them.  Some  of  these  lacts 
may  have  existed,  but  not  one  of  them  was  proved  by  plaintiff, 
nor  any  other  fact  upon  which  the  court  could  pre<licate  a  finding 
of  rental  damage.  As  to  question  of  fee  damage,  he  did  produce 
a  witness  who  testified  that  certain  lots  off  the  line  of  the  eleva- 
ted railroad,  and  in  the  immediate  vicinity  of  plaintiff's  property, 
had  increased  in  value  more  proportionately  since  1880  than  the 
lots  on  Second  avenue.  But  this,  standing  alone,  was  not  suffi- 
cient Said  the  court  in  the  Becker  Case,  131  N.  Y.  610;  47  St 
Eep.  726 : 

"  We  then  said  in  Bohm's  Case,  42  St  Rep.  247,  there  was  no 
other  evidence  to  sustain  a  finding  of  damage  than  the  fact  that 
property  on  the  side  street  had  increased  in  value  to  a  greater 
proportional  extent  than  land  on  the  avenue  in  question,  and  we 
said  that  fact  was  not  sufficient  upon  which  to  base  sjich  finding." 

Plaintiff's  case  was  barren  of  other  testimony  tending  in  that 
direction.  It  did  not  even  contain  an  expression  of  opinion  that 
the  elevated  railroad  had  in  any  way  harmed  plaintiff's  property. 
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Nor  was  plain  tiff  ^s  situation  improved  by  the  testimony  offered 
on  the  part  of  defendants.  It  is  true  that  Meagher  testified 
that  he  purchased  the  property  after  the  buildings  had  been  built 
up  one  story,  subsequently  completed  them,  and  he  estimated  the 
total  cost  of  the  property  to  him  at  $12,000  a  lot  There  was  no 
evidence  as  to  its  market  value  when  completed,  and  the  evidence 
is  that  its  present  market  value  is  about  tlie  same.  Meagher  also 
testified  that  he  rented  the  property,  after  it  was  completed,  for 
$6,686  a  year,  while  according  to  the  plaintiff's  testimony  its  pres- 
ent rental  value  is  about  $7,938  a  year.  The  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event. 


Henry  F.  Gilug,  Prff,  v.  George  C.  Treapwell  Company, 

Deft 

(Supreme  Court,  Albany  Special  Term,  Filed  February,  1895.) 

Attachment— Levy— Priorfty. 

Where  part  of  debtor's  property  is  seized  under  attachment,  and  after- 
wards the  balance  of  his  property  is  seized  under  other  attachments,  the 
fiubsequent  attachments  are  liens  on  the  property  seized  under  them  prior 
to  the  lien  of  first  attachment  and  to  an  execution  issued  on  the  judgment 
recovered  in  the  first  attachment  action. 

Motion  to  compel  the  sheriff  to  apply  the  proceeds  of  the  prop- 
erty, taken  by  him  under  an  attachment  in  favor  of  other  credi- 
tors, to  the  payment  of  an  execution  issued  on  an  attachment 
judgment  obtained  by  plaintiff. 

Robert  O.  Scherer  ana  Taylor  <k  Thompson^  for  pUff ;  P.  0.  Reed 
and  Bowers  Jc  Sands,  for  attaching  creditors ;  Zeb  A.  Dyer,  for 
sheriff. 

Herrick,  J. — On  the  8th  day  of  January  1894,  an  attachment 
was  issued  in  the  above-entitled  action  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  under  it  certain  personal  property 
was  levied  upon  and  taken  into  the  actual  custody  of  the  sneriff 
of  Albany  county.  Thereafter  another  attachment  was  issued  in 
an  action  wherein  the  Spraker  Bank  of  Canajoharie  was  the  plaint- 
iff, and  the  defendant  herein  was  the  defendant,  and  certain  other 
personal  property  was  levied  upon  and  taken  into  actual  custody 
by  the  sheriflt  under  such  attachment  A  third  attachment  was 
subsequently  issued  against  the  same  defendant  in  an  action  in 
which  Hugh  J.  Grant,  as  receiver,  was  the  plaintiff,  and  another 
portion  of  the  defendant's  property  was  levied  upon  and  taken  in- 
to actual  custody  by  the  sheriff  by  virtue  of  said  attachment  The 
plaintiff  herein  obtained  judgment  in  the  action  on  or  about  the  1st 
day  of  December  1894,  and  thereafter  the  sheriff  sold  the  property 
in  his  hands  held  by  him  under  said  several  attachments,  and  ap- 
plied the  proceeds  of  that  portion  thereof  levied  upon  under  the 
fJaintiff's  attachment  to  the  satisfaction  of  plaintiff's  execution, 
t  was  insufficient  to  wholly  satisfy  such  execution,  and  the  plaintiff 
BOW  makes  this  motion  to  the  court  to  compel  the  sheriff  to  apply 
the  proceeds  of  the  sale  to  defendant's  property  levied  upon  by  him 
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under  the  two  other  attachmeDts  in  satisfaction  of  the  plaintiffs 
execution.  Under  an  attachment  the  property  of  the  person  pro- 
ceeded against  is  seized  and  held  in  the  custody  of  the  law  to  sat- 
isfj  any  judgment  that  may  be  obtained  by  the  plaintiff  in  such 
proceeding  against  the  defendant  therein.  When  property  is  so 
attached,  no  other  lien,  by  execation,  attachment,  or  otherwise, 
can  be  obtained  upon  such  property,  except  in  subordination  and 
secondary  to  the  claim  of  the  party  procuring  the  attachment 
The  lien  of  such  attachment  does  not  obtain  unless  the  property 
is  taken  **into  the  sheriff's  actual  custody,"  Code  Civ.  Proa  §  649 ; 
Anthony  v.  Wood^  96  N.  Y.  180,  187,  and  no  more  property  is  to 
be  seized  by  virtue  of  such  attachment  than  so  mucn  as  may  be 
necessary  to  satisfy  the  plaintiff's  demand,  with  costs  and  disburse- 
ments (Code  Civ.  Pro.  §  641).  In  these  respects  it  differs  from 
an  execution,  which  becomes  a  lieu  upon  all  the  defendant  s  per- 
sonal property  in  the  county  to  which  such  execution  is  issuea  as 
soon  as  it  is  placed  in  the  sheriffs  hands  for  execution.  Now, 
whether  it  is  held  that  the  lien  of  an  execution,  issued  in  an  action 
wherein  an  attachment  has  previously  been  issued,  attaches  at  the 
time  the  execution  is  issued,  or  dates  back  to  the  levy  of  the  at- 
tachment, is  of  no  consequence.  If  it  attaches  at  the  time  of  its 
issuance,  it  can  only  attach  to  the  property  subject  to  any  lien  ob- 
tained  prior  thereto.  If  we  hold  that  it  relates  back  to  the  time 
of  the  levy  under  the  attachment,  then  it  must  as  of  that  time  be- 
come a  lien  only  upon  the  property  attached.  In  this  case  the 
property  actually  taken  into  custody  of  the  sheriff  by  virtue  of 
the  plaintiff's  attachment  has  been  applied  to  the  satisfaction  of 
his  execution,  and  the  lien  of  the  other  attachments  was  obtained 
.  prior  to  the  issuing  of  the  execution,  and  was  upon  separate  and 
distinct  property  from  that  levied  upon  under  plaintiffs  attach- 
ment, and  it  must  be  held  to  satisfy  the  claims  of  the  plaintiffs  in 
those  actions.  The  lien  of  the  plaintiff's  execution  in  this  action 
upon  property  not  taken  into  actual  custody  by  the  sheriff  under 
his  attachment  is  subordinate  to  the  claims  of  the  attaching  cred- 
itors in  the  other  actions  referred  to,  and  for  that  reason  the  motion 
of  the  plaintiff  at  this  time  must  be  denied,  with' $10  costs,  with- 
out prejudice,  however,  to  the  right  of  the  plaintiff  to  renew  said 
motion,  if  in  the  future  the  lien  of  the  other  attachments  should  be 
removed,  or  the  claims  of  the  plaintiffs  thereon  be  satisfied,  leav- 
ing a  surplus. 

Motion  denied,  with  $10  costs. 


Thomas  W.  Reilly  et  al,  Resp*ts,  v.  John  R  Lee,  App'lL 

(Supreme  Court,  General  Term,  First  Department,  Filed  March  16, 189$,) 

1.  Pleading—Counterclaim. 

A  counterclaim,  in  an  action  on  contract,  must  be  a  complete  cause  of 
action  at  the  time  of  the  commencement  of  the  action. 

2.  Same. 

Where  a  defendant,  in  order  to  prevent  any  recovery  on  a  contract,  inter- 
poses the  plaintiflf's  breach  thereof  and  obtains  a  decision  in  his  favor,  he 
deprives  himself  of  the  right  to  recover  in  that  action  damages  against  the 
plaintiff  because  of  such  oreach. 
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Appeal  from  a  judgment  in  favor  of  plaintiffs,  diamiaBing  de- 
fendant's counterclaim. 

Arkmas  R  Smithy  for  applt ;  L.  Lafiin  Eelhgg^  for  resp'ta 

Parksb,  J. — The  complaint  alleged  two  separate  causes  of  ac- 
tion, growing  out  of  two  different  contract&  As  to  one  there  is 
no  dispute,  and  for  convenience  we  shall  treat  the  matters  in  con- 
troversy as  if  but  one  cause  of  action  was  pleaded  in  the  complaint 
In  brief,  it  was  for  a  balance  claimed  to  oe  due  under  a  written 
contract  entered  into  between  the  parties  to  this  action  in  June, 
1889,  by  which  the  plaintiffs  agreed  to  build,  construct  and  finish 
"  in  the  most  substantial  and  workmanlike  manner,  and  to  the 
satisfaction  and  acceptance  of  the  engineer  or  engineers  in  charge 
of  the  Pennsylvania,  Poughkeepsie  and  Boston  Railroad  Company, 
all  the  masonry  work  required  to  be  done  by  the  first  party  (this 
defendant)  for  the  bridge  to  be  constructed  by  it  across  the  Lehigh 
river  at  or  near  Slatington,  Pennsylvania."  And  the  defendant 
engaged  that  whenever,  in  the  opinion  of  the  said  engineer  or 
engineers  in  charge,  the  said  work  should  be  completely  finished 
in  every  respect,  and  performed  agreeably  to  the  various  stipula- 
tions and  specifications  in  the  said  agreement  contained  and  the 
said  engineer  or  engineers  in  charge  should  have  furnished. to  the 
defendant  a  certificate  to  that  effect,  together  with  an  estimate  of 
the  quantity  of  work  done  by  the  plaintiffs,  he  would,  within 
twenty  days  thereafter,  pay  the  plaintiffs  the  amount  found  to  be 
due.  Performance  by  the  plaintiffs,  and  the  making  and  delivery 
of  the  reqjuired  certincate  and  estimate  by  the  engineer  in  charge, 
under  which  they  claimed  to  be  due  $1,671.95,  were  also  alleged. 
The  answer  put  in  issue  the  allegations  of  performance  and  the 
making  of  the  certificate  and  estimate  by  the  engineer,  and  by 
way  of  counterclaim  asserted  that  the  plaintiffs  failed  to  construct 
the  masonry  in  a  substantial  and  workmanlike  manner,  as  re-. 

3uired  by  said  agreement;  and  that  a  portion  of  the  work  was  so 
efectively  done  that  it  was  rebuilt  at  aefendant's  expense,  and  the 
sum  expended  therefor  defendant  claimed  the  right  to  recover 
against  the  plaintiffs  under  the  fifth  provision  of  the  contract, 
which  is  as  follows : 

"  Fifth.  It  is  mutually  agreed  between  the  parties  hereto  that, 
if  the  second  party  shall  execute  any  part  of  such  work  defect- 
ively, then  such  detective  work  shall  be  rebuilt  at  the  expense  of 
the  party  of  the  second  part,  upon  receiving  the  order  from  the 
engineer  or  engineers  in  charge  to  that  effect" 

The  referee  lound  that  the  engineer  in  charge  did  not  furnish  to 
the  defendant  a  certificate  that  the  work  had  been  performed  in  a 
substantial  and  workmanlike  manner,  nor  make  ana  deliver  to  the 
plaintiffs  an  estimate  of  the  quantity  of  work  done  by  the  plaintiffs, 
all  of  which  was,  by  the  terras  of  the  contract,  a  condition  prece- 
dent to  a  right  of  recovery  by  the  plainiills;  and  he  further  found 
that  there  was  no  proof  of  a  waiver  of  such  certificate  by  defend- 
ant In  accordance  therewith  he  held  that  the  plaintiffs  were  not 
entitled  to  recover  any  sum  whatever,  and  directed  judgment 
accordingly.     His  report  also  directed  that  judgment  should  be 
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entered  dismissing  the  counterclaim  set  forth  in  the  answer,  but 
not  upon  the  merita  With  the  reasons  for  the  decision  respecting 
the  counterclaim  as  stated  in  the  referee's  opinion,  the  appellant  is 
dissatisfied.  W©  shall  refrain  from  a  discussion  of  them,  however, 
on  this  review,  because  we  think  the  decision  must  be  upheld 
upon  other  grounds,  and  it  matters  not  whether  proper  reasons  are 
given  for  rendering  a  correct  judgment 

Assuming  the  defendant's  contention  to  be  correct,  that  under 
the  fifth  provision  of  the  contract,  which  we  have  quoted,  he  was 
entitled  to  recover  of  plaintiflEs  the  expense  of  rebuilding  the  pier, 
which  it  is  proved  was  done  by  the  railroad  company  with  whom 
the  defendant  had  contracted  to  <lo  the  work,  which  he  subse- 
quently subcontracted  to  these  plaintiffs,  and  which  was  done  at 
a  cost  exceeding  $3,000,  he  certainly  could  not  recover  until  after 
performance;  and  performance  could  not  be  undertaken  until 
after  the  order  from  the  engineer  or  engineei's  in  charge  to  that 
effect  had  been  received.  They  might  have  provided  otherwise, 
but  they  chose  this  method  of  guarding  against  defective  work, 
and,  in  effect,  provided  that  the  remedy  for  unskillful  performance 
on  the  part  of  the  plaintiffs  should  be  the  rebuilding  of  such  work 
as  should  be  done  defectively.  Even  that  was  not  left  to  the  dis- 
cretion of  the  defendant,  for  it  was  further  conditioned  that  the 
rebuilding  should  only  be  done  upon  an  order  of  the  engineer  in 
charge.  There  was  controversy  on  the  trial  whether  the  order 
was  properly  made  by  the  engineer  and  received  by  the  party  to 
be  affected ;  and  Whether  the  rebuilding  was  done  at  the  expense 
of  the  party  of  the  second  part  But  that  is  of  no  moment  in  the 
present  discussion,  for,  conceding  the  defendant's  contention  in 
such  respects  to  be  correct,  nevertheless  a  cause  of  action  in  his 
favor  could  not  arise  therefrom  until  performance  had  been  com* 
pleted  ;  and  it  was  not  completed  until  after  the  commencement  of 
•this  action.  At  that  time  defendant  could  not  have  commenced 
an  action  against  the  plaintiffs  to  recover  for  the  expense  incurred 
in  rebuilding  the  pier,  for  the  rebuilding  had  not  been  finished, 
and  his  cause  of  action  was  not,  therefore,  complete.  And  it  was 
none  the  less  necessary  that  he  should  have  a  complete  cause  of 
action  in  order  to  set  it  up  by  way  of  counterclaim  against  these 
plaintiffs.  Patterson  v.  Patterson^  59  N.  Y.  574 ;  Taylor  v.  Mayor^ 
etc,^  of  New  York,  82  N.  Y.  10.  While  the  counterclaim  was  dis- 
missed, the  dismissal  was  not  upon  the  merits,  so  the  defendant  is 
not  thereby  deprived  of  his  right  to  enforce  his  cause  of  action  if  it 
has  in  the  meantime  become  or  shall  become  complete.  The  de- 
cision of  the  referee  in  dismissing  the  counterclaim  is  also 
justified  by  the  decision  in  Walker  v..  Millard^  29  N.  Y.  375. 
In  that  case  the  plaintiff  sought  to  recover  a  balance  claimed  to 
be  due  under  a  building  contract  The  defendant  answered  that 
plaintiff  could  not  recover,  because  of  his  failure  to  fully  perform 
the  contract,  and  by  way  of  counterclaim  demanded  damages  for 
defective  performance.  It  was  held  that  the  plaintiff  had  com- 
mitted a  breach  of  his  contract,  and  could  not  recover,  and  also 
that  defendant  could  not  recover  on  his  counterclaim.    The  reason 
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assigned  is  briefly   stated  in   the  opinion   of  Johnson,   J.,  as 
follows : 

*'He  alleges  that  the  plaintiff  has  broken  the  contract,  or  failed 
to  perform  it,  and  cannot,  therefore,  compel  him  to  pay,  and  yet 
insists  that  he  can  compel  the  plaintiff  to  pay  for  defects  in  the 
work,  for  which  the  latter  gets  no  compensation.  This,  I  ap- 
prehend, he  can  scarcely  be  allowed  to  do.  He  cannot  both 
repudiate  the  contract,  and  enforce  it,  in  the  same  action. 
Had  the  defendant  brought  his  action  to  recover  damages 
for  the  nonperformance  of  the  contract  on  the  part  of  the  plaintiff, 
it  would  have  been  necessary  for  him  to  allege  performance  or  an 
offer  to  perform,  on  his  part,  or  he  would  not  have  stated  a  cause 
of  action.  Certainly  he  is  in  no  better  situation  in  regard  to  his 
own  counterclaim,  as  defendant  Having  interposed  the  plaint- 
iffs breach,  in  avoidance  of  his  own  obligation  to  pay,  and  pro- 
cured a  ruling  to  that  effect  in  bis  favor,  he  is  in  no  situation  to 
enforce  the  contract  against  the  other  party,  in  any  particular,  es- 
pecially in  tlie  same  action." 

This  case  was  cited  and  followed  in  Woodward  v.  Fuller,  80  N. 
Y.  312.  The  same  question  came  before  the  court  in  Lennon  v. 
Smith,  124  N.  Y.  57b  ;  36  St  Rep  880.  In  that  case  the  plaint- 
iff coiitnicted  to  build  a  cellar  within  a  certain  time,  and  it  was 
agreed  that  a  penalty  of  $20  a  day  should  be  enforced  for  each 
day  the  work  should  remain  unfinished  beyond  the  term.  In  an 
action  brought  to  recover  the  contract  price  the  referee  decided 
that  there  was  a  substantial  breach  of  contract  upon  the  part  of 
plaintiff  available  to  defeat  recovery  by  him ;  and,  having  aecided 
that  the  defendant  was  entitled  to  be  relieved  from  the  obligations 
of  the  contract  by  reason  of  the  breach  by  plaintiff,  he  proceeded 
lo  awanl  damages  in  favor  of  defendant  and  against  the  plaintiff 
in  the  sum  of  $540  for  nonperformance  of  the  contract  In  re- 
viewing the  judgment  the  court  said  : 

"  She  could  not  repudiate  the  contract  for  the  purpose  of  barr- 
ing the  plaintiff's  claim  for  his  work,  and  at  the  same  time  make 
it  effectual  for  the  recovery  of  damages  against  him  for  its  breach, 
alUiough  she  might,  if  the  facts  permitted,  recover  damages,  if  any 
there  were,  in  excess  of  the  price  or  value  of  the  plaintiff's  work. 
And  the  reason  is  that,  in  sucltcase,  the  contract  is  permitted  to 
remain  operative  for  the  purpose  of  the  remedy  and  relief  of  both 
parties  to  it,  and  it  is  no  less  essential  to  support  the  defendant's 
claim  for  damages  than  it  is  to  sustain  that  of  the  plaintiff  founded 
upon  it  for  his  work.  It  is  apparent  that  a  rule  having  the  effect 
to  give  one  of  the  parties  to  a  contract  the  benefit  of  it  to  the  ex- 
clusion of  the  other  in  the  same  action  would  or  might  work  very 
unjustly  to  the  latter,  and  quite  unreasonably  to  the  profit  of  the 
former." 

If  it  should  be  assumed  in  this  case  that  the  cause  of  action 
which  defendant  set  up  by  way  of  counterclaim  was  a  completed 
cause  of  action,  nevertheless  he  was  not  entitled  to  recover  on  it, 
because  he  interposed  the  plaintiffs'  breach  of  the  conti-act  to  pre- 
vent any  recovery  by  them,  and  obtained  a  decision  in  his  favor, 
whereupon  he  deprived  himself  of  the  right  to  recover  in  that  ac- 
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tioD  damages  against  the  plaintiffs  because  of  sacb  breach.  Had 
he  permitted  a  recovery  by  the  plaintiffs  for  the  amount  due 
them  under  the  contract,  he  wovild  have  been  entitled,  under  the 
authority  of  Lennon  v.  Smithy  and  upon  principle,  to  counterclaim 
his  damages  against  them,  although  they  might  have  largely  ex- 
ceeded the  amount  due  to  the  plamtiffs  under  the  contract ;  and 
for  such  excess  he  would  have  been  entitled  to  an  affirmative  judg- 
ment against  them. 

If  the  views  expressed  are  correct,  it  is  unnecessary  to  consider 
the  exceptions  taken  to  the  admission  of  evidence,  and  to  the  re- 
fusals of  the  referee  to  find  certain  facts  which  were  requested  by 
the  defendant,  for,  if  the  rulings  bad  been  otherwise,  the  result 
could  not  have  been  affected,  l^resumptively  both  parties  were 
entitled  to  costs,  under  section  3234  of  the  Code  of  Civil  Proce- 
dure, but  it  does  not  appear  that  the  defendant  presented  a  bill  of 
costs  for  taxation,  or  asked  to  have  his  costs  inserted  in  the  judg- 
ment The  defendant's  remedy  was  to  have  presented  his  bill  of 
costs  to  the  clerk,  and  had  them  taxed,  and,  if  he  had  i-efused  to 
enter  them  in  a  judgment,  to  have  made  a  motion  that  they  be  so 
entered.  The  judgment  should  be  affirmed,  with  costs,  but  with- 
out prejudice  to  the  right  of  the  defendant  to  move  for  a  correction 
>  of  the  judgment  below  in  respect  to  costs. 


Joseph  C.  Hand,  Resp't,  v.  Ferral  0.  Dinniny,  Jr.,  App'lt. 

(Supreme  (hurt.  General  Term,  First  Department,  Filed  March  15 »  1896.) 

1.  Bills  and  kotbs— Bona  Fms  holder. 

The  surrender  to  a  party  of  his  own  promissory  note,  if  yalid  and  en- 
^         f  orceable,  and  the  taldng  in  lieu  thereof  a  negotiable  note  made  by  a  third 
part,  before  its  maturity,  constitute  the  holder  one  in  good  faith  and  for 
value. 

%  Samb. 

The  existence  of  the  surrendered  note  constitutes  prima  fade  evidence  of 
its  validity,  and  its  consideration  in  an  action,  on  the  transferred  note, 
may  be  inquired  into  on  the  cross-examination  of  the  plaintiff. 

Appeal  from  a  judgment  entered  on  a  verdict  directed  by  the 
court  in  favor  of  the  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial. 

John  J.  AdamSf  for  app'lt;  Jesse  Steams^  for  regp*t 

Parker,  J. — The  plaintiff  alleged  the  making  of  a  promissory 
note  for  $5,846.25,  payable  to  the  order  of  D.  A.  Loring,  who  in- 
dorsed it  without  recourse,  and  delivered  it  so  indorsed  to  the 
plaintiff,  who  became  and  still  is  the  holder  and  owner  thereof  for 
value.  The  answer  admitted  the  making  and  delivery  of  the 
note,  denied  that  the  plaintiff  was  the  owner  and  holder  thereof  for 
value,  and  alleged  that  it  was  given  to  the  payee,  together  with  the 
sum  of  $7,000  in  cash,  under  a  written  agreement  that  the  payee 
would  deliver  to  the  defendant.,  in  consideration  therefor,  the  yacht 
Aztec,  in  perfect  order  and  ready  for  use,  on  or  before  the  10th 
day  of  May,  1894;  thatLoring,  the  payee,  failed  to  perform  his 
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contract  in  part,  in  that  be  did  not  deliver  the  yacht  at  the  time 
agreed  upon,  nor  in  a  condition  provided  for  by  the  terms  of  the 
contract,  so  that  defendant  was  compelled  to,  and  did,  lay  out,  for 
the  purpx)8e  of  puttincj  the  yacht  in  the  condition  defendant  agreed 
she  should  be  when  delivered,  the  sum  of  $723.47,  which  sum, 
together  with  items  aggregating  $610  in  addition,  the  defendant 
set  up  by  way  of  counterclaim.  When  the  plaintiflE  rested,  the 
trial  court  was  of  the  opinion,  rightly,  we  think,  that  the  evidence 
established,  jETn'ma^acie  at  least,  that  the  plaintiff  was  the  owner 
and  bolder  of  the  note  for  value ;  and  for  the  purpose  of  shortening 
the  trial  the  court  inquired  of  defendant's  counsel  whether  he  in- 
tended to  show  that  the  plaintiff  had  notice  of  the  special  facts 
relied  upon  by  him  in  support  of  the  counterclaim  alleged  in  the 
answer.  The  reply  of  counsel  was  such  as  to  justify  the  court  in 
ruling  that  it  would  decline  to  receive  defendant's  proofs  relating 
to  the  counterclaim.  But  we  think  there  was  error  in  refusing  to 
allow  the  defendant  to  cross-examine  the  plaintiff  with  reference 
to  the  consideration  of  the. note  surrendered  by  the  plaintiff  when 
he  received  defendant's  note  from  Loring. 

We  have  said  that  when  plaintiff  rested  he  had  established 
prima fdde  that  he  bad  paid  full  value  for  the  note  in  question, 
and  this  assertion  is  based  upon  the  testimony  of  the  plaintiff  that 
at  the  time  of  the  transfer  of  the  note  to  him  he  held  a  note  for 
$5,000,  made  by  D.  A.  Loring,  which  became  due  in  July,  1892, 
and  that  he  surrendered  this  note  to  Loring,  and  paid  him  seventy- 
eight  dollars  in  cash,  for  defendant's  note,  which  sum,  together 
with  the  interest  due  on  the  note,  equaled  the  face  value  of  the 
note  in  controversy.  The  surrender  to  a  party  of  bis  own  pro- 
missory note,  if  valid  and  enforceable,  and  the  taking  in  lieu  there- 
of a  negotiable  note  made  by  a  third  party,  before  its  maturitv, 
constitute  the  party  a  Jona  ^^cfe  bolder  for  value.  Brown  v.  Leaxntt^ 
91  N.  Y.  113;  PraU  v.  Goman,  37  Id.  440.  But  the  note  surren- 
dered must  be  a  valid  obligation  in  order  to  constitute  the  party  a 
hona  fide  holder  for  valua  Its  existence  constitutes  prima  fame 
evidence  of  the  fact,  but  it  m&y  be  overborne  by  prooi  that  it  was 
void  for  want  of  consideration.  After  the  plamtiff  had  testi- 
fied to  the  existence  of  the  note,  and  his  surrender  of  it  to  Loring, 
defendant's  counsel  undertook  to  cross-examine  him  in  relation  to 
the  consideration  of  the  note  surrendered- 

We  quote  from  the  record: 

*'Q.  What  was  the  consideration  for  the  former  note  of  $5,000? 
A.  What  was  it  for?  Q.  Yes.  (Objected  to).  The  Court:  I  do 
not  see  that  that  is  of  any  consequence.  Defendant's  counsel: 
Supposed  there  was  no  consideration  for  it?  The  Court:  I  will 
not  go  into  that     (Defendant  excepts)." 

Clearly  it  was  a  mistake  to  hold,  as  the  court  did  in  effect,  that 
an  entire  absence  of  consideration  for  thjB  Loring  note  would  neces- 
sarily not  affect  the  question  whether  plaintiff  was  a  purchaser  for 
value  of  this  note.  It  may  well  be  that  the  testimony  of  the  wit- 
ness would  have  shown  that  there  was  ample  consideration,  but  we 
cannot  so  assume,  as  the  evidence  was  excluded  on  plaintiff's  ob- 
St.  Rep.,  Vol.  LXVI.        59 
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jection.      The  judgment  should   be   reversed,   and  a  new   trial 
granted,  with  cost^  to  the  appellant  to  abide  the  event 
All  concur. 


Franz  G.  Matthibssen,  Resp't,  v.  G.  N.  Bartlett,  Impleaded^ 

etc.,  App'lt 

(Supreme  Court,  General  Term,  First  Department,  Filed  March  15,  1895,) 

Parties— Nbcessary. 

Wliere  plaintiff  is  induced  to  guarantee  the  payment  of  a  loan,  to  secure 
which  the  borrowers  had  deposited  certain  railroad  bonds  with  the  lender, 
by  the  wri'ten  agreement  of  the  defendants  that,  in  case  he  paid  the  loan, 
the  defendants  would  be  severally  liable  to  him  to  the  extent  of  the  amount* 
set  opposite  their  names  and  would  pay  the  same  on  presentation  of  a  prn- 
portionate  amount  of  the  collateral  bonds,  and  that  each  defendant  coo- 
fracted  for  himself,  and  not  for  any  other,  and  only  for  the  amount  set 
ot)posite  his  name,  all  the  parties  to  the  agreement  are  properly  made  par- 
ties defendant  to  an  action  on  such  agreement,  after  payment  of  the  loan 
by  the  plaintiff. 

Appeal  from  an  interlocutory  judgment,  overruling  a  demurrer 
to  the  complaint 

J.  O,  Deane,  for  app'lt ;  Mi  W.  Devine,  for  resp\ 

Van  Brunt.  P.  J. — The  complaint  in  this  action  alleged  that 
on  the  22d  of  March,  1894,  the  defendants  Goodwin  and  Swift  pro- 
cured a  loan  from  the  Western  National  Bank  of  the  city  of  New 
York  of  $44,000,  and  as  security  for  the  payment  thereof  deposited 
forty-four  first  mortgage  bonds  of  the  Colonial  City  Electric  Rail- 
way Company,  of  Kingston,  N.  Y.,  each  for  the  sum  of  $1,000; 
that  the  plaintiff  guarantied  the  payment  to  said  bank  of  said  loan 
at  maturity;  that,  in  order  to  induce  the  plaintiflE  to  guaranty  said 
loan,  the  defendants  Bartlett,  Swift,  Orne,  Abbott,  Robinson,  and 
Smith  duly  executed  to  the  plaintiff  their  agreement  in  writing, 
wherein  and  whereby  they  agreed  with  the  plaintiff,  in  amounts 
and  proportion  set  opposite  their  respective  names,  to  severally 
guaranty  the  payment  of  said  loan  to  the  extent  of  said  amounts^ 
respectively,  in  case  the  plaintiff,  was  required  to  pay  said  loan,  and 
further  agreed  to  pay  to  plaintiff  the  amounts  so  set  opposite  their 
respective  nameso  n  demand  and  presentation  of  the  proportionate 
amount  of  said  collateral  bonds;  that  the  agreement  further  pro- 
vided that  each  of  said  guarantors  contracted  for  himself,  and  not 
for  any  other,  and  only  for  the  amount  set  opposite  his  name; 
that  opposite  the  name  of  the  defendant  Bartlett  was  the  amount 
of  $5,000,  and  v.arions  other  sums  opposite  the  name  of  the  other 
guarantors;  and  that,  the  loan  of  $44j000  to  Goodwin  and  Swift 
becoming  due,  the  plaintiff  paid  the  same  to  the  said  Western 
National  Bank,  and  received  the  collateral  security.  The  com- 
plaint further  alleges  tlratthe  plaintiff  tendered  to  the  defendant 
JSartlett  bonds  aggregation  $5,000,  the  proportionate  amount  re- 
quired to  be  tendered  to  him,  and  demanded  from  him  the  pay- 
ment of  said  sum  of  $5,000,  which  was  refused.  The  same  allega- 
tion is  ma<le  in  regard  to  the  other  persons  executing  the  contract 
of  guaranty.     Judgment  was  thereupon  demanded  that  the  plaint- 
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iff  be  subrogated  to  all  the  rights  and  liens  of  said  Western  Nat- 
ional Bank  in  and  to  said  bonds,  and  that  it  be  adjudged  that  there 
is  due  from  the  defendant  Bartlett  to  the  plaintiff  on  account  of 
his  guaranty  the  sum  of  $5,000,  with  interest,  and  a  similar 
demand  is  made  as  against  the  other  defendants,  and  that  the 
collateral  security  be  sold  at  public  auction,  and  the  proceeds  of 
five  of  said  mortgage  bonds  be  applied  to  the  payment  of  said  sum 
of  $5,000,  and  that  the  plaintiff  have  judgment  against  said  defend- 
ant Bartlett  for  any  deficiency ;  and  similar  allegations  are  made 
as  against  the  other  defendants.  The  defendant  Bartlett  demurred 
upon  the  ground  that  causes  of  action  are  improperly  united,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.     The  first  ground  only  is  urged  upon  this  appeal. 

There  would  seem  to  be  no  doubt  that  the  demurrer  would  have 
been  well  taken  if  there  were  any  means  of  segregating  the  par- 
ticular bonds  in  which  the  defendant  Bartlett  had  an  interest  feut 
it  appears  that  the  bonds  were  treated  as  a  body,  and  it  cannot  be 
saia  that  the  defendant  Bartlett  or  the  other  defendants  were  en- 
titled to  receive  any  particular  ones  of  these  bonds ;  and,  as  a  con- 
sequence, although  the  contract  of  guaranty  may  be  a  separate 
contract,  yet  the  collateral  security  which  followed  that  guaranty 
formed  one  security,  in  which  these  parties  have  an  interest,  in  pro- 
portion to  the  amounts  for  which  they  were  bound  under  their 
guaranty,  in  the  sale  of  the  bonds  for  the  purpose  of  paying  this 
loan.  How  would  it  be  possible,  if  these  vanous  bonds  brought 
different  prices,  to  adjust  the  equities  of  the  parties  in  this  col- 
lateral security  without  the  presence  of  all?  It  cannot  be  said  that 
Bartlett  is  entitled  to  have  the  proceeds  of  the  bonds  first  sold  or 
of  those  last  sold  applied  to  the  payment  of  his  indebtedness,  and 
the  same  is  true  as  to  the  other  defendants.  Consequently  it  is 
necessary  that  there  should  be  a  marshaling  of  the  proceeds  of 
these  bonds,  and  that  they  should  be  propoitionately  divided  among 
these  viU'ious  guarantors..  There  seems^  therefore,  to  be  no  possible 
methoil  in  which  the  plaintiff  could  proceed,  except  by  bringing  in 
all  tlie  {parties  who  are  interested  in  these  securities,  selling  the 
same  for  and  on  their  account,  and  have  the  court  marshal  the 
proceeds,  determine  the  equities  between  the  parties,  and  the 
amount  with  which  they  are  to  be  credited,  and  give  judgment 
for  a  deficiency,  if  the  plaintiff  should  be  so  entitled,  as  to  each 
separately.  Under  these  circumstances  we  think  the  court  below 
was  right  in  overruling  the  demurrer,  and  the  judgment  should  be 
affirmed,  with  costs,  with  leave,  however,  for  the  defendant  to 
answer  upon  payment  of  the  costs  in  the  court  below  and  of  this 
appeal.     All  concur. 

John  C.  Wilmerding  et  al,  Resp  ts,  v.  Sender  Jarmulowsky, 

Impleaded,  etc.,  Applt 
(Supreme  Court,  Oeneral  Term,  First  Department,  Filed  March  16,  1895,) 
Praudiilent  conveyance— Consideration. 

In  order  to  set  aside,  as  in  fraud  of  creditors,  a  conveyance,  for  which 
the  grantee  paid  a  valuable  considemtion.  a  creditor  must  show  that  such 
grantee  had  actual  notice  of  the  fniudulent  intent  of  his  gmntor. 
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Appeal  from  a  judgment  in  favor  of  plaintiflfe. 
David  McClure,  for  app'lt;  Emmanuel  Blumenstielj  for  resp'ts. 

Barker,'  J. — ^In  so  far  as  this  judgment  affects  the  title  to  the 
real  estate  conveyed  by  Philip  Bernstein  and  wife  to  Sender  Jarmu- 
lowsky,  it  must  be  reversed.  There  is  ample  evidence  to  sustain 
the  finding  of  fraud  against  Bernstein,  and  if  the  conveyance  of  the 
property  in  question  had  been  to  his  assignee,  or  to  this  defend- 
ant Jarmulowsky,  without  a  valuable  xjonsideration,  the  proof 
would  have  been  sufficient  to  have  supported  the  judgment  rend- 
ered. But  Jarmulowsky  paid  a  valuable  consideration,  and  he 
followed  it  up  by  not  only  taking  possession  of  the  property,  but 
erecting  on  one  of  the  lots  a  building  costing  upwards  of  $14,00<) 
Where  a  valuable  consideration  is  paid,  a  still  further  step  has  to 
be  taken  by  the  party  attacking  the  conveyance  m  order  to  affect 
the  purchaser.  And  a  valuable  consideration  does  not  necessar- 
ily mean  an  adequate  consideration.  If  valuable  and  substantial, 
although  inadequate  as  to  amount,  it  will  be  sufficient  to  sustain 
the  gmntee's  title,  unless  chargeable  with  notice  of  the  fraudulent 
intent  of  his  ffrantor.  Truesdellv.  Sarles,  104  N.  Y.  164;  5  St 
Rep.  665.  The  severest  rule  which  is  ever  invoked  against  a  pur- 
chaser paying  a  valuable  consideration  arises  in  cases  where  tnere 
is  an  outstanding  title,  lien,  or  equitable  interest  affected  by  the 
conveyance,  which,  of  course,  does  not  include  a  case  like  this, 
where  only  general  creditors  are  affected.  In  such  a  case  the  pur- 
chaser's title  cannot  be  affected  unless  it  be  proved  that  prior  to 
the  consummation  of  the  sale  he  had  knowledge  of  facts  suffi- 
cient to  put  him  on  inquiry  as  to  the  existence  of  a  right,  title, 
lien,  or  equitable  interest  in  conflict  with  that  which  he  was  about 
to  purchase  If  that  be  established,  then  the  law  is,  in  a  case 
where  a  reasonable  investigation  would  have  disclosed  the  real 
situation,  that  the  grantee  is  presumed  either  to  have  made  the 
inquiry  and  ascertained  the  extent  of  such  prior  right,  or  to  have 
been  guilty  of  a  degi'ee  of  negligence  equally  fatal  to  his  claim  to 
be  considered  a  honafde  purchaser.  WUUamson  v.  Brown^  15 
N.  Y.  354 ;  Baker  v.  Bliss,  39  N.  Y.  70 ;  Acer  v.  WesicoU,  46  N. 
Y.  384 ;  Reed  v.  Gannon,  50  N.  Y.  345 ;  BeniieU  v.  Buchan,  76 
N.  Y.  386;  Kirsch  v.  Tozier,  143  N.  Y.  390;  62  St  Rep.  439. 
Even  under  this  rule  the  plaintiffs  failed  to  establish  a  cas& 
What  facts  have  they  proved  this  grantee  had  knowledge  of, 
prior  to  the  conveyance,  tending  in  that  direction?  Nothing 
of  moment,  except  inadequacy  of  consideration,  towards  which 
their  evidence  strongly  points, — so  strongly  that  it  is  perfectly 
safe  to  say  that  the  purchase  price  of  the  property  was  con- 
siderably less  than  its  real  valua  The  payment  of  full  value  by 
a  purchaser  is  evidence  bearing  upon  the  question  of  bona  fides, 
because  an  ordinarily  prudent  man  will  not  pay  full  value  under 
circumstances  that  may  provoke  a  lawsuit,  and  possibly  a  loss  of 
the  amount  invested.  But  it  is  not  conclusive  upon  that  question. 
It  constitutes  merely  one  circumstance  to  be  weighed  in  connec- 
tion with  such  others  as  may  Ve  proved.  So,  inadequacy  of  con- 
sideration is  a  circumstance   to  be  weighed  in  connection   with 
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others,  but  it  is  not  conclusiva  Nor  is  it  sufficient  standing  alone, 
for  it  is  the  general  rule  that  dealers  in  real  estate,  and  other  prop- 
erty as  well,  are  constantly  on  the  lookout  for  what  they  term 
"  bargains."  They  buy  only  because  they  are  convinced  that  they 
can  sell  again  for  a  better  price.  And  the  purchaser,  waiting  for 
an  opportunity  to  buy  real  estate  from  which  he  can  secure  an  ad- 
vance, will  not  be  deprived  of  his  purchase  solely  because  it  ap- 
pears that  he  believed  he  was  getting  the  property  for  less  than 
he  could  sell  it  for.  There  must  be  other  circumstances  having  a 
tendency  to  make  a  would-be  buyer  suspect  that  the  offer  to  sell 
at  a  low  price  is  induced,  not  by  the  pressing  necessities  of  the 
grantor,  but  because  of  a  desire  to  defraud  others.  Jarmulowsky, 
prior  to  the  conveyance,  had  loaned  Bernstein  $3,000,  and  taken 
as  security  a  mortgage  upon  the  property,  which  was  already  in- 
cumbered by  mortgages  aggregating  $31,750.  A  few  months 
aft^r  the  makiiig  of  the  loan,  Bernstein  applied  to  him  for  a  fur- 
ther loan  upon  the  property,  which  Jarmulowsky  refused  to  grant 
He  was  a  large  owner  of  real  estate  in  that  section  of  the  city, 
having  at  that  time  title  to  property  aggre^ting'in  value  about 
$350,000,  and  he  said  to  Bernstem  he  would  buy  the  property,  if 
he  wished  to  sell  it,  upon  a  basis  to  be  fixed  by  an  appraiser  whom 
he  should  select  to  value  the  property.  Subsequently  he  sent  an 
appraiser,  who  reported  that  $36,000  would  be  a  fair  valuation, 
and,  on  Bernstein  s  coming  again,  he  informed  him  that  he  would 
pay  that  amount  for  it  Bernstein  asked  $38,000,  but  Jarmul- 
owsky refused  to  pay  any  more,  and  a  written  agreemerrt  was 
entered  into  between  them,  on  June  16th,  for  a  sale  of  the  prop- 
erty to  him  for  $36,000.  About  ten  days  later  the  deed  was  exe- 
cuted and  delivered,  and  Jarmulowsky,  after  deducting  from  the 
consideration  agreed  upon  the  amount  of  the  mortgage  and  interest 
due  thereon,  paid  to  him  the  balance  by  check,  amounting  to 
$916.19.  Two  or  three  days  later  Bernstein  made  a  general  as- 
signment for  the  benefit  of  his  creditors ;  but  there  is  no  evidence 
whatever  that  Jarmulowsky  knew  of  his  intention  in  that  respect, 
or  that  any  facts  or  circumstances  came  to  his  attention  which 
should  have  prompted  an  ordinarily  prudent  man  to  inquire 
whether  the  grantor  had  in  his  mind  a  scheme  to  cheat  and  de- 
fraud his  creditors.  And  Jarmulowsky's  conduct  in  erecting  a 
building  on  one  of  the  lots  and  paying  for  the  same  with  his  own 
money  tends,  in  some  measure  at  least,  to  support  the  bona  fides 
of  the  transaction  so  far  as  his  part  in  it  is  concerned. 

So  far  we  have  considered  this  matter  as  if  it  were  governed  by 
the  rule  established  in  WiUiamson  v.  Brown,  and  other  cases  cited 
supra,  and  have  reached  the  conclusion  that  even  under  that  rule 
a  cjise  was  not  made  out  which  would  support  a  judgment  so  far 
as  it  affects  the  conveyance  to  Jarmulowsky.  But  a  different  and 
less  stringent  rule  seems  to  have  been  adopted  in  Steams  v.  Gage, 
79  N.  Y.  102,  as  to  a  purchaser  of  land,  wno  pays  a  valuable  con- 
sideration, in  a  case  where  the  conveyance  is  sought  to  be  set 
aside  on  the  ground  that  it  was  made  with  intent  to  defraud  cred- 
itors at  large  having  no  special  lien  or  equity.  This  distinction 
seems  to  have  been  made  because  of  the  language  of  the  statute 
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relating  to  fraudulent  conveyances.  But,  however  that  may  be, 
the  fact  remains  that  the  court  asserted  in  that  action,  which  was 
one  to  Qet  aside  a  deed  on  the  ground  that  it  was  fraudulent  and 
void  as  against  creditors,  after  quoting  the  statute,  that  "  this 
plainly  means  that  actual  notice  shall  l^  given  of  the  fraudulent 
intent,  or  knowledge  of  circumstances  which  are  equivalent  to 
such  notice  Circumstances  to  put  the  purchaser  on  inquiry  where 
full  value  has  been  paid  are  not  sufficient"  The  effect  of  this 
decision  was  to  create  an  exception  to  the  general  rule  asserted  by 
Williamson  v.  Brown.  As  this  case  is  of  the  same  character  as 
Slmms  V.  Gage,  it  of  course  comes  within  that  decision,  and  calls 
for  other  and  different  proof  of  notice  than  that  requireii  by 
Williamson  v.  BrowUj  the  requirements  of  which  were  not  even 
met  by  the  plaintiffs,  as  we  have  already  observed.  The  judg- 
ment should  be  reversed  as  to  the  defend.ant  Jarmulowsky,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 
All  concur. 


John  L.  McCullough,  Resp't,  v.  Harvey  L.  Pence,  App  It 

(Supreme  Court,  General  Term,  Firtt  Department,  Filed  Ma/reh  16,  1895,) 

JUDOMBNT—pBMURRBR. 

A  decision  overruling  a  demurrer  to  the  complaint  with  leave  to  answer 
is  not  res  adjudicata,  where  the  defendant  pleads  over,  but  he  may  raise 
any  objections  to  the  maintenance  of  the  action  which  he  does  not  waive 
by  answering. 

2.  Accounting— What  necessary. 

In  order  to  justify  a  resort  to  a  court  of  equity  or  a  decree  for  an  ac- 
counting, there  must  be  some  trust  or  fiduciary  relation  between  the  parties ; 
the  existence  of  a  bare  agency  is  not  sufficient. 

Appeax.  from  an  interlocutory  judgment,  ordering  an  account- 
ing, and  from  a  final  judgment  on  the  referee's  report 

John  H,  Parsons^  for  app'lt ;    William  C.  Re^dy^  for  resp't 

.Van  Brunt,  P.  J. — The  complaint  in  this  action  alleged  that 
the  plaintiff  was  the  owner  of  a  one-sixth  interest  or  share  in  cer- 
tain lettei-s  patent,  and  that  defendant  had  the  right  of  sale  under 
said  letters  patent  upon  payment  of  certain  royalties,  one  sixth  of 
which  belonged  to  plaintiff,  and  that  defendant  had  made  large 
sales  of  patented  articles,  and  had  made  a  payment  to  plaintiff  on 
account  of  his  interest;  that  the  amount  of  sales  was  unknown  to 
plaintiff,  but  that  the  plaintiff  has  been  informed  and  believed  that 
they  have  been  very  extensive ;  that  an  account  had  been  re- 
quested, but  the  defendant  had  refused  to  so  account,  and  had  not 
made  any  account  since  a  date  in  said  complaint  mentioned. 
Judgment  is  prayed  for  an  accounting  and  for  judgment  for  amount 
found  due.  The  defendant  demurred  to  this  complaint  upon  the 
ground  of  defect  of  parties,  improper  union  of  causes  of  action, 
and  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  That  demurrer  was  overruled,  and  defendant 
given  leave  to  answer.  The  defendant  availed  himself  of  leave  to 
answer,  and  answered,  denying  knowledge  of  assignment,  apd 
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averring  willingness  to  pay  $10,  which  amount  the  royalties  did 
not  exceed.  The  issues  thus  raised  came  up  for  trial  at  a  special 
ternL  The  defendant  claimed  trial  by  jury,  which  being  denied, 
the  defendant  moved  to  dismiss  complaint  upon  the  ground  that 
it  did  not  state  any  cause  of  action  of  equitable  cognizance,  which 
motion  was  renewed  at  the  close  of  the  case.  These  motions  being 
denied,  and  exceptions  duly  taken,  the  trial  proceeded,  and  re- 
sulted in  an  interlocutory  judgment  referring  it  to  a  referee  to  take 
and  state  account  The  referee  reported  $7.23  due  at  the  time 
of  the  commencement  of  the  action,  and  $16.29  due  at  the  time  of 
trial.  Judgment  was  entered  upon  the  referee's  report  for  said 
sum  of  $16.29  and  $140.30  costs.  From  this  judgment  and  the 
interlocutory  judgment  this  appeal  is  taken. 

It  is  urged  by  the  appellant  that  the  motion  to  aismiss  com 
plaint  should  have  been  granted,  because  the  facts  proved  did  not 
constitute  a  cause  of  action  in  equity  for  an  accounting.  In  re- 
ply, the  respondent  claims  that  the  plain tiflE's  right  to  bring  this 
action  for  an  accounting  was  determined  and  became  res  adjudicata 
on  the  decision  of  the  demurrer.  Several  cases  are  cited  to  support 
this  proposition,  but  an  examination  seems  to  show  that  the  con- 
trary is  the  rula  By  answering,  the  defendant  has  withdrawn  his 
demurrer,  and  it  no  longer  properly  forms  any  part  of  the  record. 
This  was  distinctly  held  in  tne  case  of  Brown  v.  liailroad  Co,y  18 
N.  Y.  495.  The  defendant^  therefore,  could  raise  any  objections 
to  the  maintenance  of  the  action  which  he  did  not  waive  by  an- 
swering, the  general  ground  against  maintaining  action  being  one. 
It  is  not  of  every  action  in  which  it  is  necessary  to  take  an  account 
that  equity  has  jurisdiction.  There  must  be  something  more  than 
the  mere  right  to  an  account  It  would  seem  that  there  must  be 
some  trust  or  fidicuary  relation  between  the  parties  in  order  to 
justify  a  resort  to  a  court  of  equity  or  a  decree  from  an  account- 
ing. Even  the  existence  of  a  bare  agency  is  not  sufficient  Mar* 
vin  V.  Brooks^  94  N.  Y.  71.  In  the  case  at  bar  there  was  not  the 
semblance  of  any  trust.  The  action  is  brought  to  enforce  a  mere 
<5ontract  obligation  to  pay  royalties,  and  the  only  final  judgment 
would  be  a  money  juugment  The  defendant  in  an  action  at  law 
could  have  a  reference  to  take  the  accounts  if  necessary,  and,  if  a 
-discovery  was  needed,  an  examination  before  trial  wa6  open.  We 
think  that  the  judgment  should  be  reversed,  and  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event 

All  concur. 


Juliet  M.  Myers,   AppMt,  v.  Commercial  Travelers'  Mu- 
tual Accident  Association  of  America,  Resp  t 

{Supreme   Court,  General  Term,  First  Department,  FUed  March  15,  1896.) 

Evidence— Declarations  op  third  party. 

The  statements  of  a  witness,  who  has  no  interest  in  the  controversy,  nor 
any  right  to  speak  for  or  represent  the  plaintiif ,  as  to  the  general  merits 
of  plaintiff's  claim,  is  neither  competent  nor  relevant,  and  the  error  is  not 
rendered  harmless  by  the  answer  of  the  witness  that  he  does  not  remember 
making  such  statement. 
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Appeal  from  a  judgment  dismissing  the  complaint,  entered  on 
a  verdict  in  favor  of  defendant,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

Wm.  B.  Hard,  for  app'lt ;  K  W.  Van  Auken,  for  resp't 

Parker,  J. — Defendant  in  November,  1889,  issued  to  Egbert 
G.  Myers,  a  certificate  of  membership,   by  which,  among  other 
things,  it  agreed  that,  in  the  event  of  his  death  by  external,  vio- 
lent or  accidental  means,  it  would  pay  to  this   plaintiff  the  sum 
represented  by  the  payment  of  $2  by  each  membei'  of  the  associa- 
tion, but  in  no  event  to  exceed  the  sum  of  $5,000.     On  the  eve- 
ning of  July  26, 1896,  Mr.  Myers  was  found  dead,  submerged  in 
nine  feet  of  water,  in  the  swimming  bath  of  J.  A.  Payne,  at  214 
South  Broad  street,  Philadelphia.      The  deceased  had  gone  to 
Philadelphia  from  New  York  that  morning,  and  was  apparently 
in  robust  health.     The  bath  was  a  pool  thirty  feet  wide  by  100 
feet  long.     The  sides  and  bottom  were  of  stone  and  cement    The 
water  was  from  three  to  nine  feet  deep;  and   there  were  spring 
boards  and  ladders  from  which  swimmers  could  jump  and  dive, 
and  ropes  were  fastened  on  the  sides  at  a  distance  of  three  feet 
from  each  other,  to  which  swimmers  might  cling  for  rest     A  few 
minutes  before  eight  o'clock  on  that  evening  Myers  entered  the 
bathhouse,  and  at  a  quarter  before  nine  he  was  found  dead  at  the 
bottom  of  the  pool.    There  were  fifty  or  sixty  persons  in  the  water 
with  him,  which  was  at  blood  heat     Plaintiffs  theory  of  the  case 
was  that  the  insured,  while  swimming,  dived  in  the  water,  and 
struck  some  hard  substance  at  the  side  or  bottom  of  the  pool,  with 
his  head,  rendering  him  unconscious,  during  which  he  drowned.  On 
the  other  hand,  defendant  endeavored  to  establish  that  the  insured 
had  heart  disease,  and  that  his  heart  ceased  to  act  while  he  was  sup- 
porting himself  by  the  rope  suspended  above  the  water,  where  he 
was  last  seeti  alive.     Plaintiff  in  support  of  her  theory  produced 
laymen,  who  testified  that  his  health  always  seemed  to  be  good; 
that  he  was  but  twenty- three  years  of  age;  had  not  had  since  child- 
hood any  sickness,  except  trifling  stomach  or  throat  troubles ;  his 
weight  was  140  pounds;  he  was  five  feet  eight  inches  in  height:  was  a 
rosy-cheeked,   ruddy-complexioned    man,  and   always  had   been 
fond  of  and  was  active  in  athletic  sports,  which  with  him  included 
base  ball,  lawn  tennis,  boating,  and  swimming.     She  called  two 
physicians,  one  of  whom  had  doctored  him  for  tonsi litis  about  a 
month  before  his  death.     He  testified  that  on  that  occasion  he  ex- 
amined his  heart,  and  found  it  apparently  normal,  with  no  indica- 
tion of  organic  diseasa     Eight  days  before  his  death  he   was  ac- 
cepted as  a  first-class  risk  by  the  Massnehusetts  Life  Insurance 
Company,  an  examination  being  made  by  Dr.  William  Gray  Ver- 
milye,  examiner  in  chief  of  the  company  ;  the  result  being  that  he 
passed  tlie  deceased  as  a  man  of  more  than  ordinary  good  health, 
with  a  ^'pulse  of  seventy,  soft  and  regular,  who  had  no  heart  mur- 
murs, and  in  whom  there  was  to  indication  of  heart  disease,  and 
whose  urine  was  normal."     Against  this  evidence  tiie  defendant 
presented  the  testimony  of  Dr.  Sidebotiiam,  who  made  the  autopsy 
upon  deceased.     He  testified  that  there  was  no  water  in  the  stom- 
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ach ;  none  in  the  langs ;  that  the  left  ventricle  of  the  heart  was  hy- 
pertrophied ;  the  walls  of  the  heart  soft,  aortic  opening  admitting^ 
not  quite  two  fingers,  and  valve  thickened ;  that  he  discovered 
nothing  to  indicate  that  cause  of  death  was  drowning,  and  gave  it 
as  his  opinion  that  death  was  caused  by  hypertrophy  of  the  hearty 
with  an  aortic  stenosis.  Plaintiff  further  introauced  testimony 
tending  to  show  that  a  short  time  prior  to  his  entering  the  water 
there  was  no  lump  or  abrasion  on  his  forehead  or  temple,  but 
when  his  body  was  taken  from  the  water  there  was  a  lump  or 
abrasion.  Whether,  there  was  a  lump  on  his  forehead  when  he  was 
discovered  at  the  bottom  of  the  pool  was  regarded  by  both  parties 
as  an  important  circumstance,  in  view  of  the  character  of  the  evi- 
dence to  which  we  have  adverted.  Defendant's  counsel  conducted 
his  side  of  the  case  throughout  the  trial  on  the  theory  that  there 
was  no  such  injury,  discovered.  The  plaintiff  called  Joseph  C. 
Leggett,  who  testified  that  he  had  known  the  dead  man  for  twelve 
or  fourteen  years,  and  was  his  friend  ;  that  after  his  death  he  saw 
him  first  at  an  undertaking  establishment  on  Eighth  avenue,  and 
that  there  "was  then  an  abrasion  on  his  head,  on  the  templa'*  On 
cross-examination  the  witness  said  he  did  not  know  Dr.  Lyon,  to 
his  knowledge,  but  that  he  had  been  called  upon  within  a  few 
days  after  the  death  by  a  gentleman  who  made  inquiries  of  him 
touching  the  death  of  Myers.     Then  this  question  was  put : 

"Q.  Did  you  tell  Dr.  Lyon  in  one  of  these  interviews*  that  you 
had  a  talk  with  J.  Weston  Myers  the  night  before,  and  that  you 
did  not  think  they  had  any  claim  against  this  defendant  company? 
(Objected  to  as  incompetent  and  irrelevant  Objection  overruled, 
rlaintiff  excepts.)  A.  I  don't  remember  that  I  wouldn't  take 
my  oath  that  I  didn't,  but  I  have  absolutely  no  recollection  of  it." 

The  witness  had  no  interest  in  the  controvei-sy.  It  had  not 
then  been  made  to  appear,  nor  was  it  afterwards,  that  he  had  any 
right  to  speak  for  or  represent  this  plaintiff,  and  clearly  what  wit- 
ness thouglit  or  said  of  the  general  merits  of  the  claim  was  neither 
competent  nor  relevant  The  defendant's  brief  puts  forward,  as 
the  best  answer  to  be  made  to  an  attack  upon  this  ruling,  that  "it 
was  competent  for  defendant  to  show  any  admission  made  by 
plaintiff  or  by  her  son  or  the  witness  Leggett,  if  followed  by  evi- 
dence connecting  her  with  it;  such  testimony  was  also  relevant. 
The  witness's  answer,  however,  rendered  evidence  as  to  plaintiff's 
connection  with  such  admission  unnecessary."  It  will  be  observed 
that  this  answer  concedes  its  incompetency  at  the  time  it  was  ad- 
mitted, but  says,  in  effect,  that  he  could  have  cured  the  error  if 
the  answer  of  the  witness  had  been  such  as  to  have  made  it  neces- 
sary. In  other  words,  he  says :  "If  the  witness  had  answered, 
*Yes.'  it  would  have  been  necessary  for  me  to  have  shown  plaint- 
iff s  connection  with  the  witness;  but,  as  the  answer  was  of  no  con- 
sequence, it  was  not  necessary  for  me  to  do."  We  do  not  agree 
with  him  as  to  the  effect  of  the  answer,  but  think  it  may  have 
been  almost  as  damaging  as  though  the  answer  had  been  in  the  af- 
firmative. The  reply,  *u  don't  remember  that;  I  would  not  take 
my  oath  that  I  didn't,  but  I  have  absolutely  no  recollection  of  it,'* 
St.  Rep.,  Vol.  LXVL        60 
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— may  not  unlikely  have  persuaded  some  members  of  the  juiy 
that  he  bad  made  such  a  statement  to  Dr.  Lyon,  and  that  such 
was  the  fact  Certainly  its  tendency  must  have  been  to  raise  a 
doubt  in  the  minds  of  some  of  the  jury  whether  he  did  not  say  it, 
and  eyen  that  doubt  may  have  had  an  important  bearing  in  the 
disposition  made  by  them  of  the  issues  submitted.  As  we  cannot 
say  that  this  error  did  not  result  in  harm,  it  cannot  be  disregarded 
The  judgment  should  Ve  reversed,  with  costs  to  the  appellant  to 
abide  this  event     AH  concur. 


The  People  ex  rel,  Bleeckbr  Street  and  Pulton  Ferrt 
Railroad  Company,  Reap't,  v,  Edward  P.  Barker  e<  oi,  as 
Commissioners,  eta,  App'lts. 

{Supreme  Court,  General   Term,   First  Department,  Filed  Mctreh  16,  1895.) 

Taxes— Corporations. 

Tlie  market  value  of  the  shares  of  a  corporation  is  an  erroneous  basis  for 
determining  the  amount  of  the  capital  stock  of  such  corporation  liable  to 
taxation. 

Certiorari  to  review  an  assessment  of  relator's  personal  prop- 
ertv. 

'This  is  a  cei*tiorari  to  review  an  assessment  for  taxation  on  tlie 
personal  property  of  the  relator  upon  a  valuation  of  $183,050. 
The  record  consists  of  the  petition  for  the  writ  and  the  return 
thereto,  from  which  it  appears  that  the  relaror  made  application  to 
the  commissioners  to  have  said  assessed  valuation  corrected,  and  in 
support  of  such  application,  submitted  a  statement  in  writing  upon 
a  printed  blank  furnished  by  the  commissioners,  which  is  as  fol- 
lows : 

■'^Department  of  Taxes  and  Assessments,  Commissioners'  Office, 
Staats  Zeitung  Building,  Tryon  Row. 
"Please  state  the  full  name  of  the  corporation. 
"Statement  made  and  delivered  to  the  commissioners  of  taxes 
and  assessments  of  the  city  and  county  of  New  York,  for  and  in 
behalf  of  the  Bleecker  street  and  Fulton  Ferry  Railroad  Company 
of  the  city  of  New  York,  showing  its  condition,  for  the  purpose  of 
assessment,  on  the  second  Monday  of  January,  1890. 

Total  gross  assets $ 

Capital  stock  actually  paid  in,  or  secured  to  be  paid 

m 

Amount  of  surplus  earnings 

Rate  of  dividend  for  last  year,  or  last  annual  divi- 
dend  


$ 


"Is  the  company  assessed  by  the  state  under  chapter  361,  Laws 
1881,  and  the  amendatory  acts  ?  Yes;  paid  by  theTwenty-Third 
Street  Railway  Co. 

"Liabilities  in  detail,  as  follows: 
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**The  whole  rights  ot  this  company  are  leased  to  the  Twenty- 
Third  Street  Railway  Company.     The  Bleecker  Street  Company 
has  no  assets  and  no  real  estate. 

**Assessed  value  of  real  estate,  being  foundation,  roadbed,  and 
superstructure;  describing  particularly  by  word  numbers. 

r   Ward  Map  No.  2,010,  2d  Ward $  7,000  00 

"  1,502,  4th  **     4,000  00 

"  1,803,  6th  " 6,000  00 

"  5,003,  9th  "     10,250  00 

"  4,464B,14th  "     6,100  00- 

"  4,002,  15th  *< 6.800  00 

<*  4,704,  16th  "     6,800  00 

$46,950  00 

Amounts  invested  in  the  stocks  of  other  corpora* 
tions  which  are  taxed  upon  their  capital  ........  $  None. 

Amount  invested  in  U.  S.  securities None. 

"(If  the  stock  of  the  company  is  worth  less  than^  par,  state  the 
actual  value,  and  give  the  facts  under  oath,  which  will  justify  such 
estimate  of  its  vulue). 

"The  highest  price  at  which  the  stock  has  sold  during  the  year 
is  $25  per  share,  and  most  of  the  sales  have  been  under  that 
price. 

"The  principal  oflSce  or  the  place  of  transacting  the  financial 
businesjs  of  the  said  corporation  is  situated  in  the  Sixteenth  ward 
of  the  city  of  New  York,  at  No.  621  West  Twenty-Third 
street" 

David  J,  DeaUy  for  app'lts ;  Thomas  P,  Wickes^  for  resp'ts. 

O'Brien,  J. — It  is  insisted  upon  this  appeal  that  the  writ  of 
certiorari  should  be  quashed,  because  it  appears  that  none  of  the 
grounds  specified  in  the  petition  were  presented  to  the  assessors, 
and  those  not  specified  must  be  considered  waived,  and  because, 
upon  the  application  to  the  assessors,  the  assessment  as  made  was 
warranted  by  the  facts  disclased.  The  question  of  the  suflScieney 
of  the  petition  and  the  return,  we  think,  is  disposed  of  adversely  to 
the  appellants  by  the  case  of  People  ex  rel  Commercial  M.  Ins.  Co. 
V.  Tax  Com'rs  of  Qty  of  New  York,  144  N.  Y.  483;  64  St.  Rep.  60. 
As  to  the  facts  disclosed  warranting  the  assessment,  we  think  it 
therefrom  appears  that  tho  method  resorted  to  was  erroneous,  in 
that  it  was  based  upon  the  market  value  of  the  shares  of  the  cor- 
poration, which,  as  held  in  the  People  ex  rel  Union  Trust  Co,  v. 
Coleman,  126  N.  Y.  483;  .38  St.  Rep.  237,  was  an  erroneous  basis 
for  determining  the  amount  of  the  capital  of  the  corporation  liable 
to  taxation.  It  was  therein  held  that  it  is  the  corporate  assets 
constituting  the  capital,  and  not  the  value  of  its  shares  in  the  hands 
of  individual  owners,  that  is  the  subject  of  taxation. 

We  think,  therefore,  that  the  order  was  right,  and  should  be 
affirmedi  with  costs. 
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Ttndale  Palmer,  Resp't,  v.  Chicago  Evening  Post  Company, 

App'lt 

(Supreme  Oourt,  General  Term,  First  Department,  FUed  Mwr6k  16,  1896.) 

Bbyicb  and  proof— Corporation. 

The  facts,  in  this  case,  were  held  to  constitute  the  agent  in  this  state  of 
a  Chicago  newspaper  company  its  a  managing  agent,  within  the  meaning 
of  §432  of  the  Code. 

Appeal  from  an  order,  denying  a  motion  to  set  aside  the  ser- 
vice of  a  summons  on  the  grouna  that  no  valid  service  thereof 
had  been  mada 

Wagner  Swayne,  for  applt ;  James  R  Soley,  for  resp't 

Parker,  J. — The  question  is  whether  Thaddeus  B.  Eiker  was 
managing  agent  of  the  defendant  within  the  meaning  of  subdivi- 
sion 3  of  §  482  of  the  Code  of  Civil  Procedure,  which  prescribes 
how  personal  service  may  be  made  upon  a  foreign  corporation. 
It  would  be  comparatively  free  from  difficulty  were  it  not  that 
appellant  insists  that  the  court  of  appeals  in  Taylor  v.  AssociatioUy, 
186  N.  Y.  343;  50  St  Rep.  7,  asserted  what  constitutes  a  manag- 
ing a^ent,  and  that  an  abatement  of  one  jot  from  the  full  meas- 
ure of  that  rule  takes  him  without  the  section. 

It  would  be  a  difficult  task  to  formulate  an  inflexible  rule  which 
should  in  each  and  every  part  present  the  true  division  line  be- 
tween managing  and  other  agents,  owning  to  the  almost  infinite 
variety  of  business  carried  on  in  this  state  by  foreign  corporations 
varying  in  character,  and  necessarily  requiring  officers,  agents,  or 
employes  with  varied  capacities,  powers,  and  autiea  Some  foreign 
corporations  practically  transact  all  of  their  business  in  this  state, 
their  incorporation  elsewhere  being  for  the. purpose  of  obtaining  a 
more  favorable  charter  or  escaping  taxation,  while  others,  like 
this  defendant,  do  the  greater  part  of  their  business  within  the 
limits  of  the  state  creating  them,  but  have  a  branch  office  in  other 
jurisdictions,  where  business  is  solicited,  contracted  for,  and  paid 
for.  The  fact  that  no  two  cases  are  alike,  and  that  each  must  de- 
pend on  its  own  peculiar  facts,  has  led.  to  the  adoption  of  only  the 
most  general  rules  for  their  disposition.  And  it  seems  to  us  clear 
that  the  court  did  not  intend  to,  and  did  not  in  fact,  work  out  any 
change  in  the  hitherto  substantially  uniform  tendency  of  the  deci- 
sions. What  was  decided  was  that  the  relation  of  attorney  and 
client  does  not  constitute  such  an  agency.  The  facts  were  that 
the  person  served,  as  the  managing  agent  of  the  defendant,  had 
been  employed  by  it  to  foreclose,  and  he  had  foreclosed,  a  mort- 
gage owned  by  it,  and  had  never  been  connected  with  the  defend- 
ant in  any  other  way.  The  question  Was  not  at  all  on  the  border 
line,  and  the  court  so  treated  it,  referring  only  to . Reddington  v. 
Mining  Co.,  19  Hun,  406,  and  Sterett  v.  Railroad  Co,,  17  id.  816. 
We  are  thus  brought  to  an  examination  of  the  decisions,  which 
fully  justify,  as  we  think,  the  determination  of  the  special  term. 

Hillej'  V.  Railroad  Co.,  70  N.  Y.  223,  was  not  a  case  of  service 
upon  a  managing  agent,  but  upon  one  of  the  directors  of  a  foreigA 
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corporation  while  temporarily  in  this  state  in  the  pursuit  of  his 
own  business.  It  is  not  therefore  precisely  analogous,  but  tbe 
reasoning  which  led  the  court  to  hold  the  service  sufficient  is  in 
point  and  instructive.  In  delivering  the  opinion  of  the  court, 
Judge  Eabl  said  : 

"  Corporations  are  intangible,  incorporeal  existences,  and  service 
of  process  upon  them  can  only  be  made  by  service  upon  some  one 
of  their  agents  or  officers.  The  l^islature  has  power  to  determine 
how  and  upon  whom  service  shall  be  made.  It  may  determine 
that  service  shall  be  upon  the  board  of  directors  while  in  session, 
or  upon  any  of  the  executive  or  administrative  officers,  directors, 
or  other  agenta  The  object  of  all  service  of  process  is  said  to  be 
to  give  notice  to  the  party  on  whom  service  is  made,  that  he  may 
be  aware  of  and  may  resist  what  is  sought  of  him  ;  and  it  is  a  gen- 
eral rule  that  any  service  must  be  deemed  sufficient  which  renders 
it  reasonably  probable  that  the  party  proceeded  against  will  be 
apprised  of  what  is  going  on  against  him,  and  have  an  opportunity 
to  defend." 

In  Palmer  v.  Pennsylvania  Co.^  35  Hun,  369,  a  motion  to  set 
4iside  service  on  grounds  similar  to  those  n\ade  in  the  present  case 
was  denied.  The  defendant's  affidavits  showed  that  the  alleged 
agent  was  appointed  by  another  company,  subject  to  discharge  by 
that  company,  and  wholly  paid  by  that  company,  but  that,  as  a 
matter  of  convenience  in  the  transaction  of  certain  details  in  con- 
nection with  the  business  of  the  defendant,  such  as  the  transmis- 
sion of  reports,  he  was  authorized  to  act  for  the  defendant  The 
general  terra,  in  affirming  the  order  of  the  special  term,  said  : 

"  There  is  no  doubt  that  defendants  hold  Pollock  [the  alleged 
agent]  out  to  the  world  as  their  agent  in  the  city  of  New  York. 
It  is  plain  that  he  has  a  large  authority,  and  within  a  wide  field 
his  acts  are  binding  on  defendant  The  Code  does  not  specify  the 
extent  of  the  agency  required  to  bind  defendants  by  service  of 
process,  except  that  the  person  upon  whom  the  service  is  made 
must  be  managing  agent  Were  the  rule  to  be  established  as  con- 
tended by  appellants,  that  the  agent  must  have  charge  of  the  wiiole 
business  of  the  corporation,  the  statute  would  be  a  dead  letter,  for 
such  an  agency  seldom,  if  ever,  exists.  Every  object  of  the  serv- 
ice is  attained  when  the  agent  served  is  of  sufficient  character  and 
rank  to  make  it  reasonably  certain  that  the  defendant  will  be  ap- 
prised of  the  service  made.  The  statute  is  satisfied  if  he  be  a 
managing  agent  to  any  extent'' 

It  was  held  in  Tuchband  v.  Railroad  Co,,  115  N.  Y.  437 ;  26 
St  Rep.  440,  that  it  is  not  necessary  that  the  agent  should  have 
charge  of  every  department  of  business  of  a  foreign  corporation 
carried  on  in  this  state  in  order  to  constitute  him  a  managing  agent 
within  the  meaning  of  the  section  of  the  Code  under  consideration. 
The  court  said : 

"  The  defendant,  like  other  railroad  corporations,  necessarily  has 
not  only  directors,  a  treasurer,  and  secretary,  but  other  officers 
and  agents.  By  these  persons,  or  under  their  direction,  by  others, 
the  business  of  the  company  is  conducted.  From  the  very  nature 
of  a  body  corporate,  service  of  process  cannot  be  personal,  and  at 
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common  law  it  was  made  by  serving  it  on  a  proper  officer,  so  that 
it  might  come  to  the  knowledge  of  the  company,  and  then  further 
proc^ings  by  distresa  1  Tidd,  Prac.  121.  Under  the  statute 
supra  the  same  object  was  in  view ;  and  when  the  corporation  has 
an  office  in  this  state,  where  a  substantial  portion  of  its  business  is 
transacted  by  a  person  designated  by  itself  as  a  general  agent,  al- 
though followed  by  words  indicating  some  one  department,  it  may 
safely  be  assumed  that  the  object  of  the  statute  will  be  accom- 
plished. It,  of  course,  intends  a  *  managing  agent*  in  this  state, 
and,  where  a  corporation  created  by  the  laws  of  any  other  state 
does  business  in  this  state,  the  person  who,  as  its  agent,  does  that 
business,  should  be  considered  its  managing  agent;  and  more 
especially  should  that  be  so  where  the  foreign  corporation  has  an 
office  or  place  of  business  in  this  state,  and  when  that  office  is  In 
charge  of  that  pei'son,  and  he  there  acts  for  the  corporation.  He 
is  there  doing  business  for  it,  and  so  manages  its  business.  Such 
person  is,  in  every  sense  of  the  word  used  in  the  statute,  *  a  man- 
aging agent.*" 

In  Brayton  v.  Railroad  Co.,  72  Hun,  602 ;  54  St  Rep.  763,  the 
court  observes  that  tike  i*equirement  of  the  statute  is,  not  that  the 
service  shall  be  made  upon  "  the  "  managing  agent,  but  only  upon 
the  division  superintendent  of  an  important  division  of  the  com- 
pany's road  constituted  a  sufficient  compliance  with  the  statute. 

The  point  of  the  decision  in  three  of  the  cases  cited  supra  may 
be  stated  as  follows:  In  Palmers  Case  the  statute  is  satisfied  if 
the  person  served  be  a  managing  agent  to  any  extent  In  Bray- 
ion's  Case  the  person  served  need  not  be  the  only  managing  agent 
of  the  defendant  It  is  sufficient  if  he  be  a  managing  agent  of  an 
.  important  part  of  defendant  s  road.  And  in  TuchbandCs  Case,  when 
a  foreign  corporation  does  any  business  in  this  state,  the  peraon 
who,  as  its  agent,  does  that  business,  sliou^  be  considered  its 
managing  agent ;  and  more  especially  should  that  be  so  when  the 
foreign  corporation  has  an  office  or  place  of  business  in  this  state, 
and  when  the  office  is  in  charge  of  that  person  and  he  there  acts 
for  it 

The  facts  touching  the  relations  existing  between  Eiker,  the 
alleged  managing  agent,  and  the  defendant,  the  Chicago  Evening 
Post  Company,  as  disclosed  by  the  affidavits,  may  be  briefly  stated 
as  follows :  Eiker  was  not  employed  by  the  defendant  upon  a 
salary,  but  was  compensated  by  it  by  way  of  commission  upon  the 
business  done.  He  occupied  an  office  in  the  Tribune  Building, 
upon  which  is  the  sign  of  the  defendant,  and  he  advertised  in 
newspapers  under  the  newspaper  name  of  the  defendant,  the 
advertisement  being  signed  by  him  as  its  "Eastern  representa- 
tive.** In  November,  1892,  plaintiff  wrote  a  letter  to  the  defend- 
ant at  Chicago,  asking  for  copies  of  certain  numbers  of  said  paper, 
and  in  reply  received  a  letter  saying  that  defendant  had  no  copies 
of  the  issues  described,  and  concludinor :  **  Mr.  T.  B.  Eiker,  50 
Tribune  Building,  New  York,  is  our  Eastern  representative."  The 
businass  of  a  newspaper  agent  in  the  city  of  New  York,  such  as 
Eiker,  is  the  solicitijig  and  obtaining  of  advertisements,  and  mak- 
ing contracts  therefor  upon  a  prescribed  schedule  of  rates.     If 
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special  rates  were  submitted  to  Eiker  for  adoption  or  rejection, 
outside  of  the  schedule  of  rates  by  which  he  was  to  be  guided,  it 
was  bis  duty  to  submit  such  propositions  to  the  defendant  at  its 
^ueral  office  in  Chicago.  All  of  defendant's  business  transacted 
in  thi3  state  was  conducted  by  Eiker,  subject  to  no  other  direction 
than  such  as  he  received  from  the  central  office  of  the  defendant, 
a  considerable  part  of  the  business  being  transacted  by  him  under 
general  directions  only,  the  exceptions  being  special  propositions 
for  advertising  below  the  rates  which  by  his  general  directions 
he  was  authorized  to  accept  These  facts,  we  think,  constituted 
him  a  managing  agent  within  the  meaning  of  the  statute  as  in- 
terpreted by  the  authorities  to  which  we  have  referred.  The  or- 
der should  be  affirmed,  with  $10  costs  and  printing  disburse- 
menta 

All  concur.  

Joseph  B.  Schram,  Resp't^  v.  Henry  Werner  et  al,  App'lts, 

{Supreme  Court,  General  Term,  First  Department,  Med  March  15,  1895.) 

PRmciPAL  AND  SURETY— Contribution. 

The  right  of  contributioD  does  not  exist,  where  the  person,  from  whom 
contribution  is  sought,  as  cosurety,  actually  signed  as  a  surety  for  the 
party  claiming  contribution,  as  well  as  for  the  principal,  and  such  fact,  if 
It  does  not  appear  in  the  writing,  may  be  shown  by  parol. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

Albei'tvs  Perry y  for  pl'ff;  Nathaniel  Myers,  for  deft  Werner; 
Joseph  Feltretch,  for  deft  Strauss. 

Parker,  J. — In  December,  1888,  the  plaintiff,  who  is  the  father 
of  Samuel  Schram.  one  of  the  members  of  the  firm  of  L  Efron  & 
Co.,  trading  also  under  the  name  of  Efron  &  Schram,  executed 
and  delivered  to  the  Importers'  k  Traders'  National  Bank  of  this 
city  his  bond,  by  which  he  undertook  to  pay  to  the  bank  all  pres- 
ent and  future  indebtedness  and  liability  of  Isadore  Efron  and 
Samuel  Schram,  and  each  of  them,  whether  they,  or  either  of 
them,  should  be  alone  liable  or  liable  jointly  with  another  or 
others  on  any  amount  up  to  $30,000,  the  liability  to  continue  un- 
til terminated  by  notice.  During  the  year  1887,  and  while  the 
bond  was  in  full  force,  I  Efron  &  Co.  drew  three  drafts  on  the 
defendants  Werner  and  Strauss,  trading  under  the  firm  name  of 
Henry  Werner,  and  the  latter  accepted  the  drafts  without  consid- 
eration, and  for  the  mere  accommodation  of  L  Efron  &  Co.  These 
accommodation  acceptances  were  made  with  full  knowledge  on 
the  part  of  Werner  and  Strauss  of  the  existence  of  plaintiffs  guar- 
anty, and  upon  a  full  understanding  and  agreement  between  them 
and  I  Efron  &  Co.  that  the  drafts  were  to  be  drscounted  at  the 
Importers'  &  Traders'  National  Bank,  and  that  the  plaintiff's 
guaranty,  as  well  as  L  Efron  k  Co.,  were  to  protect  the  defend- 
ants Werner  k  Strauss  from  loss.  Before  the  bank  acauired  the 
third  acceptance,  its  cashier  was  informed  by  the  defenaant  Wer- 
ner that  the  acceptances  were  for  the  accommodation  of  I.  Efron 
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&  Ca  made  in  pursuance  of  an  arangement  with  them  that, Wer- 
ner &  Strauss  should  only  be  liable  after  I.  Efron  &  Co.  and  J. 
B.  Schram,  this  plaintiE  After  the  maturity  and  dishonor  of  the 
acceptances,  the  bank,  acting  upon  such  understanding,  brought 
an  action  in  Wisconsin  upon  the  bond  given  by  J.  B.  Schram  for 
the  amount  of  the  drafts,  and  therein  obtained  judgment  and  sat- 
isfaction. Thereafter  plaintiff  commenced  this  action  against  the 
drawers  and  acceptors  of  the  drafts,  claiming  that  the  plaintiff  as 
surety  for  L  Efron  &  Co.,  having  been  compelled  to  pay  the  same 
to  the  holder  of  the  drafts,  was  entitled  by  subrogation  to  all  the 
rights,  remedies,  and  securities  possessed  by  the  bank  as  means  of 
enforcing  payment  of  the  drafts,  including  the  drafts  and  debts 
represented  by  them.  The  trial  court  was  persuaded  that  this 
view  was  correct,  and  directed  judgment  for  the  full  amount  of  the 
drafts  against  all  of  the  defendants,  including  Werner  and  Strauss, 
the  acoeptoi-s.  The  question  is  whether  this  ruling  was  right  in 
so  far  as  it  affects  the  accommodation  acceptors. 

The  doctrine  of  subrogation  is  correctly  stated  by  the  learned 
counsel  for  the  appellant  as  follows : 

"  When  one  has  been  compelled  to  pay  a  debt  which  ought  to 
have  been  paid  bv  another,  he  is  entitled  to  a  cession  of  all  the 
remedies  which  the  creditor  possessed  against  that  other." 

I.  Efron  k  Co.  were  in  this  matter  the  principal  debtors,  and  as 
against  them  the  doctrine  of  subrogation  can  be  successfully  in- 
voked. Had  Werner  and  Strauss  been,  as  upon  the  face  of  the 
acceptances  they  were  seemingly,  the  principal  debtors,  the  prin- 
ciple of  subrogation  would  have  been  equally  applicable  to  them  ; 
or  had  the  plaintiff,  with  knowledge  of  the  fact  that  Werner  and 
Strauss  were  the  acceptors  of  the  drafts,  acted  on  that  appearance, 
and  without  any  other  knowledge,  then,  as  to  him,  Werner  and 
Strauss  would  nave  been  estopped  from  denj^ing  that  they  were 
such.  But  the  facts  were  otherwise.  The  plaintiff  had  no  knowl- 
edge of  Werner  and  Strauss.  He  neither  gave  liis  guaranty  on 
their  account,  nor  permitted  it  to  continue  in  force  longer  than  he 
otherwise  would,  because  information  had  come  to  him  that  they 
were  the  acceptors.  When  the  drafts  wefe  discounted,  there  came 
into  existence  at  the  same  moment  a  liability  on  the  part  of  both 
plaintiff  and  Werner  and  Strauss  to  pay  them.  Tneir  liability 
grew  out  of  separate  instruments,  but  both  became  liable  never- 
theless, as  sureties  for  L  Efron  &  Co.  Whether  they  were  co- 
sureties or  successive  sureties  we  must  now  inquire.  If  the  former, 
they  must  equally  divide  the  loss.  If  the  latter,  the  one  in  the 
rear  of  the  other  must  bear  the  entire  burden.  The  obligation  of 
cosureties  to  contribute  to  each  other  has  grown  out  of  that 
favorite  rule  of  equity  that  equality  is  equity.  It  is  not  at  all 
founded  on  the  idea  of  contract  between  sureties,  and  may  be  in- 
voked by  the  one  as  against  the  other  when  he  has  been  compelled 
to  pay  for  the  principal  debtor,  although  without  any  knowledge 
down  to  the  time  of  payment  or  later  that  his  cosurety  had  alsL> 
obligated  himself  to  pay  the  same  debt.  Nor  will  their  becoming 
sureties  at  different  times  and  by  different  instruments,  without 
the  knowledge  of  each  oilier,  affect  ilieir  liability  to  contribute  one 
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to  the  other  as  cosureties.  If,  then,  there  were  no  other  facts 
than  that  Werner  and  Strauss  became  sureties  for  L  Efron  k  Co. 
by  accepting  the  drafts  for  their  accx)mmodation,  and  J.  B.  Schram 
became  their  surety  for  the  sartie  indebtedness  by  virtue  of  the 
bond  lodged  by  him  with  the  bank,  the  plaintiff  would  be  in  a 
position  to  insist  that  Werner  and  Strauss  were  his  cosureties  for 
such  indebtedness,  and  therefore  bound  to  contribute  to  the  extent 
of  one-half  of  the  amount  paid  by  the  plaintiff.  But  the  defend- 
ants Werner  and  Strauss  undertook  to  become  sureties  for  L  Efron 
&  Co.  and  the  plaintiff,  not  with  the  plaintiff.  Their  understand- 
ing with  L  Efron  &  Co.  was  that  they  should  respond  only  in  the 
event  that  both  they  and  their  guarantor,  Schram,  could  not  p^v, 
— an  event  which  L  Efron  &  Co.  assured  them  could  not  possibly 
happen,  because  J.  B.  Schram  was  such  a  very  rich  man.     The 

3uestion  now  presented  is  whether  this  agreement  operated  to  make 
.  B.  Scljiram  and  Werner  and  Strauss  successive  sureties. 
In  considering  that  question  it  should  be  borne  in  mind  that  in 
no  manner  whatever,  either  by  appearance  or  otherwise,  did  the 
defendants  induce  the  plaintiff  to  give  his  bond  to  the  bank,  or  to  re- 
frain from  tenninating  his  liability  thereunder  by  notice.  Both 
his  acts  of  commission  and  omission  were  without  reference  to  or 
knowledge  of  Werner  and  Strauss,  and  he  imposed  no  Jimitation 
whatever  on  his  liability.  On  the  other  hand,  when  Isadore  Efron 
and  Samuel  Schram  requested  the  defendants  Werner  and  Strauss 
to  become  sureties  for  them, they  were  informed  of  the  guaranty 
of  this  plaintiff,  and  of  his  ability  to  respond  for  the  amount  of  the 
drafts  should  L  Efron  &  Co.  fail  to  pay  them.  The  ques^on  pro- 
pounded to  them  was  whether  they  would  accommodate  tneir 
friends,  who  needed  still  another  surety.  It  being  a  mere  matter 
of  accommodation,  they  were  at  perfect  liberty  to  decline  or  accede 
to  the  request;  and,  it  granted,  to  impose,  as  a  condition  of  their 
becoming  sureties,  that  they  should  not  be  cosureties  with  the 
plaintiff,  but  should  be  sureties  for  L  Efron  &  Co.  and  the  plaint- 
iff This  condition  was  insisted  upon  and  assented  to  by  the  prin- 
cipal debtor.  Had  the  condition  been  incorporated  in  the  drafts, 
it  would  not  be  for  a  moment  questioned  but  they  had  accomp- 
lished what  was  intended,  and  had  made  themselves  in  fact  sureties 
for  the  plaintiff  as  well  as  for  L  Efron  &  Co. ;  for  the  rule  is  that 
the  surety  at  the  time  of  entering  into  the  obligation  of  suretyship 
may  make  such  stipulation  as  he  sees  fit  in  regard  to  his  liability, 
so  long  as  it  is  done  in  good  faith,  and  his  signature  is  not  per- 
mitted to  seem  to  be  what  it  is  not,  so  as  to  mislead  others,  and 
induce  them  to  become  sureties  upon  the  belief  that  he  is  a  cosure- 
ty for  the  principal  when  in  fact  his  liability  is  restricted.  This 
rule  is  followed  m  Harris  v.  Warner^  13  Wend.  400,  where  a  prin- 
cipal and  four  sureties  executed  a  note  as  makers.  Opposite  each 
of  the  names  of  the  first  three  sureties  was  written  the  word 
**surety,"  while  the  fourth  wrote  opposite  his  signature  **8urety  for 
the  above  names."  The  principal  failing  to  pay,  the  first  surety 
was  compelled  to,  and  sought  contribution  against  all  the  others, 
inclu<ling  the  fourth  surety ;  and  it  was  held  that  from  him  there 
&r.  Rep.,  Vou  LXVI.        61 
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was  no  right  of  contribution,  because  he  had  refused  to  sign  as  co- 
surety with  the  other  sureties,  and  had  aright  to  qualify  his  con- 
tract, as  he  pleased,  within  the  rules  of  law.  To  the  same  eflfect 
is  Sayles  v.  Sirrts,  73  N.  Y.  551.  Other  cases  in  which  the  rule 
has  been  referred  to  and  applied  might  be  cited,  but  it  is  deemetl 
too  well  settled  to  call  for  a  further  citation  of  authority.  But  if 
the  fact  be  that  a  person  from  whom  contribution  is  sought  as  co- 
surety actually  signed  as  a  surety  for  the  party  claiming  contribu- 
tion, as  well  as  the  principal,  it  may  be  shown,  although  it  does 
not  appear  in  the  writing  by  which  he  became  bound.  The  con- 
tract may  rest  in  parol,  and,  if  it  does,  it  may  be  shown,  whereupon 
it  will  be  given  the  same  eflfect  as  if  it  were  contained  in  the  writ- 
ing. This  proposition  is  recognized  in  Wells  v.  Miller^  66  N.  Y, 
255,  where  the  court,  in  discussing  the  question  of  contribution 
between  sureties  held  that  there  will  ndt  be  contribution  if  one 
surety  stipulates  for  an  advantage  over  the  other.  The  court 
said : 

"It  is  not  sufficient  that  both  parties  are  sureties.  *  »  «- 
They  must  occupy  the  same  possition  in  respect  to  the  principal^ 
and  have  no  equities  between  themselves,  giving  an  advantage  to 
one  over  the  other.  And  it  is  competent  to  prove  by  parol  the  re- 
lation of  the  parties,  and  that  one  surety  agreed  to  indemnify 
another,  or  any  extrinsic  facts  aflfecting  the  equities  between  them.'* 

In  Chapeze  v.  Young,  87  Ky.  476,  Chapeze  had  oflFered 
to  become  surety  at  the  bank  for  one  Gleason.  The  bank 
requested  another  name,  whereupon  Gleason  applied  to  Young. 
The  latter  said  to  Gleason,  not  to  the  bank,  that  ne  would  become 
surety  "on  the  condition  and  with  the  agreement  that  he  was  bind- 
ing as  a  surety  only  of  Gleason  and  Chapeza''  Chapeze  was  ig- 
norant of  the  fact  tliat  Young's  name  was  on  the  paper  until  the 
failure  of  Gleason  to  pay.  The  action  was  by  Chapeze  for  contri- 
bution after  payment  of  the  paper,  and  Young  had  judgment  The 
existence  of  the  agreement  by  which  Young  was  restricted  in  his 
liability  did  not  appear  on  the  paper,  but  the  court  held,  on  rea- 
soning entirely  satisfactory,  that  the  existence  of  such  agreement 
between  Young  and  Gleason,  the  principal  debtor,  could  be  shown 
parol.  In  Adams  v.  Flanagan,  36  Vt  400,  there  were  four  makers 
of  a  promissory  note.  Opposite  each  of  the  names  of  the  lasttwo^ 
the  word  "surety"  was  written.  The  first  surety  paid  the  note, 
and  brought  the  action  against  the  others  to  compel  contribution. 
Upon  the  trial  it  appeared  that  the  second  surety  signed  upon  the 
express  understanding  with  the  principal  debtor  that  hebigned  as, 
surety  for  the  plaintiff,  and  not  as  co-surety  with  him.  In  deny- 
ing [lis  right  to  contribution  the  court  said: 

"As  between  the  makers  and  the  payee,  the  note  excludes  all 
parol  evidence;  but,  as  between  the  signers  to  it,  was  not  made  or 
intended  to  be  tlie  exclusive  proof  of  their  agreement  and  rela- 
tions. It  is  well  settled  that  it  is  open  to  parol  evidence  to  show 
the  contract  relations  of  the  signers,  and  the  real  nature  of  the  con- 
tract between  them." 

It  follows  from  these  authorities  that  Werner  and  Strauss  estab- 
lished by  competent  evidence  the  existence  of  an  agreement  by 


Digitized  by 


Google 


Sap.Ct]  State  Bank  op  Lock  Havkn  u  Smith  et  al  488 
which  their  liability  was  restricted  to  that  of  sureties  for  the  prin- 
cipal debtors  and  the  other  surety,  J.  B.  Schram,  this  plaintiE 
And,  as  there  are  no  facts  present  which  cause  such  restriction  to 
be  ineq^uitable,  as  against  the  plaintiff  they  must  be  held  to  be 
successive  sureties,  and  the  plaintiff  in  the  rear  of  the  defendants 
Werner  and  Strauss,  and  therefore  not  entitled  to  recover  as 
against  them. 

The  exceptions  should  be  sustained,  and  a  new  trial  ordered  as 
to  the  defendants  Werner  and  Strauss,  with  costs  to  abide  the 
event     All  concur.       

State  Bank  of  Lock  Haven,  Resp't,  v.  James  W.  Smith  et  aL, 
Impleaded,  etc.,  App'lts. 

(Supreme  Court,  General  Term,  Pir9t  DepaHmeat,  Filed  March  16,  1895.) 
Principal  and  surety— Loss  of  collateral  security. 

Where  notes,  discounted  by  a  bank,  were  made  hj  defendants  for  (he 
accommodation  of  the  payees,  who  were  also  indebted  to  its  president,  the 
fact  that  the  president,  in  effecting  a  settlement  of  the  bank's  claim  against 
the  payees,  procured  a  prior  lien  for  his  individual  claims  on  their  prop- 
erty, does  not  render  the  bank  chargeable  with  the  amount  of  such  prefer- 
ence as  for  property  negligently  lost,  which  might  have  been  applied  in 
satisfaction  of  the  note  on  which  defendants  were  liable  as  accommodation 
makers. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  and  from  an  or- 
der granting  an  extra  allowance. 

It  appears  from  the  pleadings  and  findings  that  the  plaintiff  is, 
and  for  many  years  has  been,  a  banking  corporation  organized 
under  the  laws  of  Pennsylvania,  and  doing  business  at  Lock 
Haven,  in  Pennsylvania ;  that  the  defendants  James  W.  Smith 
and  Wilbur  F.  Smith,  during  the  same  time,  were  co-partnei*s,  do- 
ing business  under  the  name  of  J.  W.  &  W.  F.  Smith,  in  Brook- 
lyn, in  this  state;  and  that  the  nominal  defendants  Chandler  P. 
Waiuwright  and  Willis  Bryant  were  co-partners,  doing  business 
under  the  firm  name  of  Wainwright  &  feryant  in  Philadelphia. 
The  twelve  notes  held  by  the  plaintiff  on  October  24,  1889  (of 
which  the  notes  in  suit  are  merely  renewals),  were  dated  from 
June  21,  1889,  to  September  17,  1889,  and  were  made  by  the  de- 
fendants Smith  to  the  order  of  the  defendants  Wainwright  and 
Bryant,  indorsed  by  the  latter,  and  discounted  by  the  plaintiff.  It 
was  found  by  the  referee  that,  at  or  shortly  prior  to  the  times 
when  defendants  Smith  made  and  delivered  to  Wainwright  & 
Bryant  these  twelve  notes,  said  Wainwright  &  Bryant  made  and 
delivered  to  defendants  Smith  their  twelve  notes  of  like  date,  ten- 
or, and  terms,  and  for  like  amounts,  and  payable  to  the  order  of 
of  J.  W.  k  W*  F.  Smith ;  the  notes  made  by  Wainwright  &  Bry- 
ant being  sent  to  the  Smiths  in  letters,  which  in  each  case  say 
substantially  :  "Inclosed  please  find  our  note  [describing  it],  for 
which  please  send  us  duplicate ;"  and  the  Smiths  then  returning 
their  own  notes  as  requested.  It  was  also  found  that  these  notes 
were  thus  exchanged  pursuant  to  an  arrangement  made  in  the 
latter  part  of  1884,  at  the  reauest  of  Wainwright  &  Bryant,  they 
promising  the  Smiths  to  send  to  them,  upon  the  maturity  of  the 
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notes,  an  amount  of  money  equal  to  the  face  of  the  note^,  unless 
said  Smiths  should  have  given  notice  that  they  had  used  any  of 
the  notes  made  by  Wainwright  &  Bryant;  each  party  to  have  the 
right  to  use  any  of  the  exchanged  notes.  It  appears  that,  after 
this  arrangement  was  made,  defendants  Smith  and  Wainwright  & 
Bryant  began  exchanging  their  paper  thereunder,  and  so  con- 
tinued to  do  up  to  about  October  24,  1889.  The  notes  so  made 
by  Wainwright  &  Bryant  and  sent  to  the  Smiths  were  payable  in 
Philadelphia,  and  the  notes  so  made  by  defendants  Smith  and 
sent  to  Wainwright  &  Bryant  were  payable  at  the  Smiths'  office 
in  Brooklyn.  Wainwright  &  Bryant  were  accustomed  to  and  did 
send  to  defendants  Smith  money  for  the  notes  as  agreed,  and  de- 
fendants Smith  were  accustomed  to  and  did  thereupon  return 
Wainwright  &  Bryant's  paper  to  them,  except  in  a  few  instances- 
in  which  defendants  Smith  made  use  of  Wainwright  &  Bryant's 
paper  by  procuring  the  same  to  be  discounted.  The  Smiths  in 
variably  paid  all  the  notes  made  by  them  according  to  their  tenor, 
at  their  office  until  after  the  failure  of  Wainwright  &  Bryant;  and 
Wainwright  k  Bryant  paid,  according  to  their  tenor,  at  their  of- 
fice, such,  notes  of  theirs  as  the  Smitns  had  had  discounted,  an 
for  the  remaining  notes  sent  the  cash  to  the  Smiths  up  to  the  time 
of  their  failure.  At  the  time  of  Wainwright  &  Bryant's  failure 
(October  24,  1889),  the  plaintiff  held  the  twelve  notes,  of  which 
these  in  suit  are  the  renewals  ;  the  defendants  Smith  held  eleven 
of  the  counterpart  notes  made  by  Wainwright  &  Bryant ;  and  the 
remaining  note,  one  dated  August  6,  1889,  for  $1,143. 18,  was  held 
by  the  Eleventh  Ward  Bank,  which  had  discounted  it  for  the  de- 
fendants Smith.  The  Smiths  afterwards  took  up  the  note.  At  the 
request  of  the  defendants  Smith,  the  plaintiff  has  three  times  re- 
newed the  twelve  notes  held  by  it;  the  Smiths  each  time  paying 
the  interest  or  discount  for  such  renewal,  each  renewal  note  being 
made  and  indorsed  in  the  same  form  as  the  original  note. 

One  William  A.  Simpson  was  the  president  of  the  plaintiff  bank, 
its  largest  stockholder,  and  practically  its  manager.  He  was  also, 
and  had  been  for  several  yearsi  the  financial  backer  of  Wainwright 
&  Bryant  He  had  loaned  them  $50,000,  and  was  the  accommodation 
indoreeron  their  paper  to  the  extent  of  from  $85,000  to  $185,000 
more.  He  received  from  them  a  royalty  or  definite  payment,  calleil 
**stampage,"  on  each  load  of  timber  cut,  ostensibly  as  compensation 
for  advice  given  in  the  management  of  their  business.  When  Simp- 
son loaned  them  the  first  $50,000  in  November,  1884,  they  gave 
him  a  judgment  note  therefor,  dated  November  14, 1884,  due  one  day 
afterdate,  and  containing  a  warrant  of  attorney,  which,  under  the 
laws  of  Pennsylvania,  enabled  Simpson  to  entered  judgment  against 
them  at  any  time.  For  subsequent  indorsements,  Simpson  got  two 
other  judgment  notes,— one  dated  January  14,  1885,  for  $60,000, 
and  another  dated  August  19,  1887,  for$75,000,— each  payable  one 
day  after  date.  In  addition  to  these  obligations  to  Simpson, 
Wainwright  &  Bryant,  on  the  24th  day  of  October,  1889  (which 
was  the  day  of  their  failure),  had  paper  to  the  extent  of  $122,313, 
including  that  made  by  the  defendants  Smith,  discounted  m  the 
plaintiff  Dank.     On  October  24,  1889,  Simpson,   with  one  Coras, 
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the  attorney  for  the  plaintiflE  bank,  met  Wainwright  &  Bryant  in 
Philadelphia,  and  it  was  there  determined  that  they  were  unable 
to  continue  in  business,  and  that  they  should  give  to  the  bank  a 
judgment  note  as  security  for  the  paper  that  had  been  discounted 
by  the  bank  for  Wainwright  &  Bryant,  and  which  bore  their  in- 
dorsement. A  list  of  the  notes  discounted  in  the  bank  was  called 
oflf.  Those  indorsed  by  Simpson  were  omitted,  because  he  already 
had  a  judgment  note  to  secure  them.  A  judgment  note  for 
$122,813  was  then  and  there  given  to  the  bank,  dated  that  day, 
payable  one  day  after  date.  The  judgment  note  was  given  as 
security  for  all  the  paper,  including  that  made  by  defendants 
Smith,  indorsed  by  Wainwright  &  Bryant,  and  then  lying  in  the 
plaintiff  bank,  except  the  paper  indorsed  by  Simpson.  Simpson 
then  had  judgment  notes  several  years  old  in  his  possession,  and 
was  president  of  the  bank,  and  acted  for  it  There  were  no  direc- 
tions given  as  to  the  application  of  the  avails  of  the  judgment 
notes.  Simpson  said  that  he  was  going  to  enter  judgment  on  the 
bank's  notes  ;  nothing  was  said  about  his  own.  On  the  26th  of 
October,  Mr.  Simpson,  through  Coi'ss,  the  attorney,  caused  judg- 
ments on  the  three  notes  already  held  by  him  and  the  note  handed 
to  him  for  the  plaintiff  to  be  entered,  putting  his  own  three  judg- 
ments first,  and  issuing  execution  upoti  them  first;  so  that  they  ob- 
tiiined  a  priority  under  the  laws  of  the  state  of  Pennsylvania  as  to 
the  personal  property  of  Wainwright  &  Bryant,  but  shared  pro 
rata  with  the  judgment  ir>  favor  of  the  plaintiff  as  to  the  real 
estate.  According  to  the  law  of  Pennsylvania,  judgments  entered 
on  the  same  day  participate  equally  in  the  avails  of  funds  realfzed 
through  execution  against  real  property.  As  to  personal  property, 
the  execution  firfet  issued  takes  precedence.  At  the  sheriff's  sale 
had  in  the  month  following,  under  these  four  executions  and 
another  for  a  small  amount,  Simpson  bought  in  a  large  part  of  the 
pei-sonal  property,  and  practically  all  the  real  estate ;  the  personal 
property  being  sold  for  $74,698.50,  and  the  real  estate  for  $26,490. 
The  proceeds  of  this  sale  of  the  personal  property,  after  deducting 
fees,  etc.,  were  paid  to  Simpson  by  crediting  the  amount  to  him 
on  account  of  his  purchase  at  the  sale;  and  the  proceeds  of  the 
real  estate  were  disposed  of  by  taking  Simpson's  receipt  as  presi- 
dent of  the  bank  for  $12,000  thereof,  applied  upon  the  execution 
upon  the  plaintiff's  judgment,  and  by  crediting  the  balance  to 
Simpson  on  account  of  his  purchase.  An  execution  upon  plaint- 
iff's judgment  was  also  issued  to  Philadelphia,  and  certain  prop- 
erty there  was  bought  in  by  the  plaintiff  for  $150,  and  was  after- 
wards resold  by  it  for  $5,000.  In  addition,  Simpson  received  cer- 
tain cattle  stock,  which  was  afterwards  sold  for  $o,000.  To  enable 
Simpson  to  close  his  purchase  with  the  sheriff  without  paying  cash, 
a  formal  assignment  of  the  plaintiff's  judgment  was  made  to  him  ; 
but,  by  agreement  between  Simpson  and  the  bank,  it  was  provided 
that,  after  payment  of  his  own  claim,  he  would  pay  the  full 
amount  of  the  indebtedness  of  Wainwright  &  Bryant  as  drawers 
and  indorsers  of  notes  discounted  by  the  bank,  and  not  otherwise 
paid  or  secured  to  be  paid. 

Abel  K  Blackmarj  for  app'lts;  Frederick  H.  ifarty  for  resp't 
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O'Brien,  J. — The  causes  of  action  were  upon  twelvepromissoiy 
notes  made  by  the  defendants  Smith  to  the  order  of  Wainwright 
&  Bryant,  ana  by  them  indorsed  and  delivered  to  plaintiff.  There 
was  no  contest  as  to  the  making  and  delivery  of  the  notes,  or  as 
to  the  title  of  the  plaintiff  to  the  same ;  but  it  was  contended  that 
the  defendants  Smith  were  accommodation  makers,  and  that  the 
notes  were  made  for  the  accommodation  of  Wainwright  &  Bryant 
It  was  further  contended  that  Wainwright  &  Bryant  placed  cer- 
tain securities  with  the  plaintiff  to  secure  the  payment  of  these 
notes  with  others;  and  that  the  plaintiff  had  realiz^  certain  sums 
of  money  upon  said  securities,  and  had  negligently  wasted  and 
destroyed  a  part  thereof ;  and  that  the  defendants  were  entitled  to 
have  the  amounts  realized  by  the  plaintiff  on  such  securities  ap- 
plied to  the  payment  of  these  notes  jjro  rata  with  othera  ;  and  also 
that  the  value  of  the  securities  wasted  by  the  plaintiff  should  be 
credited  on  these  notes.  The  referee  found,  agamst  the  contention 
of  plaintiff,  that  all  the  notes  except  one  were  accommodation 
paper;  that  the  plaintiff  had  received  $22,000  applicable  to  the 
payment  of  these  notes  with  others;  and  directed  that  $3,389.48 
be  credited  p*o  rata  upon  the  principal  of  the  notes.  The  plaintiff 
does  not  appeal,  but  the  defendants  do,  claiming  that  they  were 
entitled  to  a  larger  credit,  and  that  all  the  notes  were  accommoda- 
tion paper. 

In  holding  that  eleven  of  the  twelve  notes  yvere  accommodation 
notes,  the  referee  reached  a  conclusiqu  most  favorable  to  the  ap- 
pellants, and  with  such  conclusion  we  understand  no  fault  is  found, 
jt  being  insisted,  however,  that  the  twelfth  note  also  should  have 
been  included  in  the  same  category.  In  excluding  it,  we  think, 
the  referee  was  clearly  right  Under  the  terms  of  the  agreement, 
the  defendants  had  a  right  to  use  the  notes  sent  them  by  Wain- 
wright &  Bryant  in  exchange  for  notes  of  similar  amount  and 
tenor  which  they  had  loaned  to  that  firm.  If  they  had  availed 
themselves  of  this  privilege,  and  had  used  the  notes,  there  can  be 
no  doubt,  upon  authority,  tliat  they  would  be  regarded  as  business 
notes,  because  given  in  exchange  for  other  notes,  and  used  for  the 
purpose  of  raising  money.  ,Where  however,  but  one  was  used, 
and  the  other  eleven  retained,  we  find  no  reason  for  relieving  the 
defendants  from  liability  as  makers  of  business  paper.  It  appear- 
ing then,  as  to  one  of  the  Wainwright  &  Bryant  notes, — L  e.  the 
one  dated  August  6,1889,  for  $1,154.13, — that  the  defendants, 
for  their  own  benefit,  had  it  discounted  at  the  bank,  the  referee 
was  right  in  holding  that  the  counterpart  note  given  to  Wain- 
wiight  &  Bryant,  which  was  discounted  by  the  plaintiff,  was  in- 
'  eluded  among  the  twelve  notes  sued  upon,  and,  unlike  the  other 
eleven,  was  not  an  accommodation  note. 

The  other  eleven  notes  being  accommodation  notes,  the  referee 
held  that  the  ultimate  duty  of  paying  them  rested  on  Wainwright  & 
Bryant,  and  that  any  payments  made  by  the  latter  or  securities 
given  by  them  inurea  to  the  benefit  of  the  defendants  Smith,  whose 
obligation  was  that  of  sureties.  To  the  extent  to  which  they  were 
entitled  to  the  benefit  of  the  security  thus  given,  which  consisted  of 
the  judgment  note  for  $122,313,  covering  these  and  other  notes  of 
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Wainwright  &  Bryant,  the  referee  allowed  the  pro  rata  amount 
realized  under  the  judgment  upon  the  sale  of  the  real  property,  and 
$10,000  in  addition,  realized  from  two  other  sources,  making  up 
the  amount  of  $22,000,  which  he  held  was  applicable  to  the  pay- 
ment of  the  not^  The  defendants  claim,  however,  that  they  were 
entitled  to  a  greater  credit^  and  that,  in  addition  to  the  proceeds  of 
the  real  estate,  there  should  have  been  applied  upon  the  notes  the 
pro  rata  share  of  the  proceeds  of  the  personal  estate  of  Wainwright 
A  Bryant  which  the  plaintiff  should  have  realized  upon  the  judg- 
ment given  to  it  to  secure  the  notes.     Whether  this  contention  is 
right  depends  entirely  upon  the  determination  of  the  question  as 
to  whether,  under  tjie  law,  Simpson,  who  was  president  of  the  bank, 
and  to  whom  Wainwright  &  Bryant  were  indebted  in  a  large  sum 
of  money,  for  which  he  held  their  judgment  notes,  violated  a  duty, 
which  as  president  of  the  bank  he  was  chargeable  with,  towards 
the  defendants,  in  giving  himself  a  preference  out  of  the  avails  of 
the  personal  property.     It  was  in  the.power  of  Simpson  to  seize 
all  of  Wainwright  A;  Bryant's  property  at  any  time  during  a  long 
period  prior  to  the  giving  to  him  of  the  judgment  note   for  the 
oank.     Had  he  reaped  the  advantage  of  his  position  by  so  seizins 
the  property,  the  defendant,  as  against  him,  would  have  no  legal 
right  to  complain.     It  may  be  that,  considering  his  relation  to  the 
bank  and  the  use  that  he  had  made  of  their  funds,  it  might  compel 
him,  in  some  way  or  in  some  form  of  action,  to  make  good  the  loss 
which  under  his  management  the  bank  sustained.    Without,  how- 
ever, discussing  the  right  of  the  bank,  it  is  clear  that  no  third 
party,  situated  as  the  defendants  are,  could  successfully  assail  Simp- 
son's right  to  obtain,  were  he  so  disposed,  a  preference  in  respect  to 
Wainwright  &  Bryant's  property  over  all  other  creditors.    It  must 
.be  remembered,  too,  that,  in  the  disposition  of  their  property  among 
tlieir  creditors,  Wainwright  &  Bryant  selected  Simpson  as  the  per- 
son who  was  to  make  it,  and  constituted  him  their  agent  for  that 
purpose;  and  they  had  a  right  to  instruct  him,  had  they  seen  fit, 
as  to  the  manner  in  which  tne  property  should  be  applied;  or  they 
could  leave  it,  as  they  did,  to  his  discretion,  in  exercising  which  the 
defendant  would  have  no  more  right  to  complain  than  if  the  dis- 
position had  been  made  by  Wainwright  &  Bryant   themselves. 
As  correctly  said,  therefore,  by  the  referee: 

'*In  the  absence  of  proof,  the  act  of  Simpson  may  be  considered 
to  be  just  what  Wainwright  &  Bryant  intended.  Hence  the  bank 
eannot  be  held  to  stand  as  having  received  in  payment  of  the  Smith 
notes  that  which  Simpson  managed  to  apply  to  his  notes  through 
the  instrumentality  of  Wainwright  &  Bryant" 

As  urged  by  the  respondent,  the  bank  owed  no  duty  to  the  Smiths 
requiring  it  to  take  the  judgment  note  at  all,  or  to  enter  judgment 
thereon,  or  to  endeavor  to  thrust  aside  Simpson's  security,  which 
was  prior  in  equity  and  in  point  of  time,  even  if  it  had  the  power  to 
<lo  so.  The  question  here  raised  is  not  as  to  what  rights  the  bank 
might  claim  against  Simpson  on  the  facts  disclosed,  but  solely 
whether  the  Smiths,  as  so-called  "accommodation  makers"  of  the 
notes  held  bv  the  bank,  for  which  it  had  paid  full  value,  can  hold 
the  bank  liable  for  something  which  it  neither  did  nor  permitted. 
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It  is  well  established  that  the  holder  of  negotiable  paper  loses  no 
right  against  the  surety  thereon  by  merely  remaining  passive. 
First  Nat  Bank  v.  Wood,  71  N.  Y.  405,  411;  SmUh  v.  Erwin,  77 
N.  Y.  466.  We  do  not  think  that  the  act  of  Simpson  and  Corss, 
although  they  were  the  president  and  the  attorney,  respectively, 
of  the  bank,  in  permitting  Simpson  to  obtain  a  priority  upon  the 
personal  property,  made  the  bank  liable  for  a  breach  of  duty,  and 
chargeable,  as  though  lost,  with  the  amount  that  would  have  been 
realized  had  the  bank's  judgment  attached  equally  with  Simpson's 
upoii  the  personal  property. 

Another  grievance  assigned  by  the  appellants  consists  in  the  re- 
fusal of  the  referee  to  find  that  the  bank  had  realized  $20,000  on 
the  execution  against  the  real  property,  and  finding,  instead,  that 
it  had  realized  only  $12,000.  Mr.  Simpson,  the  president  of  the 
bank,  testified  that  $20,000  was  realizea  on  the  real  property,  but 
that  this  statement  was  made  from  memory,  and  that  it  was  incor- 
rect, is  evident  from  the  original  documents,  which  include  the  re- 
ceipt of  Mr.  Simpson  and  the  sheriff's  return.  Besides,  it  appears 
that  the  real  estate  was  sold  for  $26,490;  and,  regard  being  had  to 
the  amount  of  the  four  judgments,  the  bank's  ^ro  rata  share  of  the 
proceeds  would  be  about  $12,000, — the  amount  found  by  the  re- 
feree. There  being  a  conflict  between  the  oral  testimony  and  these 
written  documents,  we  think,  upon  consideration,  that  the  referee 
was  right  in  following  latter,  as  against  the  statement  of  the 
witness. 

Although  the  referee  has  charged  the  plaintiff  with  $22,000  as 
having  been  realized  upon  the  bank's  judgment,  there  is  a  serious 
question  whether  the  entire  value  of  the  collateral  security,  includ- 
ing the  judgment  note,  and  the  entire  amount  with  which  it  is 
chargeable  in  favor  of  the  defendants,  was  more  than  $12, 150.  The 
$22,000  found  by  the  referee  was  made  up  of  $12,000,  the  proceeds 
of  tlie  execution  issued  on  the  bank's  judgment  to  the  sheriff  of 
Jefferson  county,  and  of  $5,000,  which  he  charged  to  the  bank  as 
being  the  amount  realized  on  the  resale  by  it  of  the  property  sold 
under  the  execution  issued  to  the  sheriff  of  Philadelphia,  and  which 
it  bought  in  at  such  sale  for  $150,  and  of  $5,000,  the  amount  real- 
ized from  the  sale  of  certain  cattle  stock  which  Wainwright  &  Bry- 
ant had  given  to  Simpson  at  the  date  of  their  failure.  The  amount 
of  $150,  realized  on  the  sale  of  the  Philadelphia  real  estate,  would 
seemingly  be  the  proper  credit  which  the  bank  was  entitled  to  al- 
low, because  any  profits  realized  on  the  resale  thereof  could  no 
more  be  reached  as  a  security  in  defendant's  favor  than  would  a 
loss,  had  it  been  made  upon  such  resale,  have  been  chargeable  to  it; 
and  the  referee,  instead  of  charging  the  bank  with  $150,  has  charged 
it  witli  $5,000,  in  defendants'  favor.  The  $5,000,  proceeds  of  the 
cattle  stock,  as  testified  to  by  Bryant,  was  given  by  him  to  Simpson 
as  he  understood,  individually  for  his  indebtedness.  Tliis  amount, 
however,  was  appropriated  by  Simpson  to  the  bank,  under  their 
agreement,  pro  tanto  on  the  Wainwright  &  Bryant  notes,  and  the 
referee  allowed  the  payment  It  will  thus  he  seen  that  the  refei'ee 
reached  upon  these  items  a  conclusion  most  favorable  to  the  de- 
fendants. 
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The  remaining  question  ui^d  upon  this  appeal  is  in  r^ard  to  the 
order  granting  to  the  plaintiff  an  allowance,  in  addition  to  costs,  of 
$386.07.  In  view  of  the  amount  and  the  character  of  the  questions 
involved,  this  cannot  be  regarded  as  an  excessive  allowance.  It  is 
insisted,  however,  bj  the  appellants,  that  they  should  not  be  pun 
ished,  by  way  of  an  allowance  granted  against  them,  for  having 
interposed  equitable  defenses  which  in  part  have  been  sustained 
The  answer  to  this  seems  to  us  apparent  It  is  true  that  the 
plaintiff  asked  a  judgment  for  the  full  amount 'of  the  notes,  upon 
the  theory  that  they  were  business  paper,  and  that  the  defendants 
took  the  opposite  view,  that  they  were  accommodation  notes  ;  and, 
while  the  former  demanded  the  full  amount,  the  defendants  in-, 
sisted  that  the  complaint  should  be  disn^issed.  While  the  plaintiff 
did  not  obtain  the  entire  relief  demanded,  we  do  not  think  it  can 
be  claimed  that  it  has  not  succeeded  in  the  action.  Apart  from 
this,  if  the  defendants  desire  to  limit  their  liability  for  costs,  the 
Code  provides  a  way  by  permitting  a  j)erson  to  make  an  offer  of 
judgment,  which,  if  not  accepted,  would  place  the  liability  for 
costs  upon  the  other  party.  This  the  defendants  did  not  do,  but 
litigated  the  question  of  plaintiff's  right  to  any  recovery  ;  and  the 
plaintiff  having  recovered  and  been  awarded  costs,  in  view,  as  al- 
ready said,  of  the  difficulty  of  the  questions  involved,  we  think  it 
was  entitled  to  the  allowance  mada 

In  concluding,  we  think  it  proper  to  say  that  we  mi^ht  well 
have  let  this  appeal  rest  upon  tlie  clear  and  satisfactory  opinion  of 
the  referee  ;  but  as  the  appellants,  with  much  force  and  earnest- 
ness, have  pressed  the  questions  again  upon  our  consideration,  we 
feel  that  a  brief  reference  to  all  the  questions  presented  upon  the 
appeal  was  proper. 

We  think  the  conclusion  reached  by  the  referee  was  right,  and 
that  the  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur. 


Wood  Gibson,  Resp*t,  v.  Samuel  Q.  Blakley,  Individually^ 
and  as  Administrator,  etc..  Impleaded,  App*lt 

(Supreme  Court,  General  Term,  First  Department,  Filed  March  15,  1895,) 

1.  Parties— Executor. 

An  action  may  be  maintained  against  a  defendant  to  recover  against  him 
personally  and  as  administrator,  in  case  he  is  liable  in  both  capacities. 

2.  Same. 

A  defect  of  parties  defendant  was  held,  in  this  case,  not  to  be  apparent 
on  the  face  of  the  complaint. 

Appeal  from  an  interlocutory  judgment,  overruling  a  demurrer 
to  the  complaint 

Abram  Kling,  for  app'lt ;  David  Keane,  for  resp*t 

Per  Curiam. — April  24.  1867,  Wood  Gibson,  Sr.,  recovered  a 
judgment  against  his  son,  Wood  Gil)sc)n,  Jr.,  for  $23,300.11,  which 
became  a  lien  on  the  interest  of  the  judgment  debtor  in  No.  295 
St.  Rep.,  You.  LXVI.        62 
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West  Eleventh  street  November  2,  1869,  the  judgment  debtor 
-conveyed  his  interest  in  said  premises  to  James  Blakley,  who  in 
consideration  thereof  executed  and  delivered  to  the  grantor  (the 
plaintiff  herein)  a  contract,  of  which  the  following  is  a  copy : 

**  Whereas,  t,  James  Blakley,  of  the  city  of  New  York,  have 
purchased  from  Wood  Gibson,  Jr.,  of  said  city,  his  interest  in  the 

Sroperty,  in  the  city  aforesaid,  known  by  the  number  295  West 
lleventh  street,  as  appears  from  his  certain  deed  (in  which  Eliza- 
beth J.  Guion  and  Ulement  Guion  join)  to  me,  conveying  said 
property,  which  deed  bears  even  date  herewith  ;  and  whereas,  the 
consideration  of  the  said  conveyance  to  me  by  the  said  Wood 
<jibson,  Jr.,  is  the  sum  of  fourteen  hundred  dollars  ($1,400,) 
which  sum  I  have  not  yet  paid  to  the  said  Gibson  bv  reason  of 
the  existence  against  him  of  a  judgment  in  favor  of  his  late  father : 
'  Now,  therefore,  I,  the  said  James  Blakley,  do  hereby  covenant 
and  agree  that  upon  the  cancelment  of  the  said  judgment,  or  upon 
the  release  from  the  lien  thereof  of  the  pioperty  aforesaid,  I  shall, 
upon  demand,  pay  to  the  said  Wood  Gibson,  Jr.,  the  sum  afore- 
said of  fourteen  hundred  ($1,400)  dollars,  with  lawful  interest 
from  the  date  thereof.  This  covenant  to  apply  to  and  bind  the 
lawful  representatives  of  myself  and  of  the  said  Gibson. 

"  [Signed]  James  Blaelby. 

''  Dated  November  2,  1869. 
"In  presence  of  [Sgd]  CHAa  Coudert,  Jr." 
July  19,  1869,  Wood  Gibson,  Sr.,  died  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate,  September  8, 
1869,  and  letters  testamentary  thereon  were  duly  issued  to  said 
James  Blakley,  who  was  nominated  as  an  executor  therein.  The 
testator  bequeathed  one-fourth  of  his  estate  to  said  James  Blak- 
ley in  trust  for  the  following  purposes :  (1)  To  pay  the  afore- 
said judgment ;  (2)  the  remainder  of  the  fourth  to  be  invested, 
and  the  income  therefrom  paid  to  Wood  Gibson,  Jr.,  during 
his  life.  The  executor  received  from  said  estate  moneys  properly 
applicable  to  the  payment  of  the  judgment,  to  an  amount  more 
Jbhan  sufficient  to  pay  the  same,  but  the  judgment  has  never 
been  canceled  of  record.  June  25,  1888,  James  Blakley  died, 
leaving  the  defendant,  his  son,  his  only  heir  and  next  of  kin, 
who  was  duly  appointed  the  administrator  of  his  said  estate. 
These  facts  are  set  forth  in  the  complaint,  and  it  is  also  alleged 
that  no  part  of  the  $1,400  promised  to  be  paid  by  said  contract 
has  been  paid,  and  it  is  also  alleged  that  the  defendant  has  received 
assets  from  his  father^s  estate  in  an  amount  more  than  sufficient  to 
pay  said  sum.  The  complaint  closes  with  a  prayer  that  the  judg- 
ment be  canceled  of  record,  and  that  the  plaintiff  have  judgment 
Against  the  defendant  as  administrator  for  $1,400,  with  interest 
thereon  from  November  2,  1869.  It  is  more  tlian  27  years  since 
this  judgment  was  recovered,  and  more  than  a  quarter  of  "a 
century  since  the  defendant's  intestate  received  from  the  plaintiff  a 
conveyance  of  the  premises.  Presumptively  the  judgment  has 
long  ceased  to  be  a  rien  on  the  real  estate,  or  even  an  enforceable 
claim  against  the  judgment  debtor  personally,  and  a  good  cause 
of  action  is  set  out  as  against  the  defendant  m  his  representative 
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capacity.  It  is  Insisted  that  facts  suflficient  to  constitute  a  cause 
of  action  against  the  defendant  individually  are  not  set  forth  in 
the  complaint  In  considering  this  question,  it  must  be  borne  in 
mind  that  this  action  is  not  against  devisees  or  legatees,  nor  is  it 
against  one  of  seveml  next  of  kin,  or  of  one  of  several  heirs,  and 
many  of  the  facts  which  are  necessary  to  be  alleged  in  such  cases 
are  not  necessary  to  be  in  this  action.  In  so  far  as  this  is  a  per- 
sonal action,  it  is  against  a  sole  heir  and  next  of  kin,  who  has  re- 
ceived the  whole  estate  of  his  ancestor,  subject  to  the  liability  to 
pay  the  debts  of  the  ancestor  in  so  far  as  the  defendant  has  re- 
ceived sufficient  assets,  and  sufficient  facts  are  alleged  to  constitute 
a  cause  of  action  against  the  defendant  individually.  An  action 
may  be  maintained  against  a  defendant  to  recover  against  him 
personally  and  as  an  administrator,  in  case  he  is  liable  in  both 
capacities.  Code  Civ.  Proc.  section  1815.  It  does  not  appear  on 
the  face  of  the  complaint  that  there  is  a  defect  of  parties  defend- 
ant. It  is  not  alleged  that  an  administrator  with  the  will  annexed 
or  a  testamentary  trustee  for  the  estate  of  Wood  Gibson,  Sr.,  has 
been  appointed,  and,  for  aught  it  appears,  the  estate  may  have 
been  settled  and  the  trust  terminated. 

The  judgment  should  be  affirmed,  with  costs. 


Charles  C.  Mayer,  Resp't,  v.  Emanuel  Frankfeld,  App'lt 

(Supreme  Courts  General  Term,  First  Department^  Filed  March  15,  1896). 

1.  Pakthes — Partnbbship. 

Where  there  is  a  dormant  partner,  a  party  bringing  an  action  against 
the  firm,  must  make  such  dormant  partner  a  party,  if  he  knows  of  his  ex- 
istence. 

2.  Same. 

In  an  action  on  a  contract  signed  by  defendant  In  his  individual  name, 
he  may  show  that  he  and  others  were  partners  under  such  name,  of  which 
fact  the  plaintiff  had  knowledge,  and  that  the  contract  is  a  firm  contract. 

Appeal  from  a  judgment  entered  on  a  verdict  in   favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Leo  0,  Bosenblatiy  for  app'lt;   C  De  H.  Brower^  for  resp't. 

Van  Brunt,  P.  J. — This  action  was  brought  to  recover  upon 
a  contract  made  by  the  plaintiff  with  E.  Frankfeld.  The  defend- 
ant by  his  answer,  among  other  things,  set  up  a  defect  of  parties 
alleging  that  E.  Frankfeld  was  the  name  of  a  firm  consisting  of 
Emanuel,  Louis,  and  Benjamin  Frankfeld,  who  were  living  and 
residing  within  the  city  of  New  York.  Upon  the  trial  the  de- 
fendant sought  to  prove  that  prior  to  the  entering  into  this  agree- 
ment the  plaintiff  had  notice  of  the  fact  of  the  copartnership,  and 
that  the  business  was  done  under  the  name  of  E.  Frankfela,  and 
that  the  contract  was  made  for  the  purposes  of  that  business. 
This  evidence  was  excluded  by  the  court  upon  the  apparent 
ground  that  the  contract  upon  its  face  was  an  individual  contract 
of  E.  Frankfeld,  and  that  evidence  to  show  that  E.  Fninkfekl 
was  the  name  of  a  firm  was  incompetent  for  the  purpose  of  show- 
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ing  who  the  real  contracting  parties  were.  Upon  this  appeal  this 
ruling  is  sought  to  be  upheld  by  the  respondent  on  the  ground 
that,  E.  Frankfeld  having  executed  this  contract  in  his  individual 
name,  he  will  be  held  personally  liable  as  contracting  agent, 
whether  he  is  shown  to  be  an  agent  or  not     We  think  that  the 

frinciple  relied  on  has  no  application  whatever  to  the  case  at  bar. 
t  was  a  question  of  fact  as  to  whether  E.  Frankfeld  executed  this 
contmct  individually  or  in  the  name  of  the  firm.  Simply  because 
the  names  coincided,  he  was  not  precluded  from  giving  such  evi- 
dence. There  being  an  individual  E.  Frankfeld,  and  a  firm  E. 
Frankfeld,  there  was  a  patent  ambiguity  upon  the  face  of  the  con- 
tract, to  eliminate  which  parol  testimony  was  competent.  It  is  a 
familiar  principle  in  cases  against  copartnerships  that  any  one  of 
the  copartners,  if  sued  alone,  may  plead  a  defect  of  parties,  and 
that  this  is  a  good  plea,  when  sustained  by  proof.  In  the  (iase  at 
bar  the  defendantj  pleaded  defect  of  parties,  giving  the  names  of 
the  absent  parties  and  alleging  that  they  were  residing  in  New  York. 
His  plea  being  good  in  form,  he  offered  to  prove  it,  which  was 
denied.  The  ruling  of  the  court  seems  to  have  proceeded  upon 
the  theory  that,  where  there  are  dormant  partners, — that  is,  where 
there  are  partners  whose  existence  is  not  disclosed  by  the  title  of 
the  firm,  even  in  the  collective  form  of  "  &  Uo.," — a  party  bringing 
an  action  against  such  firm  may  take  as  party. defendant  the  indi- 
vidual whose  name  appears  in  the  title  of  the  firm,  although  he 
he  may  know  of  the  existence  of  other  partnera  That  this  rule 
is  erroneous  seems  to  be  clear  from  the  opinion  of  the  court  in 
Marvin  v.  WilJber^  52tN.  Y.  272,  where  the  rule  is  recognized  in 
respect  to  dormant  partners  that  they  need  not  be  sued  if  the 
plaintiff  did  not  know  of  their  existence  ;  the  converse  of  the 
proposition  being  equally  true,  that  if  he  knows  of  the  existence  of 
of  a  dormant  partner  he  must  make  him  a  party.  In  the  case  at 
bar  evidence  to  prove  that  the  plaintiff  had  knowledge  of  the  ex- 
istence of  the  other  partners  at  the  time  of  the  making  of  this  con- 
tract was  excluded,  which  was  error. 

As  for  the  contract  being  an  individual  contract  of  the  defend- 
ant  sued,  it  does  not  so  appear  upon  its  face.  It  is  apparent  from 
the  paper  as  originally  drawn  that  it  was  the  understanding  that 
the  plaintiff  was  contracting  with  a  copartnership.  He  made  a 
mistake  in  the  copartnership  name,  and  the  only  alteration  was  in 
giving,  the  true  copartnership  nama 

The  claim  which  is  presented,  that  the  aflSdavit  verified  by  the 
defendant,  and  filed  in  the  building  department,  estops  him  from 
asserting  that  the  contract  with  the  plaintiff  was  a  firm  obligation, 
does  not  seem  to  have  any  foundation  in  law.  There  is  not  the 
slightest  evidence  that  the  plaintiff  acted  upon  this  affidavit,  or 
that  it  was  made  for  the  purpose  of  his  taking  any  action  upon  it, 
and  therefore  no  elements  of  any  estoppel  prevail.  It  seems  to  be 
manifest  that  no  other  rule  except  such  as  has  been  atated  in  refer- 
ence to  this  matter  can  obtain. 

The  firm  of  E.  Frankfeld  claimed  to  have  a  counterclaim  aris- 
ing out  of  this  contract,  and  this  counterclaim  was  excluded,  upon 
the  ground  tliat  the  right  of  action  for  the  counterclaim  connected 
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with  the  doing  of  this  work  restied  in  the  &rm,  whereas  the  obliga- 
tion to  pay  for  it  rested  in  the  individual.  It  seems  to  be  apparent 
that  error  was  committed,  and  that  the  judgment,  therefore,  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant ,  to 
abide  the  event.     All  concur. 


Alice  B.  Bullock,  Resp't,  v.  Thomas  S.  Bullock,  App'lt 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  March  16, 1896.) 

1.  Bill  op  particulars— Divorcb. 

The  issue  of  marriage  ia  an  action  for  divorce  can  be  raised  by  a  denial 
of  tiie  allegations  of  the  complaint  in  respect  thereto,  and  a  bill  of  particu- 
lars is  not  necessary  to  enable  the  defendant  to  make  and  serve  his  answer. 

2.  Same. 

The  denial  of  a  motion  for  a  bill  of  particulars  before  answer  does  not 
establish  the  fact  that  the  defendant  is  not  entitled  to  such  bill,  in  order  to 
prepare  for  the  trial. 

Appeal  from  an  order,  denying  a  motion  for  a  bill  of  par- 
ticulars. 

H  H,  BrisioWy  for  appUt ;   W.  Moore^  for  resp't 

Van  Brunt,  P.  J. — This  action  was  brought  by  the  plaintiff 
to  obtain  absolute  divorce.  The  complaint  contains  an  allegation 
of  marriage  at  the  city  of  New  York,  and  also  an  allegation  that 
the  parties  thereafter  cohabited  together  as  husband  and  wife. 
The  defendant,  before  answering,  moved  for  a  bill  of  particulars 
showing  specifically  when,  where,  and  by  whom  •  such  pretended 
marriage  was  solemnized,  or,  if  she  claims  that  such  marriage  took 

5 lace  without  a  marriage  ceremony,  what  particular  facts,  acts  or 
oings  the  plaintiff  relies  upon  as  establishing  such  marriage; 
when  and  at  what  particular  place  such  facts,  acts,  and  doin^ 
happened^  and  when,  where,  ana  under  what  circumstances,  and  m 
what  building  or  place,  she  claims  that  she  and  defendant  cohab- 
ited as  husband  and  wife;  what  was  plaintiff's  maiden  name;  by 
what  name  she  was  known  at  and  immediately  preceding  and  since 
the  time  of  said  alleged  marriage  to  defendant ;  and  whether  or  not 
she  had  been  previously  married,  and,  if  so,  to  whonL  The  de- 
fendant alleged  that  he  could  not  properly  prepare  his  defense 
herein  or  safely  goto  trial  without  the  plaintiff  furnishing  a  bill  of 
particulars  upon  the  points  above  mentioned.  The  learned  court 
denied  the  motion  upon  the  ground  that  it  did  not  appear  that 
the  bill  of  particulars  was  necessary  in  order  to  enable  the  defend- 
ant to  make  and  serve  his  answer,  and  we  see  no  reason  to  interfere 
with  this  conclusion.  It  is  apparent  that  all  that  the  defendant 
needs  to  set  up  to  raise  the  issue  of  marriage  is  a  denial  of  the 
allegations  contained  in  the  complaint  in  respect  thereto.  But  it 
by  no  means  follows,  because  a  motion  for  a  bill  of  particulars  is 
"denied  before  answer,  that  the  defendant  may  not  be  entitled  to 
such  bill  of  particulars  in  order  to  prepare  for  the  trial.  He  may 
be  entitled  to  know  the  time  when  and  the  place  where  this  mar- 
riage took  place;  if  a  ceremonial  marriage  is  claimed,  by  whom  it 
was  celebrated ;  and,  if  a  marriage  without  any  witnesses  present 


Digitized  by 


Google 


494  New  York  State  Reporter,  Vol.  66.       [Sup.(X 

but  the  alleged  marriage  bed,  the  time  when  and  the  place  where 
sucb  contract  was  entered  into.  It  does  not  seem,  however,  that 
the  defendant  would  be  entitled  to  a  bill  of  particulars  of  the 
alleged  cohabitation,  because  no  amount  of  cohabitation  can  make 
a  marriaga  Under  certain  circumstances,  although  no  direct 
proof  of  the  marriage  can  be  given,  from  cohabitation  an  inference 
may  be  drawn  that  at  some  previous  time  a  contract  of  marriage 
had  been  entered  into  between  the  parties.  But  the  weight  of 
such  evidence,  even  in  such  a  case,  depends  very  largely  upon  its 
character  or  want  of  character.  It  is  a  maxim  as  old  as  the  com- 
mon law  that  "consensica  non  concubitus  facU  mairimonium"  It 
is  the  c<^ntract,  and  not  the  cohabitation,  which  makes  the  mar- 
riaga The  books  are  full  of  ckses  holding  that,  in  order  to  estab- 
lish a  marriage,  it  must  be  proved  that  such  a  contract  was  entered 
into  per  verba  depresenti,  and  that  cohabitation  can  never  make  a 
marriage.  In  other  words,  that  there  is  no  such  thing  as  an  im- 
plied contract  of  marriage.  The  actual  existence  of  the  contract 
must  be  established  by  precisely  the  same  class  of  evidence  by 
which  other  civil  contracts  are  established.  In  the  case  at  bar, 
cohabitation  may  or  may  not  be  corroborative  evidence,  depending, 
as  has  already  been  stated,  upon  its  character  or  want  of  cnaracter, 
and  the  evidence  of  the  plaintiflE  cannot  be  required  to  be  furnished 
by  a  bill  of  particulars.  We  think,  therefore,  that  the  order  should 
be  affirmed,  but,  in  order  that  there  may  be  no  question  as  to  the 
power  of  the  court,  after  issue  joined,  to  make  an  order  for  a  bill 
of  particulars,  leave  should  be  given  to  renew  such  motion  after 
issue.  The  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.    All  concur. 


Jacob  Ringlb  et  aL,  Resp'ts,  v.  Wallis  Iron  Works,  Impleaded, 

etc.,  App*lt. 

(Supreme  Court,  OenercU  Term,  First  Department,  FUed  March  16,  1395.} 

1.  Mbchamic's  lien — Foreclosure— JuDGMRNT. 

The  provision  of  ch.  342  of  1885  authorizes  a  judgment,  in  an  action  to 
foreclose  a  mechanic's  lien,  for  items  which  were  not  due  when  the  action 
was  commenced. 

2.  Tbial— Discontinuance. 

Tlie  entry  upon  the  clerk's  day  calendar  of  the  spechil  term,  opposite  the 
title  of  the  cause,  of  the  word  "  discontinued,"  in  the  absence  of  any  order 
or  direction  by  the  court,  is  not  sufficient  to  show  a  discontinuance  of  the 
action. 

Appeal  from  a  judgment  in  favor  of  plaintiflEs. 

W.  0,   Wilson^  for  app'lt ;  T.  0,  Ennever^  for  resp'ta 

Van  Brunt,  P.  J. — This  action  was  brought  to  foreclose  a 
mechanic's  lien  filed  by  the  plaintiffs,  as  subcontractors,  against 
certain  property  belonging  to  the  defendant  the  Terminal  Ware- 
house Company,  known  as  "  Pier  No.  57  North  River,"  to  secure 
a  sum  of  money  claimed  to  be  due  and  owing  from  the  defendant 
and  appellant,  the  Wallis  Iron  Works,  to  thent  Notice  of  plaint- 
iffs' lien  was  filed  on  the  16th  of  February,  1892;  and  this  actioa 
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was  begun  as  to  the  appellant,  tHe  Wallis  Iron  Works,  on  the  5th 
of  May,  1892,  by  summons  dated  April  26,  1892.  On  the  1st  of 
April,  1892,  upon  the  Wallis  Iron  Works  giving  a  bond,  an  order 
was  made  discharging  and  canceling  the  lien  of  record.  It  is 
claimed  that  on  the  6th  of  March,  1892,  this  action  was  discon- 
tinued as  to  the  Terminal  Warehouse  Company,  because  of  an 
entry  upon  the  clerk's  day  calendar  of  the  special  term,  opposite 
the  title  of  the  cause,  of  the  word  **  Discontinued."  It  is  difficult 
to  see  how  this  action  could  have  been  discontinued  on  the  6th  of 
March,  1892,  when  the  summons  was  not  issued  until  April,  1892. 
The  defendant  the  Wallis  Iron  Works  answered  on  the  20th  of 
May,  1892,  and  the  issues  presented  by  the  complaint  and  answer 
of  the  Wallis  Iron  Works  were  tried  at  the  special  term,  and  a 
judgment  rendered  in  favor  of  the  plaintiflb  ;  and  from  the  judg- 
ment thus  entered  this  appeal  fs  taken. 

The  grounds  which  are  alleged  on  this  appeal  are,  first,  that  no 
foundation  was  laid  for  awarding  a  lien  for  any  specific  sum  ;  that 
the  plaintiff  in  the  action  could  recover  nothing  except  the  amount 
actually  due  under  this  contract  at  the  time  of  the  commencement 
of  the  action.  This  point  is  embraced  in  the  second  objection 
raised,  to  the  effect  that  the  court  erred  in  holding  that  the  lien 
could  be  enforced  for  what  was  not  due  at  the  time  of  filing  the 
notice  of  lien  or  at  the  time  of  bringing  the  action.  The  court 
held  that  as  there  was  something  due  on  this  contract  at  the  time 
the  action  was  begun,  and  as  it  was  for  the  foreclosure  of  a  me- 
chanic's lien,  assimilating  in  practice  to  the  foreclosure  of  a  moil- 
gage,  judgment  goes  for  the  entire  amount  due  at  the  time  of  the 
trial. 

The  first  error  into  which  the  learned  counsel  for  the  appellant 
seem  to  have  fallen  is  in  not  recognizing  the  fact  that  a  mechanic's 
lien  can  be  filed  under  a  contract  for  work  to  be  done  or  materials 
to  be  furnished.  Upon  an  examination  of  the  mechanic's  lien  law 
(chapter  342,  Laws  1885,)  it  will  be  seen  that  statute  expressly  au- 
thorizes u  lien  to  be  filed  in  anticipation  of  work  to  be  done  or 
materials  to  be  furnished.  It  further  expressly  provides  that  an 
action  must  be  commenced  to  foreclose  the  lien  within  a  certain 
period  after  the  lien  has  been  file<l ;  and,  it  a  party  has  been  un- 
able to  complete  his  contract  within  that  time,  he  might  lose  the 
benefit  of  his  lien  if  he  could  not  commence  an  action  and  recover 
for  that  which  was  subsequently  to  become  due. 

It  is  urged  that  the  learned  court  was  mistaken  in  attempting  to 
assimilate  the  practice  in  lien  cases  and  the  practice  in  foreclosure 
cases,  to  the  extent  of  giving  in  action  to  foreclose  a  mechanic's 
lien  all  the  remedies  which  are  given  in  the  foreclosure  of  a  mort 
gage.  It  is  said  that  the  foreclosure  of  a  mortgage  is  an  equitable 
proceeding,  where  the  equitable  rights  of  the  parties  are  to  be  con- 
sidered, and  their  equities  controlled  the  decree;  while  the  fore- 
closure of  a  mechanic's  lien,  on  the  contrary,  has  been  held  to  be 
and  is  a  strictly  statutory  proceeding,  where  the  only  things  to  be 
considered  are  the  strict  legal  rights  of  the  parties  to  the  contro- 
versy. And  it  is  further  urged  that  in  foreclosure  suits  the  com- 
mencement of  the  action  is  not  at  all  necessary  to  the  continuance 
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of  the  lien ;  the  lien  rests  upon  the  mortgage  which  continues  to 
be  valid,  whether  an  action,  is  commenced  thereon  or  not  Upon 
a  consideration  of  the  rights  of  parties  in  mechanic's  liens  and  liens 
obtained  by  mortgage,  it  will  be  seen  that  in  almost  all  respects 
they  are  the  same.  In  the  case  of  the  mechanic's  lien  an  action  must 
be  commenced  or  the  lien  extended  within  a  short  period-  In  the 
case  of  a  mortgage  the  action  must  be  commenced  in  a  longer 

f)eriod ;  but,  if  it  is  not  commenced  within  the  period  allowed  by 
aw,  the  lien  of  the  mortgage,  precisely  the  same  as  the  mechanic  s 
lien,  ceases  to  exist  by  lapse  oi  time.  There  was  an  evident  in- 
tention in  the  statute  to  assimilate  the  practice  in  the  foreclosure 
of  a  mechanic's  lien  to  that  of  a  foreclosure  of  the  mortgage.  It 
was  not  in  the  contemplation  of  the  legislature  that  a  mechanic 
should  lose  his  lien  because  he  was  obliged  to  commence  his  action 
before ^the  whole  amount  of  tlie  contract  had  become  dua  As  in 
the  case  of  a  mortgage,  he  might  commence  his  action  and  recover 
all  that  was  due  at  the  time  of  the  decree.  It  would  seem,  there- 
fore, under  these  circumstances,  that  tlie  learned  court  was  entirely 
right  in  holding  that  the  plaintiflEs  in  this  action  were  entitled  to 
foreclose  therein,  if  anything  was  due  at  the  time  of  the  commence- 
ment of  the  actipn,  and  recover  all  that  had  become  due  up  to  the 
time  of  trial. 

It  is  further  urged  that  the  notice  of  lien  contained  false  state- 
ments, which  rendered  it  invalid.  The  notice  of  lien  stated,  that 
at  the  time  thereof,  there  was  justly  due  and  owing  to  the  claim- 
ants the  full  contract  price.  This  point,  however,  does  not  seem  to 
have  been  raised  upon  the  trial,  although  it  is  suggested  in  the  de- 
fendants' answer.  In  the  brief  of  the  appellant,  our  attention  is 
not  called  to  any  part  of  the  case  in  which  any  such  question  was 
presented  upon  the  trial,  and  we  have  been  unable  to  find  any  ex- 
ception or  motion  which  raises  the  sama 

it  is  further  urged  that  no  judgment  can  be  rendered  for  a  lien 
after  the  discontinuance  of  the  suit  as  against  the  Terminal  Ware- 
house Company.  There  does  not  seem  to  have  been  any  evidence 
in  the  case  that  the  action  had  been  discontinued  as  to  the  Term- 
inal Warehouse  Company.  If  we  were  to  overlook  the  discrepancy 
in  dates,  still  it  does  not  appear  that  any  order  has  been  made  or 
any  direction  of  the  court  given  for  such  discontinuance.  The  mere 
entry  on  the  special  term  clerk's -day  calendar  (which  is  not  in  any 
respect  a  record  of  the  court,  but  a  mere  memorandum  arranging 
the  business  to  be  transacted  in  the  court)  cannot  be  construed  into 
an  order  of  the  court  A  direction  of  this  kind,  even  when  en- 
tered upon  the  clerk's  minutes,  has  been  repeatedly  held  not  to  be 
equivalent  to  an  order  of  the  court  In  the  case  of  a  motion  for  a 
new  trial,  although  the  denial  of  the  motion  may  appear  upon  the 
minutes  of  the  court,  yet  an  order  is  necessary  to  bring  the  same 
up  on  appeal.  But  in  this  case  there  does  not  seem  to  have  been 
even  any  entry  upon  the  clerk's  minutes,  or  any  record  whatever 
made  because  the  day  calendar  do  not  form  any  part  of  the  records 
of  the  court 

Judgment  should  be  affirmed,  with  costs. 

All  concur. 
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In  the  Matter  of  Prospect  Avenue. 
Celina  DoDiN,  a  Property  Owner,  App'lt. 
*      (Supreme  Court,  Chneral  Term,  Firti  DepaHmerU,  Filed  March  15,  1895.) 

1.  Attornet  and  client — Substitution. 

An  uDOonditional  substitution  will  not,  it  seems,  be  granted,  unless  such 
misconduct  on  the  part  of  the  attorney  is  shown  as  will  deny  him  the  pro- 
tection which  the  court  will  otherwise  afford  him  for  his  fees,  or  for  any 
other  lien  that  he  may  have. 

^,  Same. 

In  any  other  case,  a  client,  subject  only  to  the  payment  of  the  attorney's 
fees  in  a  proper  case,  or  securing  them  if  they  cannot  then  be  fixed  and 
determined,  has  the  right,  without  assigning  any  cause,  at  any  point  in  a 
suit  or  proceeding,  to  change  his  attorney. 

8.  Same— Setoff. 

Upon  such  application,  an  indebtedness  on  the  part  of  the  attorney  to 
the  client  sought  to  be  removed  will  be  set  off  against  the  fees  t6  which  the 
attorney  is  entitled. 

Appeal  from  an  order,  denying  a  motion  for  the  sabstitution 
of  attorn  ies. 

One  Celina  Dodin  applied  for  a  substitution  of  attorney.  She 
is  a  widow,  upward  of  nfty  years  of  age,  owning  property  on  Pro- 
spect avenue,  in  this  city,  for  the  widening  whereof  proceedings 
were  instituted  by  the  city  of  New  York.  She  alleged  that  for 
the  purpose  of  procuring  proper  awards  for  her  property  which  it 
was  intended  to  take,  she  retained  an  attorney, with  whom  she  had 
been  acquainted  for  several  years,  and  who  had  acted  for  her  as 
legal  adviser  in  many  matters  during  that  period  ;  that  for  some 
reason  unknown  to  her,  the  attorney  directed  his  clerk  to  appear 
as  attorney  in  such  proceedings,  and  he  did  so  appear ;  that  she 
now  dosires  to  sever  the  relation  between  them,  and  to  have  an- 
other attorney  appear  for  her,  for  the  reason  that  the  person  se- 
lected and  now  acting  for  her  induced  her  to  make  him  a  loan  of 
$3,000  upon  a  promissory  note,  and  upon  the  representation  that 
it  wonld  oe  paid  at  maturity;  that,  as  the  result  of  her  confidence 
in  him  and  her  relationship  to  him,  she  did  loan  the  money;  that 
the  note  was  not  paid  at  maturity,  and  she  was  obliged  to  bring  an 
action,  wherein  the  clerk,  who  as  stated,  had  appeared  for  her  in 
the  proceedings,  acted  for  her  attorney;  that  she  obtained  judgment 
and  issued  execution,  but  the  latter  was  returned  unsatisfied,  and 
up  to  the  present  time  she  has  been  unable  to  realize  anything  up- 
on her  judgment;  that  she  believes  her  present  relationship  to  her 
attorney  is  such  that  it  is  improper  for  him  to  represent  her  as  at- 
tornev  or  otherwise,  either  in  his  own  name  or  in  that  of  his  clerk; 
and  she  asks  that  other  attorneys  be  substituted  in  their  place  and 
stead.  In  answer,  the  attorney,  without  denying  the  client's  state- 
ments, claims  that  by  virtue  of  a  written  power  of  attorney,  which 
is  set  forth  in  full,  she  constituted  liim  her  attorney  in  fact,  and 
agreed,  for  the  services  to  be  rendered,  to  pay  him  certain  compensa- 
tion which  was  contingent  upon  his  success;  that  is  to  say  he  was 
to  received  twenty-five  per  cent,  of  the  amount  of  any  decrease  of 
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Digitized  by 


Google 


,498  '  New  York  State  Reporteii,  Vol.  66.        [Sup.Ct. 

assessments  or  increase  of  awards,  or  both,  from  the  amount  of  as- 
sessments and  awards  estiablished  in  the  first  instance  by  the  com- 
missioners app6inted  in  the  proceeding,  and,  in  the  event  of  the, 
proceedings  being  discontinued  after  any  assessment  should  be  fixed 
by  the  commissioners,  he  was  to  receive  ten  per  cent  of  such  as- 
sessment, and,  in  tlie  event  of  no  increase  of  awards  or  the  setting 
aside  of  the  proceedings,  he  was  to  receive  no  compensation  what- 
ever 

Earley  <t  Prendergdst^  for  app'lt ;  JSdmond  Huerstel  and  WtUiam 
J.  CHlroi/j  for  resp't. 

.  O'Brien,  J. — In  denying  the  motion  for  a  substitution,  the 
learned  judge  below  stated  that  he  did  not  **think  thatthe  moving^ 
party  is  entitled  io  substitution,  as  a  matter  of  right,  in  this  case. 
Some  misconduct  should  ht  shown  on  the  part  of  the  attorney." 
If  what  had  been  here  sought  was  an  unconditional  su Institution, 
the  conclusion  thus  arrived  at  would  have  been  right.  The  appli- 
cation, however,  was  for  an  unconditional  substitution,  but  for  a 
substitution,  and  this  the  court  had  the  right  to  gmnt  upon  such 
terms  as  were  just  The  question  presented  is.  then,  was  tne  client^ 
upon  the  showing  made,  entitled  to  any  relief? 

As  held  by  this  court  in  the  case  of  Piej-ce  v.  Waters^  10  W.  D, 
432  (headnote): 

**[Jpon  an  application  by  a  party  for  substitution  of  another  at- 
torney in  place  of  his  attorney  of  record,  ordinarily  the  court  will 
see  that  the  attorney  is  protected  as  to  his  fees ;  yet,  where  the 
attorney's  conduct  has  been  improper  or  neglectful,  the  court  will 
deny  this  protection,  and  direct  an  unconditional  substitution,  leav- 
ing the  attorney  to  his  action  for  his  fees." 

This  clearly  points  out  what  we  think  is  the  distinction  to  be 
observed  upon  motions  of  this  character.  If  an  unconditional  sub- 
stitution is  asked  for,  this  will  not  be  granted  unless  such  miscon- 
duct on  the  part  of  the  attorney  is  shown  as  would  deny  him  the 
protection  which  the  court  would  otherwise  aflford  him  for  his  fees- 
or  for  any  other  lien  that  he  might  have.  Upon  this  application 
even  though  we  do  not  go  to  the  extent  of  holding  that  the  act  of 
the  attorney  in  borrowing  from  his  client,  a  widow,  without  secu- 
rity, and  without  having,  as  shown  by  the  results,  the  ability  to 
pay,  the  sum  of  $3,000,  necessitating  on  her  pait  a  resort  to  reme- 
dies to  collect  the  judgment,  was  so  wrongful  as  to  amount  to  mis- 
conduct and  bad  faith,  yet  we  think  it  clear  that  the  delicate  and 
confidental  character  of  the  relations  which  should  exist  between 
attorney  and  client  were  by  such  act  necessarily  destroyed,  and 
that  the  client,  under  the  circumstances,  was  entitled  to  some  re- 
lief. We  think,  apart  from  the  question  of  misconduct  or  bad 
taith,  that  a  client,  subject  only  to  the  payment  of  the  attorney's- 
fees  in  a  proper  case,  or  securing  them  if  they  cannot  then  be  fixed 
and  determined,  has  the  right,  without  assigning  cause,  at  any 
point  in  a  suit  or  proceeding,  to  change  his  or  her  attorney.  And 
this  view,  we  think,  finds  support  in  the  cases  of  Ogden  v.  DevUn^ 
45  Supr.  631;  Prentiss  v.  Livingston,  60  How.  380;  Texas  v.  White, 
10  Wall.  483.     In  Ogden  v.  Devlin  it  was  held  that  a  client  h*is 
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the  right,  of  his  own  volition,  to  change  his  attorney  of  record,  and 
tliis,  though  no  complaint  is  made  against  the  attorney,  and  though 
the  object  for  which  the  benefit  of  his  services  was  required  has 
been  accomplished;  but  that  the  condition  of  granting  substitution 
in  such  a  case  is  the  payment  or  securing  in  full  for  his  services  as 
such  attorney  and  counsel.     And  as  saia  in  Texas  v.   White  : 

"The  relation  between  counsel  and  client  are  of  a  very  delicate 
and  confidential  character,  and,  unless  the  utmost  confidence  pre- 
vails between  them,  the  clients  interest  must  necessarily  suffer." 

While,  therefore,  the  client  has  a  right  to  a  substitution  at  any 
time  upon  payment  or  the  securng  of  the  attorney's  fees, — which 
is  but  another  way  of  saying  that  such  right  is  conditional,— tbere 
is  the  other  richt,  arising  from  the  misconduct  of  the  attorney, 
which,  when  shown  to  the  satisfaction  of  the  court,  is  uncond,i- 
tional.  In  one  case  a  substitution  is  granted  as  a  matter  of  course, 
upon  terms ;  and  in  the  latter,  for  misconduct,  the  substitution  is 
unconditional 

There  is  no  force  in  the  suggestion  of  the  respondent  that  the 
written  power  constituted  him  an  uttorney  in  fact  with  an  interest, 
and  that,  therefore,  the  client  could  not  upon  any  terms  substitute 
another  in  his  place.  There  is  nothing  in  the  power  itself  which 
states  or  indicates  that  he  was  to  be  the  attorney  in  fact ;  and  the 
fair  construction  of  the  instrument  is  that  he  was  retained  and 
given  all  the  power  that  an  attorney  onlinarily  has  in  such  a  pro- 
ceeding, the  purpose  of  it  being  definitely  to  fix  the  amount  ot  his 
compensation,  which  could  have  been  provided  for  justas  well  by 
parol,  but  which  the  plirties,  for  greater  certainty,  reduced  to  writ- 
ing. In  other  words,  tiie  right  to  receive  tl»e  compensation  men-' 
tioned  in  the  retainer  is  nothing  more  than  the  ordinary  right 
which  an  att6rney  at  law  has  by  way  of  a  lien  upon  the  oase  and 
papers  and  money  received  for  his  costs  and  compensation.  The 
fact  that  such  attorney  directed  his  clerk  to  appear  for  him  in  the 
proceeding  does  not  prevent  the  client  obtaining  any  relief,  because 
there  was  no  authority  given  him  to  delegate  to  another  the  right 
to  appear  for  Mrs.  Dodin  in  the  proceeding ;  and,  upon  his  auth- 
ority ceasing,  that  of  the  clerk  would  fall  with  it,  there  being  no 
objigation  upon  the  part  of  Mra  Dodin  to  pay  the  clerk. 

We  think,  therefore,  that,  without  assigning  any  reasons.  Mi"S. 
Dodin  was  entitle<i  to  a  substitution.  We  do  not  decide  that,  by 
reason  of  the  misconduct  o{  the  attorney  in  borrowing  from  her, 
she  is  entitled  to  an  unconditional  substitution,  but  that,  subject 
to  proper  provision  to  be  made  in  the  order  for  the  compensation 
to  which  he  may  be  entitled,  the  order  should  be  reversed,  and  the 
application  for  a  substitution  granted.  We  cannot,  however,  over- 
look the  fact,  which  is  not  denied,  that  tiie  attorney  has  $8,000  of 
her  money,  which  is  represented  by  the  judgment  she  obtained 
against  him,  and  to  that  extent  he  is  secured.     We  think  that  the 

i)rovision  in  the  order  should  be  that  either  party  should  have 
eave  to  apply  for  a  reference,  now  or  hereafter,  to  determine  the 
amount  of  the  attorney's  lien,  iis  against  whicli  she  should  have 
the  right  to  offset  the  $3,000  borrowed  from  her,  she  only  being 
required  to  pay  him  any  additional  amount  that  may  be  found  to 
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be  due  him  ;  and,  if  the  amount  due  him  for  compensation  is  less 
than  the  amount  of  the  judgment,  that  he  should  be  credited  with 
that  sum  upon  the  judgment 

Order  reversed  accordingly,  and  the  application  for  substitution 
granted,  with  $10  costs  and  disbursements. 


Charles  W.  Packard,  Applt,  v.    Alphonsb  J.  Stephaki 

Resp't. 

(Supreme  Churt,  General  Tenn,  First  Department,  Filed  March  15,  1895,) 

AtTORNBT  and  client— AUTHORn'Y. 

Where  the  person,  who  is  seeking  to  recover  upon  the  implied  or  pre- 
sumed authority  which  grows'out  of  tlie  client's  relatioe  to  the  attorney, 
is  notified  that  the  attorney  lias  no  right  to  incur  the  expense,  he  cannot 
hold  the  client  responsible. 

4 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

Roger  Foster^  for  pVflE ;  Nelson  S.  Spencer^  for  def  t's  guardian  ad 
litem. 

O'Brien,  J. — This  action  is  brought  to  recover  upon  a  quantum 
meruit  the  reasonable  value^of  the  services  of  John  H.  Packard,  a 
physician  of  Philadelphia,  for  testifying  as  an  expert  witness  be- 
fore a  commission  appointed  to  examine  into  the  sanity  of  the  de- 
fendant, and  upon  the  trial  of  the  defendant  for  murder.  It  ap- 
pears that,  in  1885,  Dr,  Packard  had  examined  the  defendant, 
and  subseq^uent  to  that  period^  when  passing  through  New  York, 
had  seen  him  for  a  moment,  and  his  testimony  was  required  and 
practically  directed  to  showing  the  mental  and  physical  condition 
of  the  defendant  in  1885.  Such  testimony  as  he  gave  was  upon 
the  request  of  the  counsel  in  the  case,  who,  deeming  it  important, 
procured  the  attendance  of  the  doctor  upon  the  commission  and 
at  the  trial.  On  both  occasions  the  question  at  issue  was  the  san- 
ity of  the  defendant,  and  in  the  employment  of  counsel,  and  the 
necessary  expenses  attending  these  proceedings,  it  would  appear 
that  the  mother  of  the  defendant,  as  well  as  the  defendant  him- 
self, took  paii;  in  arranging  for  the  presentation  of  his  case.  Hear- 
ing that  lie  was  to  be  a  witness,  the  mother  wrote  to  the  doctor  as 
follows :  "  It  is  but  right  for  me  to  advise  you  that,  in  case  you 
are  called,  I  cannot  be  responsible  for  any  charges  or  expenses  you 
may  incur."  It  is  not  claimed,  nor  is  there  any  evidence  to  show, 
that  the  defendant  requested  his  attendance;  on  the  contrary,  it 
appears  from  the  testimony  that  he  did  not  desire  the  doctor  s  at- 
tendanca  Assuming,  therefore,  the  view  most  favorable  to  the 
plaintiflf,  that  he  was  called  as  an  expert,  and  not  as  an  ordinary 
witness,  to  give  testimony  to  facts  within  his  knowledge, — which 
it  would  seem  from  the  record  was  what  was  required  from  him, — 
the  question  is,  can  he  recover  for  such  attendance?  If  he  can, 
the  question  of  the  value  of  his  services  would  be  one  for  the  jury. 
The  single  question  presented  upon  this  appeal  is  whether,  in  the 
absence  of  any  request  by  the  defendant  or  his  mother,  and  in  the 
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face  of  the  expressed  unwillingness  of  both  one  ot  whom  commu- 
nicated the  fact  to  him,  there  is  sufficient  in  the  action  of  the 
counsel  in  obtaining  the  presence  of  the  doctor,  and  placing  him 
on  the  stand,  from  which  a  request  and  a  consequent  obligation 
on  the  part  of  the  defendant  to  pay  him  can  be  implied.  There 
can  be  no  doubt  of.  the  authority  of  an  attorney  in  the  conduct 
and  management  of  his  client's  case  to  make  such  necessary  and  - 

E roper  disbursements  as  the  case  shall  require.  This  authority  can 
8  implied  merely  from  the  relation  between  attorney  and  client, 
from  which  a  request  on  the  part  of  the  latter  would  oe  presumed. 
And  we  think  it  equally  true  that,  however  necessary  the  ser- 
vices might  be  regarded  by  the  attorney  in  the  clients  interest, 
the  latter  has  a  right  to  refuse  to  incur  them,  and  the  attorney 
could  not  eharge  the  client,  except  in  favor  of  some  one  who 
acted  upon  the  presumed  authority. with  which  such  attorney  was 
clothed.  Where,  however,  the  person  seeking  to  recover  upon 
the  implied  or  presumed  authority  which  grows  out  of  the  client's 
relation  to  the  attorney  is  notified  that  the  attorney  has  no  right 
to  incur  the  expense,  ne  cannot  hold  the  client  responsible.  Were 
it  otherwise,  an  attorney  might  compel  the  client  to  pay  any  and 
all  sums,  however  much  beyond  the  means  or  inclination  of  the 
client  in  a  particular  case,  and  notwithstanding  the  person  towards 
whom  the  obligation  was  incurred,  had  notice  of  the  restricted  or 
questionable  right  of  the  attorney.  It  will  be  noticed  that  we 
have  discussed  the  question  as  though  it  were  the  attorney, 
whereas  in  this  case  it  was  the  counsel,  upon  whose  request  the 
doctor  came  and  gave  his  testimony  ;  but  for  the  purposes  of  this 
appeal  we  have  treated  it  as  though  the  counsel  possessed  all  the 
power  and  authority  of  a  regularly  retained  attorney,  which  we 
doubt  We  think,  in  view  of  the  notice  which  the  doctor  I'e- 
ceived,  and  which  was  sent  him  by  the  mother  of  the  defendant, 
acting  on  her  own  behalf  and  representing  her  son,  the  question  - 
of  whose  sanity  was  involved,  there  was  sufficient  tp  call  in  ques- 
tion the  right  of  the  counsel  to  bind  her  or  her  son,  and  it  was  a 
matter  which  the  doctor  could  have  set  at  rest  by  requiring  for  his 
attendance  the  request  of  the  defendant  or  liis  mother.  Notwith- 
standing the  notice  which  he  had,  however,  he  did  nothing  in  the 
way  of  ascertaining  the  defendant's  wish,  but  at  the  request  of 
counsel  came  to  New  York,  for  which  he  now  seeks  to  charge  the 
defendant  We  do  not  think  that  upon  this  evidence  there  was 
sufficient  to  justify  the  submission  of  the  question  to  the  jury  as 
to  whether  or  not  the  counsel  had  implied  authority,  it  appearing 
that  neither  the  mother,  who  was  acting  for  the  defendant,  nor  the 
Hlefendant  himself,  desired  the  doctor's  attendance,  and  in  the 
letter  from  which  we  have  quoted,  which  the  doctor  admits  he  re- 
ceived, the  mother  expressly  stated  that  if  he  came  it  must  be  at 
his  own  expense.  We  think  the  disposition  made  by  the  trial 
judge  was  right,  and  that  the  exceptions  should  be  overruled,  and 
the  motion  for  a  new  trial  denied,  with  costs. 
All  concur. 
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Sarah  A.  White,  PrflE,  v.  Dionis  Frankel  et  at,  Deists. 

(Supreme  Court,  New  York  Special  Term,  Filed  April,  1896,) 

Kecbitxks  —Levy. 

After  a  temporary  receiver  has  been  appointed  ib  an  action  which  seeks 
the  equal  distribution  of  all  the  assets  of  an  insolvent  firm  amon?  the 
creditors,  the  levy  of  an  attachment  on  the  funds  in  court  by  a  portron  of 
the  creditors  only  should  not  be  permitted, <  where  the  e£Fect  of  such  per- 
missfon  is  likely  to  result  in  the  absorption  of  the  greater  part,  if  not  all 
of  the  fund,  especially  where  it  is  reasonably  certain,  from  the  facts  dis- 
closed by  the  moving  papers,  that  the  receivership  will  ultimately  be  made 
permanent. 

Motion  to  confirm  an .  order  authoriziag  a  sheriff  to  levy 
attachments  on  the  assets  in  the  receivers  possession. 

Ira  Leo  Bamberger,  for  the  attacliing  creditora;  Oayley,  Baucus 
(t  Fleming  {Homblower,  Byrne  <t  Taylor^  of  counsel),  for  the  re- 
ceiver ;  Hirsch  <t  Rusqum^  for  the  sheriff ;  Ellis  B.  Southioorth^  for 
pl'ff ;  Jarry  A,   Wemberg,  for  def ts. 

Beekman,  J.— On  the  20th  day  of  March,  1895,  Alexander 
Gulick  was  appointed  by  this  court  as  receiver  of  the  copartner- 
ship assets  of  the  firm  of  Frankel  &  Lansing,  in  an  action  brought 
,  by  the  plaintiff,  who  was  the  special  partner  in  said  firm,  the 
general  partners  being  the  defendants  above  named.  The  receiver 
in  question  gave  the  bond  of  $30,000  required  in  the  order,  which 
was  approved  by  a  justice  of  this  court,  and  has  been  duly  filed. 
Immediately  upon  his  appointment,  he  entered  into  possession  of 
the  copartnership  property,  consisting  of  the  Clarendon  Hotel,  in 
the  city  of  Brooklyn,  which  was  held  under  lease  by  said  copart- 
nership, and  was  being  run  by  the  defendants.  The  complaint 
sets  forih  the  copartnerfchip  relation,  and  also  various  acts  of  bad 
management,  at  least,  on  the  part  of  the  defendants;  the  u^ter  in- 
solvency of  the  firm  ;  its  indebtedness  in  an  amount  exceeding 
$173,000;  and  that,  under  the  most  favorable  conditions,  its  prop- 
erty would  not  be  sufficient  to  pay  fifty  cents  on  the  dollar.  The 
prayer  of  the  complaint  is  that  the  limited  partnership  be  dis- 
solved ;  an  account  taken  in  respect  to  the  business;  that  the  prop- 
erty of  the  firm  be  sold,  and  the  partnership  debts  and  liabilities 
paid  off;  and  that  a  receiver  be  appointed  pending  the  action,  and 
after  judgment  Affidavits  were  pr^ented  in  support  of  the  com- 
plaint, showing  that  a  large  proportion  of  the  creditors  consented 
to  the  receivei*ship,  and  the  written  consent  of  the  defendants 
themselves  was  also  produced,  and  filed  with  the  moving  papers, 
in  the  following  words:  "We  hereby  consent  to  the  appointment 
of  a  receiver  in  this  action,  and  of  all  the  assets,  as  prayed  for  in 
the  complaint,  as  may  be  determined  in  this  action.'*  It  will  thus 
be  seen  that  the  suit  has  been  brought  and  is  maintained 
in  the  interests  of  the  creditors,  and  that  the  case  is  not  one  in 
which  a  receiver  is  sought  of  a  solvent  concern,  owing  to  irrecon- 
cilable differences  and  quarrels  between  partners. 

On  the  25th  of  March  two  attachments  were  sued  out  against 
the   firm,— one  by  Peter  J.   Montague,  and  the  other  by  Benoit 


Digitized  by 


Google 


Sup.Ct]  White  v.  Frankel  et  al  503 

Wasserman, — which  were  granted  by  Mr.  Justice  Brown  in  the 
city  of  Brooklyn,  on  the  ground  that  the  defendants  had  assigned, 
disposed  of  and  secreted  their  property,  with  intent  to  cheat  and 
defraud  their  creditors ;  Montague  and  Wasserman  claiming  to  be 
-creditors  of  the  partnership.  At  the  same  time  that  the  warrants 
of  attachment  were  signed,  Mr.  Justice  Brown  made  an  order,  based 
upon  the  same  papers  upon  whicli  the  attachments  had  been 
granted,  by  which  he  required  the  receiver  "to  forthwith  allow  the 
sheriff  of  the  county  of  Kings  to  forthwith  levy  the  said  warrants 
of  attachment  upon  the  goods,  chattels,  and  property  of  tiie  said 
Dionis  Frankel  arid  Edward  B,  Lansing,  in  the  possession  or  under 
the  control  of  the  Said  receiver."  This  order  was  not  a  court  order, 
our  was  it  made  upon  anv  notice  to  the  receiver,  or  to  any  of  the 
parties  to  the  action  in  wliich  the  receiver  was  appointed ;  and  the 
first  intimation  which  the  receiver  had  of  its  existence  was  when 
the  sheriflf  presented  himself  at  the  hotel,  took  possession,  and 
ousted  him  from  his  receivei-ship.  If  this  ex  parte  order  is  to  stand, 
the  whole  object  for  which  the  receiver  was  appointed  by  this 
oourt  will  have  been  defeated;  the  receivership,  in  effect,  will  be 
dissolved  ;  and  any  judgment  which  may  be  recovered  in  the  action 
will  be  a  barren  one.  It  is  impossible  that  such  a  proceeding  as 
this  should  be  sanctioned  in  any  court  of  equity.  It  is  contrary 
to  reason  and  fundamental  principles  of  justice.  There  is  nothing 
in  the  papers  which  justifies  the  slightest  inference  that  the  ac- 
tion in  which  the  receiver  was  appointed  was  a  collusive  one.  On 
the  contrary,  the  evidence  is  most  satisfactory  that  the  action  is  a 
timely  and  proper  one,  and  that  its  purpose  is  to  secure  a  liquida- 
tion of  the  copartnerahip  affairs  in  a  manner  which  shall  be  most 
favorable  to  the  creditors.  Furthermore,  the  papers  show  that 
substantially  all  of  the  creditors,  excepting  the  attaching  creditors, 
whose  claims  represent  only  a  small  proportion  of  the  aggregate 
indebtedness,  have  approved  of  the  appointment  of  the  receiver, 
and  are  desirous  that  the  receivership  shall  continue,  and  the  assets 
of  the  partnei3hip  applied  to  the  liquidation  of  its  debta  While 
the  receiver  was  engaged  in  promoting  this  laudable  purpose,  he 
was  served  with  the  attachments  in  question,  and  put  out  of  pos- 
session by  the  sheriff  of  the  county  of  Kings,  under  the  ex  parte 
order  made  by  a  judge  out  of  court,  which  is  now  the  subject  of 
this  motion.  If  orders  of  this  kind  may  be  granted  without  no- 
tice, a  new  and  extremely  new  method  of  dissolving  receiverships 
^nd  depriving  a  court  of  equity  of  property  which  it  was  taken 
into  the  custody  of  the  law  through  its  duly -appointed  officer, 
lias  been  discovered  by  the  learned  counsel  for  the  attaching  credi- 
toi-s.  But  it  is  unnecessary  to  enter  upon  any  extended  argument 
for  the  purpose  of  showing  tlie  impropriety  of  the  practice  which 
has  been  adopted  by  the  attaching  creditors  in  this  case.  The 
thing  speaks  for  itself.  If  the  creditors  who  have  sued  out  these 
4ittachments  considered  that  it  was  their  right  to  have  them  levied 
upon  the  copartnership  property,  notwithstanding  the  receiver- 
ship, they  should  have  apphed  to  this  court,  on  proper  papers, 
for  the  relief  which  they  sought,  and  after  notice  to  the  receiver 
and  the  parties  to  the  action,  when  the  question  raised  could  have 
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been  properly  considered,  and  the  matter  appropriately  disposed 
of.  The  course  adopted,  however,  is  utterly  inconsistent  with 
anything  like  orderly  procedure  in  the  administration  of  justice, 
and  calls  for  a  prompt  and  unqualified  reversal.  The  attorney 
for  the  attaching  creditors,  in  meeting  the  motion  made  to  vacate 
the  ex  parte  ord^r;  has,  in  turn,  made  a  motion  before  me  to  con- 
firm the  order  in  question, — a  tardy  recognition  of  the  duty  which 
originally  rested  upon  him,  of  applying  to  this  court  in  the  first 
instance  for  permission  to  make  his  levy. 

This  brings  up  the  question  as  to  whether  this  court,  after  hav- 
ing appointed  a  receiver  in  an  action  which  seeks  the  equal  distri- 
bution of  all  of  the  assets  of  an  insolvent  partnership  amonff  the 
creditors,  should  permit  the  levy  of  attachments  on  the  funds  in 
court  by  a  portion  of  the  creditors  only,  where  the  effect  of  such 
permission  is  likely  to  result  in  the  absorption  of  the  greater  part, 
if  not  all,  of  the  fund.  If  this  may  be  permitted.  It  is  quite  plain 
that  the  purpose  of  the  action,  and  the  object  sought  by  the  ap- 
pointment of  the  receiver,  will  be  utterly  defeated.  Substantially 
all  of  the  creditors,  with  the  exception  of  the  two  who  have  ob- 
teined  these  attachmenfej,  have  rested  with  confidence  upon  the 
appointment  of  the  receiver  as  sufficiently  protecting  their  rights, 
and  have  not  sought  to  secure  preferences  over  one  another  by  at- 
tachment The  position,  therefore,  of  the  attaching  creditors,  in 
this  case,  is  not  one  which  <K)m mends  itself  at  all  to  the  favor  of 
the  court;  and,  unless  their  right  under  the  law  is  so  clear  as  to  con- 
trol me  in  the  disposition  of  this  case,  I  shall  not  grant  the  order 
asked  for,  confirming  the  levy.  I  do  not  consider  that  I  am  so 
bound.  It  is  true  that  the  receiver  in  this  case  is  a  temporary  re- 
ceiver, and  that  he  is  little  more  than  the  custodian  of  the  copart- 
nership property.  The  title  to  the  property  is  still  vested  in  the 
copartners,  and  will  remain  in  that  condition  until  final  judgment,, 
and  the  appointment  of  a  permanent  receiver.  But,  upon  the  ap- 
pointment of  a  permanent  receiver,  it  will  become  his  duty  to 
realize  upon  the  assets  of  the  estate,  and  to  pay  the  debts  of  the 
copartnership,  in  so  far  as  the  moneys  in  his  hands  will  admit  of 
the  sanrie.  It  is  plain  that  there  must  be  judgment  for  the  plaint* 
iff  in  the  action,  and  that  the  receivership  will  be  made  perma- 
nent The  consent  above  referred  to,  signed  by  the  defendants, 
that  a  receiver  be  appointed  as  prayed  for  in  the  complafnt,  is 
tantamount  to  a  consent  for  judgment  It  is  therefore  a  matter 
of  paramount  importance  tliat  the  assets  of  the  copartnei'ship 
should  be  protected  and  preserved  by  the  temporary  receiver,  in 
order  that  the  final  judgment  may  be  made  effectual.  The  attach- 
ing creditors  will  fare  as  well  as  all  of  the  other  creditors  of 
the  concern,  and  have  therefore  no  just  reason  to  complain  of  the 
appointment  of  the  receiver.  The  fact  that  they  may  oe  deprived 
of  a  preference  which  they  have  sought  to  obtain  by  attachment 
does  not,  as  I  have  said,  entitle  them  to  any  consideration  on  that 
ground.  Courts  of  equity  favor  the  equal  distribution  of  the  as- 
sets of  insolvent  estates,  and,  as  the  principle  is  a  just  and  whole- 
some one,  attempts  to  secure  preference  by  attachment  after  the 
coun  has  assumed  control  over  the  estate  should  not  be  sanctioned* 
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The  attorney  for  the  attaching  creditors  appeals  to  the  case  of 
Webster  v.  Laiorence,  47  Hun,  565  ;  15  St  Rep.  140,  in  support  of 
his  right  to  make  the  levy  in  question.  The  facts  in  that  case, 
however,  are  widely  different  from  those  before  me.  In  that 
case  a  general  assignment  for  the  benefit  of  creditors  was  made  by 
the  fii-m  of  A.  Webster  &  Co.  Subsequently,  Horace  Webster, 
one  of  said  firm,  brought  an  action  to  obtain  a  partnership  disso- 
lution and  accounting,  and  obtained  the  appointment  of  a  tempo- 
rary receiver.  The  action  was  based  on  an  allegation  that  the 
general  assignment  was  fraudulent.  A  creditor  sued  out  an  at- 
tachment against  the  firm,  and  sought  to  levy  on  the  property 
which  had  passed  from  the  assignees  into  the  hands  of  the  receiver, 
and  his  claim  to  make  the  levy  in  question  was  based  upon 
the  contention  that  the  general  assignment  was  fraudulent,  as 
against  creditors.  It  is  plain,  therefore,  that  the  ultimate  suc- 
cess of  the  attaching  creditor  depended  upon  his  ability  to  es- 
tablish the  Voidness  of  the  general  assignment;  and  as  the  re- 
ceiver was  appointed  in  an  action. between  the  copartners,  brought 
for  the  purpose  of  testing  the  validity  of  the  assignment,  the 
rights  of  the  attaching  creditor,  which  could  attach  only  in  case 
the  general  assignment  was  void,  would  naturally  be  superior 
to  the  claims  oi  the  receiver.  The  question  in  the  case  arose 
on  a  motion,  on  notice,  on  the  part  of  the  attaching  creditor,  made 
in  the  action  in  which  the  receiver  was  appointed,  that  the 
sheriff  miglit  be  allowed  to  levy  the  attachment  in  question  against 
the  property  of  H.  Webster  &  Co.  in  the  hands  of  the  receiver. 
ITnaer  the  circumstances  of  that  case,  which  were  somewhat  pecu- 
liar, the  court  held  that  there  was  no  reason  why  the  plaintiff  in 
the  attachment  should  not  be  at  liberty  to  pursue  his  rights,  not- 
withstanding such  property  had  been  placed  in  the  custody  of  the 
court.  The  case,  as  reported,  unfortunately,  is  very  meager  in  its 
statement  of  facts.  Those  which  I  have  stated  I  have  obtained 
from  a  copy  of  the  brief  of  the  counsel  for  the  attaching  creditor, 
which  was  submitted  to  me  upon  the  argument  In  the  case  at 
bar,  although  the  attaching  creditors  have  mude  some  pretense  of 
claim  that  the  action  is  a  collusive  one,  the  evidence  before  me 
utterly  fails  to  substantiate  it;  and  the  reason  for  granting  the 
leave  to  levy  which  existed  in  the  case  of  Webster  v.  Laivrencey 
namely,  that  the  attaching  creditor  should  have  the  right  to  test 
the  title  to  the  property  in  the  manner  provided  by  law,  finds  no 
counterpart  in  this  case.  I  do  not  consider,  therefore,  that  that 
case  is  any  authority  for  the  granting  of  the  application  now  made 
for  leave  to  levy  on  the  property  in  the  hands  of  the  receiver.  If 
the  attaching  creditors  in  this  case  fear  that  proceedings  may  be 
taken  in  the  action,  such  as  a  discontinuance,  or  any  other  course 
that  would  be  prejudicial  to  them  as. creditors,  they  are  at  liberty 
to  move  to  be  made  parties  to  the  action,  when  the  question  as  lo 
the  propriety  of  admitting  them  will  be  determined  by  the  court 
in  their  favor,  if  the  facts  presented  by  them  are  found  to  justify 
the  exercise  of  the  discretion  of  the  court  in  that  regard ;  and  if 
the  receivership  should  he  dissolved,  and  the  property  restored  to 
St.  Rep.,  Vol.  LXVI.        64 


Digitized  by 


Google 


606  New  York  Statk  EEPOirrKR,  Vol.  66.        [Sap.Ct 

tiie  oo-partaers,  the  court  would  doubtleiss  adjudge  that  the  attach- 
ing creditors  bad  a  lien  or  charge  upon  the  fund,  by  virtue  of  the 
issuing  of  the  attachments  in  question,  which  would  be  suitably 
provided  for  before  the  property  was  returned  to  the  co-partnera 
Of  course,  upon  the  facts  of  the  case  presented  to  me,  it  is  exceed- 
ingly improbable  that  there  will  be  any  such  outcome  of  this  liti- 
gation ;  but,  while  it  is  improbable,  it  is  still  possible,  and  the  fact 
of  its  possibility  may  be  a  sufficient  justification  for  the  bringing 
in  of  these  attaching  creditors  as  parties  defendant  in  the  action. 

For  the  reasons  which  I  have  stated,  the  motion  to  vacate  the 
order  made  by  Mr.  Justice  Brown  should  be  granted,  with  costs, 
the  levy  made  thereunder  by  the  sheriff  of  Kings  county  set  aside, 
and  the  sheriff  directed  to  restore  the  property  in  question  to  the 
receiver.  The  motions  made  by  the  attorney  for  the  attaching 
creditors  to  confirm  said  order  are  denied,  with  costa     , 


Samubl  S,  Hatt,  Pl'ff,  y.  William  Hagaman  et  al,  Def ts. 

{Supreme  Court,  Albany  Special  Term,  Filed  April  iS,  1896.) 

1.  Vendor  and  purchaser. 

The  court  will  not  decree  a  specific  performance,  on  the  part  of  the  ven- 
dee, of  a  contract  to  purchase  real  estate,  where  there  is  doubt  of  the  abil- 
ity of  the  vendor  to  convey  a  good,  marketable  title  to  the  property. 

%  Sake. 

Specidc  performance  of  the  contract  to  purchase  was  not  enforced  in 
this  case  on  the  ground  that  the  vendor  had  no  power  or  authority  to  sell 
the  property  and  could  not  give  a  legal  title  thereto,  or  that  the  question 
was,  at  least,  a  serious  one  and  not  free  from  doubt. 

Action  for  specific  performance. 

Mead  &  Bait,  for  pFff ;   Ward  <k  Cameron^  for  defts. 

Herrick,  J. — On  the  1st  day  of  March,  1856,  William  Smith, 
of  the  city  and  county  of  Albany,  in  this  state,  executed  and  de- 
livered to'  Otis  Allen  a  deed  of  all  the  property,  both  real  and  per- 
sonal, which  had  theretofore  been  assigned  to  him  by  one  Thomas 
S.  Bleeker,  in  trust  to  pay  the  debts  of  Thomas  S.  Bleeker,  the  ex- 
penses attending  the  execution  of  the  trust,  the  necessary  repairs 
to  buildings  and  fixtures,  the  insurance,  and  also  the  assessments 
and  taxes,  after  the  payment  of  which  the  income  of  suQh  estate 
was  to  be  paid  to  the  said  Thomas  S.  Bleeker,  during  his  natui-al 
life ;  upon  the  death  of  the  said  Thomas  S.  Bleeker,  the  said  trus- 
tee, or  his  successors,  to  convey  all  the  property  then  remaining  in 
his  hands  to  such  person  or  persons  as  should  be  designated  by 
the  said  Thomas  S.  Bleeker  in  his  last  will  and  testament,  and,  in 
default  of  any  such  designation,  then  to  convey  the  same  to  the 
heirs  at  law  and  next  of  kin  o£  the  said  Thomas  S.  Bleeker,  in  the 
same  manner  as  if  the  said  Thomas  S.  Bleeker  had  died  intestate, 
seized  of  the  property  so  conveyed  in  trust  It  was  further  pro- 
vided in  the  said  trust  deed  as  follows : 

"And  the  said  party  of  the  second  part  is  also  hereby  authorized 
and  empowered  at  any  time  to  grant,  sell,  assign,  and  transfer  the 
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said  i-eal  and  personal  estate  so  held  by  him  in  trust,  or  any  part^ 
thereof,  at  either  public  or  private  sale,  and  on  such  terms,  condi- 
tions, and  credits  as  he  may  deem  expedient,  and  to  execute  all 
necessary  deeds,  conveyances,  assignments,  and  transfers  to  perfect 
any  such  sale  or  sales,  and  to  apply  the  proceeds  of  such  sales  and 
the  capital  of  the  personal  estate  which  may  at  any  time  be  in  his 
hands  to  the  payment  pf  the  debts  which  he  is  hereinbefore  au- 
thorized to  pay,  and  to  reinvest  the  surplus  proceeds  arising  from 
any  such  sale  or  sales,  and  the  capital  of  any  part  of  the  said  per- 
sonal estate  which  may  at  any  time  be  in  his  hands,  in  the  pur- 
chase of  good,  productive  real  estate  situate  in  the  state  of  New 
York,  or  in  good  bonds  and  mortgages  on  unincumbered,  produc- 
tive real  estate  in  this  state,  or  in  such  other  safe  and  permanent 
securities  as  he  may  consider  proj)er/' 

The  plaintiff  herein  subsequently  became  the  trustee  and  suc- 
cessor of  the  said  Otis  Allen,  under  such  trust  deed.  On  the  14th 
day  of  February,  1895,  the  plaintiff  entered  into  a  written  contract 
with  the  defendants  for  the  sale  to  them  6t  a  certain  house  and  lot 
situate  in  the  city  of  Albany,  which  house  and  lot  had  been  acquired 
by  one  of  the  predecessors  of  said  plaintiff  as  trustee  under  said 
trust  deed,  the  same  being  purchased  as  a  reinvestment  of  the  sur- 
plus proceeds  arising  from  a  sale  or  sales  of  property  belonging  to 
the  trustee  estate.  The  •  defendants  agreed  to  purchase  such 
property,  and  pay  therefor  the  sum  of  $3,200,  on  or  about  the 
21st  day  of  February,  1895.  Subsequent  to  the  execution.of  such 
contract,  the  defendants  refused  the  performance  thereof  of  their 
part,  upon  the  ground  that  the  plaintiff  had  nopower  or  authority 
to  sell  such  property,  and  could  not  give  a  legal  title  thereto,  and 
thereupon  the  plaintiff 'brought  this  action  for  a  specific  perform- 
ance by  the  defendants  of  their  contract  to  purchase  the  property 
in  question.  The  facts  are  undisputed,  and  are  substantially  as 
herein  stated. 

The  court  will  not  decree  a  specific  performance  upon  the  part 
of  .the  vendee  of  a  contract  to  purchase  real  estate  where  there 
is  doubt  of  the  ability  of  the  vendor  to  convey  a  good,  marketable 
title  to  the  property  in  question.  Every  purchaser  of  real  estate 
is  entitled  to  a  marketable  title,  free  from  incumbrances  and  de- 
fects, and  he  will  not  be  compelled  to  take  property  the  posses- 
sion of  which  he  may  be  compelled  to  defend  by  litigation.  The 
title  should  be  such  that,  if  he  wishes  to  sell,  he  may  be  reasonably' 
sure  that  no  flaw  or  doubt  will  arise  to  disturb  its  market  value. 
Shriver  v.  Shriver,  86  N.Y.  575  ;  Voughi  v.  Williams,  120  Id,  253; 
30  St.  Rep.  899;  Irving  v.  Campbell,  121  N.  Y.  353  ;  81  St  Rep. 
307.  In  this  case  the  power  of  sale  is  expressly  granted  to  the 
trustee  but  it  is  in  terms  confined  to  the  property  conveyed  to  the 
trustee.  It  is  granted  for  a  double  purpose,  —  paying  debts,  and 
making  investments;  and  that  power  seems  to  have  been  exercised 
already,  it  appearing  in  the  plaintiff's  complaint  that  the  property 
in  question  here  was  procured  by  an  investment  of  the  proceeds  of 
a  sale  or  sales  of  the  trust  property.  There  is  no  express  author- 
ity for  a  sale  of  any  after-acquired  property.  The  court  will  imply 
those  powers  which  are  necessary  to  carry  out  the  purposes  of  the. 
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trust,  no  more.  There  are  no  purposes  of  the  trust  alleged  in  the 
plain tiff*s  complaint,  nor  can  I  see  any  in  reading  the  trust  deed, 
which  render  it  necessary  to  sell  the  property  in  question  here ; 
neither  do  I  think  that  the  power  to  sell  the  property  in  question 
can  be  inferred  from  the  power  of  the  sale  expressly  given  in  the 
trust  deed.  It  will  be  observed  that  the  trustee  is  directed,  after 
paying  the  dibts,  to  reinvest  the  surplus  proceeds  arising  from  any 
sale  or  sales  in  the  purchase  of  good,  productive  real  estate,  or  in 
bonds  and  mortgages,  **  or  in  such  other  safe  and  permanent  se- 
curities as  he  may  consider  proper."  It  seems  to  me  that,  instead 
of  inferring  from  this  the  right  to  sell  property  in  which  the  pro- 
ceeds of  such  sales  had  been  invested,  these  words  are  rather  a 
restriction  upon  the  continued  power  to  sell,  of  the  trustee,  and 
that  the  grantor  comtemplated  permanent  investments,  to  continue 
,  during  the  life  of  the  trust  estate.  The  question,  at  least,  is  a  seri- 
ous one,  not  free  from  doubt,  and  one  which  cannot  but  affect  the 
market  value  of  the  property  in  question,  and  the  title  offered  to  the 
defendants  is  therefore  not  one  tnat  a  court  of  equity  should  com- 
pel them  to  accept 
The  complaint  should  therefore  be  dismissed,  with  costa. 


John  S.  Lyle  d  ai,  App'lts,  v.  Joseph  J.  Little  et  al,  Resp'tSr 

i8y>preme  Court,  General  Term,  First  Department,  Filed  January  18,  1896,) 

Injunction— Wall. 

The  owner  of  a  lot  will  not  be  enjoined  from  removing  so  much  of  a 
wall  as,  though  its  foundation  stands  wholly  upon  the  adjofning  lot,  bulges 
or  extends  beyond  the  division  line. 

Appeal  from  an  order  granting  a  preliminary  injunction. 

Action  by  John  S.  Lyle  and  another  against  Joseph  J.  Little 
and  others  to  enjoin  defendants  from  removing  parts  of  the  north- 
erly wall  of  plaintiff's  building.  A  preliminary  injunction  was 
gi-anted,  and,  on  a  motion  to  vacate  the  same,  the  following  order 
was  entered:  ''It  is  ordered  that  the  said  injunction  hereinbefore 
granted  be,  and  the  same  is  hereby,  vacated  and  annulled  ;  and  it 
is  further  ordered  that  the  defendants,  and  each  of  them,  and  their 
and  his  servants,  agents,  and  employes,  be,  and  thej'^  hereby  are, 
restrained  and  enjoined  during  the  pendency  of  this  action,  or  un- 
til the  further  order  of  the  court,  from  in  any  manner  interfering 
with,  removing,  or  cutting  away  any  part  or  portion  of  the  wall 
on  the  northerly  side  of  the  building  known  as  *N umber  471 
Broadway  and  44  Mercer  street,'  in  the  city  of  New  York,  saving 
and  excepting  to  much  of  said  wall  as  extends,  overhangs,  bulges, 
or  protrudes  to  the  northward  of  the  line  between  the  premises  on 
which  said  building  stands  and  the  premises  adjoining  on  the  north 
or  to  the  northward  of  points  vertically  over  said  line.  And  this 
injunction  shall  not  in  any  way  be  taken  as  restraining  or  enjoin- 
ing the  defendants,  or  either  of  them^  or  any  one  on  their  behalf, 
from  cutting  away  or  removing  such  part  or  paits  of  said  wall,  if 
any,  as  so  extend,  overhang,  bulge,  or  protrude  to  the  northward 
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of  said  line  or  of  points  vertically  above  it."  From  the  portion 
of  said  order  which  reads  as  follows:  "Saving^  and  excepting  so 
much  of  said  wall  as  extends,  overhangs,  bulges,  or  protrudes  to 
the  northward  of  the  line  between  the  premises  on  which  said 
building  stands  and  the  premises  adjoining  on  the  north,  or  to  the 
northward  of  points  vertically  over  said  line;*'  and  the  portion 
which  reads:  "And  this  injunction  will  not  in  any  way  be  taken 
as  restraining  or  enjoining  the  defendants,  or  any  one  on  their  be- 
half, from  cutting  away  or  removing  such  part  or  parts  of  said  wall 
as  so  extend,  overhang,  bulge,  or  protrude  to  the  northward  of  said 
line  or  of  points  vertically  above  it*' 

J.  Kling,  for  app'lts;  A.  B.  Thadier^  forresp'ta 

Per  Curiam. — Order  affirmed,  with  $10'  costs  and  disburse- 
ments, on  opinion  of  special  term. 

The  opinion  of  Mr.  Justice  Patterson  at  special  term  is  as  fol- 
lows:- 

It  is  stated  in  the  complaint  in  this  action  that  the  wall,  inter- 
ference with  which  on  the  part  of  the  defendants  is  enjoined  by 
the.  temporary  injunction  stands  altogether  upon  the  plaintiffs' 
land;  and,  if  such  is  the  fact,  the  injunction  must  be  continued. 
The  question  of  title  to  the  two  inches  of  ground,  which  it  is  said 
the  defendants  intend  to  occupy  by  their  wall,  cannot  be  deter- 
mined in  this  action.  The  answering  affidavits  state,  however, 
that  the  defendants  have  no  intention  of  building  beyond  their 
line;  but,  to  prevent  any  further  misunderstanding  and  dispute 
witn  reference  to  that  subject,  the  injunction  will  be  continued,  to 
prevent  any  interferences  with  the  plaintiffs'  wall  as  it  now  stands 
except  as  hereinafter  stated. 

It  is  claimed  on  the  part  of  the  defendants  that  there  is  an  en- 
croachment of  the  plaintiffs'  wall,  caused  by  its  bulging  or  over- 
hanging at  various  points  about  the  foundation,  over  the  land  of 
the  defendants,  and  that  such  bulging  prevents  the  erection  of  a 
wall  on  their  land,  which  shall  be  perpendicular  from  the  founda- 
tion to  the  top  of  the  building.  This  condition  of  the  wall  seems 
to  be  established.  The  plaintiffs  have  no  right  by  prescription  or 
otherwise  to  maintain  the  overhanging  wall,  so  as  to  prevent  the 
defendants  erecting  their  building  with  a  true  perpendicular  side 
wall,  or  to  compel  a  change  in  their  plans  to  accord  with  the  de- 
fect in  the  plaintiffs'  wall.  To  whatever  cause  this  encroachment 
may  be  attributable,  its  existence  cannot  interfere  with  the  defend- 
ants' rights,  and  there  is  no  sound  reason  suggested  why  they 
should  be  obstructed  in  the  occupation  of  space  for  their  building 
which  justly  belongs  to  them.  If,  by  cutting  in  the  wall  as  the 
defendants  propose  to  do,  the  plaintiffs'  building  may  be  rendered 
insecure,  it  is  for  them  to  see  that  it  is  made  safe ;  and  the  answer- 
ing affidavits  show  that  the  defendants  have  not  only  expressed 
a  willingness,  but  that  they  are  ready,  to  co-operate  with  the 
plaintiffs  in  any  reasonable  method  of  rendering  the  plaintiffs' 
building  safe,  and  for  that  purpose  the  plaintiffs  would  be  permit- 
ted to  enter  upon  the  defemlants'  land.  It  is  somewhat  indefinite 
from  the  papers  at  what  part  of  the  wall  and  to  what  extent  this 
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overhanging  exists, — b,  matter  which  should  be  determined  by  an 
accurate  survey  of  the  wall,  so  that  a  proper  provision  may  be 
made  as  to  the  parts  of  the  wall  in  respect  to  which  the  injunction 
is  not  to  apply.  It  would  seem  appropriate  that  such  a  survey 
should  be  procured  from  an  officer  of  the  department  of  buildings 
of  the  city  of  New  York. 

The  injunction  will  be  modified  in  the  manner  suggested,  and 
the  order  may  be  settled  on  two  days*  notice. 


Abram  French  Company,  AppUt,  v.  Harris  Shapiro,  Besp't. 
{New  York  City  Court,  General  Term,  FOed  March  19,  1896.) 

Pleading— Answer— Supplemental. 

An  application  for  leave  to  file  a  supplemental  answer  alleging  that  the 

Elaintiff,  a  foreign  corporation  had  failed  to  file  the  certificate  required  by 
kw,  will  be  denied  on  the  ground  of  laches,  where  it  was  not  made  until 
thirteen  months  after  joinder  of  issue,  though  the  complaint  had  alleged 
that  plaintiff  was  a  foreign  corporation.  • 

Appeal  from  an  order,  granting  leave  to  file  a  supplemental 
answer. 

Hayes  &  Oreenbaum^  for  app'lt;  Albert  L,  Phillips^  for  resp*t. 

Newburger,  J. — This  is  an  appeal  from  an  order  granting 
leave  to  the  defendant  to  serve  a  supplemental  answer  to  the  com- 
plaint The  action  was  commenced  in  November,  1893,  and  issue 
was  joined  on  or  about  the  18th  day  of  December,  1893.  The  case 
was  duly  noticed  for  trial,  and  appeared  on  the  day  calendar  a 
number  of  times.  On  the  18tli  day  of  January,  1895,-13  months 
after  issue  was  joined, — the  defendant  moved  for  leave  to  serve  a 
supplemental  answer  to  the  complaint;  setting  up  as  an  addi- 
tional defense  that  the  plaintiff,  being  a  foreign  corporation,  has 
failed  to  file  a  certificate  authorizing  it  to  do  business  in  tins 
state.  The  defendant's  moving  papers  showed  that  the  certificate 
was  filed  after  the  action  was  commenced.  The  motion  was,  how- 
ever, granted,  and  from  the  order  entered  thereon  this  appeal  is 
taken. 

The  defendant  was  guilty  of  laches.  It  is  claimed,  however,  by 
the  defendant,  in  his  affidavit,  that  at  the  time  of  joining  issue  he 
did  not  know  that  plaintiff  had  failed  to  file  a  certificate  as  re- 
quired by  chapter  687  of  the  Laws  of  1892.  The  complaint  alleges 
tnat  tRe  plaintiff  was,  and  still  is,  a  foreign  corporation  organized 
under  the  laws  of  the  state  of  Massachusetts;  and,  if  the  defendant 
desired  to  take  advanUige  of  a  failure  on  ink  part  of  the  plaintiff 
to  comply  with  any  law  of  this  state,  it  was  his  duty  to  mquire. 
He  knew  that  the  plaintiff  was  a  foreign  corporation,  and  he  could 
have  discovered  in  November,  1893,  what  he  ascertained  in  Jan- 
uary, 1895,  by  communicating  with  the  secretary  of  state.  It  is 
claimed,  however,  by  the  learned  counsel  for  the  defendant,  that 
he  was  misled  by  reason  of  several  opinions  found  by  Jiimupon 
questions  similar  to  the  one  at  bar.  An  examination  of  the  au- 
inorities  cited,  Contracting  Co,  v.  Del  (jewoye5C,33Supp.  10;  Abrani^ 
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French  Co,  v.  Marx^  68  St  Rep.  407,  fails  to  convince  us  of  anj 
change  in  the  law  in  reference  to  the  filing  of  certificates ;  and  the 
two  opinions  cited  are  not  opposed  to  each  other, — one  simply 
holding  that  the  failure  on  the  part  of  a  foreign  corporation  to 
file  a  certificate  was  good  ground  for  a  demurrer,  and  the  other 
holding  it  could  be  raised  oy  answer  where  it  did  not  appear  in 
the  complaint  The  defendant's  laches  have  not  been  properly 
explained.  For  these  reasons  the  order  appealed  from  must  lie 
reversed,  with  costs. 

All  concur.  

Cora  D,  Wyckoff  ei  al,  Bespits,  v.  Robert  Frommer,  App'lt 

{New  York  C&mmon  Pleas,  General  Term,  'Filed  April  I,  1896) 

1.  Appeal — First  instance. 

Where  the  teuant,  in  summary  proceedings,  consents  to  a  trial  and  litig- 
ates the  issues,  he  must  be  deemea  to  have  waived  the  objection  that  the 
petition,  on  which  the  precept  was  issued,  was  not  sufficiently  definite  ia 
tespect  to  the  time  of  letting. 

2.  Landix>rd  and  tenant— Eviction. 

There  can  be  no  eviction  without  an  abandonment  of  possession. 
8,  Summary  phocbedings— Institution. 

Where  the  landlords  are  tenants  in  common  and  co-lessors,  proof  of  the 
agent's  authority  from  one  of  them  to  demand  payment  of  the  rent  and  to 
institute  the  proceeding  for  non-paymeut,  is  sufficient. 

4.  Evidence— AdbIiissions. 

A  party ^  testimony  in  a  former,  is  admissible  a^ost  him  upon  the- trial 
of  a  subsequent  proceeding  as  admissions  against  mterest. 

Appeal  from  a  final  onler  in  favor  ot  plaintiflfs. 
Joseph  Martin,  for  app'lt ;  E.  0,  DuvaU,  for  reap*ta 

BiscHOFF,  J. — Tljis  was  a  summary  proceSding  to  recover  the 
possession  of  demised  premises  for  non-payment  of  rent.  The  pre- 
cept was  issued  out  of  and  made  returnable  to  the  Seventh  dis- 
trict court,  within  whose  jurisdiction  the  premises  were  situated^ 
and  the  orooeeding  was,  upon  tlie  service  and  return  of  the  pre- 
cept, witn  the  written  consent  of  the  parties,  transferred  from  said 
court  to  the  Tenth  district  court  for  trial.  Thereupon  the  trial 
was  had  in  the  Tenth  district  court,  and  the  proceeding  was  deter- 
mined by  a  final  order,  made  by  the  justice  thereof,  and  sitting  in 
the  last-mentioned  court,  awarding  possession  of  the  premises  to 
the  landlords  From  the  final  order  the  tenant  has  appealed,  and 
the  return  upon  this  appeal  is  from  the  Tenth  district  court 

The  order  appealed  from  is  not  void  for  want  of  jurisdiction  of 
the  justice  who  made  it  Observing  that  there  is  no  provision  for 
retransfer  of  the  proceeding  to  the  court  out  of  which  the  pre- 
cept  was  issued,  it  is  beyond  dispute  that  it  is  not  only  the  prov- 
ince, but  the  duty,  of  the  justice  sitting  in  the  court  to  whicn  the 
proceeding  has  been  transferred  for  trial,  to  make  the  final  order, 
if  the  facts  determined  by  the  justice  entitle  the  person  seekii)g 
possession  to  such  an  order,  and  of  the  last-mentioned  court  to 
enforce  it      Section  1357  of  the  consolidation  act  (chapter  410^ 
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Laws  1882 ;  see  C!ode  Civ.  Proc.  |  2234)  provides  that  summary 

Sroceedings  to  recover  the  possession  of  land  must  be  had  in  the 
istrict  court  of  the  district  within  which  the  premises,  or  a  por- 
tion thereof,  are  situated;  section  1858  (Code  Civ.  Proa  §  2239), 
that  all  subsequent  proceedings  must  be  had  in  the  court  out  of 
which  the  precept  was  issued,  and  to  which  it  must  be  returnable, 
except  as  proviaed  in  section  1360;  and  section  1360  (Code  Civ. 
Proa  §  2246),  that  the  clerk  of,  or  the  justice  sitting  in,  the  court 
to  which  the  precept  was  returnable,  mav,  upon  the  consent  of  the 
parties,  transfer  the  cause  for  trial  to  a  district  court  of  an  adjoin- 
ing district)  which  last-mentioned  court  shall  possess  the  same 
jurisdiction  and  power,  at  its  own  courthouse,  as  if  the  premises 
were  situated  within  its  district     Having  consented  to  trial  in  the 
court  below,  and  litigated  the  issues,  the  appellant  must  be  deemed 
to  have  waived  the  objection  that  the  petition  upon  which  the  pre- 
cept was  issued  was  not  sufficiently  definite  in  respect  to  the  time 
of  the  letting.      Sims  v.   Humphrey ,  4  Denio,  185 ;  Nemetty  v. 
Nayhr^  100  N.  Y.  562.      The  letting  to  the  appellant  appeared 
from   the  uncontradicted  testimony  of  Duvall,  a  witness  for  the 
landlords     Duvall  testified  that  in  a  proceeding  b^  the  same  land- 
lords to  recover  possession  for  the  alleged  expiration  of  the  term, 
instituted  in  the  Seventh  district  court,  and  in  which  the  landlords 
were  defeated,  the  appellant  denied  that  the  premises  were  de- 
mised to  him  for  one  month  only,  and  testified  that  the  letting 
was  for  a  longer  period  at  the  monthly  rental  of  $125,  payable  in 
advance.   The  appellant's  testimony  in  the  former  proceeding  was 
admissible  upon  the  trial  of  this  as  admissions  against  interest, 
and  so  not  objectionable  as  hearsay.      It  was  competent  also  to 
prove  the  admissions  by  the  testimony  of  one  who  was  present 
and  heard  them  made.  The  defense  of  eviction  was  not  sustained. 
There  can  be  no  eviction  without  an  abandonment  of  possession. 
Boreel  v.  Lawtoriy  90  N.  Y.  293.      It  was  contended  on  the  appel- 
lant's behalf  that  because  of  the  execution  and  delivery  of  a  lease 
by  the  landlords  or  their  agent  to  the  appellant's  under-tenant, 
during  the  existence  of  the  lease  to  the  appellant,  the  latter  was 
evicted,  the  later  lease  being  inconsistent  with  the  continuance  of 
the  first.     Upon  the  landlords'  defeat,  however,  in  the  former  pro- 
ceeding to  recover  possession,  the  lease  to  the  appellant's  under- 
tenant was  at  once  canceled,  and  from  the  unchallenged  evidence 
upon  the  trial  of  this  proceeding  it  appeared  that  the  appellant 
continued  in  the  uninterrupted  possession  of  the  demised  premises, 
and  of  the  rents  and  profits  thereof,  and  that  he  was  in  such  pos- 
session at  the  time  of  the  trial.     The  landlords  being  tenants  ia 
common,  and  colessors  of  the  appellant,  either  or  both  were  en- 
titled to  possession  and  the  payment  of  the  rent.     Hence  proof  of 
the  agent's  authority  from  one  of  the  landlords  and  lessors  to  de- 
mand payment  of  the  rent,  and  to  institute  this  proceeding  for 
nonpayment,  was  sufficient.      The  order  should  be  affirmed,  with 
costs. 
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Robert  Frommer,  App  It,  v.  Franz  Roessler,  Resp't. 

(Neno  York  Common  Pleas,  General  Term,  Mled  April  i,  1896,) 

Landlord  and  tenant— Rkkt—Evictiow. 

The  defendant's  eviction  from  the  premises  as  under-tenant  of  the 
plaintiff,  who  has  been  dispossessed,  is  an  availing  defense  to  the  latter's 
action  for  rent  accruing  after  the  date  of  eviction. 

Appeal  from  a  judgment  in  favor  of  defendant,  rendered  by 
the  justice  without  a  jury. 

Joseph  Martin^  for  app'lt ;  E,  G.  Duvall,  for  resp't 

Per  Curiam. — The  defendant's  eviction  from  the  premises  as 
undertenant  of  the  plaintiff,  the  dispossessed  tenant,  was  an  avail- 
ing defense  to  the  latter's  action  for  rent  accruing  after  the  date 
of  the  eviction.  Ash  v.  Pumell,  32  St.  Rep.  306.  That  the 
ground  stated  for  the  objection  to  the  admission  in  evidence  of  the 
record  in  the  dispossess  proceeding  olWyckoff  v.  Frommer wsls  not 
well  founded  appears  from  the  opinion  handed  down  herewith  in 
affirmance  of  the  final  order  therein  66  St  Rep.  511,  but,  apart  from 
this,  the  record,  even  if  apparently  irregular,  was  admissible  to 
prove  the  fact  of  the  eviction  ;  and  so  also  of  the  warrant  for  dis- 
possession. The  evidence  of  defendant's  witness  Duval  as  to  the 
testimony  given  by  plaintiff  upon  a  former  trial  that  the  lat- 
ter's  agreement  with  the  landlords  of  the  premises  called  for  the 
payment  of  rent  for  a  stated  term  at  the  rate  of  $125  a  month  was 
properly  received  as  proof  of  admissions  against  interest,  see  Wy- 
ckoffy,  Frommer,  and  had  direct  relevancy  to  the  issues  raised  by 
defendant's  counterclaim  upon  the  landlords'  demand  for  this  rent 
theretofore  assigned  to  the  defendant.  The  judgment  is  found  to 
be  in  accord  with  the  justice  of  the  case,  and,  as  above  shown,  the 
points  raised  by  the  appellant  present  no  ground  for  its  reversal 
Judgment  affirmed,  with  costs. 


Clarita  Dovale,  App'lt,  v.  Bernard  L.  Ackerman,  Resp't. 

(Ifew  York  Gammon  Pleas,  Trial  Term,  Filed  February,   1896.) 

Contract— CoNsiDBRATioN. 

A  promise,  made  in  consideration  of  the  release  by  the  promisee  of  a 
claim,  though  unenforceable,  against  the  promisor,  is  valid. 

Motion  for  a  new  trial  on  the  minutes. 

Edward  W.  S.  Johnston,  for  the  motion  ;  Coudert  Bros.,  opposed. 

Daly,  C.  J. — The  action  was  brought  upon  an  alleged  agree- 
ment of  the  defendant,  made  in  1884,  that  if  the  plaintiff  would 
release  him  from  liability  as  a  partner  of  his  sons,  to  whom  she 
had  lent  a  sum  of  money,  he  would  repay  the  loan  in  monthly  in- 
stallments of  $100.  The  defendant  made  monthly  payments  to 
lier  for  a  period  of  over  two  vears,  and  then  discontinued  them, 
and  this  action  was  broucrht  for  the  balance  unpaid  of  the  original 
St.  Rep.,  Vol.  LXVI.        65 
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loan.  The  defense  was  that  the  agreement  by  defendant  to  repay 
the  loan  made  to  his  sons  was  voluntary  and  without  cousideration, 
and  was  conditional,  i  e,  that  the  payments  were  to  be  made  as 
long  as  his  business  afforded  an  adequate  profit  to  do  so.  The  is- 
sue thus  raised  was  submitted  to  the  jury.  They  were  told  that 
the  phiintiff's  testimony  indicated  an  agreement  founded  upon  the 
consideration  of  her  relinquishing  her  claim  on  him  as  a  partner 
of  his  sons,  and  that  she  claimed  that  the  evidence  of  his  connec- 
tion with  this  firm  of  B.  L.  Ackerman  Sons  indicated  that  he  had 
an  interest  in  it,  as  supporting  the  consideration  for  the  promise; 
that,  on  the  defendants  part,  he  claimeil  that  certain  admissions  in 
writing  made  by  her,  to  the  effect  that  his  payments  were  volun- 
tary and  that  she  had  no  claim  against  him,  were  corrobomtive 
evidence  that  his  version  of  the  agreement  was  correct,  and  that 
there  was  no  claim  against  him  and  that  he  was  making  the  pay- 
ments as  a  matter  of  favor ;  and  that,  from  a  certain  affidavit  made 
by  her  in  1889,  it  appeara  that  she  could  not  have  made  a  claim 
against  him  in  1884,  based  upon  a  contention  that  he  was  liable 
for  anv  debts  of  Ackerman  Sons. 

It  thus  appeiirs  that  the  case  was  submitted  to  the  jury  upon  the 
question  whether  the  plaintiff  made  aclainfi  against  defendant,  and 
whether,  in  consideration  of  her  relinquishing  that  claim,  he  prom- 
ised to  pay  the  installments  in  question,  or  whether  no  such  claim 
was  made,  and  the  promise  of  defendant  was  voluntary,  as  well  as 
conditioned  upon  what  his  business  would  afford.  At  the  conclu- 
sion of  the  charge  the  counsel  for  defendant  asked  the  court  to 
charge  that,  "if  the  jury  find  that  there  was  rto  original  liability  by 
Bernard  L.  Ackerman  to  Mrs.  Dovale,  there  was  no  consideration 
tor  his  promise  to  make  the  payments  to  Mrs.  Dovale."  This  re- 
quest was  acceded  to,  and  the  jury  retired,  subsequently  retuniing 
With  a  verdict  for  the  defendant.  The  effect  of  the  charge  as  re- 
(^uested  is  ui^doubted.  No  one  can  say  that  it  did  not  control  the 
verdict,  for  under  it  the  jury  were  bound  to  find  that  the  defendant 
was  originally  liable  as  a  partner,  before  he  could  be  made  liable 
upon  the  agreement  set  up  by  the  plaintiff,  even  though  the  jury 
should  find  that  it  was  unconditional,  and  in  the  very  terms  as 
claimed  by  her.  That  the  instruction  was  erroneous,  there  can 
be  no  doubL  This  very  agreement  was  considered  by  the  supreme 
court  Dovale  v.  Ackermann^  39  St.  Rep.  517,  and  the  general  term 
concurred  in  ihe  view  that  the  promise  of  the  defendant  was 
not  gratuitous,  if  he  was  not  a  member  of  his  sons*  firm,  and  that 
"  a  consideration  for  the  agreement  to  pay  one  hundred  dollars  a 
month  may  be  found  in  Mrs.  Dovale's  abandonment  of  her  claim 
against  Mr.  Ackerman,  Sr.,  in  his  capacity  of  partner,  as  evi- 
denced by  her  letter  of  September  8,  1885."  In  the  letter  referred 
to  by  the  court,  which  was  signed  and  delivered  to  defendant  at 
his  request,  the  plaintiff,  while  acknowledging  that  defendant  is 
"  wholly  responsible  as  to  said  debt,"  and  that  whatever  he  did 
and  had  done  so  far  was  simply  in  consideration  of  his  friendship 
to  her  late  husband  and  his  family,  concludes  as  follows: 

"  I  will  further  add  that  I  agree  to  receive  such  payment  as 
stated,   and  will  at  no  time  demand  the  payment  of  the  whole 
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amount  due,  in  full,  so  long  as  the  monthly  payments  are  regu- 
larly made  and  met ;  and,  should  I  unfortunately  be  compelled  to 
do  so,  it  would  only  be  against  the  firm  of  Ackerman  Bros.,  as  I , 
have  no  claim  whatever  against  yourself." 

The  view  taken  by  the  general  term  of  the  supreme  court,  as 
above  expressed,  is  supported  by  conclusive  authority : 

"  It  is  not  necessary,  to  uphold  a  promise  based  upon  the  sur- 
render or  composition  and  compromise  of  a  claim,  that  it  was  a 
valid  claim, — one  that  could  be  enforced  at  law."  White  v.  JToyt^ 
73  N.  Y.  505-514.  "  The  real  consideration  which  eacH  party  re- 
ceives under  a  compromise  l)eing,  not  the  sacrifice  of  the  right, 
but  the  settlement  of  the  dispute  and  the  abandonment  of  the 
claim,  it  is  no  objection  to  the  validity  of  the  transaction  that  the 
right  was  really  in  one  of  the  parties  only,  and  that  the  other  had 
no  right  whatever.  The  fact  that  one  may  have  had  no  claim  is 
immaterial,  if  he  was  honestly  mistaken  as  to  his  claim.  It  is 
enough  if,  at  the  time  of  the  compromise,  he  may  have  believed 
he  had  a  claim,  and  that  the  parties  have,  by  the  transaction, 
avoided  the  necessity  of  going  to  law."  1  Chit  Cont  (11th  Am. 
Ed.)  46,  and  notes.  "  The  law  favors  such  settlements  of  contro- 
versies, and  finds  a  consideration  for  the  contract  looking  to  the 
comDromise  in  the  mutual  agreement  of  the  parties  to  aoide  the 
result  of  the  settlement"  3  Am.  &  Eng.  Enc.  Law,  838.  "  The 
prevention  of  litigation  is  not  only  a  sufficient,  but  a  highly-fa- 
vored consideration ;  and  no  investigation  into  the  character  or 
value  of  the  different  claims  submitted  will  be  entered  into  for  the  * 
purpose  of  setting  aside  a  compromise,  it  being  sufficient  if  the 
parties  entering  into  the  promise  thought  at  the  time  that  there 
wasa  qiestion  between  them."  1  Pars.  Cont  364.  '*The  fact 
that  the  promisor  had  a  legal  defense  to  the  claim  settled  is  no  de- 
fense to  an  action  on  the  new  promise."  Wahl  v.  Bamum^  116 
N.  Y.  87  ;  26  St  Rep.  457 ;  ^>ebisch  v.  Von  Mindm,  120  N.  Y. 
406;  31  St  Rep.  499. 

Applying  the  above  principles,  it  is  clear  that  the  plaintiff's 
right  of  recovery  upon  tne  agreement  should  not  have  been  made 
to  depend  upon  the  finding  by  the  jury  thc^t  there  was  an  original 
liability  by  agreement  to  her.  It  was  enough  if  they  thought  at 
that  tinne  that  there  was  a  question  between  them,  or  even  if  she 
believed  she  had  a  claim,  although  she  was  honestly  mistaken  in 
that  belief.  The  promise  to  forbear  prosecuting  a  claim  against 
the  defendant  as  a  copartner  in  his  sons'  firm,  if  he  apprehended 
that  she  might  make  such  a  claim,  was  a  good  consiaeration  for 
his  promise.  It  may  have  been  of  the  highest  value  and  import- 
ance to  him  that  no  such  question  should  be  raised  and  no  such 
liability  claimed,  and  his  promise,  based  upon  the  relinquishment 
of  such  a  claim  at  the  time,  constituted  a  oenefit  which  upholds 
the  pronxise. 

The  motion  for  a  new  trial  is  opposed  upon  the  ground  that  uo 
exception  was  taken  by  the  plaintiff  to  the  erroneous  instruction. 
There  is  a  dispute  upon  this  point,  but  it  is  not  material.  An 
exception  is  not  indispensable  to  a  review  by  the  court  of  errors 
committed  at  the  trial,  whether  in  the  admission  or  exclusion  of 
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evidence,  ifaier  v.  Homan^  4  Daly,  168 ;  Wehle  v.  Haviland,  42 
How.  Pr.  399-409,  or  in  the  judge's  charge,  Latiimer  v.  UUl,  8 
Hun.  171 ;  Benedict  v.  Johnson^  2  Lans.  94;  Costello  v.  Railway 
Co,,  65  Barb.  92,  105  ;  Johnson  v.  McConnel,  15  Hun,  293  ;  Pettis 
V.  Pier,  4  Thoinp.  &  C.  690 ;  Wehle  v.  Haviland,  supra ;  De  La- 
valeite  v.  Wendt,  11  Hun,  432,  The  verdict  in  this  case  was  con- 
trary to  law,  and  the  motion  for  a  new  trial  upon  the  minutes  was 
properly  made  upon  that  ground.  Code,  section  999.  Upon  such 
a  motion  the  whole  case  is  before  the  court,  upon  the  law  as  well 
as  the  facts.  Tate  v.  McCormick,  23  Hun,  218;  Wehle  v.  Havi- 
land,  supra  The  motion  for  a  new  trial  must  be  granted,  with 
costs  to  abide  the  event 

Motion  granted,  with  costs  to  abide  the  event 


Augusta  E.  George,  Resp't,  v.  William  Trevellyn,  App'lt 

(New  York  Common  Fleas,  General  Term,  Filed  April  i,  1895.) 

Summary  proceedings— Direction  op  verdict. 

Where  a  jury  trial  is  demanded  and  had  in  a  summary  proceeding, 
brought  in  a  district  court  in  the  city  of  New  York,  the  justice  has  no 
power  to  direct  a  verdict. 

Appeal  from  a  final  order  in  favor  of  plaintiff,  entered  on  a 
verdict  directed  by  the  court 
AugVrSt  P.  Wagener,  for  appit 

Giegerich,  J. — This  is  an  appeal  by  the  tenant  from  a  final 
order  made  in  summary  proceedings  to  recover  the  possession  of 
certain  real  property  situate  in  the  city  of  New  York,  after  a  de- 
fault in  the  payment  of  rent  On  the  return  day  of  the  precept 
the  tenant  appeared  and  filed  a  verified  answer,  whereby  he,  in 
substance,  denied  each  allegation  of  the  petition,  except  that  be 
was  in  possession  of  the  demised  premises  upon  the  same  terms  as 
alleged  in  the  petition,  and,  for  a  further  and  separate  defense, 
pleaded  eviction.  A  jury  trial  having  been  demanded  when  issue 
was  joined,  the  proceeding  was  adjourned.  On  the  day  fixed  for 
the  trial  the  parties  appeared  in  the  court  below,  the  jury  was 
empaneled  and  sworn,  and  the  trial  thereupon  proceeued.  At 
the  close  of  the  testimony,  and  at  the  request  of  counsel  for  the 
landlord,  the  justice  directed  a  verdict,  to  which  counsel  for  the 
tenant  duly  excepted.  A  final  order  was  thereupon  made  award- 
ing to  the  landlord  the  delivery  of  the  possession  of  the  properly, 
from  which  the  tenant  has  appealed. 

On  the  argument  of  tlie  appeal  the  tenant  only  appeared  by 
counsel,  the  landlord  not  appearing.  The  precise  point  pre- 
sented by  this  appeal  was  determined  by  this  court  in  Horn  v. 
Prior,  22  St  Rep.  237,  in  which  it  was  held,  pursuant  to  the 
ruling  establishment  by  the  case  of  Blumhurg  v.  Briggs,  10  St 
Rop.  242,  that  where  a  jury  trial  is  demanded  and  had  in  a  sum- 
niary  proceeding  brought  in  a  district  court  in  the  city  of  New 
YorK  to  recover  the  possession  of  real  property,  the  justice  has  no 
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power  to  direct  a  verdict  It  therefore  follows  that  the  final  order 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 


Grace  Sherwood,  Resp't,  v.  William  H.  Crane,  App'lt 

(New  York  Common  Pleas,  General  Tn-m,  Filed  April  1,  1896,) 

CONTBACT— CONSTRUCnOK. 

Where  the  language  of  the  promisor  may  be  understood  in  more  senaes 


than  one,  it  is  to  oe  interpreted  in  the  sense  in  wliich  he  had  reason  to  sup- 
pose it  was  understood  by  the  promisee. 

Appeal  from  a  judgment  of  the  citj^  court,  affirming  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial. 

Rose  <k  Putzel,  for  app'lt ;  Howe  Jc  Hummel^  for  resp't 

Daly,  C.  J. — The  plaintiff  claims  damages  for  breach  of  con- 
tract of  employment  by  the  defendant,  a  theatrical  manager,  under 
which  she  was  to  perform  at  the  Star  Theatre  in  a  play  called 
"Brother  Jonathan,"  the  performances  of  which  were  to  commence 
in  the  latter  part  of  February,  1898,  and  to  run  until  about  June 
1st,  at  a  salary  of  $60  per  week.  The  defense  is  that  she  was  not 
employed  for  any  particular  period,  but  only  for  the  run  of  the 
play,  which  lasted  but  six  weeks,  and  that  her  employment  was 
conditional  upon  her  rehearsal  of  the  part  to  the  satisfaction  of  the 
author  of  the  play  and  of  the  defendant  She  was  notified  in  Feb- 
ruary, during  the  rehearsals,  that  her  services  were  not  needed ; 
and  she  remained  out  of  employment  thereafter  for  the  whole  term, 
except  one  week,  in  which  she  earned  $50.  The  case  was  sub- 
mitted to  the  jury,  who  found  for  the  plaintift  in  $910,  being  the 
whole  amount  claimed  by  her,  after  deducting  the  $50  earned 
by  her. 

Defendant  concedes  that  there  was  a  question  of  fact  for  the 
jury,  upon  the  evidence,  as  to  the  terms  of  the  contract,  but  claims 
error  in  the  charge  of  the  court  as  to  what  would  constitute  a  con- 
tract for  a  definite  period,  as  distinguished  from  an  engagement 
for  the  run  of  the  play.  The  court  said  :  "I  charge  that  if  the 
jury  believe  the  testimony  of  Miss  Sherwood,  namely,  that  Brooks 
told  her  that  Crane,  the  defendant,  made  no  mistakes,  and  that  the 
play  would  run  until  June  1st,  that  was  the  contract,  and  she  is 
not  limited  to  six  weeks,  but  is  entitled  to  recover  for  the  full 
period.''  To  this  the  defendant  excepted.  The  defendant  contends 
that  the  evidence  shows  that  the  plaintiff  was  engaged  only  for 
the  run  of  the  play,  and  that  the  statement  by  Brooks,  the  de- 
fendant's agent,  who  engaged  her,  that  the  play  would  run  to 
June  1st,  was  mere  opinion  and  not  a  warranty  that  it  would  so 
continue.  The  testimony  of  plaintiff,  on  her  direct  examination, 
was  :  That  Brooks  said  :  "This  means  a  permanent  thing  for 
you  in  New  York  from  the  opening  until  the  balance  of  the  sea- 
son. I  will  give  you  $60  a  week  from  the  time  we  open  until  the 
balance  of  the  season."     That  she  said,   "Suppose  the  play  is  a 
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failure?'*  He  said,  "Crane  does  not  produce  failures."  She  said, 
"How  long  is  the  season?"  He  said,  "We  will  open  in  three  or 
four^  weeks,  at  the  very  latest,  from  January  30th,  and  it  will  e:|^- 
tend  to  about  June  1st."  On  cross-examination  she  was  asked : 
"Q.  I  call  your  attention  particularly  to  the  conversation  vou  had 
with  Brooks  the  ^cst  time  you  met  him,  and  I  ask  you  the  ques- 
tion whether  or  not  it  was  not  a  fact  that  Brooks  said  to  you,  you 
were  engaged  for  the  run  of  the  play?  A.  Yes.  Q.  That  is  it? 
A.  Yes ,  and  I  asked  him  how  long  the  ran  would  be,  and  he  told 
me  about  three  weeks  from  January  80th,  until  about  June  1st 
Q.  And  that,  he  told  you.  would  be  the  run  of  the  play?  A. 
Yes."  And  again  :  "A.  My  first  conversation  with  him,  I  was 
engaged  from  the  time  I  say  until  on  or  about  June  1st.  Q.  For 
the  run  of  the  play?  A.  Yes;  that  is,  for  the  length  of  the  run 
of  the  play.  Q.  And  he  told  you,  in  his  opinion,  it  would  run  to 
June  1st,  about?  A.  Yea"  From  this  testimoney,  if  the  jury 
believed  it,  there  was  no  doubt  that  Brooks  not  only  expressed 
an  opinion  that  the  play  would  run  until  June  1st,  but  had  so 
much  confidence  in  Mr.  Crane's  judgment  of  plays,  and  ability  to 
run  them  as  long  as  he  pleased,  that  he  was  willing  to  and  did 
contract  with  plaintiff  that  her  engagement  in  this  piece  would 
last  to  that  date.  So  that,  while  he  engaged  the  plaintiff  for  the 
run  of  the  play,  he  distinctly  specified  that  run  as  extending  to 
June  1st,  and  there  was  no  error  in  the  instruction  of  the  court  on 
that  point  But,  if  there  were  a  doubt  as  to  the  sense  in  which 
Brooks' statement  as  to  the  run  of  the  piece  and  plaintiff's  engage- 
ment are  to  be  understood,  defendant  is  not  entitled  to  the  benefit  of 
that  doubt ;  for  it  is  manifest  that  from  Brooks'  decl  aration  to  plaint- 
iff that  "this  means  a  permanent  thing  for  you  in  New  York  from 
the  openinff  until  the'balance  of  the  season,"  and  "I  will  give  you 
$60  a  week  from  the  time  we  open  until  the  balance  of  the 
season,"  together  with  his  other  statements,  he  must  have  sup- 
posed that  the  plaintiff  understood  he  was  contracting  for  the  sea- 
son, and  this  understanding  constitutes  the  contract.  "Where  the 
language  of  a  promisor  may  be  underatood  in  more  senses  than 
one,  it  is  to  be  interpreted  in  the  sense  in  which  he  had  reason  to 
suppose  it  was  understood  by  the  promisee."  Hoffman  v.  Insur- 
ance Co,^  32  N.  Y.  405,  citing  Potter  v.  Insurance  Co..  5  Hill,  149; 
Barlow  V.  Scott,  24  N.  Y.  40.  It  is  to  be  observed  that  defendant 
did  not  ask  that  any  question  with  regard  to  plaintiff's  under- 
standinff,  or  what  defendant  supposed  or  had  reason  to  suppose 
that  understanding  to  be,  should  be  submitted  to  the  jury,  but 
contented  himself  with  an  exception  to  the  instruction  quoted. 
The  judgment  should  be  affirmea,  with  costs. 
All  concur.  

Helen  K  Cree,  Resp't,  v,  John  I.  D.  Bristol,  Applt 

{New  York  Common  Pleas,  General  Term,  FiUd  April  i,  1896.) 

CJONTRACTS— InTERPRKTATIONS. 

An  express  provision  in  a  contract  for  forfeiture  of  rights  under  it  pre- 
lica  ' 


eludes  an  implication  of  otlier  causes  of  forfeiture. 
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Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 

plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
Henry  A,  Powell^  for  app^lt ;  Louis  S,  Phillips^  for  resp't 

Pryor,  J. — The  plaintiflE,  as  assignee,  sues  for  commission  on 
renewal  premiums  ;  and  whether  she  be  entitled  to  recover  depends 
upon  the  construction  of  the  contract  on  which  she  founds  her  ac- 
tion. The  defense  is  that  bv  an  express  provision  of  the  contract 
plaintiff  s  assignor  was  to  be  paid  his  commission  **  while  he  re- 
tained his  agency,  and  no  longer,"  and  that  his  right  was  lost  by  a 
termination  of  the  agency.  But  this  term  of  the  contract  is  a 
general  regulation  of  the  relations  of  the  pnrties,  and  is  subject  to 
<jualification  by  its  special  provisions,  namely:  First,  in  ca^e  of 
the  death  of  the  defendant,  or  the  discontinuance  of  his  conneption 
with  the  company,  the  plaintiff's  assignor  should  be  entitled  to  the 
•commission  for  two  years;  secondly,  in  case  of  the  death  of  the 
plaintiff's  assignor  his  representative  or  widow  was  to  be  paid  the 
commission  for  two  years ;  and,  thirdly,  in  the  event  the  plaintiff's 
assignor  should  cease  **  active  and  reasonable  effort  for  new  busi- 
ness for  the  company,  he  should  receive  the  commission  for  twp 
years."  The  decision  turns  upon  the  distinction  between  a  total 
termination  of  the  agency  and  a  languid  and  inefficient  execution 
of  a  continuing  agency.  The  plaintiff  s  assignor  became  "  a  free 
lance,"  and  so  ceased  to  be  the  exclusive  agent  of  the  company ; 
but  tliis  witjji  the  consent  of  defendant,  and  upon  the  express  un- 
deratanding  that  his  renewal  commission  was  not  to  be  forfeited. 
The  defendant  contends,  however,  that  in  any  event  the  agency 
was  ended  by  his  discharge  of  the  plaintiff's  assignor.  But  the 
contract  makes  specific  provision  for  the  forfeiture  of  the  commis- 
sion by  dismissal,  namely,  when  the  plaintiff's  assignor  "  shall 
neglect  or  fail  to  pay  over  any  moneys  or  property,  then  and  from 
thenceforth  the  agency  hereby  created  shaU  at  once  cease  and  de- 
termine, and  thereafter  be  at  an  end ;  and  said  agent  shall  not 
thereafter  be  entitled  to  any  commissions  or  compensation  for  any 
renewal  premiums."  It  is  not  pretended  that  the  discharge  of 
plaintiff's  assignor  was  for  the  cause  here  distinguished,  and  the 
rule  of  expressio  unius  would  prevent  a  forfeiture  of  his  riglit  for 
any  other  default 

It  is  argued  that  the  general  provision  that  the  plaintiff's  as- 
signor should  receive  the  commission  only  while  agent  suffices  to 
<lefeat  the  action.  But  the  langu«ige  is,  "  while  he  retains  the 
agency,"  plainly  discriminating  between  a  voluntary  renunciation 
of  his  righte  and  a  compulsory  forfeiture  of  them  by  the  act  of  the 
defendant  '  Whether,  within  the  sense  of  the  contract,  the  agency 
of  the  plaintiff's  assignor  had  been  determined,  was  a  quastion  for 
eolation  upon  conflicting  evidence;  and  that  issue,  submitted  in  a 
charge  acceptable  to  the  defendant,  the  jury  have  decided  against 
hinri.  We  see  no  reason  to  disturb  the  verdict  Judgment  and 
order  affirmed,  with  costs. 

All  concur. 
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Harriet  R  Burke,  Resp't,  v.  Terry  J.  Tindale,  AppMt 

{New  York  Gammon  Pleas,  General  Term,  Filed  April  1,  1895.) 

1.  Landlord  and  tenant — Covenant  op  quisT  enjoyment. 

A  covenant,  in  a  lease,  for  quiet  enjoyment  is  not  broken  by  the  removal 
from  the  leased  building,  by  the  department  of  public  works,  of  a  show 
window  constructed  by  the  lessee  under  a  provision  in  the  lease,  where 
such  provision  was  inserted  after  the  covenant  of  quiet  enjoyment. 

8.  Same.— Unlawful  STRUCTURE. 

A  provision  at  the  end  of  the  lease,  permitting  the  lessee  to  erect  an  un- 
lawful structure,  does  not  defeat  the  lessor's  right  to  rent. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  directed  by  the  court 

Stephen  C.  Baldwin,  for  app'lt ;  TaUmadge  W.  Foster ,  for  resp't 

Daly,  C.  J. — The  action  was  for  rent  and  the  defense  was 
eviction  under  title  paramount  Tlie  eviction  complained  of  was 
the  removal,  by  the  department  of  public  works  of  the  city  of  New 
York,  of  a  show  window  which  encroached  upon  the  public  street, 
and  which  was  erected  by  the  tenant  under  the  following  clause  of 
his  lease : 

"  And  it  is  further  agreed  that  the  party  of  the  second  part  has 
the  right  to  erect  a  show  window  similar  to  the  one  now  being  put 
in  157  Broadway,  and,  upon  presentation  of  the  receipted  bills  for 
the  same,  the  partv  of  the  first  part  agrees  to  allow  and  pay  the 
sum  of  three  hundred  ($300)  of  the  first  two  months'  rent  The 
said  window^  when  completed,  to  belong  to  the  property." 

The  demised  premises  are  described  in  the  lease  as  "  the  south 
store  in  the  building  known  by  the  street  numbers  155-157  Broad- 
way," and  the  covenant  of  quiet  enjoyment  was  that  the  tenant 
should  peaceably  and  quietly  hold  and  enjoy  all  said  demised 
premisea  The  clause  giving  the  lessee  the  right  to  erect  a  show 
window  is  inserted  at  the  end  of  the  lease,  after  all  the  other  pro- 
visions, and  after  the  covenant  for  quiet  enjoyment  If  thus  ap- 
■  pears  that  the  show  window  was  no  part  of  the  demised  premises, 
not  being  included  in  the  description,  and  is  not  covered  by  the 
covenant  for  quiet  enjoyment,  not  being  referred  toby  the  terms  of 
the  covenant;  and  the  removal  of  the  window  was  not  therefore  an 
eviction  from  the  demised  premises,  nor  a  breach  of  the  covenant 
The  window  was  not  an  appurtenance  of  the  demised  premises,  as 
it  was  not  in  existence  at  the  time  of  the  lease,  but  was  subse- ' 
qnently  to  be  constructed  and  added  by  the  tenant  Nor  does  the 
provision  that  the  window,  when  erected,  should  belon;i  to  the  prop- 
erty, make  it  a  part  of  tlve  premises  as  demised.  This  provision 
was  for  the  benefit  of  the  lessor,  and  not  of  the  lessee,  and  to  pre- 
vent the  latter  removing  the  structure  at  the  expiration  of  the 
term.  The  window  was  not  removed  by  the  lessor,  but  by  the 
city  authorities.  If  the  lessor  had  removed  it,  he  would  be  liable, 
if  at  all,  for  damages  for  breach  of  his  agreement  permitting  the 
lessee  to  construct  it;  but  he  would  not  be  liable  for  eviction.  As 
it  was  an  incumbrance  upon   the  public  street,  he  might  not  be 
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liable  in  any  event  for  removing  it  under  orders  from  the  proper 
authorities.  As  it  was  not  removed  by  him,  he  is  not  liable  to  the 
lessee,  because  he  has  not  covenanted  to  maintain  the  structure^ 
nor  in  any  way  assured  to  the  lessee  the  right  to  maintain  it  The 
contingency  of  the  exercise  by  the  city  authorities  of  the  power  to 
remove  it  must  have  been  contemplated  by  both  parties,  and  has 
not  been  guarded  against  by  any  provision  of  the  lease. 

It  is  urged  that  the  lessor,  by  an  independent  parol  agreement 
agreed  to  maintain  the  window,  and  that  the  court  erroneously 
excluded  evidence  thereof.  The  defense  was  not  pleaded.  The 
answer  set  up  that  the  lease  was  taken  upon  the  agreement  that 
the  show  window  to  be  erected  should  form  part  of  the  demised 
premises,  and  that,  pursuant  to  said  understanding,  and  upon  de* 
lendant  s  request  and  express  insistence,  the  provision  in  question 
was  inseited  in  the  lease.  Tliis  sets  up  no  defense.  The  lease 
contains  the  provision  as  defendant  would  have  it,  and  is  not  broad 
cnougli  to  give  him  the  relief  which  he  now  seeks,  namely,  the 
right  to  abandon  the  premises  in  case  of  the  removal  by  the  muni- 
cipal authorities  of  the  bay  window. 

The  contention  that  the  structure  permitted  by  the  clause  in 
question  was  unlawful,  and  that  neither  party  can  enforce  the 
covenants  of  the  lease,  is  untenable  The  rent  sued  for  is  not  re- 
served for  the  use  of  the  show  window,  but  for  the  demised  prem- 
ises, of  which  ii  forms  no  part  The  lessor  is  not  seeking  to  en- 
force any  provision  respecting  the  show  window.  The  lessee  is 
claiming  under  it  as  mattcF  of  defense  to  the  rent ;  not  because  it 
is  unlawful,  but  because  it  wj\s  a  lawful  contract,  and  under  it  he 
had  a  right  to  abandon  the  premises.  But,  as  we  have  seen^ 
neither  the  written  lease  nor  the  agreement  set  up  in  the  answer 
gives  him  any  such  right 

Judgment  affirmed,  with  costs. 

All  concur.  

Mary  C.  Bernard,  App'lt,  v.  United  Life  Insurance  Associ- 
ation, Resp't 

(New  York  Common  Pleas,  General  Term,  Filed  April  1,  1896,) 

1.  Insurance — Agent  of  insurer  or  insured. 

Although  Id  the  application  for  insurance  the  applicant  stipulate  that 
the  person  taking  tlie  application  shall  be  his  a^ent,  still,  If  such  person 
be  in  fact  tlie  agent  of  the  company  in  taking  the  application,  the  stipula- 
tion is  ineffectual  to  make  him  agent  of  the  applicant. 

2.  Same— CoNDrnoNs— Estoppel. 

To  an  interrogatory  in  an  application  for  insurance  the  applicant  re- 
turned a  true  answer,  but  the  agent  taking  the  application  knowingly 
and  intentionally,  without  the  privity  of  the  applicant,  substituted  and  in- 
serted a  false  answer.  Held,  that  the  defendant  is  estop))ed  from  alleging  the 
false  answer  as  a  defense  to  an  action  upon  the  policy  issued  on  tlie  appli- 
cation. 

Appeal  from  a  judgment  of  the  city  court  affirming  a  judg- 
ment entered  on  a  dismissal  of  the  complaint 

Lyman  W,  Redington^  for  app'lt;   Hairy  Wilber^  for  resp*t 
St.  Rep..  Vol.  LXVL        66 
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Pryor,  J. — Tlie  complaint  was  dismissed  apon  a  misapprehen- 
sion of  the  case.  The  learned  trial  judge  conceived  plaintiffs  con- 
tention to  be  that  the  condition  in  the  application  had  been  waived 
by  the  defendant;  and  he  ruled,  correctly  enough,  that  such  waiver 
was  ineflfectual,  because  not  by  an  authorized  a^nt,  nor  in 
writing,  signed  by  the  president  or  vice  president  and  secretary  or 
assistant  secretarv  of  the  company,  in  conformity  witlt  the  terms 
of  the  policy.  The  decision  at  general  term  proceeded  on  the 
same  theory  of  inoperative  waiver.  The  claim  of  the  plaintiff, 
however,  as  disclosed  bv  the  evidence,  is  an  estoppel. 

In  brief,  the  case  is  this:  A  daughter,  for  whom  the  defendant 
insured  the  life  of  her  mother,  sues  upon  the  policy;  and  she  is 
confronted  with  the  fact  that  an  answer  in  the  application  is  false. 
In  avoidance  of  the  defense,  her  reply,  and  it  is  not  contradicted, 
is  that  she  stated  the  truth  to  the  agent  of  the  company  ;  that  he 
knowingly  and  intentionally  substituted  a  falsehood  in  the  appli- 
"cation;  and  that  she  did  not  learn  of  the  perversion  of  her  answer 
"until  three  months  after  mother*s  death,  when  I  went  to  collect 
It,  and  then  they  brought  this  against  me."  Bui,  rejoins  the  de- 
fendant, you  have  stipulated  that  "the  person  talcing  the  applica- 
tion shall  be  your  agent  as  to  all  statements  and  answers  in  the 
application,"  and  therefore  not  we,  but  you,  are  responsible  for  his 
acts;  and  so  the  policy  is  forfeited  by  the  falsehood  in  the  applica- 
tion. The  question  is,  was  Donovan  the  agent  of  the  defenaant  in 
taking  the  application?  He  was  the  company's  agent  to  solicit 
insurance;  he   wrote  out  the   application;  he  brought  it  to  the 

Elaintiff ;  he  took  and  inserted  her  answers  into  it;  lie  gave  it  to 
er  to  procure  her  mother's  signature  to  it ;  she  returned  it  to  him, 
and  he  **  turned  it  in  to  the  company."  So  far,  beyond  possibil- 
ity of  doubt  or  denial,  Donovan  was  the  agent  of  the  defendant 
in  taking  the  application.  Insurance  Co,  v.  Wilkinson^  13  Wall 
222,  232.  Nevertheless,  it  is  urged  that,  by  virtue  of  the  provi- 
sion in  the  application,  Donovan  became  plaintiffs  agent  in  the 
act  of  inserting  her  answers  in  the  application,  with  the  conse- 
quence that,  although  not  she  but  the  aefendant  employed  him, 
and  although  in  taking  her  answers  he  was  serving  the  defendant, 
not  her,  still  his  fraud  was  her  fraud,  not  the  fraud  of  the  defend- 
ant, and  for  such  fraud  she  must  suffer  the  forfeiture  of  her  policy, 
^nd  the  defendant  be  allowed  to  retain  the  two  years'  premiums 
paid  upon  it  So  absurd  and  iniquitous  a  result  is  shocking  to 
the  sense  of  justice ;  and  we  are  to  inquire  whether  it  be  any  more 
<5onsistent  with  the  rules  of  law.  In  reason,  no  formula  of  words 
oan  effectually  alter  the  nature  of  tilings,  and  transmute  the  actual 
agent  of  one  party  to  a  negotiation  into  the  agent  of  the  other. 
Whited  V.  Insurance  Co.,  76  N.  Y.  415,  420.  If,  then,  Donovan 
was,  in  fact,  the  agent  of  the  defendant,  the  defendant  has  stipu- 
lated for  security  against  its  own  fraud,  which  is  contrary  to  fun- 
<lamental  principles.  Hence,  conformably  with  justice  and  com- 
mon sense,  it  is  ad  judged,  that,  despite  any  agreement  to  the  con- 
trary, an  agent  of 'the  company,  in  taking  an  application  for  insnr- 
:ance,  is  still  quoad  hoc  the  agent  of  the  company.  Bushaw  v.  Ac- 
•ddent  Co,,  28  St  Rep.  524.     Notwithstanding,  then,  the  confu- 
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fiion  of  characters  so  craftily  contrived  by  the  defendant  to  elude 
its  righteous  obligation,  Donovan  continued  its  agent;  his  acts 
were  its  acts,  his  fraud  its  fraud ;  and,  as  against  the  innocent 
plaintiff,  the  defendant  is  estopped  to  allege  the  false  answer  in 
the  application  in  bar  of  the  action.  The  jdaintiflE  warranted  the 
truth  of  the  statements  in  her  answers;  and  they  would  have  been 
true  but  for  the  fraud  of  defendant's  agent  Now,  one  may  not 
rely  on  a  nonperformance  of  which  he  was  himself  the  occasion. 
Miller  v.  Insurance  Co.,  107  N.  Y.  292,  296;  12  St  Rep.  1; 
aSrien  v.  Societt/^  117  N.  Y.  810,  318;  27  St  Rep.  326;  Bushaw 
V.  Accident  Go.,  28  St  Rep.  524 ;  BeniUy  v.  Association,  23  St 
Rep.  470,  and  cases  cited.  The  only  defense  apparent  in  the  evi- 
dence being  unavailable  to  defendant,  the  court  erred  in  the  dis- 
missal of  the  complaint  Judgment  reversed,  and  new  trial  or- 
dered, costs  to  abide  the  event. 
All  concur. 


Nathaniel  Hofman,  Resp%  v.  Alfred  M.  Se^xas,  App'lt 

(Keu)  York  Commofi  Pleas,  General  Term,  SUed  April  J  1895.) 

1.  DEPoemoN — Discovert— Dbpects  in  application. 

Too  great  generality  in  an  application  for  inspection  of  books  is  cured  bj 
particularizing  the  books  in  the  order. 

2.  Samb— Demand  for  judgment. 

In  an  action  at  law  a  discovery  is  allowable  in  order  to  enable  plaintiif 
to  ascertain  the  amount  for  which  he  should  demand  Judgment. 

Appeal  from  an  order  granting  an  inspection  of  books. 
Avery  F.  Cushman,  for  app*lt;   George  Hahn,  for  resp^t 

Pryor,  J. — Upon  an  agreement  entitling  him  to  a  percentage 
on  purchases  by  the  defendant  the  plaintiff  sues  to  recover  the 
amount  so  due  him ;  and  as  he  "  has  no  means  of  knowing  what 
purchases  were  made  by  the  defendant,  and  so  is  unable  to  state 
the  amount  to  which  he  is  entitled,"  the  plaintiff,  in  order  to  an 
appropriate  prayer  for  relief,  moved  for  "  an  inspection  of  all 
books,  documents,  and  other  papers  relating  to  the  merits  of  tins 
action,"  in  the  possession  or  under  the  control  of  the  defendant 
In  compliance  with  the  motion,  the  defendant  was  directed  to  de- 
posit W4th  his  attorneys,  and  permit  the  plaintiff  to  inspect,  "  his 
ledger  and  sales  book,  containing  entries  in  reference"  to  the  pur- 
chases by  defendant  On  appeal  from  such  order  the  defendant 
impugns  its  validity  on  several  grounds.  First  it  is  objected  that 
"  the  petition  does  not  state  facts  sufficient  to  warrant  the  order," 
because,  since  by  subdivision  3,  §  481,  of  the  Code  the  demand 
for  judgment  may  be  for  any  sum  **to  which  the  plaintiff  sup- 
poses himself  entitled,*'  it  is  not  necessary  that  he  name  the  ex- 
act amount  of  the  recovery.  In  Veiller  v.  Oppenheim,  58  St.  Rep. 
190,  Judge  O'Brien,  with  the  concurrence  of  Van  Brunt,  P.  J., 
aud  FoLLETT,  J.,  exploded  a  little  criticism  thus  :  "  In  an  action 
at  law  it  will  be  necessary  for  the  plaintiff  to  state  the  amount 
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which  he  seeks  to  recover,  and,  unless  such  amount  can  be  ascer- 
tained  from  an  inspection  of  the  books,  plaintiff  will  not  be  in  a 
position  to  know  just  what  sum  he  is  entitled  to  sue  for."  Again, 
defendant  objects  that  it  is  not  apparent  that  the  plaintiflE  "  has  ex- 
hausted all  means  of  information  at  his  command."  Nevertheless 
it  is  the  fact  that  he  explored  without  result  the  one  source  of  in- 
telligence open  to  him,  and  how  futile  would  have  been  an  appli- 
cation to  the  defendant  is  sufficiently  evinced  by  the  stubborn  re- 
sistance to  the  present  motion.  Again,  it  is  urged  that  the  order 
is  invalid,  because  "  neither  the  petition  nor  the  notice  of  motion 
specifies  the  particular  books  or  documents  which  the  plaintiflE  de- 
sires to  examine."  But  the  order  designates  the  ledger  and  sales 
book,  so  that  the  exorbitant  demand  in  the  notice  of  motion  is 
denied,  the  generality  of  the  moving  papers  is  reduced  to  a  par- 
ticular by  the  order,  and  nothing  more  is  exacted  of  the  defendant 
than  would  have  been  allowable  had  plaintiffs  papers  been  tech- 
nically precise.  Still  again,  defendant  objects  that  **  the  petition 
is  not  verified  in  accordance  with  the  rule  of  court,"  but  wherein 
it  is  defective  the  brief  does  not  apprise  us.  Rule  15  merely  re- 
quires that  "the  moving  papers  oe  verified  by  affidavit,"  and 
plaintiffs  petition  is  authenticated  by  just  such  a  verification. 
Finally,  the  defendant  complains  "that  the  application  is  not  made 
in  cood  faith,  but  is  a  purd  and  simple  fishing  excursion."  "Bad 
faitli"  and  "fishing  excursion"  is  the  uniform  answer  to  applications 
for  discovery,  and,  were  the  answer  sufficient,  the  relief  would  be 
unattainable.  The  petition  to  which  defendant  refers  us  for  proof 
of  his  imputation  suggests  to  us  no  suspcion  of  sinister  motive  in  the 
application.  If  the  adjudication  in  Veiller  v.  Oppenheim,  supra^ 
be  not  conclusive  as  authority  upon  this  appeal,  the  opinions  of 
Barrett  and  O'Brien,  JJ.,  are  convincing  as  argument  Order 
affirmed,  with  costs  and  disbursements. 
AH  concur. 

Frederick  Hardegg,  Resp^t,  v.  Willards,  Applt 

(NeiD  York  Common  Pleas,  General  Term,  FOed  April  1,  1895,) 

1.  Bailment— CJoNsroBRATioN. 

A  reciprocal  benefit  between  bailor  and  bailee,  from  the  deposit  of  the 
former's  picture  in  the  latter's  gallery,  is  a  sufficient  consideration  to  raise 
a  duty  and  support  a  promise  of  care  in  the  custody  of  the  picture. 

2.  PIASTER  AND  SERVANT — NEGLIGENCE —UNAUTHORIZED  ACTS. 

It  is  no  answer  to  an  action  against  a  master  for  an  injury  by  hisserrant^ 
in  performing  an  act  for  the  benefit  of  the  master,  that  the  servant's  duties 
were  in  another  department  of  the  business,  and  he  did  the  act  without 
the  express  authority  or  direction  of  the  master. 

Appeal  from  a  judgment  rendered  in  favor  of  plaintiflE. 
Thomas  G  Ennever^  for  app'lt ;  Charles  W,  Colerniarij  for  resp  t. 

Pryor,  J. — The  judgment  for  the  plaintiff  must  be  taken  as 
resolving  all  controverted  questions  of  fact  in  his  favor.  Sutter 
V.  Vanderver,  122  N,  Y.  652,  654 ;  34  St.  Rep.  211.  Upon  ap- 
peal from  a  district  court,  we  will  not,  except  m  case  of.  clear  in- 
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justice,  review  and  readjust  the  weight  of  evidence.  Patterson, 
etc.,  Co.  V.  Lichienstein  Bros.  Co.,  9  Misc.  Rep.  126 ;  59  St.  Rep. 
700  ;  Lynes  v.  Hickey,  4  Misc.  Rep.  522  ;  54  St  Rep.  120.  It  is 
idle,  then,  to  argue  that  the  deposit  of  the  picture  with  the  defend- 
ant was  upon  a  gratuitous  bailment,  for  the  evidence  shows  a  re- 
ciprocal benefit  to  the  parties,  in  a  mutual  advantage  from  the 
exhibition  of  the  picture  in  the  defendant's  gallery.  Nay,  more ; 
in  return  for  the  privilege  of  such  exhibition,  the  plaintiff  prom- 
ised to  prt)cure  orders  for  the  defendant,  and  to  forego  his  commis- 
sion. Being  thus  a  bailee  for  reward,  the  law  implies  on  the  part 
of  the  defendant  an  undertaking  of  diligence;  and,  indeed,  such 
was  its  express  engagement  It  is  uimecessary,  therefore,  to  fol- 
low counsel  in  their  interesting  discussson  as  to  the  responsibilities 
of  a  mere  depositorr.  In  this  case  the  bailment  was  of  the  class, 
hcaiio  operis  facienai,  and  the  duty  of  the  defendant  was  to  observe 
ordinary  care  in  the  safe  custody  of  the  picture.  The  question 
then  is,  did  the  defendant  discharge  that  duty?  In  other  words, 
is  the  defendant  chargeable  with  ordinary  negligence?  Clearly, 
such  negligence  may  not  be  imputed  to  the  defendant  for  merely 
putting  the  picture  in  a  showcasa  The  plaintiff  assented  to  its 
being  so  placed,  and  himself  says  it  Was  a  safe  repository.  The 
injury  to  the  picture  was  by  the  act  of  a  boy,  in  dusting  it, — a 
<luty  incumbent  on  the  master,  and  essential  to  the  security  of  the 
picture.  The  boy  was  a  servant  of  the  defendant,  but  as  his  em- 
ployment was  in  the  manufacturing,  and  not  in  the  exhibition, 
room  of  the  defendant's  building,  and  as  it  was  neither  his  duty 
nor  direction  to  dust  the  picture,  the  defendant  contends  that  it  is 
not  responsible  for  his  act  The  general  rule  is  that  liability  at- 
taches to  a  master  only  for  such  acts  of  the  servant  as  are  com- 
mitted in  the  execution  and  within  the  scope  of  his  employment 
But,  adds  an  author  of  high  repute,  a  master  "cannot  limit  his  re- 
sponsibility for  any  particular  servant  by  employing  him  only 
with  reference  to  a  single  branch  of  the  businesa  If  a  servant, 
under  such  limited  employment,  nevertheless  undertakes  to  serve 
his  master  in  any  other  matter  connected  with  the  general  busi- 
nes.s,  and  the  limitation  is  not  known  to  the  pei-son  with  whom  he 
deals,  the  master  is  responsible  for  the  acts  of  such  a  servant,  in 
such  matters,  as  much  as  for  those  of  any  other  servants  engaged 
in  the  business."  1  Shear.  &  R  Neg.  §  146.  Accordingly,  where 
a  laborer  in  the  hardware  department  of  a  blacksmith  s  sliop,  with- 
out the  authority  or  direction  of  the  master,  undertook  to  shoe  a 
horse, — another  and  different  employment, — it  was  adjudged  that 
the  master  was  responsible  for  an  injury  to  the  horse  from  the 
want  of  care  and  skill  of  such  officious  intermeddler.  Levhiess  v. 
PosU  6  Daly,  321.  The  picture  was  in  the  custody  and  care  of 
the  defendant  The  injury  was  done  by  defendant's  servant  It 
is  not  apparent  that  the  defendant  took  any  precaution  to  prevent 
the  injury.  Hence,  defendant's  liability  is  a  necessary  conclusion. 
At  all  events,  coupling  the  improbability  of  the  story  that  the  boy 
undertook  the  labor  of  cleaning  the  picture  without  direction  or 
authority  with  the  interest  of  the  witness  (defendants  manager) 
in  the  event  of  the  litigation,  the  scope  of  the  boy*s  employment 
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was  a  question  for  determination  by  the  trial  justica  VoVcmer  v. 
Bailroad  Co..  184  N.  Y.  418 ;  47  St  Rep.  631 ;  Nickohon  v.  Con- 
ner, 8  Daly,  212 ;   Courtney  v.  Baker,  60  N.  Y.  1. 

Upon  still  another  ground  the  judgment  may  be  upheld.  When 
plaintiff  was  hesitating,  because  of  the  delicacy  and  value  of  the 
picture,  to  place  it  witn  the  defendant,  his  reluctance  was  persuad- 
ed by  an  express  pledge  of  responsibility  on  the  part  of  the  defend- 
ant And  after  the  destruction  of  the  picture  he  was  again 
assured  that  "the  firm  is  responsibte,  and  you  will  get  paid  for 
it"  Happily  for  the  interests  of  justice,  the  defendant's  escape 
from  liability  is  no  more  consistent  with  law  than  with  moral& 

The  exception  to  evidence  of  the  value  of  the  picture  is  unten- 
able. In  the  absence  of  a  market  price,  the  proof  was  clearly  com- 
petant     Judgment  affirmed,  with  costs. 

All  concur. 


Charles  Kranichfelt,  Resp't,  v  John  Slattery,  App'lt 

(New  York  Common  PUoi,  Oeneral  Term,  Piled  April  1,  1895,) 

1.  Evidence— Declarations. 

The  certificate  of  a  notary  of  the  acknowledgmeDt  of  an  instrument 
cannot  be  rebutted  by  proof  of  his  oral  declarations,  if  he  is  living  and  his 
testimony  can  be  had. 

2.  Same. 

Proof  that  a  witness  has  made  similar  statements  at  another  time,  is  not 
admissible  in  corroboration  of  his  testimony. 

8.  Bond— Delivery. 

Possession  of  a  bond  by  the  obligee  is  prima  facie  evidence  of  delivery. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  an  order  denying  a  motion  for  a  new  trial 
James  P,  Campbell,  for  appTt ;  F.  P.  TratUmann,  for  resp't 

Daly,  C.  J. — The  action  was  brought  upon  a  bond  alleged  to 
have  been  executed  by  the  defendant,  as  surety  for  the  perform- 
ance by  one  Lynch  of  his  contract  with  plaintiff  to  excavate  the 
latter's  lot  on  Audubon  avenue  of  rock  and  earth,  and  to  remove 
from  adjoining  premises  some  of  said  rock  and  earth,  which  had 
been  placed  thereon  by  Lynch,  and  also  to  do  the  mason  work  for 
new  buildings  on  the  plaintiff's  lot  The  defense  was  a  denial  of  the 
execution  of  the  bond  sued  upon,  and  the  question  tried  before 
the  jury  was  whether  the  signature  to  the  bond  was  defendant's 
signature,  or  was  a  for^ry.  The  execution  and  delivery  of  the 
bond  were  proved  by  its  production  by  the  plaintiff  and  a  certifi- 
cate of  acknowledgment  by  a  notary  public,  Charles  W.  Pinckney, 
of  New  York  county,  attached  thereto,  to  the  effect  that  on  the 
8th  day  of  April,  1892,  John  Slattery,  known  to  him  to  be  the  in- 
dividual mentioned  in  and  who  executed  the  instrument,  appeared 
before  him,  and  duly  acknowledged  that  he  executed  the  saraa 
The  defendant  called  the  notary  as  a  witness,  and  showed  by  him 
tliat  he  did  not  personally  know  the  party  making  the  acknow- 
ledgment in  question,  who  was  brought  to  his  office  by  Lynch, 
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and  identified  by  the  latter;  and  the  defendant  was  sworn  on  his 
own  behalf,  and  testified  that  he  never  signed  nor  acknowledged 
the  bond.  The  defendant  was  then  allowed,  nnder  plaintiff's  ob- 
jection, to  testify  that  some  sixteen  months  subsequent  to  the  date 
of  the  certificate  he  called  upon  the  notary,  in  company  with  a 
Mr.  Walker,  and  that  the  notary  stated  to  them  that  he  ditl  not 
know  the  defendant,  and  had  never  seen  him  urjtil  that  time,  and 
that  defendant  had  never  appeared  before  him.  Walker's  testi- 
mony to  the  same  effect  was  also  admitted,  under  plaintiff  s  objec- 
tion ;  but,  at  the  close  of  the  examination  of  that  witness,  the 
court,  on  motion  of  plaintiff,  struck  out  the  testimony  of  Walker 
and  of  the  defendant  in  regard  to  their  interview  with  the  notary. 
Tiie  defendant  excepted  to  the  granting 'of  the  motion. 

The  certificate  of  a  notary  of  the  acknowledgment  of  an  instru- 
ment is  not  conclusive,  and  may  be  rebutted,  and  the  effect  thereof 
may  be  contested  by  a  party  affected  thereby.  Code,  §§  935-987- 
But  the  certificate  cannot  be  rebutted  by  proof  of  oral  declarations 
of  the  notary,  who  is  living,  and  whose  testimony  can  be  had  ; 
such  declarations  not  being  made  in  the  course  of  his  oflBcial  duty, 
but  hmg  after  the  certificate  was  executed.  They  are  mere  hear- 
say, and  inadmissible.  1  Phil.  Ev.  349,  360  (Cowen  &  H.  notes) ; 
1  Greeril.  Ev.  123-126.  His  declarations  would  be  admissible  to 
impeach  his  testimony  if  he  affirmed  the  truth  of  the  certificate 
when  testifying  as  a  witnesa  In  such  case  it  would  be  proper,  as 
affecting  his  credibility,  to  prove  that  he  had  made  state- 
ments to  the  contrary.  Id.  462.  But  the  notary,  who  was  called 
as  a  witness,  did  not  affirm  the  truth  of  his  certificate,  but  in  fact 
denied  it;  testifying  that  he  did  not  know  the  defendant,  and  took 
the  acknowledgment  of  a  stranger  who  was  introduced  to  him  by 
Lynch.  The  defendant,  therefore,  had  direct,  competent  evidence 
from  the  notary,  and  in  his  own  examination,  Jx>  rebut  the  certifi- 
cate, and  there  was  no  necessity  for  introducing  the  notary's  de- 
clarations out  of  court  No  confirmation  of  the  latter's  testimony 
was  needed,  for  it  was  not  disputed ;  arid,  if  it  had  been,  proof 
that  the  witness  had  made  similar  statements  at  another  time  would 
not  be  admissible  in  corroboration  of  his  testimony,  under  any 
known  rule  of  evidence.  T\ie  case  differs  from  that  of  a  witness 
charged  with  a  fabrication  of  a  story  for  the  purposes  of  a  trial,  in 
which  case  previous  declarations  to  the  same  purpose,  made  when 
there  was  no  suspicion  of  influence  or  interest,  mav  be  shown. 
Baber  v.  Railroad  Go,,  9  Misc.  Rep.  20 ;  59  St  Rep. "676.  The 
evidence,  therefore,  wiis  improperly  admitted,  and  plaintiff,  having 
c>bjected  in  time,  was  entitled  to  have  it  struck  out 

Defendant,  having  thus  offered  incompetent  evidence,  cannot  rea- 
sonably complain  of  the  effect  upon  the  jury  of  having  it  struck  out; 
but  there  is  no  reasonable  ground  for  the  apprehension  that  the 
jury  were  misled  by  the  elimination  of  the  incompetent  evidence 
into  supposing  that  the  certificate  of  the  notary  remained  unim- 
peacheu.  No  intimation  of  such  a  ruling  appears  in  the  case,  and 
defendant  could  have  guarded  against  a  wrong  impression  by  ask- 
ing for  appropriate  instructions.  In  the  absence  of  the  judge's 
charge  from  the  case,  we  are  to  assume  that  the  issues  were  fairly 
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submitted  upon  the  evidence,  and  that  the  eflfect  of  the  evi<lence 
was  fairly  and  fully  stated.  Upon  the  whole  case,  there  was  evi- 
dence to  sustain  the  verdict,  and  to  satisfy  the  requirement  of  law 
imposing  upon  plaintiff  the  burden  of  proving  the  execution  and 
delivery  of  the  bond.  Although  the  effect  of  the  notary's  certifi- 
cate had  been  destroyed  by  the  notary's  evidence  that  he  did  not 
know  the  party  making  the  acknowledgment,  there  was  competent 
evidence  of  the  execution  of  the  bond.  The  bookkeeper  of  the  Mur- 
ray Hill  Bank,  where  the  defendant  kept  his  account  for  years, 
who  had  thousands  of  his  checks  pass  through  his  hands,  was 
familiar  with  his  signature,  and  therefore  a  competent  witness, 
testified  to  his  belief  that  the  signature  to  the  bond  was  the  signa- 
ture of  the  defendant  There  were  admittedly  genuine  signatui*es 
of  defendant  in  evidence  for  the  jury  to  compare  with  the  bond, 
and,  although  an  expert  in  handwriting  called  for  defendant 
pointed  out  many  differences  between  the  disputed  and  the  genu- 
ine signatures,  some  of  the  most  important  differences  were  dis- 
cernible among  the  genuine. 

The  most  important  evidence,  however,  on  plaintiff's  behalf,"was 
elicited  upon  the  cross-examination  of  defendant,  who  testified 
that  he  agreed  to  and  did  sign  a  bond  or  contract,  as  surety  for 
Lynch,  in  regard  to  a  contract  **in  relation  to  a  portion  of  the  Au- 
dubon matter  with  which  Kranichfelt  [the  plaintiff]  had  to  'do," 
and  that  this  was  about  May,  1892  (the  bond  in  suit  was  dated 
April  6,  1892,  and  this  testimony  was  given  in  January,  1894); 
^'but  it  was  not  exactly  for  Kranichfelt  It  was  for  a  man  who 
owned  adjoining  property.  It  was  about  getting  rock  off  the  ad- 
joining property.  Tnere  was  something  aSout  getting  rock  off  the 
adjoining  property."  It  thus  appeared  that  defendant  had  signed 
some  paper, — a  bond  or  contract, — ^as  surety  for  Lynch,  with  re- 
ference to  one  of  the  matters  mentioned  in  the  bond  in  suit;  also, 
that  he  was  cjuite  friendly  with  Lynch,  who  was  inspector  of  sew- 
ers, and  was  inspecting  work  which  defendant  was  doing,  and  had 
more  or  less  to  do  with  that  work, — factn  which  the  jury  might 
weigh  in  deciding  what  credit  to  give  defendant's  testimony  that 
the  bond  in  suit  was  not  the  bond  which  he  then  signed,  and  that 
be  was  not  the  person  introduced  by  Lynch  to  the  notary,  and  who 
acknowledged  the  bond.  The  defendant  also  admitted  the  receipt 
from  the  plaintiff's  attorney,  in  June  or  July,  1892, — two  or  three 
months  after  he  executed  the  paper  which  he  admits, — of  a  writ- 
ten notification  of  the  failure  of  Lynch  to  carry  out  and  complete 
two  contracts  respecting  Audubon  avenue ;  and  that  the  notice  re- 
ferred to  him  as  surety ;  and  that  a  bill  of  expenses,  amounting  ta 
$770,  was  inclosed  with  the  notice;  and  that  he  was  required  by 
it  to  carry  out  the  contract  of  Lynch,  or  the  plaintiff  would  look 
to  him  for  any  damage  he  /night  sustain.  Defendant  admitted 
tliat  he  paid  no  attention  to  this  written  notice.  The  plaintiff's  evi- 
dence was  that  it  was  personally  served  upon  him,  and  that  after 
reading  it  he  said  it  was  all  right  Defendant  denied  this,  and 
swore  that  he  received  tlie  communication  by  mail.  It  was  for  the 
jury  to  find  the  fact,  and  whether  an  admission  on  defendant's 
part  was  indicated  by  his  words.     The  motion  to  dismiss  the  corn- 
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plaint  was  therefore  properly  denied.  The  other  exceptions  show 
no  error.  Objection  to  the  admission  of  the  bond  in  evidence,  on 
the  ground  of  want  of  proof  of  deliveryi  was  untenable.  Posses- 
sion by  the  obligee  vraa  prima /ode  evidence  of  delivery.  2  Am. 
-&  Eng.  Ena  Law,  459.  The  judgment  and  order  must  lie  affirmed, 
with  costs. 
All  concur.  

James  Joseph  Richards,  Resp't,  v.  George  A.  Hayes,  App'lt 

{2few  York  Common  Fleets,  General  Term,    Filed  April  1,  1896.) 

ApvvjlIi — Chaboe — Master  and  servant. 

Where,  io  an  action  by  a  servaDt  for  Degligence  of  the  master,  the  last 
instructioD  to  the  jury  sums  up  the  whole  duty  of  the  master  as  undertak- 
ing to  insure  the  servant  against  all  risk  from  *the  perils  named,  it  is  er* 
roneous. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Alexander  T.  Ooodwin^  for  app'lt ;  Dvnght  S.  Mason,  for  resp't 

Daly,  C.  J. — It  is  not  necessary  to  inquire  what  difference,  if 
any,  there  is  beti^een  the  facts  in  this  case  and  in  that  of  a  fellow 
workman  of  the  plaintiff  who  was  injured  at  the  same  time  and 
from  the  same  cause,  and  whose  judgment  against  the  defendant 
for  damages  we  reversed  upon  appeal,  upon  the  ground  that  no 
negligence  on  the  employer's  part  was  established,  but  that  plaint- 
iff^s  injury  was  the  result  of  his  own  or  his  fellow  workman's 
choice  of  the  implement  which  he  used.  Oellerich  v.  Hayes,  8  Misc. 
211 ;  59  St  Rep.  221.  This  judgment  will  have  to  be  reversed 
for  error  in  charging,  at  plaintiff's  request,  a  proposition  which 
<^nnot  be  defended  upon  reason  or  authority.  The  court  had  al- 
ready instructed  the  jury,  at  plaintiff's  request,  that : 

''The  rule  is  unqualified  that  a  master  is  bound  to  use  all  rea- 
sonable care,  diligence,  and  caution  in  providing  for  the  safety  of 
those  in  his  employ,  and  furnishing,  for  their  use  in  his  work,  safe, 
sound,  and  suitable  tools,  implements,  appliances,  and  machinery 
in  the  prosecution  thereof,  and  keeping  the  same  in  repair.  This 
is  the  master's  duty,  and  he  cannot  exempt  himself  from  liability 
for  this  omission  by  delegating  its  performance  to  another,  or,  hav- 
ing required  work  to  be  done,  by  omitting  precautions  and  inqui- 
ries as  to  the  manner  of  its  performance." 

— ^And  had  also  charged,  in  continuation,  at  plaintiff's  request, 
seven  other  propositions,  enlarging  upon  the  principle  in  every 
conceivable  particular.  Finally,  at  plaintiff's  request,  the  court 
charged  the  next  proposition,  as  follows: 

"The  duty  of  the  master  to  the  servant  is  to  the  result  that  the 
servant  shall  be  under  no  risks  from  imperfect  or  inadequate 
machinery  or  other  material,  means,  and  appliances,  or  from  un- 
skillful or  incompetent  fellow  servants  of  any  grade.  It  is  for  the 
master  to  do  by  himself  or  by  some  other." 

To  this  instruction  the  defendant  duly  excepted. 
St.  Rep.,  Vol.  LXVI.        67 
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This  last  instruction,  following  those  that  preceded  it,  summed 
up  the  whole  duty  of  the  master  as  undertaking  to  insure  the  serv- 
ant from  all  rislds  from  the  perils  named  ;  and  whatever  impres- 
sion the  jury  received  from  the  prior  instructions  as  to  the  master's 
duty  being  confined  to  reasonable  care,  diligence,  and  caution  was 
thus  explained  to  be  that  he  was,  by  himself  or  andther,  to  save 
the  servant  harmless  from  imperfect  or  inadequate  machinery, 
means,  and  appliances,  and  from  unskillful  or  incompetent  fellow 
servants  of  any  grade.  That  is  not  the  master's  duty.  He  is 
liable  only  for  negligence.  14  Am.  &  Eng.  Enc.  Law,  873,  and 
following.  His  negligence  is  the  omission  of  reasonable  care  in 
the  business  in  which  his  servants  are  eoiployed.  SkUer  v.  Jewtit, 
86  N.  Y.  61.  The  test  of.  his  liability  is  not  whether  he  neglected 
something  he  could  have  done,  but  whether  he  is  reasonably 
prudent  and  careful.  Leonard  v.  Collins^  70  N.  Y.  90.  Judgment 
reversed;  new  trial  ordered,  with  costs  to  appellant,  to  abide 
event 


Henry  M.  Robertson  ei  al,  Resp*ts,  v,  Peter  Hay,  App'lt 
(New  York  Oamm&n  Pleas,  Oeneral  Term,  Filed  April  i,  1S96.) 

1.  Rbsbttlembnt  of  ordbr—Power  op  court. 

A  court  has  iDherent  power  to  resettle  its  own  order  so  as  to  conform  it 
to  the  actual  adjudication. 

2.  Supplementary  proceedings— Aj)jourmmbnt. 

From  an  omission  in  the  record  to  show  a  regular  adjournment,  a  loss 
of  jurisdiction  in  a  supplementary  proceeding  will  not  be  presumed. 

8.  Same— Waiver  OF  objections. 

A  voluntary  attendance  and  submission  to  examination,  without  objec- 
tion, by  the  judgment  debtor,  operates  as  a  waiver  of  an  irregularity  in  the 
adjournment  of  the  proceeding,  so  that,  on  appeal  from  an  order  adiudg 
ing  him  in  contempt,  he  mav  not  be  heard  to  say  that  the  court  had  not 
jurisdiction  to  make  the  order. 

4.  Appeal—Record. 

Objection  cannot  be  raised  in  an  appellate  court  that  the  record  does  not » 
present  the  true  state  of  fact. 

Appeal  from  an  order  of  the  city  court  affirming  an  order  re- 
settling an  order,  and  from  an  order  affirming  an  order  imposing  a 
penalty  for  violating  an  order  in  supplementary  proceedings. 

Moses  H.  Orossmarij  for  app'lt;  Adolph' Cohen j  for  resp'ts. 

Pryor,  J. — The  resettlement  of  its  own  order  was  within  the 
unquestionable  jurrsiliction  of  the  court  below,  and  is  not  open  to 
challenge  before  a  tribunal  which  is  competent  only  to  the^ review 
of  legal  error.  Neither  can  we  entertain  the  objection  that  de- 
fendant's examination  is  incorrectly  exhibited,  but  are  bound  to 
adjudicate  upon  the  record  before  us.  Whether,  upon  the  proofs 
submitted  to  our  revision,  the  order  adjudsring  the  defendant,  in 
contempt,  and  imposing  the  penalty  for  his  misconduct,  be  without 
authority  of  law,  is  tne  sole  question  in  controversy.  The  con- 
tempt imputed  to  the  defendant  consists  is  a  disposition  of  his 
property  contrary  to  the  prohibition  in  a  supplementary  proceed- 
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ing ;  and  the  specific  act  of  misconduct  charged  is  the  assignment 
of  a  leasa  The  defendant  impugns  the  valiaity  of  the  order  upon 
two  grounds— First,  that  the  lease  was  not  his  property ;  and, 
secondly,  that,  being  of  no  value,  its  transfer  was  not  of  prejudice 
to  creditors. 

1.  By  the  instrument  of  demise,  the  premises  were  let  to  the 
defendant  alone ;  he  occupied  the  premises  for  the  conduct  of  his 
business;  it  was  against  him,  and  him  alone,  that  the  summary 
proceeding  was  instituted  ;  he  stated  to  the  assignee  that  the  lease 
**  belonged  to  him ; "  he  assigned  the  lease,  and  received  the  price 
of  its  transfer ;  out  of  money  so  received,  he  paid  the  rent;  until 
this  proceeding,  he  never  pretended  that  the  lease  was  the  prop- 
erty of  his, wife;  no  writing  or  witness  evidences  the  assignment 
to  his  wife;  and  even  she  shrinks  from  swearing  that  she  was 
owner  of  the  lease.  To  what  other  conclusion  coujd  the  court 
below  come  than  that  the  lease  was  the  property  of  the  defendant? 

2.  It  is  undoubted  law  that,  to  authorize  the  conviction  and 
penalty  of  which  the  defendant  complains,  there  must  be  proof  of 
prejudice  and  damage  to  the  creditor,  Fischer  v.  Baab,  81  K  Y. 
235 ;  Afoffat  v.  Herman,  116  N.  Y.  131 ;  26  St  Rep.  328,  and  the 
defendant  contends  that  there  was  no  such  prejudice  or  damage, 
because  the  lease  was  assigned  after  the  end  of  term,  and  after  hiis 
default  in  a  proceeding  for  dispossession.  But  he  was  in  occupa- 
tion of  the  premises  ;  he  was  in  occupation  under  a  renewal  for  a 
year ;  he  received  $275  for  the  assignment  of  the  lease ;  and  out 
of  this  money  he  discharged  a  debt  for  rent  due  from  him  as  ten- 
ant Who  can  say  that  the  lease  was  not  a  subsisting  demise,  and 
that  a  transfer  of  property  worth  $275  away  from  creditors  was  of 
no  prejudice  or  damage  to  them  ?  As  to  the  cancellation  of  the 
lease  by  the  summary  proceeding,  he  himself  swears  that  he  paid 
the  rent  to  prevent  dispossession ;  and  he  indorsed  on  the  assign- 
Tnent  that  the  term  was  unexpired.  The  only  and  the  ii^evitable 
inference  from  his  own  testimony  and  admissions  is  that  the  lease 
was  not  canceled,  but  was  assigned,  and  that  he  abandoned  the 
possession  to  the  assignee  for  the  consideration  paid  him.  Indeed, 
if  the  lease  were  expired  or  canceled,  what  had  he  to  assign  ?  and, 
if  he  had  nothing  to  assign,  why  should  the  assignee  pay  him  $275  ? 
True,  the  assignee,  moved  no  doubt  by  a  benevolent  compas- 
sion for  the  distressed  condition  of  the  defendant,  now  says  that 
the  $275  was  a  contribution  of  charity  to  the  necessities  of  the 
defendant's  family.  But  in  his  former  affidavit  he  swears  that 
"the  defendant  executed  an  assignment  of  the  lease  to  me  for  the 
sum  of  $300  '■  ($25  of  which  was  paid  to  the  agent) ;  and  indorsed  on 
the  assignment  to  him  are  the  wonls,  "In  consideration  of  the  sum 
of  $300,  duly  paid  by  Robert  Schinzel,  I  do  hereby  sell,  assign, 
transfer,  and  set  over  unto  Robert  Sohinzel,  his  heirs  assigns,  ad- 
minstrators,  &a,  the  within  lease  for  the  utiexpired  term  therein." 
Still,  defendant  insists  that  the  court  lost  jurisdiction  of  the  pro- 
ceeding by  irregularity  in  the  adjournments.  But  the  entry  in 
the  record  is,  "Further  examination  adjourned  by  several  ad- 
journments to  June  6th,  1894 ;"  and  why  not  by  the  court  or  re- 
feree?    Code,  §  2444.     Nothing  appears  to  the  contrary;  and  loss 
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of  jurisdiction  will  not  be  presumed.  Wright  v.  Nostrand,  94r  N. Y. 
33.  At  all  events,  by  attending  on  the  days  to  whicU  tbe  pro- 
ceeding was  adjournea,  and  submitting  witbout  objection  to  the  ex- 
iamination,  the  defendant  may  not  now  be  heard  to  say  that  the 
jurisdiction  of  the  court  had  lapsed.  Voluntary  appeara'nce  is  the 
equivalent  of  regular  process.  The  condition  of  the  defendant's 
family  is  doubtless  deplorable,  but  we  cannot  relieve  him  in  dis- 
regard of  the  plain  an'd  imperative  mandate  of  the  law. 

Order  affirmed,  with  costs. 

AH  concur. 


Michael  H.  Gillespie,  Resp't,  v,  John  Mulholland,  AppMt 

(N&w  York  Common  Pleas,  Qeneral  Term,  Filed  April  i,  1895.) 

1.  Attorney  and  client— Relation. 

Where  the  transfer  of  a  claim  in  suit  is  proposed  and  accepted  daring 

the  pendency  of  the  action,  with  the  knowledge  of  the  attorney  who 

advised  against  a  formal  assignment  being  made  at  the  time ,  the  relation 

of  attorney  and  client  is,  in  a  measure,  created  between  such  attorney  and 

.  the  proposed  assignee. 

2.  Same— Summary  proceedino. 

The  assertion  of  a  lien  by  the  attorney  is  not  an  answer  to  a  summary 
proceeding  to  compel  him  to  pay  over  money  collected  by  him. 

8.  Same— City  court. 

The  city  court  has  the  same  power  over  attorneys  as  is  possessed  by 
other  courts  of  record. 

4.  Same— Reference. 

In  a  summary  proceeding  against  an  attorney,  the  city  court  has  power 
to  refer  the  questions  of  fact  before  it  on  the  application. 

Appeal  from  an  order  of  the  city  court,  affinning  an  order 
directing  a  reference. 

James  Kearney,  for  app'lt;  Jeroloman  Jk  Arrowsmith^  for  resp't 

Daly,  C.  J. — This  is  an  appeal  from  an  order  of  the  general 
term  ol  the  city  court,  aifirmmg  an  order  of  the  special  term  direct- 
ing a  reference  upon  an  application  to  require  an  attorney  to  pay 
over  moneys  collected  by  him.  The  moneys  wer^  collected  in  an 
action  brought  by  one  Peck  against  Deering  and  others,  and  are 
claimed  by  the  petitioner,  Gillespie,  by  virtue  of  an  assignment 
from  Peck  of  his  claim  and  judgment  in  the  action.  The  attorney 
Mulholland,  who  collected  the  judgment  from  the  defendant,  and 
retained  the  whole  amount,  resisted  the  application  to  compel  him 
to  pay,  on  the  ground  that  tbe  relation  of  attorney  and  client  never 
existed  between  him  and  the  assig?iee ;  that  he  was  entitled  to 
retain  the  whole  sum,  $1,442.16,  to  satisfy  his  claims  for  ser- 
vices and  disbursements  in  ^his  action  and  other  litigations  aflfect- 
ing  it  and  in  prior  litigations  on  behalf  of  one  Campbell,  the  ori- 
ginal owner  of  the  claim  in  suit,  for  money  advanced  to  Campbell, 
and  a  note  indorsed  for  his  accommodation.  The  dispute  as  to 
the  facts  and  as  to  the  amount  of  the  lien  of  the  attorney  npon  the 
recovery  required,  in  the  judgment  of  the  court,  a  reference;  and 
the  power  oi  the  court  to  order  such  reference  is  the  question  pre- 
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sented  by  this  appeal,  the  objections  urged  being  that  the  sum- 
mary application  against  an  attorney  is  not  available  to  the  as- 
signee of  the  claim  sued  on;  that  it  cannot  be  maintained  where 
the  amount  of  the  attorney'^  lien  is  in  dispute ;  that  it  cannot  be 
entertained  by  the  city  court  against  attorneys  in  actions  before  it; 
and  that  the  power  of  the  city  court  to  refer  questions  of  fact  upon 
motions  is  restricted  to  actions,  and  does  not  include  special  pro- 
ceedings of  this  character. 

It  has  been  held  that  the  summary  remedy  by  attachment 
against  an  attorney  for  misconduct  is  available  only  to  the  client, 
and  cannot  be  assigned  with  the  demand;  Bowen  v.  SmuU,  49 
St  Rep.  647;  In  re  Schelly  58  Hun,  440;  34  St  Rep.  928.  But  an 
'  expression  of  opinion  by  the  court  of  appeals  in  reviewing  the  or- 
der in  the  case  last  cited  settles  the  question  : 

"If  we  were  permitted  to  look  into  the  opinion  of  the  gen- 
eml  term  for  the  ground  of  reversal  and  denial  of  relief,  it  would 
appear  that  the  court  was  of  opinion  that  the  assignee  of  a  client 
was  not  entitled  to  this  remedy.  While  it  would,  we  think,  be 
difficult  to  show  that  the  supreme  court  has  not  the  power  to  en- 
tertain the  proceedings,  even  upon  the  application  of  an  assignee, 
it  certainly  could,  in  the  exercise  of  its  discretion,  decline  to  use  it; 
and  that  may  have  been  the  ground  of  the  decision  appealed  from." 
Schell  V.  City  of  New  York,  128  N.  Y.  67;  38  St  Rep.  442. 

In  the  case  quoted,  the  assignment  was  of  the  claim  of  the  client 
against  the  attorney  for  the  money  collected  by  the  latter,  and  th^ 
relation  of  attorney  and  client  never  existed  between  the  attorney 
and  the  assignee.  In  the  present  case,  the  transfer  of  the  claim 
in  suit  was  proposed  and  accepted  during  the  pendency  of  the  ac- 
tion with  the  knowledge  of  the  attorney,  who  advised  against  a 
formal  assignment  being  made  at  that  time,  but,  having  notice  of 
the  intention  and  rights  of  the  parties,  must  be  held  to  have  prose- 
cuted the  action  for  the  benefit  and  on  behalf  of  the  real  party  in 
interest,  the  proposed  assignee;  and  so  the  relation  of  attorney  and 
client  was  thus,  in  a  measure,  created  between  them.  The  assign- 
ment of  the  judgment  subsequently  made  was  merely  to  carry  in- 
to effect  the  prior  arrangement,  of  which  the  attorney  had 
notica 

The  assertion  of  a  lien  by  the  attorney  is  not  an  answer  to  sum- 
mary proceedings,  but  it  is  discretionary  with  the  court  to  proceed 
in  the  matter. 

"Upon  motion,  the  court  summarily  disposes  of  the  matter  upon 
principles  of  equity  well  understood.  The  lien  of  the  attorney 
continues  throughout,  and  includes  all  the  remedies  open  to  the 
party."     Bank  v.  Todd,  52  N.  Y.  489. 

The  court  there  distinguished  the  Case  of  Paschal,  10  Wall, 
491,  because  there  neither  party  asked  the  court  to  settle  the 
amount  of  the  lien.  Were  the  application  denied,  the  client 
would  be  left  to  his  action  against  the  attorney  ;  and  with  regard 
to  that  remedy  the  court  says : 

"The  law  is  not  guilty  of  the  absurdity  of  holding  that  after  a 
client  has  spent  years  in  collecting,  through  his  attorney,  a  lawful 
demand,  he  shall  be  put  to  spending  as  many  more  to  collect  it 
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from  his  attorney,  and,  if  the  attorney  should  not  pay,  then  try 
the  same  track  again."     Bank  v.  Tbdrf,  abova 

In  this  case  the  order  of  reference  required  that  proof  be  taken 
of  any  aliens,  claims,  or  oflEsets  of  the  attorney ;  ana  if  any  party 
ought  to  complain  of  the  order  it  is  the  respondent,  for  the  scope 
of  the  order  seems  to  include  indebtedness  for  which  the  lien  of 
the  attorney  could  not  be  enforced.  Code,  §  66.  The  court  has 
power  to  determine  the  amount  of  the  attorney's  lien  by  r^erence. 
Barber  v.  Case,  12  How.  Prac.  351.  The  croer  which  was  re- 
versed in  AfcKibbel  v.  Nafis,  69  St.  Rep.  101,  directed  the  attorney 
to  nay  over  the  whole  sum  in  his  hands,  disr^arding  his  lien ; 
ana  that  decision  is  not  an  authority  against  the  order  made  in  this 
case,  which  recognizes  and  protects  the  lien.  The  city  court  has 
the  same  power  over  attorneys  possessed  by  other  courts  of  record. 
It  is  made  a  court  of  record  by  statute  (Code,  §  2  ;  Laws  1883,  c. 
26),v  and,  though  there  are  statutory  limitations  of  its  jurisdiction 
of  actions,  they  do  not  affect  its  power  to  enforce  all  remedies  of 
parties  to  actions  of  which  it  bas  jurisdiction.  As  a  court  of  re- 
cord it  has  power  to  punish  an  attoniey  for  misconduct  by  which 
the  right  or  a  party  to  an  action  or  proceeding  pending  in  the 
court  is  prejudiced,  and  to  attach  in  any  other  case  where  courts 
of  record  have  adopted  that  remedy  in  order  to  protect  parties. 
Code  §  14,  and  subdivision  8  thereof.  The  city  court  also  possesses 
tlie  same  power  as  the  supreme  court  to  refer  questions  of  fact. 
The  appellant  assumes  that  its  power  is  derived  solely  from  sec- 
tion 8172  of  the  Code,  permitting  a  reference  of  special  questions 
of  fact  on  motions  in  ordinary  actions ;  but  it  may  refer  under  sec- 
tions 827  and  1015  of  the  Code,  which  by  section  3347,  subd.  6, 
are  made  applicable  to  actions  and  special  proceedings  in  the 
marine  (now  city)  court  Under  section  827  the  court,  when 
authorized  to  make  an  examination  or  inquiry,  may  direct  a  re- 
ference to  do  so,  and  by  section  1015  may  airect  a  reference  when- 
ever it  is  necessary  for  the  information  of  the  court  Whether, 
therefore,  the  proceeding  against  an  attorney  for  misconduct  in  not 
paying  money  collected  is  to  be  regarded  as  a  motion  in  the  ac- 
tion, or  as  a  special  proceeding  (in  Schell  v.  City  of  New  York,  it 
was  entitled  both  ways),  the  city  court  had  power  to  refer  the 
questions  of  fact  before  it  on  the  application,  in  this  it  followed 
precedent,  the  supreme  court  having,  as  before  mentioned,  referred 
the  question  of  the  amount  to  be  allowed  the  attorney  for  services 
in  a  proceeding  to  attach  him  for  not  paying  moneys  collected. 
Barber  v.  Case,  above.  The  order  appealed  from  should  be  af- 
firmed, with  costs  .and  disbursements. 

All  concur. 

Sarah  Frankfort,  Resp't,  v.  Manhattan  Railway  Company, 

App'lt 

{New  Toi'k  Common  Pleas,  General  Term,  Filed  April  i,  I89S.) 

1.  Evidence— Opinion— Hypothetical  facts. 

If  the  facts  upon  which  an  expert  witness  bases  his  opiQion  be  disputed, 
he  must  assume  them  as  only  hjpothetically,  not  absolutely  true. 
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2.  Sams— Basis  OF. (^iNio9. 

Ap  expert  witness  cannot  base  his  opinion  upon  facts  not  coi^municated 
to  the  jury,  nor  upon  hiearsay,  nor  upon  the  evidence  of  others  on  the  trial. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  anc^  from  an  order  denying  a^  motion  for  a  new  trial 
EdwurdB,  T/wmaSy  for  app*lt ;  A.  0.  Vanderpoel,  for  resp't 

Pryob,  J. — The  plaintiff  has  recovered  a  verdict  of  $5,000  for 
^n  injury  asserted  to  be  the  effect  of  the  defendant's  negligence, 
Whether  that  injury  was  the  cause  of  the  physical  and  mental 
maladies  with  which  she  claims  to  be  afflicted,  and  whether  those 
maladies  be  incurable^  is  enveloped  in  obscurity,  and  contingent 
upon  the  inferences  of  experts.  Tne  surgeon  by  whom  the  plaint- 
itt  was  treated  made  light  of  the  hurt,  and  attributed  the  ailments 
of  which  she  subsequently  complained  not  at  all  to  the  accident, 
while  the  surgeon  produced  on  her  behalf  at  the  trial  represented 
her  condition  as  distressing  and  desperate,  and  imputed  it  entirely 
to  her  injury  bv  the  defendant.  Obviously,  it  the  testimony  of  the 
latter  witness  be  expunged  from  the  record,  the  judgment  cannot 
«tand.  In  response  to  an  inquiry  detailing  hypothetical ly  the  cir- 
•cumstances  of  plaintiff's  injury  and  the  symptoms  of  her  condi- 
tion, the  witness  affirmed  that  condition  to  be  the  consequence 
of  the  injury,  and  to  be  permanent  But  on  cross-examination  he 
repudiated  the  hypothesis  upon  which  the  Question  proceeded,  and 
avowed  that  his  opinion  was  founded  on  the  actual  facts  of  the 
case,  of  which  some  were  known  to  himself,  some  communicated 
by  the  plaintiff,  and  some  collected  from  the  evidence  at  the  trial. 
What  facts  were  the  basis  of  his  opinion  was  not  apparent  to  the 
jury.  Thereupon  the  defendant  moved  to  strike  out  the  answer 
of  the  witness,  and  the  exception  to  the  denial  of  the  motion  duly 
challenges  the  competency  of  the  evidence.  Link  v.  Sheldon,  136 
N.  Y.  1 ;  48  St.  Rep.  320.  Manifestly,  the  premises,  if  disputed,  from 
which  an  expert  is  to  deduce  his  opinion,  cannot  be  presented  as 
the  actual  facts  of  the  case.  The  province  of  the  jury  may  not 
be  so  invaded,  their  verdict  anticipated,  and  the  issues  they  are 
to  try  determined  by  the  witness.  Hence  the  necessity  of  a  hypo- 
thetical question.  1  Whart.  Ev.  §  452.  Had  counsel  propounded 
the  question  in  a  dogmatic  form,  stating  the  facts  unconditionally, 
the  court  would  have  instantly  rejecteait  Is  the  irregularity  any 
the  less  if  the  witness  himself  repudiate  the  hypothesis,  and  say  to 
the  jury  that  the  ground  of  his  opinion  is  an  absolute  fact?  ,  Nor 
did  the  witness  communicate  to  the  jury  the  facts  upon  which  his 
opinion  proceeded.  The  court,  therefore,  could  not  ascertain 
whether  those  facts  were  within  the  scope  of  the  evidence;  nor 
could  the  jury  determine  whether  they  were  supported  by  proof. 
Peopfe  v.  Smi'le7\  125  N.  Y.  717;  35  St.  Rep,  1;  People  v.  AtcEl- 
vaine.  121  N.  Y  250,  258 ;  30  St  Rep.  977  ;  People  v.  Harris,  136 
N.  Y  433,  453 ;  49  St  Rep.  751.  **A  physician  cannot  be  per- 
fnitted  *  *  *  to  take  into  consideration  facts  known  to  him, 
but  not  communicated  to  the  jury."  Railway  Co,  v.  Falvey,  104 
Ind.  409;  7  Am.  &  Eng.  Enc.  Law,  p.  497,  nota  **The  party  against 
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whom  the  evidence  is  offered  is  entitled,  if  he  so.  desires,  to  have 
an  explicit  statement  made  to  or  by  the  expert  witness  of  the  pre- 
cise state  of  facts  upon  which  his  opinion  is  based*."  Connelly  v. 
Railway  Go,,  60  Hun,  495,  497  ;  59  St  Rep.  561.  In  AUcii^s  v. 
Bailway  Co,,  57  Hun,  102 ;  32  St  Rep.  214,  a  question  was  con- 
demned because  "it  leaves  the  witness  to  determine  what  injuries 
the  plaintiff  has  received  from  the  accident,  and  what  her  previous 
conaition  had  been,  without  the  jury  having  any  knowledge  upon 
what  such  a  determination  was  based  ;"  and  because  "it  also  makes 
the  witness  testify,  not  to  an  opinion,  but  to  an  absolute  fact  that 
the  symptoms  arose  from  the  injuries  which  the  physician  assumed 
the  plaintiff  to  have  received,  as  regards  the  nature  of  which  as- 
sumptions on  the  part  of  the  physician  the  jury  were  entirely  ig- 
norant." And  not  only  did  the  opinion  of  the  witness  proceed 
upon  his  own  personal  knowledge,  but  also,  as  he  declared,  upon 
hearsay,  and  "the  evidence  to  which  he  had  listened."  This  vice 
alone  invalidates  his  testimony.  Link  v.  Sheldon,  136  N.  Y.  1 ; 
48  St  Rep.  820;  In  reSnelUrig,  186  N.Y.  515  ;  49  St  Rep.  695; 
People  V.  ifcElvaine,  121  N.  Y.  250 ;  30  St.  Rep.  977 ;  Quiierman 
V.  Steamship  Co,,  83  N.  Y.  358  ;  Eeynolds  v.  Robinson,  64 id.  589 ; 
In  re  Mason,  60  Hun,  46,  55  ;  Connelly  v.  Railway  Co.,  60  Hun,. 
495  ;  59  St  Rep.  561.  The  testimony  of  experts  is  not  evidence 
which  courts  are  disposed  to  accredit  bevond  the  strict  sanction  of 
the  law.  Fergmon  v.  Hubbell,  97  N.  Y.  507,  514;  Roberts  v.  Rail- 
road Co,,  128  id.  455,-465  ;  40  St  Rep.  454.  Judgment  and  order 
reversed,  and  new  triarordered ;  costs  to  abide  the  event 
All  concur. 

Ralph  Henry,  Resp't,  v.  Joseph  Agostini  et  at,  App'lts, 

(New  York  Common  PUa$,  General  Term,  Filed  April  1,  1895,) 

1.   EVTOENCE— PAROL — AMBIGUITIES. 

In  elucidation  of  an  ambiguity  in  a  written  contract,  evidence  is  admis- 
sible of  conversations  and  circumstances  attending  the  negotiation  of  the 
agreement. 

3.  Same— Acts  and  declarations. 

Acts  and  declarations  inter  alios  are  not  admissible  to  affect  the  parties- 
to  an  action. 

8.  Appeal— CiTT  court — Review  op  evidence. 

Affirmance  of  a  judgment  by  the  general  term  of  the  city  court  precludes 
all  review  of  the  evidence  by  this  court,  except  to  ascertain  if  there  be  any 
tg  support  the  judgment. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment in  favor  of  plaintiflE. 

Henry  L.  Burnett,  for  app'lts ;  Stewart  &  Macklin,  resp't 

Pryor,  J. — The  argument  of  the  appellants  proceeds  on  the  as- 
sumption of  power  in  this  court  to  reverse  the  judgment  becau.se 
contrary  to  the  weight  of  evidence,  whereas  our  only  function  is 
to  ascertain  whether  the  findings  of  the  trial  judge  be  supported 
by  any  competent  evidence.  Farley  v.  Lyddy,  8  Daly,  514  ;  Mc- 
Eteere  v.  Little^  Id.  167.     In  resistance  to  a  recovery  by  plaintiff 
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for  work  and  material  on  defendants'  buildings,  the  defenses  were 
— First,  that  the  contract  was  not  with  defendants ;  and,  secondly, 
nonperformance  of  the  contract  by  the  plaintiff.  As  upop  both  is- 
sues, the  plaintiff  produced  sufficient  proof  to  sustain  tnefindings, 
we  are  concluded  by  the  affirmance  at  general  term.  Bearing  y^ 
Fearsan,  8  Misc.  Rep.  270 ;  59  St  Rep.  201. 

Conceding  such  evidence,  the  defendants  challenge  its  compe- 
tency. By  written  contract  the  plaintiff  engaged  to  furnish  frames 
and  sashes  for  "windows"  in  defendants'  buildings,  and  the  ques- 
tion is  whether  parol  evidence  was  admissible  to  show  that  only 
exterior,  and  not  interior,  windows  were  intended.  In  the  popu- 
lar sense,  undoubtedly,  the  opening  in  a  light  shaft  is  not  a  '*win- 
dow,*'  and  yet,  among  buildere,  the  word  may  be  so  understood. 
But  susceptible,  therefore,  of  diverse  meanings,  the  equivocal  con- 
tract was  open  to  oral  explanation, — emphatically  so  when  the 
object  of  the  evidence  was  to  identify  the  subject-matter  of  the 
agreement  Manichestfr  Paper  Co,  y.  Moore,  104  N.  Y.  680  ;  5  St 
Rep.  747 ;  Dwight  v.  Insurance  Co,,  103  N.  Y.  842 ;  3  St  Rep. 
115;  De  Gamp  v.  Mclntire,  115  K  Y.  258;  26  St  Rep.  266; 
Campbell  v.  Jimenes,  23  Supp.  333,  again  on  appeal  7  Misc.  77 ; 
57  St  Rep.  480.  Though,  the  question  calling  for  the  contents  of 
the  plan  were  irregular,  the  answer  is  proper,  since  it  speaks  only 
to  the  condition  of  the  paper  when  given  to  the  witness,  and  not 
to  its  present  appearance.  If  competent,  claim  the  defendants,  the 
same  sort  of  evidence  was  allowable  to  them,  but  the  court  ruled 
otherwise  The  offer  rejected  was  of  bids  and  estimates  for  the 
work  by  others,  but  no  such  proof  was  introduced  by  the  plaintiff, 
and  it  was  plainly  irrelevant  to  the  issue  in  controversy.  The  fact 
that  others  understood  the  plan  to  include  interior  windows,  and 
proposed  to  furnish  them  for  a  little  more  than  the  plaintiff  char- 
ged, tends  in  no  legal  sense  to  ascertain  the  intent  of  the  contract 
as  accepted  by  the  parties.  Besides,  acts  and  declarations  infer 
alios  could  not  be  received  to  affect  the  plaintiff.  Newhall  v.  Ap- 
pleion,  124  N.  Y.  668 ;  86  St  Rep.  697 ;  Id.  102  N.  Y.  133  ;  Buth- 
er/ordv.  SchaUman,  119  id.  604,  605;  28  St  Rep.  847 ;  IGreenl. 
Ev.  §  52.     Judgment  affirmed,  with  costs. 

All  concur. 

John  H.  Wiegmann  et  al,  App'lts,  v.  Ichitaro  Morimuna  et 

al,  Riesp^ts. 

(New.  York  Common  Pleas,  General  Term,  Filed  April  1,  1S95,) 

Attachment — Liabilitt. 

A  plaintiff  in  an  attachment  is  liable  to  third  parties  for  the  value  of 
their  goods  seized  and  sold  by  a  constable  thereunder,  if  he  receives  the 
proceeds  of  the  sale  from  his  attorney  in  the  attachment  who  had  notice^ 
at  the  time  of  the  levy,  of  the  claim  of  such  third  parties. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment dismissing  the  complaint 

Ten  Eyck  &  Remington  {S.  R.  Teji  Eijck,  of  counsel,)  forapp'lts; 
Lehmaier  &  Williams  {James  S.  Leltmaier,  of  counsel),  for  resp'ts. 
St.  Rep.,  Vol.  LXVL         68 
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Daly,  C.  J. — The  proposition  contended  for  by  appeJlants  is 
that  the  plaintiff  in  an  attachment  is  liAble  to  third  parties  for  the 
value  of  their  goods  seised  and  sold  by  a  constable  thereunder,  if 
the  plaintiff  receives  the  proceeds  of  the  sale  froni  his  attorney 
in  the  attachment  who  had  notice,  at  the  time  of  the  levy,  of  tlie 
-claim  of  such  third  parties.  The  contrary  has  been  directly  held 
in  Clark  v.  Woodruff,  84  N.  Y.  518  : 

**  It  is  further  argued  that  the  levy  on  the  Third  avenue  store 
V7as  ratified  by  the  defendants.  That  they  recaved  tho  proceeds 
of  that  levy  is  true,  but  it  waa  done  in  ignorance  of  the  lact  It 
18  claimed  that  their  attorneys  knew.  That  is  so  found  by  the 
referee.  But  the  fact  does  not  affect  defendants.  Their  attorney, 
as  such,  had  no  authority  to  bind  them  by  directing  a  trespass  or 
by  ratifying  one  when  committed.  Welsh  v.  Cochran^  63  N.  Y. 
181 ;  Averill  v.  Williams^  4  Denio,  295.  He  was  not  the  agent  of 
the  defendants  for  any  such  purpose  and  could  not  bind  them." 

To  the  same  effect  is  Bowe  v.  Wilkina.  105  N.  Y.  381 ;  7  St. 
Hep.  539,  where  it  is  said  that  the  knowledge  of  the  attorney  in 
the  execution  as  to  where  the  money  came  from  which  he  took 
from  the  sheriff,  there  being  no  proof  of  like  knowledge  by  the 
plaintiffs  in  the  execution  when  thej  received  the  money,  would 
be  no  ratification  by  them  of  the  prior  illegal  act  of  the  sheriff  in 
retaining  and  selling  the  goods.  The  cases  cited  by  appellants  do 
not  conflict  with  these  decisions.  OuUleatime  v.  Botve,  94  N.  Y. 
"268,  was  the  case  of  an  execution  against  the  person  of  a  defend- 
xmt  in  an  action  which  the  attorney  wa3  employed  to  prosecute ; 
m\d  it  was  held  that  the  issuing  of  such  an  execution  was  within 
the  scope  of  his  implied  authority.  If  the  attorney  had  caused 
the  arrest  of  a  stranger  instead  of  the  judgment  debtor,  it  would 
not  have  been  within  the  scope  of  his  authority  ;  and  so  with  at- 
taching the  goods  of  a  stranger  under  an  employment  to  collect 
from  a  debtor.  Poucher  v.  Blanchard,  86  N.  Y.  256,  was  a  case 
where  the  attorney  pursued  a  remedy  under  a  void  statuta  He 
seized  the  property  of  the  debtor  under  the  act  of  1862  (chapter 
482),  whicn  was  subsequently  pronounced  unconstitutional.  The 
plaintiff  was  held  liable,  the  attorney  having  acted  within  the 
scope  of  his  authority,  viz.  in  proceeding  against  the  property  of 
the  debtor.  The  other  cases  cited  by  appellants  are  not  in  point 
They  illustrate  the  principle  that  a  client  who  obtains  security 
through  his  attorney  is  chargeable  with  knowledge  of  all  facts 
which  the  latter  acquired  in  the  course  of  the  transaction  in  which 
he  was  acting  for  his  client;  as,  where  an  attorney  employed  to 
procure  a  mortgage  had  knowledge  of  a  prior  unrecorded  mort- 
gage upon  the  same  premi8es,executed  by  the  same  mortgagor,  Gm- 
^tantv.  University,  111  N.  Y.  604;  20  St  Rep.  211;  where  an 
attorney  employed  to  examine  as  to  the  sufficiency  of  certain 
promissory  notes,  offered  as  security  to  his  client,  learned  that  one 
of  the  notes  was  held  by  the  debtor  as  part  of  the  assets  of  an  es- 
tate of  which  he  was  executor,  and  not  in  his  own  right,  and 
conld  not  pledge  it  for  a  debt  of  his  firm,  Smith  v.  Ayer,  101  U. 
S.  320.  There  is  another  class  of  cases  where  the  client  profits 
by  the  fruits  of  a  fraud  accomplished  with  the  knowledge  of  his 
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counsd,  and  is  held  to  be  affected  by  such  knowledge,  May  v,  Le 
Claire^  11  Wall., 217,  as,  where  an  attorney  obtained  a  judgment 
by  default  against  a  debtor  of  wbose  insolvency  and  intent  to  com- 
mit a  fraud  upon  the  bankruptcy  laws  he  had  knowledge,  Rogers 
V.  Palmer,  102  U.  &  268.  The  case  of  MoU  v.  Ice  Co.,  78  N,  Y. 
543,  has  no  bearing  upop  the  question,  being  an- action  for  dama- 
ges for  negligence  of  defendajits  driver. 

There  was  no  evidence  that  the  defendants  had  indemnified  the 
constable.  He  testified  accidentally  that  bonds  had  been  given 
to  secure  him,  but  it  was  not  shown  what  bond  was  given,  nor  by 
whom,  nor  who  were  the  sureties.  Defendants  were  not  requirea 
to  prove  affirmatively  that  the  bortds  alleged  were  not  given  by 
them.  The  cause  oi  action  alleged  in  the  complaint  waS  that  the 
constable,  actmg  und6r  the  instruction  of  defendants,  disregarded 
the  notice  that  the  property  levied  upon  belonged  to  plaintiffs, 
and,  acting  under  like  instructions  from  defendants  sold  the  same. 
As  it  was  not  shown  that  defendants  had  indemnified  the  con- 
stable, nor  that  they  authorized  their  attorney  to  levy  upon  the 
property  in  question,  nor  that  they  received  the  proceeds  of  sale 
witn  knowledge  that  it  was  realized  from  such  property,  the 
plaintiffs  failed  to  prove  a  cause  of  action  as  alleged  ;  and  no  other 
cause  of  action  was  proved.  This  conclusion  makes  it  unneces- 
sary to  discuss  the  evidence  upon  the  question  whether  the  bill 
of  sale  from  the  attachment  debtors  to  .the  plaintiffs  was  void  be* 
<5ause  not  accompanied  by  actual  and  continued  change  of  posses- 
sion.    Judgment  and  order  affirmed,  with  costs. 

All  concur.  

Jacob  F.  Wyckoff,  App'lt,  v.  Oscar  H.  La  Grange,  Resp't. 

{NevD  York  Oommon  Pleas,  General  Term,  Filed  April  i,  1895,) 
1.  EeroppBii— Fraud. 

A  persou  is  not  bound  by  his  acknowledgment  of  an  indebtedness,  in- 
duced by  the  false  representations  of  the  alleged  creditor. 

S.  Trial— Objection. 

The  admissibility  of  a  question,  in  no  way  objectionable  upon  the  pound 
stated,  must  stand  or  fall  upon  such  ground,  though  it  may  be  objection- 
able upon  another  ground. 

Appeal  from  a  judgment  in  favor  of  defendant,  rendered  by 
the  justice  without  u  jury. 

B.  G.  Chetwood,  for  app'lt ;   William  Ihorp,  for  resp't 

BiscHOFF,  J. — Plaintiff  brought  suit  in  the  district  court  to  re- 
cover $250,  basing  his  claim  upon  an  unpaid  balance  of  $300  al- 
leged to  be  due  from  defendant  The  demand  was  founded  upon 
a  Tetter  written  by  defendant  to  plaintiff,  and  relied  upon  variously 
by  the  latter  as  evidencing  an  account  stated,  acknowledgment  of 
indebtedness,  or  promise  to  pay.  Defendant  interposed  a  counter- 
claim, founded  upon  the  alleged  true  state  of  the  account  between 
the  parties,  and  recovered  $250,  the  full  amount  which  the  jus- 
tice had  jurisdiction  to  award.  It  appears  from  the  evidence  that 
the  parties  had  had  various  transactions,  extending  over  a  consid- 
erable time,  wherein  plaintiff  had  procured  loans  for  defendant, 
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and  was  instrumental  in  furthering  certain  sales  of  land ;  and  it  is 
not  contradicted  that  defendant  trusted  to  the  plaintifiE's  statement 
of  the  account  between  them,  and  relied  upon  the  latter's  repre- 
sentations in  that  regard  ;  indeed,  the  plaintiff  so  testified  himself. 
The  facts  relating  to  the  immediate  transaction  in  question  were 
that  defendant,  contemplating  a  sale  of  certain  land  owned  by  him 
in  California,  sought  through  the  plaintiff  to  secure  a  purchaser. 
Theretofore,  he  having  asked  plamtiff  for  information  as  to  the 
state  of  the  account  between  them,  the  latter  stated  that  the  sum 
of  $600  was  due  him  (plaintiff).  Relying  upon  this  representa- 
tion, defendant  wrote  that  he  would  pay  plaintiff  $600  from  the 
proceeds  of  the  contemplated  sale,  and,  the  sale  having  taken 
place,  actually  paid  $300  upon  a  modification  of  the  agreement, 
whereby  the  remaining  $300  was  to  be  paid  in  the  form  of  prom- 
issory notes  secured  by  a  chattel  mortgage.  Thereafter  defendant, 
believing,  after  investigation,  that  the  plaintiff's  statement  of  the 
account  was  false,  refused  to  execute  the  notes  and  mortgage,  and 
this  action  was  brought 

The  plaintiff's  bill  of  particulars,  furnished  upon  defendant's 
demand,  disclosed  an  account  wherein  defendant  was  entitled  to  a 
credit  of  $466.95,  but  plaintiff  sought  to  establish  a  credit  in  his 
own  favor  upon  an  agreement  to  pay  him  $50  a  month  for  certain 
sums  of  money  loaned  in  three  amounts  of  $200,  $250,  and  $250, 
respectively,  tne  loans  being  noted  in  the  account  before  the  court. 
The  sum  claimed  upon  this  agreement  amounted  to  $500  for  a 
10-months  loan.  Upon  the  question  whether  this  sum  was  in- 
tended to  be  paid  as  commissions  for  obtaining  the  loans  or  as  in- 
terest thereon  the  facts  were  disputed  by  the  parties,  but  upon  the 
direct  conflict  between  the  testimony  of  plaintiff  and  defendant — 
the  only  witnesses  examined  upon  this  issue — the  credit  given  by 
the  justice  to  the  latter's  version  concludes  as  to  the  fact,  and  the 
defense  of  usury  was  duly  raised  as  to  the  answer.  A  recovery 
having  been  denied  the  plaintiff  upon  this  agreemeiit,  and'  prop- 
erly, upon  the  facts,  which  the  evidence  supports,  an  indebteaness 
was  shown  in  favor  of  the  defendant  much  in  excess  of  the  sum 
awarded.  Indeed,  the  record  would  sustain  a  finding  that  a  flir- 
ther  item  of  $500,  upon  a  transaction  involving  the  sale  of  defend- 
ant's land  in  Oregon,  was  due  to  defendant  from  plaintiff,  and 
omitted  from  the  account;  and  from  the  plaintiff's  testimony  it 
would  appear  that  the  same  $500  debit,  wnioh  was  sought  to  be 
applied  in  extinguishment  of  defendant's  apparent  balance  in  ac- 
count, was  invoked  in  explanation  of  this  omission.  Upon  ele- 
mentary principles  the  defendant  was  not  bound  by  his  letter  to 
the  plaintiff  acknowledging  an  indebtedness  of  $600,  the  acknow- 
ledgment having  been  induced  through  a  reliance  upon  plaintiff's 
misrepresentations  under  the  circumstances  noted  above,  and  the 
evidence  is  found  amply  sufficient  to  support  the  recovery  below. 
As  to  the  plaintiff's  contention  that  he  assumed  obligations  rely- 
ing upon  tne  defendant's  letter  in  which  this  acknowledgment  of 
indebtedness  appeared,  it  need  only  be  pointed  out  that  his  reli- 
ance upon  a  representation  induced  by  liis  own  misrepresentations 
is  not  a  basis  whereon  to  found  an  availing  complaint. 
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From  the  record  three  exceptions  appear  to  have  been  taken  by 
the  appellant  Two  followed  the  admission  of  evidence  offered  bj 
the  excepting  party,  and  we  may  assume  that,  if  any  error  is 
thereby  presented,  it  is  that  of  counsel  or  of  the  stenographer  in 
the  court  below.  As  to  the  third,  it  is  clearly  without  weight 
This  was  taken  to  the  admission  of  defendant's  testimony  that  a^ 
the  time  that  the  letter  referred  to  above  was  written  he  was  not 
indebted  to  the  plaintiff  in  any  sum.  The  ground  of  the  objection 
was  that  by  this  testimony  it  was  sought  to  contmdict  the  plaint- 
iff, who,  when  called  as  a  witness  on  behalf  of  the  defendant,  had 
given  testimony  tending  to  establish  an  indebtedness.  Waiving 
the  fact  that  the  plaintiff's^ testimony  given  to  prove  a  balance  in 
his  favor  has  shown  only  the  agreement  to  pay  $500  upon  the 
loans  mentioned  above,  and  that  its  usurious  character  was  per- 
haps fairly  inferable  at  that  time,  the  question  asked  was  in  no 
way  objectionable  upon  the  ground  stated,  and  upon  which  ground 
it  must  stand  or  fall,  Boyd  v.  Boyd^  9  Misc.  Kep.  161 ;  59  St 
ilep.  727,  although  as  framed  it  miglit  well  be  said  to  have  called 
for  a  conclusion.  The  fact  whether  or  not  there  was  any  sum  due 
the  plaintiff  was  the  direct  and  material  issue  in  the  case,  and  the 
objection  was,  therefore,  properly  overruled.  Andrews  v.  Newton^ 
S  W.  D.  507 ;  Mayor;etc,  v.  Boiler,  65  St.  Eep.  28L  The  judg- 
rnent  must  be  affirmed,  with  costs. 
All  concur.  - 

Robert  Kenny,  in  Behalf  of  Himself  and  Others  Similarly  Situ- 
ated, Pl'ff,  V.  James  J.  Martin  et  al,  as  Police  Commissiooers, 
eta,  Derts. 

{Mio  York  Superior  Court,  Special  Term,  Piled  March  SO,  1895.) 
Injunction— Arrkstb. 

An  injunctiOQ  will  not  be  issued  for  the  purpose  of  restraining  police 
officers  from  making  arrests  in  the  execution  of  tiie  criminal  law. 

Motion  for  an  injunction. 
Wahle  (k  Stone,  for  pVtl ;  F.  M.  ScoU  and  D.  J.  Dean,  for  def 'ts. 

McAdam,  J. — The  complaint  and  affidavits  show^  that  the 
plaintiff  herein  owns  and  carries  on  a  billiard  saloon,  in  which 
billiards  are  played  by  any  persons  resorting  thereto,  the  public 
being  invited  and  afforded  facilities  for  playing  billiards  at  the 
plaintiff's  establishment  upon  the  payment  of  the  hire  or  fee  for 
the  use  of  the  paraphernalia  of  the  game ;  that  the  plaintiff  has  kept 
his  billiard  room  open  on  Sunday,  and  has  hertofore  twice  been 
arrested  for  the  alleged  violation  of  section  265  of  the  Penal  Code, 
which  forbids  sports  on  Sunday;  that  in  both  cases  the  plaintiff 
has  been  discharged  on  habeas  corpus ;  that  the  defendants,  the 
police  commissioners,  and  their  superintendent  of  police,  threaten 
and  intend  to  continue  to  arrest  the  plaintiff  if  he  continues  to 
allow  billiard  and  pool  playing  in  his  billiard  saloon  on  Sunday  ; 
that  because  of  said  threats  plaintiff  has  been  injured  in  his  bus- 
iness to  the  amount  of  $500.  The  plaintiff  therefore  asks  judg- 
ment against  the  defendants  in  the  sum  of  $500,  and  that  the  de- 
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fendants  be  restrained  from  interfering  with  the  conduct,  manage- 
ment, and  opening  by  the  plaintiff  and  those  similarly  situated  of 
a  hall,  place,  or  premises  to  which  parties  or  persons  may  con^e 
and  play  pool  or  billiards,  on  paying  to  the  plaintiff,  or  to  others 
similarly  situated,  the  rental  for  tables  and  other  paraphernalia 
of  the  game. 

If  the  complaint  sets  forth  a  cause  of  action,  it  is  one  for  which 
there  is  an  adequate  remedy  at  law.  It  has  been  settled  by  a  num- 
ber of  adjudications  that  an  injunction  will  not  be  issued  for  the 
purpose  of  restraining  police  officers  from  making  arrests  in  the 
execution  of  the  criminal  law  ;  that  the  court  will  leave  the  offi- 
cers to  act,  under  peril  of  damages  or  punishment  if  they  overstep 
the  authority  *with  which  the  law  has  invested  them.  Fincke  v. 
Commissioners^  66  How.  Pr.  327 ;  Burch  v.  Cavanaugh,  12  Abb. 
Pr.  N.  S.  4U;  Davis  v.  Sociely,  75  N.  7.  862;  Murphy  v.  Board, 
11  Abb.  N.  C.  387.  See,  al^o,  Peoph  v.  Moses,  140  N.  Y.  214; 
55  St  Rep.  403  ;  Kramer  v.  Board,  53  Supr.  492  ;  Cercle  Francais 
de  iHarmonin  v.  Board,  19  Abb.  N.  C.  82.  The  police  are  espec- 
ially charged  with  the  duty  of  preventing  infractions  of  the  law  on 
all  days  of  the  weeL  It  is  for  them  to  decide  who  are  guilty  of 
offenses,  and  whether  to  apprehend  the  offenders,  and  take  them 
before  the  proper  police  magistrate,  to  the  end  that  he  may  deter- 
mine, after  hearing  all  the  proofe  adduced,  if  in  the  particular  case 
there  has  been  a  violation  or  not.  For  a  court  to  interpose  by  in- 
junction restraining  the  police  from  interfering  would  be  to  decide 
m  advance  that  certain  acts  done  upon  the  Saobaih  would  not  op- 
erate as  violations  of  law;  when  the  manner  of  doing  them  in 
a  particular  instance  might  clearly  establish  an  infraction.  It 
would  prevent  the  police  from  exercising  that  surveillance  which 
their  duties  call  for,  and  might  defeat  rather  than  aid  the  ends  of 
Justica  If  the  manner  of  conducting  plaintiff's  business  on  the 
Sabbath  does  not  violate  the  criminal  Jaw,  and  the  police  wrong- 
fully interfere,  a  writ  of  habeas  corpus,  always  at  hand,  and  an 
action  for  damages,  furnish  a  complete  remedy.  To  play  billiards 
on  the  Sabbath  in  the  |)rivacy  of  one  s  own  house  is  one  thing ;  to 
keep  open  an  establishment  to  which  any  person  paying  the  fee 
may  gain  admittance  certainly  gives  it  the  character  of  a  public 
place,  within  the  meaning  of  that  term.  See  People  v.  Bixby,  67 
barb.  221.  The  interference  complained  of  seems  to  be  directed 
to  these  places  of  public  resort,  and  it  may  be  a  very  serious  ques- 
tion whether  the  defendants  are  obliged  to  leave  them  unrestrained. 
At  all  events,  each  particular  charge  must  rest  on  its  own  pecu- 
liar merits,  and  a  proper  disposition  can  only  be  made  as  each  case 
arises.  To  grant  the  relief  prayed  for  here  might  open  to  the 
public  every  house  in  the  city  for  the  playing  of  billiards,  and 
take  away  from  the  police  all  opportunity  for  supervision.  This 
might  have  a  tendency  which  a  court  of  equity  would  not  want 
to  sanction,  and  might  lead  to  acts  which  upon  proper  investiga- 
tion it  would  have  to  condemn.  Another  objection  to  the  appli- 
cation is  that  it  is  asking  the  court  to  grant  in  advance  of  a  trial 
substantially  all  the  relief  the  plaintiff  can  obtain  by  final  judg- 
ment    Motion  for  injunction  denied. 
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Minnie  Thorn,  App'lt,  v,  Adaline  Whitbeck,  Resp't 

(Oreene  County  Court,  tSled  Jcmuary,  1895.) 

1.  Justice's  ootJkT— Replevin— JtJDeMENT. 

Section  1727  of  the  Code  is  not  included  among  those  made  applicable 
to  Justice's  court. 

2.  S^ME. 

In  an  action  of  replevin  in  Justice's  court,  where  the  interest  of  the  party 
entitled  to  possession  is  limit^  or  less  than  the  actual  value  of  the  property 
replevied,  the  owner  of  the  property,  as  against  the  actual  owner,  should 
be  assessed  only  at  a  sum  which  would  be  equivalent  to  this  limited 
interest. 

8.  Boarding  house  keeper— Lien— Exempt  property. 

The  lien  of  a  boarding-house  keeper  extends  to  property  of  the  boarder 
which  is  exempt  from  execution. 

4.  Appeal— First  instance. 

A  party  who  consents  to  the  form  of  the  verdict  at  the  trial,  cannot  be 
allowed  to  object,  on  appeal,  that  it  should  have  been  different. 

Appeal  from  a  judgment,  rendered  in  favor  of  defendant 
A,  C.  Grisivoldj  for  app'lt ;  0.  H.  Porter  {E.  A.  Chase,  of  coun- 
sel), for  resp*t 

Sanderson,  J. — The  facts  conceded  or  proved  in  this  case 
show  that  the  defendant  kept  a  boarding  house  at  Cairo,  Greene 
county;  that  the  plaintiff  boarded  at  defendant's  house  from  June 

3.  1898,  to  January  9,  1894,  for  the  price  of  $4  per  week,  no  part 
of  which  account  has  been  paid ;  that  one  Augustfis  Kastendyck^ 
who  is  a  half-brother  to  the  plaintiff,  boarded  at  the  same  place 
from  August  25,  1893,  to  January  10,  1894,  at  the  price  of  $4 
per  week,  on  which  account  $32  lias  been  paid,  leaving  a  balance 
of  $46  unpaid ;  that  on  the  2d  day  of  January,  1894,  the  defend- 
ant, believing  that  the  plaintiff  and  her  half-brother  were  about  to 
remove  their  personal  effects  and  leave  her  house  without  paying 
for  their  board,  seized  these  effects,  consisting  mostly  of  wearing  ap- 
parel, then  being  in  her  house,  claiming  that  she  had  a  lien  on  them 
for  their  board.  Subsequently  Kastendyck  assigned  to  the  plaint- 
iff all  his  right  and  title  to  the  goods  belonging  to  him  that  had 
been  seized  by  the  defendant,  together  with  any  cause  of  actior> 
which  he  had  against  her  for  such  seizure.  This  action  was  brought 
by  the  plaintiff  to  recover  the  possession  of  the  above-mentioned 
personal  property.  In  the  affidavit  of  plaintiff,  made  for  the  pur- 
posie  of  procuring  a  requisition,  it  is  stated  that  the  defenaant 
claims  to  hold  the  above-mentioned  chattels  for  a  pretended  board 
bill.  In  her  answer  the  defendant  alleges  that  she  is  a  boarding- 
house  keeper;  that  the  plaintiff  is  indebted  to  her  in  the  sum  of 
$175  for  board ;  that  she  has  a  legal  lien  on  the  b«nggage  and 
gcKxls  of  the  plaintiff  for  said  sum,  and  tliat  she  seized  them  by 
virtue  of  this  lien.  She  also  demands  that  they  be  returned  K> 
her  possession.     The  trial  was  had  before  J.  Burr  Hall,  Esq.,  a 

4"u8tice  of  the  peace  of  the  town  of  Cairo,  and  a  jury.     The  jury 
wrought  in  a  verdict  that  the  defendant  is  entitled  to  the  posses- 
sion of  the  chattels  in  dispute,  and  that  the  value  thereof  was  $120. 
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The  return  of  the  justice  states  that  the  form  of  the  verdict  was 
written  by  the  court  and  handed  to  the  jury  before  they  went  out 
by  consent  of  the  counsel.  The  justice  rendered  judgment  that 
the  defendant  recover  of  the  plaintiff  the  property  replevied,  de- 
scribing it,  or  the  sum  of  $120  in  case  delivery  cannot  be  had, 
and  also  the  costs  of  the  action  $9.45,  amounting  in  all  to  $129.45. 

It  is  claimed  bv  the  appellant  that  there  is  error  in  the  verdict 
and  judgment;  that  as  the  plaintiff  is  the  general  owner  of  the 
chattels,  and  the  defendant  nad  only  a  special  property  therein, 
the  verdict  should  have  awarded  to  the  defendant  a  fixed  sum, 
amounting  to  her  bill  for  board,  representing  her  interest  in  these 
chattels,  and,  if  it  is  not  collected,  the  delivery  of  the  chattels.  Code 
Civil  Proa  §§  1727,  1730.  No  objection  was  raised  on  the  trial 
to  the  form  of  the  verdict,  nor  was  any  question  made  that  it  was 
different  from  what  had  been  agreed  upon.  The  above-mentioned 
sections  relate  to  actions  in  courts  of  record,  and  unless  provision 
is  made  therefor  Would  not  apply  to  justices' courta  Section 
2931  provides  that  section  1873,  section  1731,  excluding  subdi- 
vision 1  thereof,  and  sections  1722,  1726,  1730,  1732-1735,  apply 
to  the  proceedings  in  an  action  in  a  justice's  court  to  recover  a 
chattel.  Section  1727  provides,  among  other  things,  that  the 
value  of  the  chattel  shall  not  be  fixed  where  the  defendant  has 
only  a  special  property  in  the  chattel  replevied  and  the  value  of 
the  chattel  is  greater  than  the  value  of  the  special  property  or  the 
sum  charged  upon  the  property  by  reason  thereof,  in  which  case 
the  value  of  the  special  property  or  the  sum  so  charged  must  be 
fixed.  This  section,  however,  is  not  included  among  those  made 
applicable  to  justices'  courta 

Moreover,  subdivision  1  of  section  1731,  which  prescribes  the 
form  of  an  execution  in  a  case  specified  in  section  1727,  is  also  not 
applicable  to  justices'  courts.  Section  3019  provides  for  a  tran- 
script to  be  made  of  a  justice's  judgment  which  has  been  rendered 
for  the  recovery  of  a  chattel,  or  for  the  value  thereof,  in  case  a  re- 
turn thereof  cannot  be  had ;  but  makes  no  provision  for  a  tran- 
script of  the  peculiar  form  of  judgment  obtained  under  section 
1727.  It  seems  to  me  obvious  that  the  legislature  did  not  intend 
to  make  the  last-mentioned  section  applicable  to  justices'  courts, 
but  left  the  practice  upon  this  class  of  cases  the  same  as  it  alwavs 
had  been.  If  section  1727  does  not  apply  to  justices'  courts,  the 
reference  to  that  section  in  section  1730  is  also  nugatory,  so  far  as 
these  courts  are  concerned.  This  is  also  the  view  taken  of  it  by 
both  Bliss  and  Throop  in  their  notes  to  the  Code. 

It  is  not  necessary,  howevej*,  that  section  1727  should  apply  to 
justices'  courts  in  order  to  assimilate  judgments  recovered  in  such 
courts  to  those  recovered  in  courts  of  record  for  the  possession  of 
personal  property,  where  the  interest  of  the  successful  party  is  spe- 
cial. Under  the  provisions  of  the  Revised  Statutes  it  was  the  set- 
tled doctrine  that  wliere  the  interest  of  tlie  party  entitled  to  the 
possession  is  limited  or  less  than  the  actual  value  of  the  property 
replevied,  the  value  of  the  property,  as  against  the  actual  owner, 
should  be  assessed  only  at  a  sum  which  would  be  equivalent  to 
this  limited  interest     Rhoads  v.  Woods^  41  Barb.  471,  476 ;  Rus- 
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^l  V.  Butierfield,  21  Wend.  300,  303.  The  form  of  the  verdict 
and  judgment  remained  the  same  as  in  cases  where  the  interest  of 
the  successful  party  was  absolute,  but  the  value  of  the  goods  was 
the  value. of  the  lienholder's  special  property.  The  Code  intended 
that  this  practice  should  be  continued  in  justices*  courts,  and  does 
not  require  of  them  the  more  complicated  course  pointed  out  in 
section  1727.  The  counsel  for  the  plaintilBE  gave  nis  consent  to 
the  form  of  the  verdict  rendered,  and  should  not  now  on  appeal 
be  allowed  to  object  for  the  first  time  that  it  should  have  been 
different  See  upon  this  last  point  Van  Rensselaer  v.  Mouldy  77 ' 
Hun,  553;  60  St.  Rep.  394;  Bradner  v.  Howard,  14  Hun,  420. 

It  only  remains  to  be  seen  whether  the  verdict  and  judgment 
do  not  conform  to  the  practice  above  pointed  out  Section  1727 
only  applies  where  the  value  of  the  chattel  is  greater  than  the 
value  oi  the  special  property.  It  must  be  assumed,  for  the  pur- 
poses of  this  appeal,  that  the  plaintiff  was  living  at  defendant's 
under  an  obligation  to  pay  for  her  board.  The  plaintiff  came 
to  defendant's  house  on  the  3d  day  of  June,  1893,  and  remained 
there  until  January  10,  1894,  a  period  of  thirty-one  weeks  and 
two  days,  for  which  she  was  to  pay  $4  per  week.  This  would 
amount  to  at  least  $124.  Kastendyck  boarded  at  the  same 
place  from  August  25, 1893,  to  January  10, 1894,  a  period  of  nine- 
teen and  one-half  weeks,  at  $4  per  week.  This  would  amount  to 
$78,  from  which  is  to  be  deducted  a  payment  of  $32,  leaving  a  bal- 
ance due  from  him  of  $46.  In  all  the  aefendant's  interest  in  the  prop- 
erty replevied  amounted  to  $170.  With  this  agrees  the  testimony 
of  John  H.  Whitbeck,  who  says  that  he  heard  witness  Simpkins 
tell  the  plaintiff  that  she  owed  the  defendant  about  $170, — a  sum 
which  is  far  in  excess  of  the  value  of  the  property  that  had  been 
replevied.  For  the  purpose  of  sustaining  the  judgment,  we  have 
the  right,  in  view  of  the  evidence,  to  assume  that  the  jurj  found 
that  defendant's  ipterest  in  the  property  was  greater  than  its  value. 
The  plaintiff  was  not  injured  by  the  form  of  the  verdict  and  judg- 
ment rendered  and  suffered  no  injustice  thereby. 

The  defendant  contends  that  the  goods  in  question,  or  some  of 
them,  are  exempt  from  levy  and  sale  on  execution,  and  that,  there- 
fore, the  defendant  had  no  lien  on  them  for  board.  It  is  imma- 
terial whether  these  goods,  or  any  of  them,  were  exempt  from  levy 
and  sale  of  execution  or  not  A  lien  may  exist  either  by  express 
<»ntract  or  by  operation  of  law  on  personal  property  that  is  ex- 
empt from  a  levy  under  an  execution.  The  rule  is  that  the  lien 
of  an  innkeeper,  which  is  identical  with  that  of  a  boarding-house 
keeper,  extends  of  property  of  the  guest  which  is  exempt  from  ex- 
ecution, such  as  a  coat,  for  whose  recoveiy  replevin  is  brought 
against  the  innkeeper.  11  Am.  &  Eng.  Enc.  Law,  39;  Swan  v. 
bournes,  47  Iowa.  501. 

It  is  further  contended  by  plaintiff  that  the  defendant  had  no 
right  to  prove  her  claim  against  Kastendyck  for  board,  for  the 
reason  that  no  such  defense  was  set  up  in  the  answer.  The  plaint- 
iff states  in  her  affidavit  for  a  requisition  that  the  defendant  claims 
to  hold  the  property  for  an  alleged  hoard  bill.  She  could  not, 
St.  Eep.,  f  ol.  LXVI.        69 
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therefore,  have  been  surprised  at  the  defense  made  on  the  triaL 
Defendant  s  answer  in  substance  alleges  that  she  had  a  legal  Men 
on  the  baggage  and  goods  of  the  plaintiff  for  $175  as 'boarding- 
house  keeper.  This  amount  must  include  the  claim  for  Kasten- 
dvck  s  board.  Tlie  direction  of  the  Code  is  that  any  error  or  de- 
fect in  the  pleadings  which  does  not  affect  the  substantial  rights  of 
the  advese  party  must  be  disregarded.  Code,  §  723.  No  rights, 
substantial  or  otherwise,  are  affected  by  disregarding  this  defect, 
if  it  exists,  in  the  answer.  Besides,  this  would  be  a  proper  case  to 
amend,  even  on  appeal,  if  it  is  necessary  to  do  so  in  order  to  sus* 
tain  the  judgment     Harris  v.  Twnbridge^  88  N.  Y.  92,  97. 

Plaintiff  objects  to  the  evidence  of  the  defendant  that  the  plaint- 
iff boarded  with  her  three  years  prior  to  1893.  In  the  conflict  of 
testimony  as  to  whether  plaintiff  was  a  boarder  or  an  invited  guest,, 
this  evidence  would  be  a  circumstance  bearing  upon  this  question. 
Even  if  it  were  not  so,  the  testimony  is  immaterial,  and  it  would 
not  be  in  the  interest  of  justice  to  reverse  the  judgment  upon 
this  ground.  The  introduction  of  evidence  as  to  the  consideration 
paid  by  the  plaintiff  to  Kastendyck  for  an  assignment  of  his  right 
of  action  against  the  defendant  is  immaterial,  and  does  not  affect  the 
merits.  This  evidence  onlv  relates  to  that  portion  of  the  goods 
which  belonged  to  KastencTyck,  and  does  not  in  any  way  affect 
the  right  of  the  plaintiff  to  the  goods  which  had  been  taken  from 
her.  The  verdict  of  the  jury  was  in  favor  of  the  defendant  for  the 
recovery  of  the  possession  oi  all  the  goods  which  had  been  seized 
by  her.  This  snows  that  the  jury  were  not  influenced  by  this  im- 
material testimony.  The  lien  of  the  defendant  on  the  goods  of 
Kastendyck  was  established  beyond  controversy. 

The  question  put  to  the  defendant  as  to  her  charge  per  week 
for  boarders  other  than  plaintiff  and  Kastendyck  mei-ely  bore  up- 
on  the  worth  of  plaintiff  board.  The  jury  might  arrive  at  the 
conclusion  that  the  price  of  plaintiffs  board  per  week  had  not 
been  agreed  upon;  they  might  then  take  this  evidence  into  consi- 
deration in  determining  what  plaintiff's  board  was  really  worth. 
In  view  of  the  evidence,  this  testimony  was  at  least  harmless.  The 
question  put  to  witness  Lasher  by  plaintiff  s  counsel,  whether  he 
had  not  frequently  taken  the  defendant  out  riding  nights,  was 
clearly  within  the  discretion  of  the  trial  court  These  are  substanti- 
ally all  the  grounds  uiged  by  the  appellant  for  a  reversal  of  the 
judgment  As  all  intendments  should  be  taken  in  favor  of  sus- 
taining the  judgment,  and  no  errors  of  importance  occurred  on 
the  trial,  justice  will  be  better  administered  by  affirming  this  judg- 
ment than  by  any  other  disposition  that  can  be  made  of  it 

Judgment  affirmed. 

In  the  Matter  of  the  Application  for  the  Probate  of  the  Will  of 
Julia  Ann  Spratt,  Deceased. 

{Surrogate's  Court,  New  York  County ^  Filed  January,  1895.) 
Will — Uudue  influence. 

The  second  will  was  held,  under  the  facts  and  circumstance  of  the  caae, 
to  have  been  procured  by  undue  influence,  and  was,  for  that  reason  denied 
probate. 
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Application  for  the  probate  of  a  will. 

Charles  H.  Beckett,  for  the  will  of  April  24;  Robert  L,  Harrison^ 
for  the  will  of  May  26. 

Fitzgerald,  S. — Two  papers,  each  purportng  to  be  a  will  of 
Mrs.  Julia  Ann  Spratt,  have  been  presented  f6r  probate.  The 
first  was  executed  on  April  24,  1893,  and  the  second  SI  days, 
after,  on  the  25th  of  May.  The  general  scheme  of  each  is  the 
same,  except  that  the  residuary  estate,  which,  by  the  first  paper,  is 
given  in  equal  shares  to  three  ladies  therein  named,  in  the  second 
is  left  to  W  illiam  Nelson  Le  Page,  who,  under  the  first  will  receives 
nothing.  A  trust  fund  of  $3,500,  provided  for  Simon  Hazelton  in 
the  first,  is  reduced  to  $3,000  io  the  second.  The  executors,  three 
in  number,  are  the  same  in  each  instrument,— one  being  Le  Page 
the  principal  beneficiary  named  in  the  second  paper.  The  estate 
of  MI'S.  Spratt  consists  of  a  house  and  lot  on  E:ist  Fortieth  street, 
a  quantity  of  gold  coin  and  bank  notes,  some  United  States  bonds, 
and  a  certain  indebtedness  of  Le  Page,  the  amount  of  which  is  in 
dispute.  The  whole  estate  is  claimed  by  the  contestants  of  the 
last  will  to  be  of  the  value  of  about  $25,000.  Mrs.  Spratt  was  a 
woman  of  seventy  years  of  age  or  over. «  For  several  years  her 
right  side  had  been  paralyzed,  and  lier  speech  was  sometimes 
affected  thereby.  She  was  a  generous  nature,  inclined  to  be  con- 
fiding, but  at  times  she  was  resolute  in  expressing  her  views. 
Both  papers  were  executed  in  accordance  with  the  requirements  of 
the  statute,  when  she  was  possessed  of  the  mental  capacity  to  make 
a  will.  The  only  question  for  me  to  decide  is  that  of  undue  i«- 
fluenoe,  which  the  beneficiaries  un<ler  the  first  will  have  put  in 
issue  in  respect  of  the  paper  of  May  25th.  Mrs.  Spratt  died  on 
the  18th  day  of  October,  1893,  about  five  months  after  the  execu- 
tion of  the  paper  last  in  date.  She  hacl  been  for  several  years  in 
feeble  healin.  None  of  the  legatees  and  devisees  named  in  either 
paper  are  of  kin.  There  can  be  no  doubt  tliat  the  will  of  April 
24th  expressed,  uninfluenced,  Mrs.  Spratt's  testamentary  wishes  at 
the  date  of  its  execution,  and  that  she  then  not  only  had  no  thought 
of  making  a  provision  for  Le  Page,  but  that  her  settled  purpose 
was  to  give  her  residuary  estate  to  Mrs.  Clara  Spratt,  Mrs.  McGrath, 
and  Mra  McCandless,  of  whom  she  had  spoken  in  most  friendly 
terms,  and  with  a  sense  of  gratitude  for  their  care  for  and  their 
attention  to  her  during  her  illness.  I  am  convinced  that  she  was 
dissatisfied  with  Le  Page,  because,  in  his  previous  transactions 
with  her,  he  had  gained  possession  of  the  larger  portion  of  her  per- 
sonal estate,  amounting  to  nearly  $10,000,  if  not  more,  and  for 
which  she  held  his  notes ;  and,  though  there  is  a  pretense  that  she 
had  received  from  Le  Page  security  for  his  indeotedness,  as  mat- 
ter of  fact  it  was  worthless.  The  circumstances  attending  the 
preparation  of  the  will  of  April  2-ith  are  important  to  be  considered. 
On  the  8th  of  April,  Mrs.  Spratt  sent  for  Mr.  Ward,  an  attorney, 
to  come  to  her  residence.  He  called,  and  after  a  brief  consulta- 
tion an  appointment  was  made  for  the  12th,  when  he  received 
from  her  instructions  for  the  provisions  of  the  will.  On  the  20th 
he  again  visited  her,  with  a  draft  of  the  instrument,  read  it  to  her, 
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and  she  expressed  her  satisfaction,  except  in  respect  to  a  minor 
matter,  which  sne  wished  to  have  changea.  Mr.  Ward  took"  the 
draft  away,  wrote  the  will,  and  on  the  24th  came  to  her  residence, 
bringing  with  him  Mr.  Hubbard,  also  an  attorney,  to  act  as  the 
second. subscribing  witness.  The  paper  was  then  executed.  No 
person  interested  in  the  will  was  present  at  either  interview,  and 
on  the  occasion  of  the  execution  no  one  was  in  the  room  with  Mrs. 
Spratt,  except  the  subscribing  witnesses.  All  the  facts  proven  in 
connection  with  the  preparation  of  the  paper  show  that  it  was  a 
matter  of  care  and  deliberation  with  her,  and  that  its  execution 
was  her  free  and  unconstrained  act  Atone  of  her  interviews  with 
Mr.  Ward  she  imagined  that  she  saw  Le  Page  passing  the  house- 
She  expressed  apprehension  lest  it  be  he,  and  stated  that  she  did 
not  wish  him  to  know  anything  about  it  Such  being  the  facts  in 
respect  to  the  origin  of  the  will,  her  relations  with  the  residuary 
•legatees,  and  her  feelings  of  aversion  to  Le  Page,  the  scheme  of 
the  first  instrument  was  rational,  and  one  which  would  be  expected 
under  the  circumstances.  These  facts  stand  in  sharp  contrast  wiili 
those  attending  the  preparation  of  the  second  paper.  On  the  25th 
day  of  May,  1893,  it  came  to  the  knowledge  of  Le  Page  and  his 
wife  that  Mrs.  Spratt  had  a  month  previously  executed  a  will. 
Though  they  deny  it,  I  have  no  doubt  that  they  had  learned, 
either  by  reading  the  paper  or  otherwise,  that  Le  Page  had  not 
been  named  as  a  legatee,  though  appointed  one  of  the  executors. 
Immediately  he  went  to  the  office  of  Mr.  Harrison,  his  attorney, 
and  made  an  appointment  for  him  to  call  at  Mrs.  Spratt*s  residence 
to  |)repare  a  will.  On  that  afternoon  Mr.  Harrison  went  as  re- 
quested. From  Mrs.  Spratt  he  received  the  instrument,  and  he  at 
once  wrote  the  instrument,  arid  it  was  then  duly  executed.  The 
whole  transaction,  from  the  giving  of  the  directions  to  Mr.  Har- 
rison to  the  signing  of  the  paper  by  Mi's.  Spratt  and  the  witnesses, 
was  in  the  presence  of  Le  Page,  the  party  most  deeply  interested 
under  it,  and  a  part  of  the  time  in  the  presence  of  his  wife.  Thus, 
within  a  month,  the  residuary  legatees  in  the  first  will,  for  whom 
Mra  Spratt  had  expi'essed  gratitude  for  their  kindness,  were  dis- 
inherited, and  Le  Page,  in  respect  of  whom  she  desired  that  he 
know  nothing  about  the  preparation  of  the  first  will,  was  sub- 
stituted in  their  place,  to  inherit  the  larger  part  of  the  estate.  Mr. 
Harrison  was  not  informed  by  Le  Page  of  the  existence  of  the 
previously  will.  His  connection  with  the  paper  in  contest  was 
that  of  a  reputable  attorney,  acting  in  good  faith,  under  the  belief 
that  he  was  carrying  out  Mrs.  Spratt's  wishe?. 

The  contestants  availed  themselves  of  the  right,  under  section 
2618  of  the  Code  of  Civil  Procedure,  to  examine  as  witnessesMr. 
and  Mrs.  Le  Page.  From  their  testimony,  and  the  facts  shown  by 
the  documentary  evidence  produced,  Le  Page  appears  in  an  un- 
enviable light  For  several  years  he  had  taken  advantage  of  the 
good  nature  of  a  feeble  old  woman,  had  obtained  loans  fron)  her 
to  the  amount  of  nearly  $10,000,  if  not  more,  without  adequate,  if 
any,  security.  In  view  of  his  character,  as  shown  by  his  own 
evidence,  the  procurement  of  a  will  in  his  favor  would  be  a  nat- 
ural sequence  of  a  scheme  to  cancel  his  debt  to  Mrs.  Spratt     Le 
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Page's  relations  to  Mrs.  Spratt  were  of  such  a  close  and  confiden- 
tial i^ture  that,  when  all  the  facts  are  considered,  a  presumption 
of  undue  influence  exerted  by  him  in  the  procurement  of  the  will 
was  raised,  which  it  was  incumbent  on  him  to  rebut  if  the  paper 
is  to  be  admitted  to  probate.  He  has  not  only  failed  in  this,  but 
his  testimony  on  many  matters  is  contradictory.  He  professed 
not  to  remember  many  facts  which  he  should  have  recalled,  and, 
with  reluctance,  admitted  others  which  told  against  him.  His 
testimony  is  unworthy  gf  belief  when  inconsistent  with  facts  other- 
wise shown  in  the  case.  He  is  confessedly  bankrupt,  and  his  eflfort 
was  to  relieve  himself  from  his  embarrassments  by  getting  posses- 
sion by  the  will  of  the  larger  part  of  Mrs.  Spratt  s  estate.  His 
duplicity  is  shown  by  his  inducing  Mrs.  Spratt  to  begin  a  collusive 
action  against  him  for  indebtedness  to  the  amount  of  $13,000,  and 
suggesting  facts  to  be  set  forth  in  the  declaration;  yet  he  inter- 
posed a  plea  denying  the  indebtedness.  The  evidence^  oral  and 
written,  convinces  me  that  the  suit  was  a  scheme  devised  by  him 
in  fraud  of  his  creditors  in  the  proceedings  in  bankruptcy.  So  far 
from  removing  the  presumption  of  undue  influence,  his  own  testi- 
timony  has  strengthened  it  If  the  will  is  to  be  sustained  as  the 
free  act  of  Mi*s.  Spratt,  it  must  depend  wholly  on  the  testimony  of 
the  subscribing  witnesses,  who  saw  nothing  to  lead  them  to  sup- 
pose that  any  unlawful  influence  was  exerted.  What  occurred  be- 
tween Mrs.  Spratt  and  Le  Page  on  the  25th  of  May,  after  his  re- 
turn from  Mr.  Harrison's  office,  has  not  befen  shown.  Mrs.  Spratt 
is  dead,  and  Le  Page  was  not  a  competent  witness  to  testify  to 
communications  between  them.  But  so  radical  a  change  in  the 
disposition  of  the  residuary  estate  within  a  month  cannot  be  ac- 
counted for,  in  view  of  Mrs.  Spratt's  previous  declarations,  except 
on  the  theory  of  moral  coercion,  which  was  easily  exerted  upon  a 
paralytic,  aged  woman,  who  was  not  allowed  to  give  her  instruc- 
tions to  the  attorney  except  in  Le  Page's  presence.  It  is  not  nec- 
essary to  set  forth  in  detail  the  many  facts  disclosed  by  the  evi- 
dence which  show  Le  Page's  ways  in  his  business  transactions, 
and  which  reflect  against  his  integrity,  not  only  in  his  relations 
with  Mrs.  Spratt,  but  others.  I  am  convinced  that  the  paper  of 
May  25,  1893,  propounded  by  him,  was  the  result  of  undue  influ- 
ence, and  should  be  denied  probate,  and  that  that  of  April  24th 
should  be  admitted.  Present  a  decree  accordingly.  Ordered  ac- 
cordingly. 


In  the  Matter  of  the  Application  for  the  Probate  of  the  Will  of 
Nicholas  Seagrist,  Deceased. 

(Suirogate^B  Court,  New  York  County,  Filed  January,  1895,) 

1.  Will— Execution. 

In^he  execution  of  a  wiU,  a  declaration  that  the  paper  was  the  testator's 
last  will,  made  either  directly  by  him  in  words^  or  as  an  affirmative  re- 
ponse  to  a  question,  is  sufficient. 

2.  Same. 

Where  there  are  no  circumstances  showing  want  of  good  faith,  it  is  not 
necessary  to  prove  that  the  testator  gave  the  instructions  for  the  will,  that 
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he  read  it,  that  it  was  read  to  him  or  that  he  was  niade  acquainted  with  its 
contents  at  the  time  of  the  execution. 

8.  Same— Capacity. 

A  person,  though  very  feeble  and  within  a  few  hours  of  his  death,  is 
possessed  of  testamentary  capacity,  if  he  is  able  to  call  to  mind  the  char- 
ter and  extent  of  his  estate,  and  express  his  wishes  in  regard  to  its  final  dis- 
position. 

4.  Samb— Unou£  imflubncb. 

In  the  absence  of  prpof  that  any  one  suggested  to  the  testator  the  dis- 
positions contained  in  the  will,  which  conform  to  his  expressed  intentions, 
the  mere  fact  that  the  principal  beneficiary  had  the  opportunity,  and  eren 
the  motive,  to  secure  the  largest  share  of  the  property,  does  not  import  the 
exercise  by  her  of  undue  influence. 

5.  EviDBNCB— Declarations. 

The  declarations  of  a  party  in  interest,  even  a  principal  legatee  in  the 
will,  cannot  militate  against  the  interest  of  the  legatees. 

Application  for  probate  of  will. 

Leiois  Johnston  and  EdwardW.  S.  Johnston^  for  proponents ;  Ber- 
nard J.  Tinneyy  for  Theresa  Seagrist;  Robert  E,  Beyo^  Edward  & 
Clinch,  John  P,  Phelan,  and  Joseph  H.  HayeSy  for  contestants; 
Edwin  B,  Root  and  Qilbert  W,  Minor^  special  guardians. 

Fitzgerald,  S. — Nicholas  Seagrist  died  early  on  the  morning 
of  April  15,  1894.  He  was  advanced  in  years,  and  was  a  bach- 
lor.  At  four  o'clock  in  the  afternoon  of  April  14th,  eight  hours 
previous  to  his  death,  he  signed  the  paper  propounded  as  his  will, 
and  it  was  attested  by  five  witnesses,  two  being  physicians,  a  fath- 
er and  son,  the  elder  of  whom  had  been  his  attending  physician. 
Two  other  witnesses  were  also  a  father  and  son,  the  elder  a  clergy- 
man, neither  of  whom  had  had  any  previous  acauaintance  with  the 
deceased.  The  fifth  witness  was  a  lady  friend  of  Mrs.  Tlieresa 
Seagrist,  the  principal  legatee  under  the  will,  who  was  a  niece  of 
the  testator  and  is  the  wife  of  the  executor.  There  was  also  pres- 
ent at  the  execution  Mr.  Orrell,  who  had  been  for  many  years  the 
attorney  of  the  deceased,  was  his  confidential  friend,  and  had 
drawn  the  instrument  in  question  at  his  own  home  in  Brooklyn 
on  April  13th,  the  previous  day,  as  he  states,  from  instructions 
that  lie  previously  received  from  the  decedent  The  probate  of 
the  paper  is  resisted  upon  all  the  grounds  usually  interposed  to 
contested  wills.  •  Each  subscribing  witness  testified  to  the  facts  es- 
sential to  a  valid  execution.  The  statements  only  differ  in  respect 
to  details.  Where  the  Dra  Campbell  state  that  the  declaration 
that  the  paper  was  his  will  was  made  by  the  deceased  as  an  af- 
firmative response  to  a  question  put  by  Mr.  Orrell,  the  Messrs. 
Treat  and  Miss  Wood  worth  state  that  the  declaration  was  in'words 
that  the  paper  was  his  will.  Their  testimony  is  confirmed  by  that 
of  Mr.  Orrell.  Either  the  memories  of  the  Drs.  Campbell  or  those 
of  the  other  four  witnesses  are  at  fault  in  respect  to  the  form  of 
the  declaration ;  but  that  the  statutory  requirement  in  respect 
thereto  was  complied  with  in  one  or  the  other  form  cannot  be 
questioned.  Six  respectable  people,  two  of  whom  had  never  be- 
fore met  Mr.  Seagrist  or  the  other  witnesses,  can  hardly  be  sap- 
posed  to  have  entered  into  a  conspiracy  to  foist  a  fictitious  testa- 
ment upon  Mr.  Seagrist. 
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The  contestants  claim  that  there  is  no  evideace  that  Mr.  Sea- 
grist  knew  the  contents  of  the  instrument  he  signed  Mr.  Orrell 
testifies  that  it  was  drawn  in  accordance  with  the  instructions  re- 
ceived by  him  from  Mr.  Seagrist  I  have  already  decided  upon 
.authority  that,  where  therfe  are  no  circumstances  showing  want  of 
good  faith,  it  is  not  necessary  to  prove  that  the  testator  gave  the 
instructions  for  the  will,  that  he  read  it,  that  it  was  read  to  hitn, 
or  that  he  was  made  acquainted  with  its  contents  at  the  time  of 
the  execution.  In  re  Halts  Will,  5  Misc.  Rep.  461,  and  cases  there 
cited.  But  in  this  case  Mr.  Orell  testifies  to  the  instructions  re- 
ceived, and  that  he  followed  them  in  drafting  the  paper. 

In  respect  to  Mr.  Seagrist's  mental  capacity,  it  is  shown  that 
while  he  was  very  ill,  and  near  to  his  death,  he  had  sufficient 
strength  to  take  the  pen,  apd  in  a  feeble  manner  si^n  his  name  to 
the  paper,  declare  its  character  ,  and  request  the  witnesses  to  at- 
test it,  and  each  of  the  five  testify  that  lie  was  of  sound  mind  at 
the  time.  It  is  also  shown  that  he  was  a  successful  and  prosper- 
ous man  of  affairs,  though  modest  and  reticent  in  referring  to 
them;  that  he  had  accumulated  property  of  moi'e  than  a  quarter 
of  a  million  dollars;  that  he  had  been  accustomed  in  a  small  way 
to  draw  and  superintend  the  execution  of  legal  papers,  including 
wills,  and  attending  to  their  probate.  Unless  the  testimony  of 
iir.  Orrell  is  to  be  wholly  discredited,  for  which  I  see  no  reason, 
Mr.  Seagrist  was  able  to  call  to  his  mind  the  character  and  extent 
of  his  estate,  and  express  his  wishes  in  regard  to  its  final  disposi- 
tion, not  only  at  the  time  he  gave  the  instructions,  but  at  the  time 
of  the  execution  of  the  paper,  and  there  is  nothing  in  the  evidence 
to  lead  me  to  doubt  that  tiis  mind  did  intelligently  accompany 
the  act  of  execution.  The  signing  immediately  afterwards  of  the 
two  satisfaction  pieces  to  mortgages,  though  feebly  done,  one  with 
his  mark,  followed  by  his  death  a  few  hours  afterwards,  does  not 
lead  me  to  doubt  his  capacity  to  execute  either  the  will  or  the  sat- 
isfaction piecea  The  scheme  of  the  instrument  was  simply  a  gift 
of  his  personal  estate  to  a  favorite  niece,  and  a  devise  of  one-half 
of  his  real  estate  to  her,  and  the  residue  to  his  other  nieces  and 
nephews,  all  of  whom  are  named  in  the  instrument. 

In  respect  to  the  issue  of  undue  influence,  the  relations  of  Mr. 
Seagrist  to  his  kindred,  all  of  the  same  degree,  show  excellent 
reasons  for  the  discrimination  in  favor  of  his  niece,  Mrs.  Seagrist. 
She  had  been  left  an  orphan  in  childhood,  and  had  been  commend- 
ed to  his  care  by  her  father.  Mr.  Seagrist  had  been  her  guardian, 
and  she  was  unaer  his  eye  thenceforward ;  was  a  member  of  his 
household  ;  and  when  she  married,  with  his  approval,  her  husband 
also  became  one  of  the  family.  Mr.  Seagrist  spoke  in  affectionate 
terms  of  his  niece  and  in  praise  of  her  husband.  Not  once,  but 
on  various  occasions,  he  stated  that  she  should  be  the  principal 
object  of  his  testamentary  consideration.  In  respect  to  his  other 
nieces  and  nephews,  his  declarations  showed  that  he  entertained 
for  them  little  or  no  affection  ;  that,  while  he  was  indifferent  to 
all,  for  some  he  had  a  feeling  of  repugnance.  Had  he  disinherited 
them,  the  act  would  not  have  been  at  variance  with  his  expressed 
sentiments.     There  is  no  proof  that  any  person  suggested  to  the 
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decedent  the  dispositions  contained  in  the  will,  and  I  have  every 
reason  to  believe  that  the  scheme  of  the  instrument  was  Mr.  Sea- 
grist's  own.  Though  his  favored  niece  had  the  opportunity,  and 
even  the  motive,  to  secure  the  largest  benefaction,  the  fact  does 
not  import  the  exercise  by  her  and  her  husband  of  undue  influence. 
Those  who  raise  the  issue  must  prove  it  affirmatively.  It  is  sel- 
dom that  its  exercise  can  be  shown  by  direct  proof.  The  contest- 
ants seek  to  sustain  their  case  mainly  by  showing  the  declarations 
of  the  husband  of  the  principal  legatee,  that  the  deceased  did  not 
want  to  make  a  will,  but  that  the  doctor  **got  around"  him,  and 
he  consented,  which  statement  the  husband  denies.  Other  state- 
ments of  the  husband  are  also  prpven.  But  in  this  court  it  is- 
well  settled  that  the  declarations  of  a  party  in  interest,  even  a 
principal  legatee,  cannot  militate  against  the  interest  of  the  lega- 
tees.    La  Ban  v.  Vanderbilt,  3  Redf.  Sur.  399,  408. 

The  contestants  also  urge  that  the  failure  of  certain  witnesses 
to  disclose  the  fact  that  the  satisfaction  pieces  were  executed  after 
the  will  had  been  signed  and  attested  should  be  considered  as  a 
link  in  the  chain  of  evidence  to  establish  undue  influence.  They 
are  not  inconsistent  with  the  unconstrained  action  of  the  testator. 
Nor  doas  the  fact  that  the  husband  of  the  principal  I^atee,  in 
endeavoring  to  get  letters  of  temporary  administration,  stated  that 
the  personal  estate  did  not  exceed  $8,000  have  any  greater  signifi- 
cance. Such  facts  may  raise  doubts  in  respect  to  the  good  faith 
of  the  persons  who  make  the  statements,  but  they  do  not  justify 
the  rejection  of  a  will  which  conforms  to  the  declarations  of  the 
deceased,  and  are  consistent  with  the  relatione  shown  to  have  been 
sustained  by  him  to  the  diflEerent  parties  in  interest  I  have  care- 
fully read  the  able  briefs  of  counsel,  and,  without  presenting  an 
analysis  of  the  large  volume  of  testimony  taken  in  the  proceeding, 
it  is  sufficient  to  state  as  my  conclusion  that  the  contestants  havs^ 
failed  to  overcome  the  case  presented  by  the  proponents,  and  I 
will  sign  the  decree  admitting  the  paper  to  probate. 

Probate  granted. 

In  the  Matter  of  the  Application  to  Sell  Real  Estate  of  Edward 
Howard,  Deceased,  for  Payment  of  Debts. 

(Surrogate's  Court,  (Jaitaraugus  County,  Filed  January,  1895,) 

1.  Limitation— Deceased  debtor. 

Where  the  surety  pays  the  debt  after  the  death  of  the  principal,  the 
statute  of  limitations  does  not  begin  to  run  until  the  appointment  of  a 
legal  representative. 

2.  Executors— Sale  to  pay  debts. 

Under  §  2759  of  the  Code,  a  proceeding  to  sell  kind  may  be  instituted, 
though  there  has  been  no  judicial  settlement  of  the  accounts  of  the  admin- 
istrator. 

8.  Same. 

Where  there  has  been  no  such  settlement,  the  petitioner  assumes  the 
burden  of  showing  affirmatively  that  all  the  personal  property  applicable 
to  debts  and  f  :neral  expenses  has  been  so  applied,  or  that  the  executors  or 
administrators  have  used  reasonable  diligence  in  converting  and  applyins: 
the  personal  property  to  the  [Miyment  of  debts  and  funeral  expenses  and 
that  it  is  insufficient. 
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4.  Sake. 

The  fact  that  the  claim  of  the  petitioner  is  disputed  ia  such  proceeding, 
does  not  deprive  the  surrogate's  court  of  jurisdiction  to  determhie  its 
validity. 

5.  Samb— Laches. 

Such  an  application,  instituted  twenty-nine  years  after  the  death  of  the 
debtor,  until  which  time  no  personal  representative  had  been  appointed,, 
will  not  be  denied  on  the  ground  of  laches,  where  the  contestant  had  a 
prior  right  to  the  administratorship. 

6.  Bams. 

A  quit-c!aim  conveyance  by  the  devisees  of  their  interest  in  such  real 
estate  to  a  claimant  against  the  estate,  does  not  deprive  the  latter  of  his 
right  to  maintain  such  proceeding. 

-Application  to  sell  real  estate  for  payment  of  debts. 
Wm.  Woodbury  and  D.  E,  PoweU^  for  petitioner ;  J.  G,  Becordj 
for  Julia  A.  Hogan ;    W,  H.  Henderson^  for  contestant 

Davie,  S. — This  proceeding  was  instituted  in  view  of  the  de- 
termination of  the  court  of  appeals  in  Hogan  v.  Kavanaugh^  138 
N.  Y.  417 ;  52  St  Rep.  884  Edward  Howard  died  in  the  month 
of  September,  1864,  leaving  a  widow,  one  son,  and  three  daugh- 
ters. His  will  bearing  date  March  24,  1864,  with  a  codicil  thereto, 
dated  April  21st  of  the  same  year,  was  admitted  to  probate  January 
25,  1865.  No  executor  was  named  in  the  will  or  codicil,  and  no  let- 
ters were  issued  until  October  9, 1893,  when  letters  of  administra- 
tion, with  the  will  annexed,  were  issued  to  Deborah  Kavanaugh, 
a  daughter  of  testator  and  the  wife  of  the  petitioning  creditor. 
She  caused  the  usual  notice  to  creditors  to  be  published,  and  the 
claim  of  the  petitioner  was  the  only  one  presented.  The  petition 
in  this  proceeding  was  filed  March  27,  1894.  At  the  time  of  the 
testators  death  there  were  outstanding  thirteen  promissory  notes, 
of  $100  each,  all  signed  by  the  testator  and  the  petitioner,  none  of 
which  were  due  at  testator's  death.  Upon  or  alter  their  maturity 
these  notes  were  paid  by  the  petitioner,  and  the  amount  paid  by 
him,  with  interest  thereon,  constitutes  the  claim  wliich  he  seeks 
to  enforce  in  this  proceeding.  It  is  claimed  on  behalf  of  the  peti- 
tioner that  these  notes  reprasented  the  individual  indebtedness  of 
the  testator,  and  that  petitioner  signed  them  merely  as  surety. 
The  contestant,  on  the  contrary,  asserts  that  the  petitioner  him- 
self was  tlie  principal  debtor,  and  the  tesfcitor  surety  for  him.  The 
determination  of  this  question  necessitates  a  reference  to  the  tran- 
sactions out  of  which  the  indebtedness  arose.  On  the  15th  day  of 
December,  1854,  tiie  testator  was  the  owner  of  certain  lands  in  the 
town  of  Persia,  and  on  that  day  conveyed  the  same  to  his  son, 
George  M.  Howard.  The  deed  recited  the  consideration  to  be 
$700,  and  added  that  *^  the  lands  hereby  conveyed  for  the  consid- 
eration above  mentioned,  which  is  much  less  than  their  true 
value,  are  intended  and  received  as  an  advancement  by  the  said 
Edward  Howard,  the  father  of  said  George  M.  Howard,  to  said 
Georcje  as  and  for  his  part  and  just  portion  of  the  property  ot  his- 
said  father,  so  that  the  said  George  is  not  entitled  to  inherit  or  re- 
ceive any  other  propertv  o'  his  said  father  as  heir  or  distributee.'^ 
St.  Rep.,  Vol.  LXV  70 
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On  the  5th  day  of  March,.  1858,  George  M.  Howard   and  wife  re- 
conveyed  these  lands  to  the  testator  for  the  consideration,  as  ex- 
pressed in  the  deed,  of  $1,080.      To  secure  the  payment  of  such 
consideration,  the  testator  delivered  to  George  M.  Howard  two 
promissory  notes,  for  $500  and  $580,  respectively.     Both  of  these 
notes  were  signed  by  the  testator  and  the  petitioner.   On  the  27th 
of  the  same  month  the  testator  and  wife  conveyed  these  lands  to 
the  petitioner  for  the  consideration,  as  expressed  in  the  deed,  of 
$1,080,  to  secure  the  payment  of  which  petitioner  executed   a 
mortgage  to  the  testator  upon  the  same  lands,  conditioned  for  the 
payment  of  such  sum  in  ten  equal  annual  Daymen ts.     This  mort- 
gage was  fully  paid  by  the  petitioner,  ana  was  duly  discharged 
July  11, 1864.  George  M.  Howard  transferred  the  two  notes  above 
mentioned  to  one  Harry  Howard,  and  subsequently  the  testator 
became  indebted  to  Harry  Howard,  over  and  above  the  amount  of 
these  two  notes,  and  shortly  before  his  death  caused  the  two  ori- 
ginal notes  to  be  taken  up,  and  the  thirteen  $100  notes  to  be  exe- 
cuted and  delivereil  to  Harry  Howard.      The  premises  conveyed 
to  the  petitioner  were  worih  much  more  than  the  consideratioa 
stated  in  the  deed,  and  it  is  urged  by  the  contestant  that  this  cir- 
cumstance, taken  in  connection  with  the  fact  that  petitioner  signed 
iill  these  notes  in  form  as  a  maker,  justifies  the  conclusion  that  the 
indebtedness  represented  by  the  notes  was  primarily  that  of  the 
petitioner.      The  evidence,  although  somewhat  meager  and  un- 
satisfactory, in  consequence  of  the  long  lapse  of  time,  falls  far 
.short  of  sustaining  the  claim  of  the  contestant   It  does  not  appear 
that  the  petitioner  had  any  participation  in  the  purchase  ana  re- 
conveyance of  the  lands  from  George  M.  Howard  to  the  testator. 
The  testator  was  the  grantee  and  purchaser,  and  therefore  the 
party  naturally  obligated  to  pay  the  purchase  prica      It  does  not 
iippear  directly  or  inferentially  that  such  purchase  was  made  for 
the  benefit  or  at  the  request  of  the  petitioner,  nor  that  there  was 
any   connection   between   the   conveyance  of   these  lands   from 
<jreorge  M.  Howard  to  testator,  and  their  conveyance  by  testator 
to  petitioner,  nor  is  there  any  satisfactory  or  sufficient  proof  that 
petitioner  ever  assumed  this  indebtedness  as  his  own,  or  designed 
or  intended  to  incur  any  other  or  grenter  obligation  in  c<mnection 
with  it  than  that  of  surety  for  the  testator.      Then,  again,  the  evi- 
<ience  discloses  a  design  in  the  mind  of  the  testator  to  dispose  of 
this  land  to  some  extertt  by  way  of  an  advancement     He  first 
transferred  it  to  his  son  George  for  an  inadequate  consideration, 
expressly  declaring  in  the  deed  that  it  was  by  way  of  an  ad- 
vancement   to    hinL       He    then    took   a    reconveyance    from 
•George,    giving    him   the   two    notes    instead,    antf    thereupon 
deeded  the   land   to  the   petitioner.       The    petitioner    and  bis 
family   were    just    as   naturally    the    objects    of    the  testator^s 
bounty  as  the  son  George.      Petitioner  had  married   the  young- 
est daughter,  and   for  several  years   had  resided  with  his  wife 
in  the  family  of  the  testator,  tmnsacting  his  business  and  looking 
after  and  managing  his  affairs  generally.  When  testator  conveyed 
the  lands  to  his  son  he  expressly  declared  that  such  conveyance 
was  in  full  satisfaction  of  tne  son^s  share  in  his  estate.     After  the 
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lands  were  reconveyed,  the  testator  made  his  will,  in  which  he 
named  the  son  as  one  of  the  residyiary  legatees,  making  no  provi- 
43ion  whatever  for  his  daughter,  Deborah  Kavanaugh,  the  wife  of 
petitioner.  If  testator  did  not  design  the  conveyartce  of  these 
lands  to  Kavanaugh  as  an  advancement  upon  his  wife*s  share  in 
the  estate,  but,  on  the  contrary  expected  him  to  pay  the  $1,080 
mortgage  and  the  $1,300  in  notes  as  well,  which  would  have 
equalled  the  total  value  of  the  land,  then  there  is  no  reason  what- 
ever apparent  why  testator  should  have  excluded  the  daughter 
Deborah  by  the  terms  of  his  will  from  participating  in  the  distri- 
bution of  his  estate.  Moreover,  the  evidence  distinctly  shows  that 
the  testator  regarded  the  indebtedness  represented  by  these  notes 
as  his  own,  for,  in  conversation  with  several  of  his  neighbors  at 
various  times  shortly  before  his  death,  he  spoke  of  this  indebted- 
ness to  Harry  Howard,  unequiV(Xjally  recognizing  it  as  his  own. 
By  the  terras  of  his  will  he  makes  a  special  provision  r^rding 
the  management  of  his  estate  so  as  to  meet  and  pay  oflE  this  debt 
In  disposirig  of  this  question  I  have  not  lost  sight  of  the  well- 
settled  rule  that  claims  withheld  during  the  alleged  debtor's  life,' 
and  sought  to  be  enforced  after  his  death,  are  to  be  carefullv 
scrutinized,  Kearney  v.  McKeon,  85  N.  Y.  137,  but  from  a  thorough 
consideration  of  all  the  evidence  I  am  unable  to  come  to  any  other 
conclusion  than  that  the  indebtedness  represented  by  the  notes 
was  solely  add  exclusively  that  of  the  testator. 

The  claim  of  the  petitioner  was  not  barred  by  the  statute  of  lim- 
itations at  the  time  of  the  commencement  of  this  proceeding. 
Where  the  statute  has  commenced  to  run  against  a  claim  before 
/  the  death  of  a  decedent,  the  failure  to  secure  the  appointment  of 
an  administrator  does  not  suspend  the  running  of  the  statute.  The 
only  eCEect  of  the  death  in  such  a  case  is  to  extend  the  time  in 
which  an  action  must  be  brought.  Code  Civ.  Proc.  §  403 ;  Sanford 
V.  Sanford,  62  N.  Y.  553 ;  but  none  of  these  notes  had  matured 
at  the  death  of  the  testator,  and  no  right  of  action  accrued  to  the 
petitioner  until  he  paid  the  notes  in  consequence  of  his  liability  as 
surety.  The  statute  begins  to  run  against  the  surety's  right  of 
subrogation  only  from  the  time  he  pays  the  debt.  In  such  a  case 
the  time  intervening  between  the  maturity  of  the  debt  and  the  ap- 
pointment of  a  legal  representative  of  the  estate  is  no  part  of  the 
time  limited  by  the  statute.  A  cause  of  action  cannot  accrue  or 
exist  unless  there  is  a  person  in  esse  against  whom  an  action  can 
be  brought  and  the  right  of  action  enforced.  In  order  to  put  the 
statute  in  motion,  there  must  not  only  be  a  person  in  esse  to  sue, 
but  a  person  to  be  sued.  Sanford  v.  Sanford^  supra ;  Davis  y. 
Oarr,  6  N.  Y.  124 ;  13  Am.  &  Eng.  Enc.  Law,  737. 

No  judicial  settlement  of  the  accounts  of  the  adininistratcjr  had 
been  had  before  the  commencement  of  this  proceeding.  Such  prior 
accounting,  however,  is  not  a  jurisdictional  requirement  The 
earlier  cases,  holding  that  a  judicial  settlement  should  precede  the 
<5ommencement  of  proceedings  for  disposition  of  real  estate  to  pay 
debts,  were  before  the  change  in  the  statute  regulating  such  pro- 
ceedings. The  law  applicable  to  proceedings  of  this  character  has 
undergone  various  modifications.     The  original  statute  of  1801 
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authorized  the  personal  representative  to  institute  such,  proceed- 
ings whenever  he  discovered  or  suspected  that  the  personal  estate 
was  insufficient  to  pay  the  debts.  The  Revised  Statutes  of  1880 
authorized  such  proceedings  only  when  it  was  made  to  appear  that 
ail  the  personal  property  applicable  to  the  payment  of  debts  had 
been  actually  applied  and  was  insufficient,  leaving  no  discretion 
whatever  on  tbe  part  of  the  surrogate.  This  statute  was  amended 
"by  the  Laws  of  1837  so  as  to  restore  to  the  surrogate  a  discretion 
in  the  matter.  This  amendment  provided  that  the  surrogate 
might,  in  his  discretion,  order  a  disposition  of  the  real,  estate,  al- 
though the  entire  personal  estate  which  had  come  into  the  hands 
of  the  representative  had  not  been  applied  to  the  payment  of  the 
debts.  The  scope  of  the  present  statute  (Code  Civ.  Proa  §  2759) 
is  quite  clearly  aefined  in  Kingsland  v.  Murray^  138  N.  Y.  175  ; 
44  St.  Rep.  515,  where  the  court  says : 

"  But  it  the  personal  property  left  by  the  decedent  at  the  time 
of  his  death  was  insufficient  to  pay  his  debts,  or  if  the  executors 
or  administrators  proceed  with  reasonable  diligence  in  applying  it 
to.  the  paymenj;  of  his  debts,  and  it  proves  insufficient  for  that 
purpose,  then,  and  then  only,  a  case  is  made  for  the  sale  of  the 
real  estate.  So,  in  the  language  of  this  section,  before  the  sur- 
rogate can  make  a  decree  for  the  sale  of  the  real  estate,  the  peti- 
tioner must  establish  that  all  the  personal  property  of  the  decedent 
which  could  have  been  applied  to  the  payment  of  the  decedents 
debts  and  funeral  expenses  has  been  so  applied.  If  he  establish 
that,  then  he  need  go  no  further,  and  the  surrogate  is  authorized 
to  make  the  decree.  If  he  cannot  establish  that,  but  establishes 
the  other  alternative,  that  the  executors  or  administrators  have 
proceeded  with  reasonable  diligence  in  converting  the  pei*sonal 
property  into  money,  and  applying  it  to  the  payment  of  the  debts 
and  funeral  expenses,  and  that  it  is  insufficient  for  the  payment  of 
the  same,  then,  even  if  it  has  not  all  been  so  applied  at  the  time  of 
the  petition,  the  surrogate  is  authorized  to  make  the  decree." 

It  would  undoubtedly  be  much  more  satisfactory  if  a  judicial 
settlement  preceded  the  commencement  of  proceedings  for  disposi- 
tion of  real  estate,  as  the  decree  would  then  show  the  extent  of  the 
personal  estate  and  the  disposition  made  of  it;  but,  where  no  such 
settlement  has  been  had,  the  petitioner  assumes  the  burden  of 
showing  affirmatively,  as  a  part  of  his  application,  the  facts  re- 
quired  by  section  2759  of  tne  Coda 

In  this  case  there  is  no  pretense  or  suggestion  that  the  testator 
left  sufficient  personal  estate  to  pay  his  debts.  What  he  did  leave 
was  consumed  mainly  in  paying  funeral  expenses.  Not  a  dollar 
of  personal  effects  came  into  the  hands  of  the  representative.  The 
exercise  of  the  utmost  diligence  upon  the  part  of  the  administra- 
trix would  not  have  disclosed  the  existence  of  any  effects  applica- 
ble to  the  payment  of  this  debt.  The  fact  that  the  claim  of  the 
petitioner  is  disputed  does  not  deprive  the  surrogate's  court  of 
jurisdiction  to  determine  its  validity.  Tn  re  Haxiun^  102  N.  Y. 
157  ;  People  v.  Westbrook,  61  How.  Pr.  138  ;  Kammerrer  v.  Ziegler^ 
1  Dem.  177  ;   Hopkins  v.   Van  Valkenburgh,  16  Hun,  3. 

It  is  urged  by  the  contestant  that  the  application  of  the  pcti- 
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tioner  should  be  denied  in  consequence  of  his  long  delay  in  insti- 
tuting proceedings  to  establish  nis  'clainu  The  same  question 
arose  in  Hall  v.  Brennan,  64  Hun,  894,  where  the  court  says : 

*•  From  the  time  of  the  death  of  George  B.  Bixby  *  *  ♦ 
until  letters  testamentary  were  issued  upon  his  will,  *  *  *  there 
was  no  person  in  being  against  whom  plaintiffs  could  have  brought 
suit  to  enforce  their  claim  upon  their  note  against  his  estate.  This 
was,  in  effect,  a  statutory  prohibition,  and  such  time  was  no  part 
of  thq  time  limited  for  the  commencement  of  an  action.  Code 
Civ.  Proa  §  406;  Mead  v.  Jenkins,  95  N.  Y.  31;  Brehm  v. 
Mayor,  etc,,  104  K  Y.  186 ;  5  St  Rep.  661 ;  Church  v.  Olmdarf, 
49  Hun,  439.  444  ;  19  St  Rep.  700.  It  is  no  answer  to  this  view 
to  say  that  plaintiffs  might  have  applied  for  a  temporary  admini- 
strator under  section  2668,  Code  Civ.  Proc.  They  could  not 
procure  such  appointment  as  a  matter  of  right  It  is  expressly 
made  dependent  on  the  discretion  of  the  surrogate.  The  law  did 
not  require  them  to  make  the  application  under  penalty  of  losing 
their  debt" 

The  delay  in  this  case  is,  to  some  extent,  explained  by  the  pend- 
ancy of  the  action,  Hogan  v.  Kavanaugh,  above  cited,  wherein 
the  contestant  in  this  proceeding  was  the  plaintiff.  The  petitioner 
undoubtedly  had  the  right  of  applying  for  letters  of  administra- 
tion, with  the  will  annexed,  at  any  time  after  the  probate  of  the 
will,  but  the  contestant  had  a  prior  right  to  such  appointment 
She  could  have  secured  such  appointment  at  any  time,  and,  inas- 
much as  she  neglected  so  to  do,  slie  is  hardly  in  a  situation  to 
complain  of  the  petitioner's  neglect  After  the  probate  of  the 
will  of  the  t^tator  the  persons  to  whom  the  real  estate  described 
in  the  petition  was  devised  quitclaimed  their  respective  interest  in 
such  real  estate  to  the  petitioner,  and  it  is  urged  that  the  petitioner, 
being  the  owner  of  such  premises,  is  not  in  a  situation  to  maintain 
this  proceeding.  Such  claim  is  not  tenable.  The  interests  of  the 
legatees  in  the  real  estate  were  subject  to  thrf  rights  and  equitable 
interests  of  creditors.  By  their  quitclaims  to  the  petitioner  they 
only  transferred  to  him  such  interest  as  might  remain  after  the 
satisfaction  of  the  debts. 

Application  granted. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  John 
(JREGO,  as  Executor  of  the  Will  of  Almira.  Gregg,  De- 
ceased. 

{Surrogate* B  Court,  Madison  County,  Filed  January,  189  .) 

OiFT— Inter  vivos — Declarations. 

Where *the  subject  of  the  gift  is  the  debt  of  the  donee,  the  donor  must 
deliver  to  the  douee  a  receipt  or  some  equivalent  instrument,  in  order  to 
make  the  gift  effective. 

Judicial  settlement  of  accounts  of  an  executor. 

C,  Carskadden,  for  executor ;  //  B,  Comaii,  for  contestants. 

Kennedy,  S. — Almira  Gregg,  the  testatrix,  died  at  the  town  of 
Stockbridge,  in  this  county,  on  the  23d  day  of  March,  1892,  leav- 
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ing,  an  estate  amounting  to  $10,416.04  She  left  a  will,  in  and  by 
which  after  a  few  specific  legacies,  she  gave  her  entire  estate  to* 
eight  grandchildren,  four  of  whom  are  children  of  John  Gregg, 
the  executor,  the  other  four  being  children  of  her  deceased  son^ 
David  Gregg.  Mrs.  Gregg's  husoand  died  intestate,  leaving  con- 
siderable real  estate;  one  oi  nis  farms,  by  some  arrangement,  becom- 
ing the  property  of  said  John  Gregg.  Having  a  dower  interest  in 
this  farm,  Mrs.  Gregg  and  said  John  Gregg,  on  the  28th  day  of 
May,  1872,  entered  into  a  written  agreement,  under  seal,  whi<^i  was 
duly  acknowledged  and  recorded  in  the  clerk's  office  of  Madisoo 
county,  in  and  by  which  she  demised  and  leased  to  said  John 
Gregg  her  undivided  one-third  interest  in  and  to  said  land  for  and 
during  the  term  of  her  natural  life,  and  forever;  said  Gregg 
covenanting  and  agreeing  to  pay  to  her  for  the  use  of  said  prem- 
ises, during  the  term  of  her  natural  life,  the  annual  rent  of  $150, 
to  be  paid  in  semiannual  payments  of  $75  each,  and,  in  addition 
thereto,  all  taxes  that  migtit  be  assessed  thereon.  On  the  6th  day 
of  July,  1886,  she  gave  said  Gregg  a  written  power  of  attorney, 
authorizing  him  to  transact  all  business  that  she  might  need  to 
have  done,  and  containing  also  the  usual  general  powers  for  the 
transaction  of  her  business.  Upon  this  accounting,  the  contestant 
asks  to  have  the  executor  s  account  surcharged  with  the  rent  of  said 
farm  to  be  paid  under  the  lease  since  May  28,  1872,  claiming  that 
said  Gregg  never  pay  any  rent  to  Mrs.  Gregg,  the  amount  now 
due  being  the  sum  of  $2,820  for  rent,  and  the  sum  of  $2,185.77  of 
interest,  computed  at  six  per  cent  from  the  time  each  payment 
became  due,  making  a  total  sum  of  $5,005.77. 

The  evidence  on  the  part  of  Mr.  Gregg  does  not  show  that  he 
ever  pafd  Mrs.  Gregg  any  rent  wliatever,  but  he  claims  to  have 
been  released  from  legal  liability  thereon  by  Mrs.  Gregg,  and,  for 
the  purpose  of  establishing  this  defense,  relies  upon  certain  declara- 
tions of  hers,  which  (ife,  in  substance  as  follows:  In  January,  1881, 
she  had  a  conversation  with  one  Hamilton  Lamb,  in  which  she 
said  to  him:  "You  know  it  was  wrong  for  John  to  give  that  con- 
tract to  pay  me  so  much  a  year,  but  we  had  to  do  it  to  get  a  set- 
tlement with  David."  That  she  gave  Johti  the  rent  each  year  for 
doing  her  business  and  looking  after  her,  and  that  she  should  pay 
him  further  than  that  In  July,  1886,  she  said  to  her  grandspn 
James  A.  Gregg  that  John's  doing  her  business  released  him  from 
all  rent  of  the  farm  to  her  or  the  estate.  In  June,  1890,  she  said 
to  Ralph  Gregg,  another  grandson:  "I  want  you  to  write  it  dowD 
that  rent  of  farm  is  paid  in  full  each  year  by  his  looking  after  me 
and  doing  my  business;"  and  told  him  to  make  a  memorandum  so 
he  could  swear  to  it,**for  the  girls  will  make  him  trouble  some  day; 
they  have  threatened  it  I  have  not  paid  him  enough  for  what  he  hns 
done  for  me."  In  January,  1892,  she  said:  "I  have  heard  so  much 
talk  here  that  I  want  you  to  remember  that  all  claims  for  rent  for 
your  father's  farm  is  paid  by  his  services."  That  Ralph  Gregg 
said  to  her:  "You  had  better  give  father  a  receipt  tor  the  rent,"^ 
lo  which  she  replied:  "He  is  empowei^ed  to  give  himself  a  receipt 
He  is  my  acting  attorney."  In  1892  she  said  to  the  executor: 
"John,  I  want  you  to  understand  you  owe  me  nothing;  that  yoa 
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liave  done  more  than  the  rent  of  the  place;"  that  he  had  never  had 
what  he  ought  to  have  had  from  his  father  s  estate.  During  her  last 
sickness  she  said :  **I  tell  you,  and  this  may  be  tlie  last  time,  there 
is  nothing  due  fibm  your  place  to  me."  All  these  declarations 
were  made  to-  Mr.  Gregg  or  to  members  of  his  family,  and  none 
are  shown  to  have  been  made  to  other  persons. 

It  is  claimed  on  the  part  of  the  executor  that  the  declarations 
above  set  forth  release  nim  from  the  payment  of  any  rent  that 
might  otherwise  be  due  upon  the  lease.  We  have  no  doubt  that 
Mrs.  Gregg  intended  to  give  the  rent  to  her  son,  and  supposed  slie 
had  released  him  from  liability  upon  the  lease.  She  had  sufficient 
means  of  her  own  to  support  herself,  and  it  would  be  very  natural 
for  her  not  to  insist  upon  the  yearly  payment  of  rent  But,  not- 
witlistanding  these  declarations,  we  do  not  think  there  was  any 
valid  release.  The  only  way  she  could  make  the  gift  of  her  8on*» 
indebtedness  to  her  valid  and  effective  was  to  give  him  a  receipt  for 
the  same,  or  something  equivalent  to  it,  from  which  the  law  would 
have  construed  the  instrument  as  an  assignment  of  the  rent  and  of 
the  right  of  action  to  Mr.  Gregg.  So  far,  therefore,  as  the  clairri  is 
made  tliat  the  declarations  of  Mrs.  Gregg  amount  to  a  release  from 
the  payment,  we  must  hold  that  nothing  was  said  or  done  to  bring 
the  case  within  the  law  as  sUited  in  Gray  v.  Barton^  65  N.  Y.  68; 
Ferry  v.  Stephens,  66  Id.  321;  Beaver  v.  Beaver,  117  Id.  421 ;  27 
St  ilep.  405,  and  McKenzie  v.  Harrison,  120  Id.  260;  30  St  Rep. 
934,  wliich,  we  think,are  controlling  in  tliis  case.  These  cases  hold 
that,,  where  the  gift  is  the  debt  of  the  donee,  the  donor  must  de- 
liver to  the  debtor  a  receipt  or  some  other  equivalent  instrument, 
in  order  to  make  the  gift  effective  The  intention  to  make  the 
gift  is  clear  enough,  but  it  was  never  executed,  and  the  court  can- 
not supply  the  absent  fact  which  would  make  the  gift  certain  and 
conclusive. 

But  it  is  claimed  that  Mr.  Gregg  is  not  liable  upon  the  lease 
for  the  reason  that  Mrs.  Gregg,  in  her  several  declarations,  says 
that  the  rent  was  paid  each  year  by  her  son's  services.  An  ex- 
amination of  the  evidence  does  not  disclose  the  services  upon 
which  to  base  such  declarations.  Upon  the  settlement  of  her 
husband's  estate,  her  property  consisted  of  $5,000  in  Oneida  Val- 
ley Bank  stock,  whicn  remaine(i  in  her  name  until  her  deatli. 
She  carried  on  no  business.  She  had  no  business  to  transact,  ex- 
cept to  care  for  herself  and  pay  the  small  expenses  connected 
therewith.  She  was  not  lending  her  money  to  various  persons  or 
investing  it  in  different  enterprises.  She  simply  drew  her  divi- 
dends, and,  whenever  the  accumulations  sufficiently  accrued,  in- 
vested them  in  other  stock  at  Oneida.  The  only  business  wliich 
Mr.  Gregg  is  shown  to  have  transacted  for  her,  outside  of  those 
filial  attentions  which  are  due  from  a  child  to  a  parent,  is  the  pur- 
chase of  some  stock  in  the  Oneida  water-works,  requiring  no  labor 
save  drawing  a  check  for  the  amount  to  be  paid.  We  are  unable 
to  discover,  during  the  existence  of  the  lease,  any  foundation  for 
the  declarations  relative  to  her  business ;  for  we  go  not  find  that 
Mrs.  Gregg  had  any  business  about  which,  in  the  ordinary  mean- 
ing of  the  word,  services  could  be  rendered.  The  facts  do  not  seem 


Digitized  by 


Google 


560  New  York  State  Reporter,  Vol.  66.       [Surr.Ct 

to  exist  upon  which  it  is  claimed  she  bases  her  reason  for  the  non- 
collection  of  the  yearly  rent  We  assume  that  this  is  a  case 
where  the  court  will  not  inquire  into  the  actual  pecuniary  value 
of  services  rendered  Mrs.  Gregg,  and  we  heve  no  doubt  that  Mra 
Gregg  had  the  legal  right  to  place  her  own  estimate  upon  the  value 
of  the  services  of  her  son  in  the  transaction  of  her  business  ;  and 
we  should  accept  her  valuation  of  them,  and  hold  the  rent  to  have 
been  paid  in  the  manner  she  declared  it  was  paid,  if  we  could  find 
evidence  that  services  had  been  rendered  upon  which  it  is  claimed 
she  based  all  her  declarations  relative  to  the  payment  of  the  rent 
But  all  that  we  can  find  from  the  evidence,  aside  from  some  occa- 
sional act  of  slight  importance,  upon  which  Mr.  Gregg  can  claim 
exemption,  is  the  fact  that  he  sliowed  his  mother  that  natural  and 
filial  devotion  due  to  her,  and  which  she  accepted  in  the  kindly 
spirit  with  which  it  was  offered  and  bestowed.  For  these  she  had 
the  right  to  bestow  upon  her  son  the  gift  of  the  annual  rent,  and, 
if  such  attention  to  a  parent  could  be  legally  classed  under  the 
name  of  services  or  business,  we  should  accept  Mrs.  Gl'egg's  esti- 
mate of  their  value,  and  hold  that  there  was  nothing  due  upon 
the  lease  ;  but  believing  the  law  to  be  otherwise,  we  must  hold 
that  the  facts  bring  the  case  within  the  decisions  of  the  courts 
above  cited.  Had  Mrs.  Gregg  commenced  an  action  for  the  re- 
covery of  the  rent,  we  apprehend  that  her  declarations  would  not 
have  been  a  defense  to  the  claim.  Mr.  Gregg  would  have  been 
obliged  to  show  payment  or  services  rendered  for  her  equivalent 
to  the  amount  due  upon  the  lease.  Her  declaratioa*  could  only 
have  *been  used  against  her  in  corroboration  of  evidence  of  pay- 
ment or  services  rendered  on  the  part  of  the  defense ;  and  we  think 
the  same  rule  applies  in  this  proceeding.  Not  having  shown  a 
valid  gift  within  the  authorities,  nor  any  release  from  liability  on 
his  lease,  his  only  other  defense  is  to  prove  payment  in  some  form. 
This  he  seeks  to  do  by  declarations  which  seem  to  us  insufficient 
for  that  purposa  In  the  settlement  of  estates  there  are  constant 
-claims  of  gifts  coming  before  surrc^ates,  supported  generally  by 
proof  of  declarations  which  the  dead  can  neither  admit  nor  deny 
nor  the  living  disprova  It  is  therefore  a  safe  and  just  rule  of  the 
courts  to  require  evidence  of  the  delivery  of  the  gift  to  the  donee 
if  the  property  is  capable  of  delivery,  and,  if  the  gift  be  a  debt, 
that  it  shall  be  established  by  instruments  in  writing. 

If  we  have  stated  the  law  applicable  to  the  facts  of  this  case 
correctly,  the  only  duty  remaining  is  to  determine  the  amount  of 
the  claim  against  the  executor  which  must  be  added  to  his  ac- 
count Whether  the  surrogate  has  power  to  release  from  the  large 
amount  of  interest  found  due  upon  the  annual  payments  requirea 
to  be  paid  by  the  terms  of  the  lease  may  be  doubtful ;  but  in  view 
of  the  evidence  in  this  case,  and  the  belief  of  each  party  that  all 
had  been  done  which  was  necessary  to  carry  out  the  object  in- 
tended, we  shall  follow  the  direction  of  the  court  in  Livingston  v. 
Livingston^  4  Johns.  Ch.  286,  and  hold  that  -the  computation  of 
rent  should  be  without  interest,  because  of  Mrs.  Gregg's  neglect 
to  recover  the  same  sooner.  If  this  view  of  the  law  should  be 
erroneous,  this  large  amount  of  interest  is  amply  sufficient  to  repay 
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Mr.  Gregg  for  any  disclosed  and  undisclosed  services  which  he 
may  have  rendered  for  his  mother,  l^t  a  decree  be  entered  ac- 
<;ordingly.     Decreed  accordingly. 


John  O'Connor,  prff,  v.  Germania  Life  Insurance  Com- 
pany, Deft 

(Supreme  Court,  Erie  Special  Term,  Filed  January,  1895,) 
Insurancb— Life-^Paid-uip  policy. 

Where  a  policj^ -holder  notifies  the  actual  or  assumed  manager  of  the 
company  of  his  intention  to  surrender  his  policy  and  take  a  paid-up  policy, ' 
he  is  entitled  to  be  informed  as  to  mode  of  procedure  re4uired  in  such 
cases  ;  where  no  such  information  is  given,  but  the  agent  simply  demands 
the  surrender  of  the  old  policy,  equity  will  relieve  against  a  forfeiture  of 
the  right  to  a  paid-up  pohcy,  created  by  lapse  of  time. 

Action  to  compel  defendant  to  issue  to  plaintiff  a  paid-up 
policy. 

Herbert  P.  BisseU  and  Martin  Cary^  for  pFff  ;  Adelbert  Moot^  for 
deft. 

Ward,  J. — In  December,  1888,  the"  defendant  issued  its  policy 
insuring  the  life  of  the  plaintiff  to  the  amount  of  $15,000,  at  an 
annual  premium  of  $594.60.  The  policy  contained  this  provi- 
sion : 

"  It  is  also  agreed  that  if  this  policy  shall,  after  three  or  more 
whole  years  premiums  shall  have  been  paid,  become  void  by  non- 
payment of  premiums,  the  company  will,  on  surrender  of  this  policy 
and  Jill  additions  thereto,  if  such  surrender  shall  be  made  within  six 
months  after  this  policy  shall  have  thus  become  void,  issue  a  non- 
participating  policy  of  paid-up  insurance,  payable  at  the  same  time 
and  under  the  same  conditions  as  this  policy,  for  the  amount  pre- 
scribed by  t'he  law  of  the  state  of  New  York." 

The  plaintiff  made  three  payments  upon  the  policy,  the  last  of 
which  was  made  December  22,  1890,  which  extended  the  policy 
for  another  vear.  Shortly  after  he  had  made  the  last  payment,  he 
met  Mr.  Rohr,  the  agent  of  the  company,  and  told  him,  in  effect, 
that  he  did  not  intend  to  make  any  more  payments  upon  the  policy, 
but  would  let  it  lapse,  and  within  the  six  months  provided  he 
would  take  a  paid-up  policy.  After  the  time  for  making  the  next 
payment  (December  22,  1891),  and  within  the  six  months,  the 
plaintiff  had  an  interview  with  the  agent  at  his  office,  and  he  staled 
to  the  agent  that  he  had  come  to  surrender  the  policy,  and  asked 
him  for  a  paid-up  policy.  The  agent  said  he  had  none,  and  the 
plaintiff's  evidence  discloses  that : 

"I  asked  him  when  he  would  have  any.  He  didn't  sav  when. 
I  asked  him  if  he  would  give  me  any  at  all,  and  he  didn't  say 
^Yes'  or  *No.'  He  asked  me  for  my  policy,  and  I  said  :  'Here  it 
is  in  my  pocket  I  am  ready  to  surrender  it  when  you  give  me  some- 
thing in  return-  for  it'  Q.  Did  he  offer  to  give  you  a  receipt  for 
it  or  anything?  A.  No,  sir;  he  did  not  If  he  had  given  me  a 
receipt  for  it,  I  would  have  given  it  to  him." 
St.  Rep.,  Vol.  LXVI.  '  71 
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The  witness  further  stated  that  no  blanks  were  sent  him  to  be 
filled  out  to  surrender  the  policy,  nor  was  he  asked  to  fill  out  or 
sign  any  blanks  for  the  surrender  of  th^  policy  or  otherwise.  Af- 
ter the  six  months  had  expired,  ^nd  before  the  action  was  brought^ 
the  plaintiff  asked  the  agent  what  he  had  done  about  procuring 
him  a  paid-up  policy.  The  agent  said  he  had  done  nothing ;  that 
•he  had  not  got  the  policy  back.  Two  or  three  conversations  oc- 
curred between  the  plaintiff  and  the  agent  of  about  the  same  im- 
port as  the  one  quoted  above,  before  the  six  months  expired,  and 
with  the  sa-ine  result  The  defendant  never  issued  to  thepliiintiff 
the  non participating  policy  of  paid-up  insurance,  and  this  action 
was  brought  to  compel  the  company  to  issue  it,  the  plaintiff  claim- 
ing that  he  was  ready  and  willing  to  surrender  the  first  policy, 
with  all  additions  thereto,  upon  the  receipt  of  the  new  one.  The 
company  defends  principally  upon  two  grounds :  First  That  the 
agent  Rohr  had  no  authority  to  receive  notice  of  the  intention  to 
surrender  or  the  surrender  of  the  policy,  and  to  issue  a  new  one, 
or  take  any  action  in  relation  thereto,  but  had  simply  the  power 
to  receive  the  old  policy  and  the  additions  from  the  plaintiff,  for- 
ward them  to  the  company,  and  to  await  their  action.  Second. 
That  the  plaintiff  had  neither  surrendered  within  the  time  pre- 
scribed (of  six  months)  the  policy,  or  offered  to  do  so,  or  tendered 
the  same,  and  that  the  payments  made  b^  plaintiff  were  forfeited ; 
the  unconditional  surrender  within  the  six  months  of  the  policy 
being  a  condition  precedent  to  be  performed  by  the  plaintiff  before 
he  was  entitled  to  a  paid-up  policy. 

As  to  the  first  objection,  I  have  reached  the  conclusion  from  the 
evidence  that  it  is  not  well  taken.  The  office  and  place  of  busi- 
ness of  the  defendant  was  in  New  York  City.  The  plaintiff  re- 
sided in  the  city  of  Buffalo.  Mr.  Rohr,  assuming  to  be  the  agent 
of  the  company,  solicited  the  insurance  of  the  plaintiff,  who  made 
due  application  therefor,  and  Rohr  delivered  to  him  the  policy. 
Bohr  had  an  office  on  Main  street,  where  he  transacted  insurance 
business,  and  each  payment  of  premium  was  made  either  to  Rohr 
himself  or  at  his  office,  and  renewal  receipts  of  the  policy  received 
by  the  plaintiff  were  received  from  Rohr  or  at  his  office,  from  the 
person  in  charge  thereof,  to  Rohr's  knowledge.  A  letter  was  re- 
ceived by  the  plaintiff  from  the  defendant,  with  a  card  upon  the 
envelope  as  follows  :  "Matthias  Rohr,  Manager  Germania  Life  In- 
surance Company,  New  York."  There  is  no  doubt  but  what  Rohr 
assumed  to  act  as  manager  for  the  company  at  Buffalo,  and  held 
himself  out  to  the  public  as  such,  and  from  the  whole  evidence  I 
think  it  is  fair  to  assume  it  was  with  the  knowledge  and  consent 
of  the  company.  It  is  true  Mr.  Rohr  testifies  that,  as  a  matter  of 
fact,  he  did  not  have  the  power  ascribed  to  him  by  the  plaintiff, 
and  states  particularly  what  his  duties  were  as  between  himself 
and  the  company.  It  does  not  seem,  however,  that  the  plaintiff 
had  any  notice  of  any  limitation  upon  his  powers,  or  that  he  had 
less  power  than  he  held  himself  out  to  possess. 

The  serious  question  in  this  case  grows  out  of  the  second  ob- 
jection. This  is  an  action  in  equity,  and  the  question  is  whether 
equitable  relief  can  be  granted  the  plaintiff  under  the  circumstan- 
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ces  of  this  case.  It  is  conceded  that  he  has  paid  about  $1,800  to 
the  defendant,  and  had  proper  surreuder  of  his  policy  been  made, 
or  a  proper  offer  to  surrender  within  the  six  months  within  which 
he  was  permitted  to  do  so,  he  would  have  been  entitled  to  a  paid- 
up  policy,  under  the  provisions  of  his  contract,  as  a  matter  of  ab- 
solute right  By  reason  of  the  lapse  of  time  and  the  failure,  as  the 
defendant  claims,  to  make  the  proper  surrender,  this  right  was 
lost,  and  the  defendant  absorbs  the  money  of  the  plaintiff  as  a  for- 
feiture. It  is  a  familiar  rule  that  equity  relieves  as  against  penal- 
ties and  forfeitures.  No  better  illustration  of  this  can  be  found 
than  the  relief  frequently  given  to  vendees  of  real  estate  whose 
contracts  provide  that,  if  they  are  in  default  of  payment,  the  con- 
tract shall  be  void,  and  the  vendor  can  re  enter  and  take  posses- 
sion of  the  lands  contracted  to  be  sold.  It  is  true  that  at  law  the 
proposition  is  often  asserted  that  performance  of  a  condition  pre- 
cedent is  indispensable  to  a  recovery  upon  the  contract  where  dam- 
ages are  sought,  and  the  tender  of  performance  must  be  without 
condition  or  reservation  ;  but  in  the  forum  of  conscience  and  equ- 
ity this  strict  rule  of  the  common  law  has  been  often  softened  and 
relieved  against  where  justice  and  equity  require  it.  It  would 
seem  that  fair  dealing  would  require  the  company,  after  repeated 
notice  from  the  plaintiff,  who  was  not  familiar  with  their  mode  of 
doing  business,  that  he  desired  the  paid-up  policy,  and  was  ready 
to  surrender  his  policy  upon  receiving  it  or  some  recognition  from 
them  of  his  right,  to  have  pointed  out  to  the  plaintiff  how  he  should 
proceed  to  obtain  the  paid-up  policy,  what  kind  of  an  application 
he  should  make,  what  paper  he  should  execute,  and,  in  short,  the 
mode  of  procedure  the  company  required  under  the  circumstances. 
The  plaintiff  knew  nothing  of  the  company  except  what  he  had 
learned  through  his  dealings  with  it  m  this  transaction,  and  that 
had  been  through  the  agent,  Mr.  Rohr;  and,  when  he  goes  into 
Bohr's  office  with  his  policy  ready  to  deliver,  he  had  a  right  to 
expect  such  information  and  instruction  as  the  agent  could  give 
to  carry  out  the  purpose  of  the  visit.  But  the  agent  does  nothing 
of  the  kind ;  he  simply  requires  the  policy  to  be  delivered  to  him, 
without  promising  to  take  any  steps  to  obtain  a  new  one,  or  that 
a  new  one  should  be  issued  to  the  plaintiff,  and  in  fact,  by  his 
words  and  conduct  refused  to  give  the  plaintiff  any  information 
or  guaranty  that,  if  he  surrendered  his  policy,  his  rights  should 
be  protected.  If  the  conduct  of  the  plaintiff  under  the  circum- 
stances did  not  strictly,  at  law,  put  him  in  a  position  to  secure  the 
new  policy,  it  was  at  least  such  that  would  occur  to  a  prudent 
business  man,  perhaps  unacquainted  with  the  business  in  hand. 
In  addition  to  the  jurisdiction  given  a  court  of  equity  in  this 
case  growing  out  of  the  forfeiture,  it  may  be  said  that  this  case 
has  elements  of  mistake  and  surprise  as  well.  Time,  ordinarily, 
in  insurance  contracts,  is  of  the  essence  of  the  same;  but  it  is 
not  perceived  how  the  delay  in  this  case  that  has  been  occasioned 
since  the  expiration  of  the  six  months  has  worked  injury  to  the 
defendant     It  has  lost  nothing  by  the  delay. 

I  have  reached  the  conclusion  that  the  plaintiff  is  entitled  to 
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the  relief  sought  in  this  action,  and  also  to  recover  costs,  and  judg- 
ment should  be  entered  accordingly. 
Judgment  for  plaintiff,  with  costa 


Walter  A.  Weber,  Prff,  v,  Edward  Huerstel  et  aLj  Def  ts. 

{Supreme  Court,  New  York  Special  Term,  Filed  Janua/ry,  1895.) 

MoRTGAGB— Default  clausk. 

A  mortgagee  can,  after  simply  extending  the  time  of  payment  of  the 
mortgage  debt,  exercise  the  riglit,  under  ttie  option  clause  as  to  taxes 
contained  therein,  of  considering  the  principal  sum  immediately  due  and 
payatde,  by  reason  of  the  failure,  on  the  part  of  the  mortgagor,  to  pay 
taxes  which  were  liens  on  the  mortgaged  premises  prior  to  the  extension. 

Demurrer  to  the  complaint 

J.  Noble  Hai/eSj  for  pl'ff ;  Joseph  Kling,  for  deft  Fuller. 

Beekman,  J. — This  action  is  brought  to  foreclose  a  mortgage 
upon  real  property  in  the  city  of  New  York.  The  mortgage  and 
accompanying  bond  were  given  to  secure  the  payment  of  the  prin- 
cipal sum  of  $12,000  on  or  before  the  17th  day  of  December, 
1890,  and  interest  thereon,  which  was  to  be  paid  semiannually. 
The  bond  and  mortgage  provided,  among  other  things,  that  if  any 
tax  or  assessment  should  oe  imposed  upon  the  premises  after  the 
date  of  the  execution  and  delivery  of  the  same,  and  remain  unpaid 
for  six  mouths,  the  said  principal  sum,  and  all  arrearages  of  inter- 
est thereon,  should,  at  the  option  of  the  mortgagee  or  his  legal 
representatives,  become  and  be  due  and  payable  immediately 
thereafter,  although  the  period  limited  in  the  bond  and  mort^jjage 
for  the  payment  thereof  may  not  then  have  expired.  On  Febru- 
ary 18,  1891,  by  agreement  under  seal,  duly  executed  by  the  par- 
ties in  interest,  the  time  for  the  payment  of  the  principal  sum  was 
extended  to  the  17th  day  of  December,  1895,  upon  the  express  con- 
dition and  agreement  that  "nothingtherein  contained  should  in  any 
wise  impair  the  security  then  held  for  the  said  debt"  The  com- 
plaint tnen  alleges  that  "taxes  and  assessments  to  the  amount,  of 
$1,500,  or  thereabouts,  have  been  levied  upon  the  said  property, 
*  *  *  and  have  remained  unpaid  for  the  period  of  live  years 
or  thereabouts,  and  that  more  than  six  months  have  elapsed  since 
the  greater  portion  of  the  same  became  due,  and  that  the  defend- 
ant, the  said  mortgagor,  has  failed  and  neglected  to  pay  the  same, 
and  that  the  plaintiffs  elect  to  deem  the  whole  principal  sum  of 
tlie  mortgage  to  be  immediately  due  and  payable,"  etc.  The  de- 
fendant Fuller,  who  is  made  a  party  defendant,  under  the  general 
clause  charging  defendants  not  parties  to  the  mortgage,  has  de- 
murred to  the  complaint,  on  the  ground  that  it  does  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  action  against  him,  and  in 
support  of  his  demurrer  contended  upon  the  trial  that  the  allega- 
tion of  default  should  have  specifically  stated  when  the  taxes 
and  assessments  came  due;  that  the  averment  id  that  the  taxes 
and  assessments  were  due  five  years  or  thereabouts  before  the  ac- 
tion was  commenced,  which  would  make  the  default  occur  before 
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the  extension  of  the  mortgage,  and  that  the  mortgage  cannot  be 
foreclosed  for  any  such  default  so  occurring.  I  am  unable  to  agree 
with  the  learned  counsel  for  defendant,  if  by  this  he  means  that  a 
mortgagee  cannot,  after  simply  extending  the  time  of  the  payment 
of  the  mortgage  debt,  exercise  the  right,  under  the  option  clause 
above  mentioned,  of  considering  the  principal  sum  immediately 
due  and  payable,  by  reason  of  a  failure  on  the  part  of  the  mortga- 
gor to  pay  taxes  which  were  liens  on  the  mortgaged  premises 
prior  to  the  extension.  The  plaintiff  is  not  bound  to  exercise  his 
option  at  any  particular  tima  The  clause  is  for  his  protection, 
and,  whenever  the  conditions  exist  which  bring  the  case  within 
the  purview  of  the  provision,  he  is  at  liberty  to  exercise  his  privi- 
lege, without  regard  to  the  fact  that  he  might  have  done  so  before, 
premising  that  he  has  not  been  guilty  of  any  act  which  has  ppe- 
rated  as  a  waiver  of  his  right  It  is  entirely  optional  with  him, 
and  with  him  alone,  whether  the  mortgage  debt  shall  be  deemed 
payable  under  such  circumstances.  It  is  certainly  to  the  advan- 
tage of  the  mortgagor  that  he  should  not  so  elect,  and  his  for- 
bearance is  not  to  be  urged  as  a  waiver  of  his  privilege,  un- 
less associated  with  acts  which  indicate  an  intelligent  purpose 
to  renounce  it,  or  which  make  it  inequitable  or  unconscionable 
for  him  to  enforce  it.  The  complaint  does  not  disclose  any  such 
purpose  or  acts  on  the  part  of  the  mortgagee.  The  extension 
of  time  for  the  payment  of  the  mortgage  debt  was  in  terms 
given  "  upon  the  express  condition  that  nothing  therein  contained 
should  in  any  wise  impair  the  security  then  held  for  the  said  debt." 
It  did  not  operate  as  a  waiver  of  the  right  which  the  plaintiff  has 
exercised.  The  extension  agreement  is  to  be  read  in  connection 
with  and  as  a  part  of  the  bond  and  mortgage,  and  the  legal  effect 
of  the  papers  thus  read  together  is  precisely  the  same  as  if  the  time 
originally  stipulated  for  the  payment  of  the  principal  had  been  the 
17th  day  of  December,  1895,  instead  of  the  17th  day  of  December, 
1890.  Every  other  stipulation  and  agreement  contained  in  the 
bond  and  mortgage  continued  operative  and  unimpaired,  and  the 
extended  time  for  payment  still  contained  subject  to  an  earlier 
maturity  of  the  debt,  at  the  election  of  the  mortgagee,  whenever 
conditions  existed  which,  under  the  option  clause,  made  the  elec- 
tion exercisable.  The  mortgagee  had  a  right  to  assume,  down  to 
the  time  that  the  option  was  exercised,  that  the  mortgagor  would 
perform  the  duty  he  oweii  him  and  pay  the  taxea  lie  was  enti- 
tled to  rest  on  this  assumption  when  he  extended  the  mortgage, 
and  it  comes  with  ill  grace  from  those  who  benefited  by  his  leni- 
ency to  urge  his  forbearance  as  a  waiver  on  his  part  of  so  import- 
ant an  element  of  his  security.  Furthermore,  there  is  notliing  in 
the  complaint  which  shows  that  the  mortgagee  knew  that  any 
taxes  were  in  arrears  at  the  time  the  extension  was  given,  and  there 
is  no  presumption  of  law  that  he  had  such  knowledge.  He  cannot 
be  said  to  have  waived  a  right  where  he  had  no  knowledge  of  the 
facts  in  which  it  rested.  Clauses  similar  to  the  one  in  question 
have  for  years  been  of  universal  use  in  bonds  and  mortgages.  They 
are  eminently  reasonable,  and  have  been  found  necessary  for  the 
proper  protection  of  the  security  upon  which  loans  of  money  so 
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made  rest  They  are  not  in  the  nature  of  forfeitures  in  an^'  ob- 
noxious sense,  and  should  be  sustained  by  the  courts  under  the 
same  rules  of  construction  ordinarily  applied  to  contracts  in  gen- 
eral. The  drift  of  all  adjudicated  cases  upon  the  subject  has  been 
in  that  direction,  and  mortgagors  have  been  relieved  from  such 
apparent  defaults  only  where  it  has  been  made  to  appear  that  the 
mortgagee  has  been  guilty  of  some  act,  or  is  responsiole  for  con- 
ditions, rendering  it  inequitable  and  unjust,  upon  the  facts  of  the 
case,  that  the  privileges  should  be  exercised.^ 

The  case  under  consideration  fails  to  present  an  v  such  featurea 
But  assuming,  for  the  sake  of  argument,  that  the  defendant's  posi- 
tion is  correct, — -that,  if  the  taxes  in  question  were  due  and  paya- 
ble at  the  time  the  extension  was  granted,  the  plaintiflE  could  not 
thereafter  elect  to  call  the  whole  mortgage  debt  by  reason  thereof, 
— still  the  construction  he  puts  upon  the  complaint  that  the  taxes 
were  so  due  and  payable  is  entirelv  too  narrow.  The  allegation 
is  ''that  taxes  ana  assessments  to  the  amount  of  $1,500,  or  there- 
abouts, have  been  levied  upon  the  said  property  hereinabove  de- 
scribed, and  have  remainea  unpaid  for  tne  period  of  five  years  or 
thereabouts,  and  that  more  than  six  months  have  elapsed  since  the 
greater  portion  of  thesame  became  due,"  etc.  The  allegation  may 
and  more  properly  does,  bear  the  construction  that  during  ^he 
period  of  fiye  years,  and  from  time  to  time  within  such  period, 
taxes  and  assessments  were  imposed  and  became  due  and  payable, 
which,  of  course,  would  cover  seveml  yeara  subsequent  to  the  ex- 
tension. And  this  construction  is  further  reinforced  by  the  fact, 
of  which  judicial  notice  will  be  taken,  that  the  statutes  of  the 
state  require  taxes  to  be  levied  from  year  to  year.  I  am  of  the 
opinion  that  this  allegation  of  the  complaint  should  be  so  con- 
strued, especially  as  the  rule  of  law  is  that  where  a  matter  is  capa- 
ble of  different  meanings  that  should  be  adopted  which  will  sup- 
port the  pleading.  Code  Civ.  Proa  §  519  ;  Okott  v.  Oafroll,  39 
K  Y.  436 ;  Marie  v.  Garrison,  83  id.  14 ;  LoHllard  v.  Clyde,  86 
id.  384.  If  there  is  ambiguity  in  the  allegation,  the  defendants 
remedy  was  to  move  for  an  order  requiring  the  plaintiff  to  make 
his  complaint  more  definite  and  certain.  He  cannot  successfully 
demur,  for,  although  the  pleading  may  be  indefinite  and  uncertain, 
it  slates  a  cause  of  action  within  the  rules.  The  demurrer  is  over- 
ruled, but  with  leave  to  the  defendant  Fuller  to  answer  within 
twenty  days  on  payinent  of  costs ;  otherwise  judgment  absolute  is 
awarded  to  the  plaintiff  upon  the  demurrer,  with  costs.  Ordered 
accordingly. 


The  People,  Prff,  v.  John  T.  Stephenson,  Deft 

{Supreme  Court,  Kings  Special  Term,  Filed  January,  1895.) 

1.  Criminal  law — Stat — Reasonable  doubt. 

If  anjr  assigned  error,  suflSclcnt,  if  well  founded,  to  reverse  the  judg- 
ment, gives  rise  to  "a  reasonable  doubt,"  the  law  makes  it  the  duty  of  the 
judge  to  whom  an  application  for  a  stay  is  made,  to  inquire  no  furtner,  but 
to  stay  the  execution  of  the  judgment  until  the  question  is  settled  upon 
appeal. 
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2.  Same— Rbasonablb  doubt. 

A  statement  in  a  charge,  in  a  criminal  action,  that  the  rule  that  the  de- 
fendant's guilt  must  be  established  beyond  reasonable  doubt  does  not  mean 
that  it  must  be  conclusively  establish^,  is  erroneous. 

Application  for  a  stay  of  proceedings. 
-  Benjamin  F,  Tracy,  Aimet  F,  Jenks,  and  John   Vincent^  for  the 
motion ;  JohuD.  Lindsay^  Asst  I)ist  Attj.,  opposed. 

Gaynor,  J. — The  law  does  not  cast  upon  me  the  duty  of  con- 
-cluding  or  deciding  whether  error  was  committed  upon  the  trial, 
in  order  to  determine  whether  I  must  grant  the  stay  applied  for. 
On  the  contrary,  if  any  assigned  error,  sufficient,  if  well  founded, 
to  reverse  the  judgment,  give  rise  to  "a  reasonable  doubt,"  the  law 
makes  it  my  duty  to  inquire  no  further,  but  to  staj  the  execution 
of  the  judgrhent  until  the  question  be  settled  upon  appeal.  Code 
•Cr.  Proc.  §  527.  I  think  there  is  reasonable  doubt  of  the  correct- 
ness of  a  vital  part  of  the  charge  of  the  learned  trial  judge.  It  was 
the  duty  of  the  learned  trial  judge  to  instruct  the  jury,  clearly  and 
ungrudgingly,  in  behalf  of  the  defendant  that,  "in  case  of  a  rea- 
sonable doubt  whether  his  guilt  is  satisfactorily  shown,  he  is  en- 
titled to  an  acquittal."  Id.  §  389.  This  safeguard  of  persons  ac- 
cused of  crime  is  not  peculiar  to  our  law,  but  substantially  existed 
in  the  Roman  law,  and  also  in  the  Jewish,  which  probably  con- 
stituted the  most  minute  and  scrupulous  system  of  criminal  juris- 
prudence which  ever  existed.  Having  in  mind  his  duty  in  the 
premises,  the  learned  trial  judge  correctly  told  the  jury  that  the 
^uilt  of  the  defendant  had  to  be  established  beyond  a  reasonable 
3oubt,  and  he  then  added: 

'  "That  does  not  mean  beyond  all  doubt  It  does  not  mean 
that  it  shall  be  conclusively  established.  It  means  a  higher  order 
of  proof  than  a  mere  preponderance  of  evidence.  It  must  be  more 
specific  than  a  mere  preponderance  of  evidence." 

And  then  he  added,  m  conclusion: 

"You  must  be  in  such  a  frame  of  mind  that  (after  considering 
all  of  the  evidence  and  circumstances)  vou  can  say  that  your  rea- 
son is  satisfied;  that  there  is  no  reasonable  doubt;  not  that  you  are 
evenly  divided,  not  that  you  think  it  possible  that  it  is  so,  but 
that  there  is  such  a  reasonable-  certainty  that  you  can  say  that  this 
defendant  is  guilty." 

It  seems  to  me  that  there  is  reasonable  doubt  whether  the  learned 
trial  judge,  after  charging  the  proposition  which  the  defendant 
was  by  law  entitled  to  the  benefit  of  in  all  its  fullness  and  ex- 
pressiveness, did  not  straightway  so  reduce  and  minimize  it  by 
what  he  added  as  to  fall  stiort  of  submitting  it  in  its  full  force 
^nd  meaning.  The  rule  of  reasonable  doubt  is  more  often  ob- 
scured than  elucidated  by  attempts  to  define  it  After  correctly- 
suiting  the  rule,  that  the  prosecution  had  to  establish  the  defendf- 
xint  s  guilt  beyond  a  reasonable  doubt,  the  learned  trial  judge  im- 
mediately added,  in  warning  and  caution,  which  must  have  affected 
the  minds- of  the  jury:  "That  does  not  mean  beyond  all  doubt 
It  does  not  mean  that  it  must  be  conclusively  established."  I  think 
it  open  to  reasonable  doubt  whether  this  be  not  a  diminution  of  the 
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rule,  •whereas  it  will  bear  no  diminution.  Is  it  so  that  the  guilt  of 
a  defendant  need  not  be  conclusively  established?  What  does  con- 
clusively mean  ?  In  the  nomenclature  aud  terminology  of  the 
law,  has  it  any  other  than  its  ordinary  meaning  7  And,  in  the  or- 
dinary understanding  of  the  woixl,  must  not  the  guilt  of  one  ac- 
cused be  conclusively  established:  that  is  to  say,  establislied  as  the 
only  conclusion  which  may  in  reason  follow  the  facts?  It  may  be 
that  even  this  does  not  exclude  reasonable  doubt;  but,  at  all  event* 
can  anything  short  of  it  exclude  reasonable  doubt?  Not  only 
must  the  guilt  of  the  defendant  follow  as  the  only  conclusion  of 
I'eason  before  a  conviction  may  be  had,  but,  in  addition  to  that,  if 
a  reasonable  doubt  follow,  a  conviction  may  not  be  had ;  so  that, 
beyond  reasonable  doubt  seems  to  be  even  stronger  than  conclu- 
sively. It  seems  to  me  that  a  thing  is  correctly  said  to  be  con- 
clusively established  when  it  is  the  reasonable  conclusion,  and  the- 
only  reasonable  conclusion,  from  the  facts;  and  this,  at  least  must 
be  the  case  to  establish  guilt,  for,  it  even  a'  reasonable  doubt  of 
guilt  result  from  the  facts,  guilt  may  not,  under  our  law,  be  found 
as  the  conclusion.  And  why  not?'  Simply  and  only  because  in 
that  case  the  evidence  is  not  legally  conclusive  of  guilt,  because  it 
leads  to  reasonable  doubt,  which  by  law  excludes  the  conclusion 
of  guilt,  or,  in  other  words,  prevents  guilt  from  being  conclusively 
established,  which  but  for  it  would  be  the  case.  Professor  Green- 
leaf,  in  his  Treatise  on  Evidence,  which  has  become  a  legal  classic,, 
says: 

"In  civil  cases  it  is  sufficient  if  the  evidence,  on  the  whole,  agrees 
with  and  supports  the  hypothesis  which  it  is  adduced  to  prove; 
but  in  criminal  cases  it  must  exclude  every  other  hypothesis  but 
that  of  the  guilt  of  the  party." 

And  again: 

"It  is  therefore  a  rule  of  criminal  law  that  the  guilt  of  the  ac- 
cused must  be  fully  proved.  Neither  a  fair  preponderance  of  evi- 
dence nor  any  weight  of  preponderant  evidence  is  sufficient  for 
the  purpose  unless  it  generate  full  belief  of  the  fact,  to  the  exclu- 
sion of  all  reasonable  doubt" 

Is  not  this,  at  least,  saying  that  guilt  must  be  conclusively  es- 
tablished? Is  saying  that  every  other  conclusion,  and  also  rea- 
sonable doubt,  must  be  excluded  before  guilt  may  be  found,  less 
*  than  saying  that  guilt  must  be  conclusively  established  ?  The  re- 
verse seems  to  me  the  case.  When  we  say  that  we  have  conclu- 
sively proved  or  shown  a  thing,  we  mean  that  it  folh»ws  as  the 
only  conclusion  that  may  flow  from  our  facts.  We  do  not 
mean  that  we  have  that  actual  knowledge  which  precludes  the 
possibility  of  error  or  mistake.  The  word  "conclusively'*  has 
never  had  such  a  meaning.  I  may  exhilnt  the  word  in  all  its  infirmity 
and  weakness  by  saying  that  it  often  happens  that  things  univei's- 
ally  believed  in  and  deemed  conclusively  established  in  one  age 
of  mankind  become  to  a  subsequent  generation  such  palpable  ab- 
surdities that  the  difficulty  is  to  imagine  how  they  ever  appeared 
credible.  In  this  sense  do  men  use  the  word,  and  not  as  exclud- 
ing the  possibility  of  error.  So  ihat,  when  the  learned  trial  judge 
told  the  jury  that  the  guilt  of  the  defendant  did    not  need  to  be 
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conclusively  established,  I  do  not  see  that  they  could  have  under- 
stood him  in  the  exaggerated  sense  that  it  did  not  need  to  be  es- 
tablished bejrond  the  possibility  of  the  defendant  being  innocent 
in  fact,  in  spite  of  appearances;  but  rather  that  they  understood  it 
in  the  sense  in  which  we  ordinarily  use  it  It  is  true  that  the 
learned  trial  judge  told  the  jury  in  the  same  connection  that  be- 
yond a  reasonable  doubt  "  means  a  higher  order  of  proof  than  a 
mere  preponderance  of  evidence,"  and  that  "  it  must  be  more 
specific  than  a  mere  preponderance  of  evidence;"  but  this  fixed  no 
rule  or  standard  for  the  jury,  and  may  have  tended  to  pei'plex 
them.  And  it  seems  to  me  that  the  concluding  words  of  the 
learned  trial  judge  did  not  restore  to  the  rule  the  force  of  which 
he  had  alreaoy  stripped  it  He  told  the  jury  that  it  is  enough  if, 
upon  a  consideration  of  all  th^  evidence  and  circumstances,  ihey 
are  in  such  a  frame  of  mind  that  they  can  say  that  their  reason  is 
satisfied ;  that  there  is  no  reasonable  doubt ;  and  then  finally  ad- 
ded: *'Notthatvou  are  evenly  divided;  not  that  you  think  it 
possible  that  it  is  so,  but  that  there  is  such  a  reasonable  certainty 
that  you  can  say  that  this  defendant  is  guilt"  InsHead  of 
seeing  anything  in  this  tending  to  a  just  definition  of  the  meaning 
of  reasonable  doubt,  it  seems  to  me  that  it  onlv  detracts  from 
the  true,  obvious,  and  forceful  meaning  which  the  words  them- 
selves convey.  The  rule  of  "  reasonable  certainty  "  which  the 
learned  judge  lays  down  as  excluding  reasonable  doubt  seems  to 
me  questionable.  The  rule  of  reasonable  certainty  may  be 
applied  by  juries  in  civil  actions,  because  the  certainty  reauired 
in  such  actions  does  not  exclude  the  existence  of  reasonable  aoubt. 
In  a  civil  actiori  it  is  enough  that  the  jury  be  reasonably  certain,, 
by  reason  of  a  preponderance  of  evidence,  which  does  not  mean  that 
they  must  have  no  reasonable  doubt,  no  doubt  founded  in  rea- 
son. But  in  a  criminal  action  the  jury  may  not  convict  because 
on  the  whole  they  are  reasonably  certain  of  guilt  On  the  con- 
trary, to  convict,  they  must  be  without  a  reasonable  doubt,  even 
though  there  be  a  clear  preponderance  of  evidence  on  the  side  of 
guilt  There  seems  to  be  a  question  concerning  the  punctuation 
in  a  sentence  of  the  learned  trial  judge  above  quoted;  but  if  we 
read  it  that  the  jury  must  be  in  such  a  frame  of  mind  that  they, 
that  "  you  can  say  that  your  reason  is  satisfied  that  there  is  no 
reasonable  doubt,"  without  any  stop  after  the  word  satisfied,  I  still 
fail  to  see  in  it  any  definition  of  reasonable  doubt  by  which  the 
grave  previous  detraction  from  the  just  meaning  of  the  words  may 
be  deemed  nullified  or  withdrawn. 

I  have  looked  into  this  case  with  all  the  more  care  because  it  i» 
one  in  which  it  is  not  less  important  that  all  the  forms  and  appear- 
ances of  justice  be  carefully  observed  than  that  justice  itself  be 
done.  The  defendant,  a  captain  of  police,  was  convicted  of  receiv- 
ing two  baskets  of  peaches  for  refraining  from  doing  his  official  duty. 
It  is  therefore  wholesome  that  I  should  not  altogether  i<rnore  the 
statements  that  others  who  are  his  superiors  are  without  prospect 
of  punishment  or  reprobation,  though  they  stand  accused,  or  in- 
deed confessed,  of  Imvins:  received  large  sums  of  money,  even 
St.  Rep.,  Vol.  LXVl.        72 
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hundreds  of  thousands  of  dollars,  as  gifts  from  individuals  for 
having  performed  official  dutj,  or  for  the  way  in  which  it  was 
performed.  If  there  be  even  in  casuistry  any  distinction  between 
receiving  private  gifts  for  doing  official  duty,  or  for  not  doing  it, 
by  any  public  officer,  whether  governor,  judge,  or  police  official, 
the  moral  sense  of  civilization  has  never  perceived,  much  less  tol- 
erated it  The  circumstances  surrounding  this  defendant's  case 
'make  manifest  the  grave  necessity  of  observing  every  form  and 
appearance  of  justice  before  he  be  finanlly  imprisoned,  lest  his 
conviction,  affording  a  disagreeable  contrast,  prove  more  demo- 
ralizing to  society  than  his  acquittal  would  have  been ;  for, 
through  mazes  of  sophistry  and  masses  of  immaterial  facts  and 
suggestions,  the  aggregate  mind  goes  straight  to  the  mark. 

Let  the  certificate  be  prepared ;  bail  to  be  fixed: on  uotica  Ap- 
plication granted. 

In  the  Matter  of  the  Application  by  the  Board  of  Railboad 
Commissioners  for  a  Writ  of  Mandamua 

{Supreme  Court,  Ulster  Special  Term,  Filed  January,  1895,) 

Free  passes — Railroad  commissioners. 

Sectioti  5,  art.  13  of  the  Constitution,  which  went  in  to  effect  on  January, 
1895,  does  not  prohibit  railroad  commissioners  from  accepting  passes  from 
the  secretary  of  state  providing  for  transportation  while  enge^ed  in  puUic 
business. 

Application  by  the  board  of  railroad  commissioners  for  a  writ 
of  mandamus  to  compel  railroad  companies  to  c^irry  officers  and 
agents  of  the  railroad  commission  on  passes  signed  by  the  secretary 
of  stata 

John  D,  McMahon^  for  the  motion;  W.  K  Kisselburgh,  Jr., 
Dep.  Atty.  Gen.,  opposed. 

Parker,  J. — By  chapter  353  of  the  Laws  of  1882  the  legislature 
-created  a  board  of  railroad  commissioners,  and  defined  and  regu- 
lated its  powers  and  duties.  In  addition,  it  assumed  by  that  act 
the  authority  to  assess  upon  the  railroads  of  this  state  a  sum  not 
to  exceed  $50,000  a  year  to  defray  the  salaries  of  the  commis- 
sioners, and  pay  the  necessary  expenses  of  the  board.  By  the 
same  act  it  undertook  to  provide  that,  in  addition  to  the 
^0,000,  the  actual  and  necessary  cost  of  transportation  upon  all 
railroads  actually  visited  or  inspected  by  the  commissioners,  their 
officers,  clerks,  experts,  and  agents  in  the  course  of  a  due  perform- 
ance of  the  duties  enjoined  by  law  should  be  borne  by  the  rail- 
roads so  visited  or  inspected.  To  accomplish  this  result  the  stat- 
^ite  provided  that — 

**  in  the  discharge  of  the  duties  of  their  office  they  should  be 
transported  over  the  several  railroads  in  the  state  of  New  York 
free  in  charge,  upon  passes  signed  by  the  secretary  of  state ;  they 
may  employ  and  take  with  them  experts  or  other  agents  whose 
services  they  may  deem  to  be  temporarily  of  importance,  and  who 
shall  also  be  transported  while  on  such  duty,  free  of  charge,  upon 
jpasses  signed  by  tne  secretary  of  state," 
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From^  the  time  of  the  appointment  of  the  railroad  commissioners 
under  tlie  act  referred  to,  down  to  January  2,  1895,  the  commis- 
sioners have  proceeded  in  the  discharge  of  the  duties  by  law  com- 
manded ;  the  suras  necessary  to  pay  the  expenses  of  the  board, 
not  exceeding  $50,000  a  year,  have  been  assessed  upon  the  several 
railroads  in  this  state  by  the  cpmptroller,  and  tlje  assessments 
paid  ;  the  secretary  of  state  has  issued  such  passes,  in  pursuance 
of  the  act,  as  the  railroad  commissioners  have  requested,  and  the 
passes  have  been  recognized  by  the  railroads  affected  by  them. 
jSut  the  application  made  to  the  secretary  of  state  January  2, 1895, 
to  issue  passes  in  accordance  with  the  statute,  was  refused,  the 
reason  assigned  being  that  section  5  of  article  13  of  the  constitu- 
tion of  the  state  of  New  York,  which  went  into  effect  January  1, 
1895,  prohibits  the  issuing  of  such  passes.     It  reads  : 

**  No  public  officer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  state,  shall  directly  or  indirectly  ask, 
demand,  accept,  receive  or  consent  to  receive  for  his  own  use  or 
benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass,  free 
transportation,  franking  privilege  or  discrimination  in  passenger, 
telegraph  or  telephone  rates  from  any  person  or  corporation,  or 
make  use  of  the  same  himself  or  in  conjunction  with  another." 

In  view  of  the  statute  to  which  we  have  referred,  the  limitation 
of  the  provision  commanding  a  public  officer  not  to  acceptor  receive 
a  pass  or  free  transportation  "for  his  own  use  or  benefit,"  is  signifi- 
cant The  office  of  the  word  *^own,"  when  following  a  possessive 
pronoun,  is  to  emphasize  or  intensify  the  idea  of  peculiar  or  per- 
sonal interest  It  suggests,  what  was  undoubtedly  the  intention  of 
the  f ramers  of  this  constitutional  provision,  that  the  practice  of  giv- 
ing passes  to  public  officers  for  their  individual  use,  and  to  save 
them  from  personal  expense,  should  be  stopped,  but  the  power  of 
the,  legislature  to  provide  for  the  necessary  traveling  and  other  ex- 
penses of  public  officers  while  engaged  in  public  business  should 
not  be  abridged  This  provision  of  the  constitution  must  not  only 
be  construed  in  the  light  of  existing  public  statutes,  but  it  will  be 
presumed  that  it  was  drafted  with  full  recognition  of  them.  Sec- 
tion 168  of  the  general  railroad  law  provided  that  neither  the  rail- 
road commissioners,  nor  their  secretary,  clerks,  agents,  employes, 
or  experts  should  accept,  receive,  or  request  any  pass  from  any 
railroad  in  this  state  for  themselves  or  for  any  other  person.  Sec- 
tion 169,  on  the  other  hand,  declared  that  such  officers,  in  the  dis- 
charge of  their  official  duties,  should  be  transported  over  the  rail- 
roads of  this  state  free  of  charge,  upon  passes  signed  by  the  secre- 
tary of  state.  In  short,  the  statute  prohibited  the  public  officers 
named  from  accepting  passes  for  their  own  use,  but  authorized 
them  to  use  a  pass  issued  by  the  secretary  of  state  for  the  public 
use.  ^3  this  provision  of  the  constitution  prohibits  these  as  well 
as  all  other  public  officers  from  accepting  free  passes  for  their  own 
use  or  benent,  but  it  does  not  prohibit  them  from  accepting  passes 
from  the  secretary  of  state  providing  for  their  transportation  while 
-engaged  in  public  business,  as  it  certainly  would  do  if  it  were  in- 
tended to  annul  the  provision  of  section  169  relating  to  that  sub- 
ject    Other  reasons  might  be  presented  tending  to  show  that  the 
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provisions  of  section  169  are  not  condemned  by  the  section  of  the 
constitution  relating  to  passes,  but,  as  the  one  ^ven  seems  to  be 
fully  adequate,  a  further  discussion  will  not  be  indulged.     A  per- 
emptory  writ  of  mandamus  will  issua 
Application  granted. 

James  C.  Bayles,  Prflf,  v.  Frank  F.  Vanderveer  et  al,  Def  t& 
(Supreme  Court,  New  York  Special  Term,  Filed  January^  1896,) 

1.  CORPOBATIONfl — DmSCTOBS — NeGLECT  OP  DUTY. 

The  directors  of  a  corporation  are  not  chargeable  wllh  neglect  of  duty 
in  refusing  to  accept  a  ben^cial  proposition,  conditioned  on  their  resigna- 
tion. 

2.  Conspiracy— When  action  for  lies. 

An  action  for  conspiracy  cannot  be  maintained,  unless  actual  damage 
results  therefrom  to  plaintiit.  , 

Demurrer  to  the  complaint 

Edward  A.  Sumner^  for  pFflE ;  ffenriessT/^  Creedon  Jc  Bowan,  for 
deft  Ryan. 

Beekman,  J. — The  defendant  Vincent  A.  Ryan  has  demurred 
to  the  complaint  on  several  of  the  grounds  authorized  by  section 
488  of  the  C5ode  of  Civil  Procedure.  Two  of  these  grounds  are: 
(1)  That  a  cause  of  action  against  all  of  the  defendants  has  been 
improperly  united  with  a  cause  of  action  affecting  only  some  of 
the  defendants ;  (2)  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This  court,  at  special  term, 
has  already  sustained  a  demurrer  to  this  complaint  interposed  by 
the  defendant  Vanderveer  on  the  first  of  the  grounds  above  stated,, 
and  this  decision  should  be  taken  to  be  the  law  of  this  case  and 
followed  until  reversed  by  the  appellate  court  I  think,  however, 
that  the  complaint  also  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant  Ryan,  and  that  the  demurrer 
should  be  sustained  on  that  ground.  The  gist  of  the  action  is 
conspiracy.  Stripping  the  complaint  of  all  verbiage,  the  follow- 
ing is  a  concise  statement  of  the  plaintiflf's  alleged  grievance  :  The 
plaintiff  is  the  owner  of  1,495  shares  of  the  capital  stock  of  the 
Cape  Fear  Harbor  &  Coal  Company,  a  foreign  corporation,  duly 
incorporated  under  the  laws  of  the  state  of  North  Carolina.  The 
total  issue  of  stock  is  1,508  shares,  of  the  par  value  of  $100  each. 
The  defendants,  other  than  Reckless,  own  one  share  each.  The 
defendant  Reckless  owns  two  shares.  The  board  of  directors  con- 
sists of  the  plaintiff  and  all  of  the  defendanta  Tlie  plaintiff  and 
two  of  the  aefendants  reside  in  New  Jersey.  The  other  defend- 
ants reside  in  the  state  of  New  York,  in  which  latter  state  sub- 
stantially all  of  the  meetings  of  the  stockholders  and  directors 
have  been  held  and  the  business  of  the  corporation  has  bee^i  trans- 
acted. The  plaintiff  is  the  president  of  the  corporation.  The  de* 
fendant  Ryan  is  its  secretary,  and  the  defendant  Hawkins  is  its 
treasurer.  By  its  charter  the  principal  office  of  the  corporation  is 
required  to  be  in  North  Carolina,  but  branch  offices  Jire  author- 
ized in  any  other  state  or  country.  The  complaint  is  otherwise 
silent  as  to  the  terms  of  incorporation.     The  only  asset  of  the  cor- 
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E>ratioQ  which  is  mentioned  is  a  block  of  1,609  shares  of  the 
runswick,  Western  and  Southern  Bailroad  of  North  Carolina, 
which  is  represented  to  be  a  controlling  interest.  The  plaintiff  is 
also  president  of  the  pompanj.  I'he  interests  of  the  two  com- 
panies are  therefore  closely  associated.  The  plaintiff  alleges  that 
he  undertook  to  procure  the  money  necessary  to  "float  and 
finance  and  put  into  active  operation  both  of  said  companies,"  and 
that  "he  forthwith  secured  promises  to  furnish  a  part  of  the 
$350,000,  more  or  less,  and  to  so  float  and  finance  and  put  into 
operation  said  companies."  If  this  allegation  has  any  relevancy 
z.%  all,  it  must  be  assumed  to  relate  to  the  subsequent  state- 
ment that  on  or  about  the  1st  day  of  September,  1894,  the  plaint- 
iff concluded  an  arrangement  with  certain  persons  in  this  city 
for  the  immediate  equipment  and  operation  of  the  two  companies, 
which  arrangement  gave  promise  of  par  value  to  all  of  the 
stock  of  the  same.  The  complaint  does  not  state  the  particu- 
lars of  the  arrangement,  except  that  it  was  conditioned  u|)on  an 
immediate  change  of  directors,  by  whicli  the  defendants  should 
be  replaced  by  others  "  to  be  named  by  and  to  control  for  said 
persons  with  whom  those  negotiations  were  concluded ;  that 
otherwise  said  negotiations  should  fail."  This  proposition  was 
laid  before  the  defendant  directors  of  the  Cape  Fear  Harbor  & 
Coal  Company,  and  their  attention  was  called  by  the  plaintiff 
to  the  great  advantage  which  it  offered  to  the  col-poration,  and 
to  the  necessity  of  electing  other  directors  in  order  to  satisfy 
the  above  condition  exacted  by  the  negotiators.  The  directors 
refused  to  consider  the  matter,  and,  as  the  complaint  states, 
"when  the  plaintiff  himself  moved  the  resignation  of  said  directors, 
with  the  election  of  their  successors,  they  sat  mute,  and  refused  to 
second  said  motion."  The  plaintiff  alleges  tliat  this  act,  or  failure 
to  act,  was  pursuant  to  a  conspiracy  between  the  defendants  to 
cheat  and  defraud  him,  and  in  support  of  hi^  charge,  states  that, 
when  he  mentioned  the  favorable  result  of  his  negotiations  to  the 
defendant  Vanderveer,  the  latter  falsely  asserted  a  claim  to  $62,500 
worth  of  the  plaintiff^s  stock,  and  demanded  a  transfer  of  the  same 
to  him,  and  made  other  claims  against  him,  and  insisted  that  if 
his  demands  were  refused  he  would  prevent  a  meeting  of  the  com- 
pany, or,  if  there  were  a  meeting,  he  would  prevent  the  consum- 
mation of  the  negotiations  in  question,  and  that  the  directors 
would  act  as  he  instructed.  The  plaintiff  instantly  refused  to  ac- 
cede to  these  demanda  The  complaint  further  states  that  the 
certificate  of  stock  representing  the  shares  held  by  the  plaintiff 
was  in  Vanderveer's  possession.  It  does  not  appear  why  this  was 
so.  The  fact  only  is  stated,  with  the  averment  that  the  certificate 
was  held  subject  to  plaintiff's  demand,  and  that  Vanderveer  had 
no  interest  in  or  lien  upon  it  The  plaintiff  immediately  endeav- 
ored to  secure  possession  of  it,  but  failed,  and  he  alleges  that  the 
defendant  Vanderveer  and  the  defendant  McPherson,  to  whom 
the  former  said  he  had  delivered  the  certificate,  purposely  obstruct- 
ed him  in  his  efforts  to  resume  possession  of  his  property.  The 
particular  need  for  the  certificate  at  that  time  was  that  the  plaititill 
might  transfer  certain  shares  to  the  persons  with  whom  he  had 
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made  the  contingent  arrangement  for  capital  above  mentioneU 
in  order  to  qualify  them  for  election  as  directors.  Failing  in  his* 
eflEort  to  obtain  the  certificate,  the  plaintifiE  made  written  assign- 
ments to  these  persons  of  the  shares  he  intended  to  transfer,  which 
assignments  were  tendered  by  them  to  the  defendant  Ryan,  who 
was  the  secretary  of  the  company,  and  a  demand  was  made  upon 
him  to  issue  certificates  of  stock  of  the  company  accordingly.  At 
first  Ryan  assented  and  appointed  a  time  when  he  would  do  so, 
but  subsequently  he  refused,  stating  that  in  the  meantime  he  had 
seen  the  defendant  Vanderveer,  but  the  complaint  is  silent  as  to 
what,  if  anything,  passed  between  the  two  .on  the  subject.  The 
plaintiff  also  alleges  that  he  is  the  owner,  by  assignment  from  the 
defendant  Hawkins,  of  a  contract  for  land  in  North  Carolina  nec- 
essary to  the  railroad  company  above  mentioned  for  terminal  pur- 
poses; that  said  contract  was  in  the  possession  of  the  defendant 
Vanderveer,  who  refused  to  surrender  it ;  that  the  defendant  Haw- 
kins, upon  conferring  with  VandervVer,  refused  to  execute  to  the 
plaintiff  another  assignment,  and  that  both  of  them  were  informed 
that  the  paper  was  necessary  in  order  that  the  negotiations  above 
referred  to  might  not  fail.  There  is  also  an  allegation  that  the 
directors  of  the  Cape  Fear  Harbof  &  Coal  Company  had  issue<l 
a  call  for  a  meeting  of  stockholders  to  elect  a  boai-d  of  directors, 
and  that,  owing  to  certain  by-laws  of  the  company,  which  the 
plaintiff  characterizes  as  pretended  by-laws,  ana  which  he  else 
where  charges  to  have  been  fraudulently  devised  or  manufactured 
by  the  defendants  or  some  of  them,  the  election  will  be  determined 
by  a  majority  of  the  votes  cast,  without  regard  to  the  number  of 
shares  held  by  the  voting  stockholders,  and  that  the  defendants 
propose  through  these  means  to  re-elect  themselves,  and  thereby 

Ere  vent  the  consummation  of  the  said  negotiations.  He  also  al- 
jges  that  the  meeting  was  otherwise  irregularly  called.  He  finally 
sums  up  the  case  by  alleging  that,  by  reason  of  the  conspiracy,  he 
has  been  injured  to  his  damage  in  the  sum  of  $100,000,  for  which 
he  demands  judgment 

The  facts  I  have  enumerated  are  set  out  in  the  complaint  as 
elements  of  the  conspiracy  charged,  and  are  found  in  paragraphs 
severally  indicated  by  letters  of  the  alphabet,  as  specifications  of 
the  acts  constituting  the  fraudulent  combination  and  its  execution. 
Assuming  the  material  facts  stated  in  the  complaint  to  be  true^ 
as  we  must  for  the  purposes  of  the  demurrer,  the  plaintiff  may 
justly  claim  to  have  been  outrageously  treated  by  the  defendants 
or  by  some  of  them,  but  this  is  far  from  justifying  the  claim  that 
the  wrong  committed  is  an  actionable  one.  The  substance  of  the 
charge  is  that  the  various  acts  assigned  in  the  complaint  were 
done  to  aid  the  defendant  Vanderveer  in  his  efforts  to  extort  from 
the  plaintiff  $62,500  worth  of  his  stock,  but  it  appeal's  that  they 
failed  to  accomplish  this  purpose,  as  the  plaintiff  has  refused  to 
recognize  the  claim  or  to  yield  to  the  demand.  If  the  claim  for 
damages  is  based  upon  the  loss  resulting  from  the  failure  of  the 
defendants,  as  directors  of  the  company,  to  accept  the  propositions 
made  to  supply  the  company  with  additional  capital,  it  will  be 
recalled  that  these  propositions  involved  tlie  resignation  of  the  de-     * 
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fendants,  ana,  whatever  may  have  been  their  moral  obligations  ia 
view  of  the  great  advantage  to  the  company  which  would  so  re- 
sult from  their  resigning,  they  were  within  their  legal  rights  when 
they  refused  to  obnsider  a  proposition  which  involved  any  such 
requirement.  Cook,  Stock,  Stockh.  &  Corp.  Law  (3d  Ed^)  §  71L 
The  plaintiflE  seems  to  suppose  that,  because  he  held  almoat  tlie 
entire, capital  stock  of  the  corporation,  the  directors  were  bounds 
in  the  performance  of  their  duties,  to  comply  with  any  request 
he  might  make!  How  much  mistaken  he  is  in  this  tlieory  will 
appear  from  the  case  of  Beveridge  v.  Railroad  Co,^  112  N.  i .  1  ^ 
20  St  Rep.  962.  Where,  then,  is  the  damage  tothe  plaintiff?  "A 
simple  conspiracy,  however  atrocious,  unless  it  results  in  actual 
damage  to  tne  party  against  whom  the  conspiracy  is  aimed,  is  not 
the  subject  of  a  civil  action."  Buffalo  L,  Oil  Co.  v.  Everest^  80 
Hun,  586.  In  the  case  of  Verphxnck  v.  Van  Buren./IQ  N.  Y.  259,. 
FoLGER  J.,  says  that  *'in  such  action  the  evidence  of  >a  technical 
conspiracy  is  not  essential.  The  damage  is  the  cause  of  action^ 
and  the  conspiracy  mere  matter  of  aggravation."  See,  also.  Place 
V.  Minister^  65  N.  Y.  89.  In  the  case  of  Lee  v.  Kendall^  56  Hun, 
610 ;  32  St  Rep.  165,  the  above  definition  is  followed,  with  the 
further  statement  that  proof  of  conspiracy  is  only  essential  when 
a  verdict  is  demanded  against  two  or  more  defendants,  and  tliat 
the  practical  importance  of  such  proof  arises  from  the  rule  which 
thereupon  permits  the  plaintiff  to  give  in  evidence  the  declarations 
of  co-conspirators  as  against  each  other  while  engaged  in  further- 
ing the  conspiracy.  An  actionable  wrong  must  exist,  and,  if  that 
wrong  has  been  perpetrated  under  an  agreement  or  partnership  of 
two  or  more  persons,  the  person  wronged  may  avail  himself  of  a 
form  of  action  wliich  offers  him  certain  facilities  of  proof. 

In  piecinff  together  the  diffuse  and  in  many  respects  vague  and 
uncertain  allegations  of  the  complaint,  I  have  been  unable  to  find 
that  the  plaintiff  has  been  damaged  in  any  respect  for  which  he 
can  find  relief  in  this  action  under  what  seem  to  me  to  be  well- 
settled  principles  of  law.  If  the  directors  of  the  company  had 
been  bound  to  accept  the  propositions  made  by  the  persons  with 
whom  plaintiff  had  been  negotiating,  their  refusal  might  then  have 
been  actionable  ;  but  the  resulting  damage  would  have  been  dam- 
age to  the  corporation,  and  the  cause  of  action  would  have  been 
that  of  the  company.  If  the  corporation  is  under  the  control  of 
the  guilty  parties,  an  v  stockholder,  on  behalf  of  himself  and  the 
others,  may  sue  the  aelinquent  directors,  but  the  corporation  must 
be  a  party  defendant,  as  j.he  suit  is  really  prosecuted  in  its  behalf^ 
and  the  recovery  is  for  its  benefit  Robinson  v.  Smithy  3  Paige,  222  ; 
Oreaves  v.  Oouge^  69  N.  Y.  lo-t ;  Brinckeroff  v.  Bostwick,  88  id. 
52.  Such  an  action,  it  seoms,  may  be  prosecuted  in  this  stnfe, 
even  where  the  corporation  is  a  foreign  one.  Prouty  v.  Railroad 
Co.^  1  Hun,  665.  The  plaintiff  has  not  assumed  to  prosecute  the 
defendant  on  this  theory,  nor  does  it  appear  from  the  complaint 
that  he  could  successfully  state  a  cause  of  action  in  its  favor,  at 
least  so  far  as  the  principal  charge  of  the  complaint  is  concerned. 
He  is  evidently  tne  victim  of  the  not  infrequent  occurrence  of  a 
hostile  majority  in  a  board  of  directors,  controlled  by  men  who 
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were  unknown  to  him  when  he  acquired  his  stock.  His  remedy 
must  be  sought  in  the  methods  provided  by  law,  by  which  direct- 
ors may  be  changed  or  be  held  responsible  for  tneir  fraudulent 
sets.  That  the  pleader  was  conscious  of  his  difficulty  is  apparent 
from  the  impression  which  the  pleading,  as  a  whole,  leaves  upon 
the  mind  that  be  was  in  pursuit  of  a  statement  of  actionable  dam- 
ages, which  was  constantly  eluding  his  grasp.  The  charges  against 
the  defendt^nt  Eyan  are  especially  vacua  His  acte  of  oflense  are 
that  he  refused  to  transfer  stock  of  the  plaintiff  without  the  pro- 
duction of  the  original  certificate,  and  that  he  was  one  of  the  di- 
rectors who  refused  to  vote  for  the  proposition  which  involved 
his  resignation  from  the  board.  It  is  true  that  these  acts  are 
<5harffed  to  have  been  done  in  furtherance  of  the  combination  al- 
leged to  aid  the  defendant  Vanderveer  in  his  efforts  to  compel 
the  plaintiff  to  give  up  a  portion  of  his  stock,  which,  as  we  have 
seen,  was  unsuccessful ;  but  the  intent  is  felt  a  matter  of  infer- 
ference,  from  the  statements  of  Vanderveer  that  he  could  control 
the  other  directors.  For  the  reasons  I  have  stated,  I  am  of  the 
opinion  that  the  complaint  fails  to  set  out  a  cause  of  action  against 
the  defendant  Ryan.  The  demurrer  is  therefore  sustained,  and 
judgment  orderea  thereon  for  the  defendants,  with  costs,  with 
leave  to  the  plaintiff  to  amend  his  complaint  on  payment  of  costs. 
Demurrer  sustained,  and  judgment  ordered  for  defendants,  with 
leave  to  plaintiff  to  amend  on  payment  of  costa 


Henry  W.  Sage  et  al^  App'lts,  v.  David  G.  Burton,  Resp't 

^Supreme  Court,  General  Term,  Ihird  Department,  Filed  February  12,  1895.) 
Payment— Check.  • 

The  delivery  by  the  debtor  to  the  creditor's  duly  authorized'  agent  of  a 
check  payable  to  the  creditor  for  the  amount  of  the  debt,  which  is  subae- 

auently  paid  by  the  bank  on  which  it  is  drawn,  is  a  payment  of  the  debt, 
lough  the  a^'nt  without  authority  indorses  the  check  and  applies  the 
proceeds  to  his  own  use. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of  de- 
fendant, and  from  an  order  denying  a  motion  for  a  new  trial. 

Tracy  <k  Cooper  {James  Fenimore  Cooper^  of  counsel),  for  app'lts; 
George  H,  Stevens,  for  resp^t. 

Mayham,  p.  J. — This  action  was  brought  by  the  plaintiffs  to 
recover  the  amount  of  the  balance  of  an  account  accruing  in  favor 
.<pf  the  plaintiffs  for  some  kind  of  merchandise.  The  answer  in 
effect  admitted  the  accruing  of  the  account  and  its  correctness, 
but  set  up  payment  in  the  defendant's  check  given  by  the  de- 
fendant to  one  Abbott  on  account  of  such  indebtedness,  payable 
to  the  order  of  the  plaintiffs.  Abbott  had  been  for  along  time 
in  the  employ  of  the  plaintiffs,  and  was  salesman  for  them,  and  at 
times  collected  accounts  for  them,  and  received  checks  of  custo- 
mers for  accounts  due  the  plaintiffa  He  had  also  made  settle- 
ments of  accounts  with  customers  of  the  plaintiffs,  and  on  such 
settlements  abated  from  the  amount  claimed,  and  such  settlements 
and  abatements  had  been  acquiesced  in  by  his  employers.      The 
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proof  showed  on  the  trial  of  this  action  that  the  defendant 
settled  the  account  in  suit  with  the  agent  Abbott,  who  on  such 
settlement  made  a  reduction  from  the  amount  claimed  of  $100, 
and  took  the  defendants  check  for  the  balance  of  $234.11, 
payable  to  the  order  of  the  plaintiflEs,  and  at  the  same  time 
receipted  the  bill  of  the  plaintiffs  in  iheir  firm  name  in  full  for 
that  amount  The  proof  also  shows  that  the  check  was  subse- 
quently indorsed  in  the  name  of  the  plaintiffs'  firm,  and  was  paid 
at  the  bank  out  of  the  funds  of  the  defendant  The  indorsement 
of  the  firm  name  of  the  plaintiffs  on  the  check  was  made  by  Ab- 
bott without  the  express  authority  of  the  plaintiffs,  and  the  money 
received  by  him  on  the  same  from  the  bank,  but  the  same  was 
not  paid  by  him  to  the  plaintiffs,  and  they  were  never  in  fact 
paid  the  amount  of  their  bill.  The  main  question  in  this  case  and 
the  one  upon  which  the  rights  of  the  parties  turned  in  the  trial 
court,  and  most  turn  here,  is  whether  tne  act  of  the  agent,  Abbott, 
bound  the  plaintiffs  so  that,  under  the  circumstances  of  this 
case,  the  giving  of  this  check  by  the  defendant,  and  its  subsequent 
payment  by  the  bank,  amounts  to  a  payment  by  the  defendant  so  as 
to  discharge  him  from  this  debt  It  is  unnecessary  for  us  to  con- 
sider here  the  right  or  power  of  Abbott  to  adjust  amounts  due  on 
claims  of  plaintiffs  and  make  reductions  on  the  same,  as  that  seems 
to  have  been  conceded  on  the  trial  by  the  plaintiffs'  consent 
to  reduce  the  amount  of  their  claim  to  the  sum  represented  by  the 
check. 

There  was  on  the  trial  a  sharply  contested  question  of  fact  as  to 
whether  or  not  the  plaintiff  Dean  Sage  told  tlie  defendant,  in  the 
presence  and  hearing  of  Abbott,  before  the  transaction  in  question, 
that  his  dealings  with  the  plaintiff's  firm  must  be  with  Abbott 
The  defendant  testified  upon  that  subject  as  follows:  "  He  [Sage] 
then  told  me,  in  the  future  I  must  deal  with  Mr.  Abbott  individu- 
ally in  buying,  adjusting,  and  settling."  This  is  contradicted  by 
Sage,  and  the  learned  trial  judge  left  it  to  the  jury  to  say  whether 
this  general  and  sweeping  authority  was  given  to  Abbott  by  the 

5)laintiff  Sage,  and  was  relied  upon  by  the  defendant  as  authority 
or  him  to  settle  all  claims  between  him  and  the  plaintiffs  with 
Abbott  That  was,  we  think,  a  proper  disposition  of  that  dis- 
puted question.  It  is  true  that  payment  of  this  check  to  Abbott 
was  not  in  fact  payment  to  the  plaintiffs,  and  if  Abbott  improp- 
erly indorsed  the  check  in  their  name,  and  appropriated  the  pro- 
ceeds to  his  own  use,  it  would  in  effect  be  a  larceny  from  the 
f)laintiffs,  and  they  would  be  the  losers  to  that  amount  But  so 
ong  as  the  defendant  was  authorized  to  make  settlements  with  / 

and  payments  to  Abbott  of  all  claims  in  favor  of  plaintiffs  against  / 
him,  the  giving  of  the  check  and  the  subsequent  payment  of  the  ^ '[ 
same  by  the  bank  out  of  the  funds  of  the  defendant  was  payment 
by  the  defendant  so  as  to  discharge  him  of  liability  to  the  plaint- 
iffs. While  a  check  of  the  debtor  does  not  until  paid,  ordinarily, 
amount  to  payment  of  the  debt,  it  does  afterpayment  of  thech^ck 
extinguish  the  debtor's  liability,  if  the  same  is  paid  to  the  creditoi^, 
or  to  the  agent  of  the  creditor  authorized  to  receive  the  check  of 
St.  Rep.,  Vol.  LXVI.        73 
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the  debtor,  for  the  reason  that  after  he  has  parted  with  th& 
check  to  the  creditor,  or  his  agent,  he  has  no  further  duty  iu 
the  matter,  except  to  see  that  funds  are  in  the  bank  on  which 
it  is  drawn  for  its  payment  "  A  check  given  in  payment,  and 
afterwards  paid,  becomes  a  valid  payment  as  of  the  date  of  its  re- 
ceipt" 18  Am.  &  Eng.  Ena  Laws,  p.  147,  and  cases  there  cited. 
The  plaintiffs,  having  authorized  the  agent  to  receive  the  check, 
and  thus  removing  it  beyond  the  control  of  the  defendant,  took,  as 
between  them  and  the  defendant,  the  risk  of  the  acts  of  their  own 
agent ;  all  the  risk  that  the  defendant  took  in  the  matter  was 
that  of  establishing  that  the  agent  had  power  and  authority  to 
take  the  check  on  settlement,  and  that  the  drawer  had  funds  in 
the  bank  with  which  to  pay  it  on  presentment  He  did  not  even 
take  the  risk  of  a  forged  indorsement  That  probably  was  the 
risk  of  the  bank.  The  jury,  under  the  charge  of  the  court,  have, 
we  think,  found  upon  sufficient  evidence  that  the  agent  in  this 
matter  was  authorized  by  the  principal  to  receive  this  check, 
and  that,  coupled  with  their  finaing  of  payment  of  the,  check, 
operated  to  discharge  the  defendant's  liability.  Carroll  v.  Stveety 
128  N.  Y.  20-22 ;  87  St  Rep.  868.  If  it  be  held  that  Abbott  in 
this  transaction  was  not  the  alter  ego  of  the  plaintiflEs,  and  had  no 
authority  to  indorse  this  check  yet,  if  he  was  authorized  by  the 
plaintiffs  to  receive  this  check  from  the  defendant,  any  misappro- 
priation of  its  proceeds  by  him  is  at  the  risk  of  the  party  who  set 
him  in  motion  and  put  it  in  his  power  to  perpetrate  the  wrong. 
Such  party  must  suffer,  rather  than  the  party  which  is  in  no  wise 
accountable  for,  and  has  no  control  of,  the  pei"petration  of  the 
wrong. 

We  have  examined  the  exceptions  taken  by  the  plaintiffs  to  the 
various  rulings  of  the  trial  judge,  and  his  charge,  and  see  no  eiTor 
for  which  this  judgment  can  be  reversed.  Judgment  affirmed, 
with  costs. 

Herrick,  J.,  concurs;  Putnam,  J.  dissents. 


In  the  Matter  of  the  Application  by  John  W.  Olmstead  for  a 
Writ  of   Mandamus. 

(Supreme  Court,  Albany  Special  Term,  Filed  March  14, 1896,) 

1.  Taxes— Sale — Vacation. 

Where  land,  bid  in  by  the  state  at  a  tax  sale,  is  afterwards  sold  and  con- 
veyed  to  a  third  person,  such  grantee  is  not  within  section  20,  chapter  711 
of  1893,  and  cannot  malce  an  implication  for  the  cancellation  of  such  tat 
sale. 

2.  Same. 

Such  grantee  is  not  an  assiarnee  of  the  purchaser,  within  the  meaning  of 
the  said  section,  and  his  only  remedy,  in  case  the  title  of  the  state  to  such 
land  shall  fail,  is  that  given  by  section  6  of  1  R.  S.  198. 

Application  for  writ  of  mandamvs  for  cancellation  of  a  tax 
sale. 

Sleadman^  Thompson  &  Andrews^  for  the  application;  T,  K 

Hancock,  Atty.  Gen.,  opposed. 
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Herrick;  J. — At  various  state  lax  sales  held  between  the  years 
1877  and  1885,  inclusive,  several  lots  of  land  located  in  the 
county  of  Saratoga  were  exposed  for  sale  by  the  comptroller  of 
the  state  for  nonpayment  of  taxes,  and  were  old  in  by  tue  state  at 
such  tax  sales,  and  deeds  therefor  were  executed  and  delivered  to 
the  state  of  New  York  by  the  comptroller,  and  the  county  ot 
Saratoga  was  credited  with  the  amount  of  such  sales,  which  ap- 
pear to  have  amounted  to  the  sum  of  $2,069.96.  On  or  about  the 
14th  day  of  December,  1891,  all  the  right,  title,  arid  interest  of 
the  state  in  said  lots  were  conveyed  to  John  W.  Olmstead,  by  the 
state  of  New  York,  the  deed  reciting  that  such  conveyance  is 
made  by  virtue  of  a  provision  of  section  8  of  chapter  283  of  the 
Laws  of  1886,  as  amended  by  chapter  475  of  the  Laws  of  1887, 
and  upon  the  recommendation  of  the  forest  commission  of  said 
state,  with  the  advice  of  the  attorney  general  of  said  state.  The 
laws  referred  to  authorize  a  conveyance  of  portions  of  what  is 
known  as  the  "Forest  Preserve  of  the  State,"  upon  the  recom- 
mendation of  the  forest  commission,  coupled  with  tne  advice  of  the 
attorney  general.  On  the  26th  day  of  December,  1893,  the  de- 
puty comptroller  of  the  state,  upon  the  application  of  said  Olm- 
stead, canceled  the  tax  sales  of  the  lots  in  question,  and  directed 
"the  refunding  to  John  W.  Olmstead  of  the  sums  due  by  reason 
thereof."  The  amount  paid  by  John  W.  Olmstead  to  the  state 
upon  receiving  the  deed  above  aescribed  was  the  sum  of  $1,551. 
Thereafter  the  said  Olmstead  applied  to  the  present  comptroller, 
James  A.  Roberts,  and  demanded  the  payment  of  the  sum  df  $2,- 
069.96,  with  interest  from  the  26th  day  of  December,  1893,  which 
the'comptroller  refused  to  pay,  and  an  application  is  now  here 
made  to  this  court  that  a  peremptory  writ  of  mandamus  issue,  di- 
recting the  comptroller  to  draw  his  warrant  upon  the  state  treas- 
urer, for  the  payment  from  the  state  to  the  said  John  W.  Olm- 
stead of  the  sum  of  $2,069.96,  with  interest  from  the  26th  day  of 
December,  1893.  The  relator,  Olmstead,  having  paid  $1,551  for 
lands  purchased  by  him  from  the  state,  now,  upon  the  failure  of 
the  state's  title,  asks  that  there  shall  be  refunded  to  him,  not  the 
amount  paid  by  him  upon  his  purchase,  but  the  amount  that  the 
state  paid  therefor  upon  its  purchase  of  said  lands,  by  giving 
credit  to  the  county  of  Saratoga  for  the  amount  due  from  the  state 
to  the  said  county  for  state  taxes.  A  bare  statement  of  the  facts 
shows  that  there  is  no  equity  in  the  relator's  claim,  and  that  he  is 
seeking  to  obtain  from  the  state  money  he  has  never  expended, 
under  the  provision  of  a  statute  intended  to  aflford  equitable  relief 
to  persons  purchasing  at  tax  sales,  who  have  acquired  defective 
tax  titles,  by  refunding  to  them  the  moneys  expended  by  them  in 
making  such  purchases. 

The  statute  under  whicb  he  claims  to  be  entitled  to  reclaim  the 
money  is  section  20  of  chapter  711  of  the  Laws  of  1893.  This 
section  provides  for  the  cancellation  of  tax  sales  by  the  comp- 
troller. The  first  part  of  the  section  pt-ovides  for  such  cancellation 
in  the  event  of  the  discovery  of  an  illegality  before  the  delivery 
of  the  conveyance,  and  another  portion  of  the  section  provides 
for  the  cancellation  where  the  discovery  of  the  illegality  of  the 
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sale  is  made  after  the  delivery  of  the  conveyance.  The  latter  por- 
tion reads  as  follows :  ' 

*!lf  he  shall  not  discover  that  the  sale  was  invalid  until  after  a 
conveyance  of  the  lands  sold  shall  have  been  executed,  he  shall 
on  application  of  any  person  having  any  interest  therein  at  the 
time  of  the  sale,  on  receiving  proof  thereof,  cancel  the  sale,  refund 
out  of  the  state  treasury  to  the  purchaser,  his  representatives  or 
assigns,  the  purchase  money  and  interest  thereon,  and  recharge 
the  county  from  which  the  tax  was  returned,  with  the  amount  of 
purchase  money  and  interest  from  the  time  of  the  sale,  which  the 
county  shall  cause  to  be  levied  and  paid  into  the  state  treasury ; 
on  any  such  application  the  comptroller  may  appoint  a  commis- 
missioner  with  like  powers  and  duties  as  in  case  of  an  application 
for  redemption." 

Under  this  provision  it  seems  to  me  that  the  cancellation  of  the 
tax  sale  in  question  here  by  the  comptroller  was  illegal ;  that  the 
comptroller  had  no  jurisdiction  to  make  it.  The  power  attempted 
to  be  exercised  by  the  comptroller  is  purely  a  statutory  power, 
and  must  be  executed  in  strict  compliance  with  the  statute,  and  it 
will  be  observed  that  such  cancellation  is  to  be  made  "on  applica- 
tion of  any  person  having  any  interest  therein  at  the  time  of  the 
sale."  This  means  the  tax  sale,  not  any  subsequent  conveyance 
by  the  purchaser  at  such  tax  s^le.  There  can  be  no  claim  in  this 
tase,  I  think,  that  the  relator,  Olmstead,  had  any  interest  in  the 
lands  in  question  at  the  time  of  the  sale,  or  was  a  purchaser  there- 
at. It  has  been  decided  under  this  and  similar  statutes  that  the 
only  person  who  can  make  an  application  for  such  cancellation  is 
the'purchaser  at  the  tax  sale.  People  ex  ret  Witte  v.  Roberts^  144 
N.  Y.  234;  63  St  Bep.  100.  While  it  has  been  held  that  the 
assignee,  or  the  personal  representative  of  the  purchaser,  is  en- 
titled to  receive  tne  money  to  be  refunded  upon  such  cancellation, 
and  that  a  grantee  of  the  purchaser  is  an  assignee  within  the  mean 
ing  of  the  statute.  People  ex  rel  Ostrander'  v.  Chapin  109  N.  Y. 
177  ;  15  St.  Rep.  76,  yet  that  does  not  affect  that  portion  of  the 
statute  which  requires  the  application  to  be  made  by  a  person  in- 
terested in  the  premises  at  the  time  of  the  sala  In  this  case  the 
purchaser  was  tne  state.  Tlie  state  has  made  no  application  for  a 
cancellation,  and,  the  purchaser  having  failed  to  make  any  appli- 
cation, the  act  of  the  comptroller  in  canceling  such  sale  was  with- 
out jurisdiction  and  void.  But  further  than  that  I  do  not  think 
the  statute  in  question  is  applicable  to  a  case  like  the  one  now 
under  consideration.  It  was  intended  for  the  relief  of  parties  pur- 
chasing property  at  tax  sales,  when  the  title  proves  defective,  to 
enable  them  to  recover  back  the  amount  of  money  paid  by  them 
at  such  tax  sales.  Here  the  state  has  bid  in  the  property  in  ques- 
tion, in  default  of  purchasers.  Under  the  statutes  of  the  state  it 
has  become  a  part  of  the  forest  preserve,  and  has  been  conveyed 
by  the  state  to  the  relator,  not  as  an  assignment  of  a  tax  title,  out 
under  the  laws  in  relation  to  the  forest  preserva  The  relator  is 
not  an  assignee  of  the  purchaser  at  a  tax  sale,  within  the  meaning 
of  the  statute.  The  relator  has  paid  no  taxes.  He  is  not  the 
assignee  of  any  one  who  has.      The  statute,  as  before  stated,  was 
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intended  to  afford  equitable  relief  to  bona  fide  purchaser:^.  It  was 
not  intended  to  afford  opportunities  for  swindling  tUe  state.  For 
the  money  he  has  actually  expended  the  relator  has  his  remedy 
under  section  6,  art  1,  tit  5,  a  9,  pt  1,  of  the  Revised  Statutes 
(Birdeye's  Ed.,  p.  1781,  §  6),  reading  as  follows : 

*'  Whenever  the  title  of  the  people  of  this  state,  to  lands  granteil 
under  its  authority  shall  fall,  and  a  legal  claim  for  compensation, 
on  account  of  such  failure,  shall  be  preferred  by  any  person  enti- 
tled thereto,  it  shall  be  the  duty  of  the  commissioners  to  direct  the 
payment  of  the  original  purchase  monies,  which  may  have  been 
paid  to  the  state  by  such  person,  with  interest  at  the  rate  of  six 
per  cent,  from  the  time  of  such  payment,  to  be  paid  out  of  the 
treasury,  on  the  warrant  of  the  comptroller." 

That  statute  affords  all  the  relief  to  which  the  relator  is  honestly 
entitled.  The  present  application  seems  to  me  to  have  no  founda- 
tion in  either  law  or  equity,  but  to  be  simply  a  bald  attempt  to  ob- 
tain from  the  state  money  that  it  has  never  received,  which  the 
relator  never  paid,  and  to  which  he  has  neither  a  legal  nor  a  moral 
claim.     The  application  is  denied,  with  costs. 


New  York  Insulated  Wire  Company,  App'lt,  v.  Westing- 
house  Electric  and  Manufacturing  Company,  Resp't 

itiupreme  Court,  QencrcU  2b*m,  Fi7*8t  Department,  Filed  March  15,  1896.) 

Pleading — Amended  answeu. 

Upon  a  motion  for  the  severanpe  of  the  action  and  entry  of  judgment 
for  the  amount  claimea  to  be  admitted  to  be  due  by  the  answer,  the  orig- 
inal answer  cannot  be  resorted  to  for  the  purpose  of  explaining  the  allega- 
tions of  the  amended  answer. 

Appeal  from  an  order,  denying  a  motion  for  the  severance  of 
the  action  and  entry  of  judgment  for  the  amount  claimed  to  be 
admitted  to  be  due  by  the  answer. 

W,  B.  Putney^  for  app'lt ;  Paul  D.  Oravaihj  for  resp't 

Van  Brunt,  P.  J. — The  summons  aud  complaint  in  this  action 
were  served  on  the  16th  of  August,  1894,  and  on  the  12th  o£ 
November  the  defendant  served  an  answer.  On  the  24th  of  No- 
vember a  notice  of  motion  for  a  severance  of  the  action  and  for  a 
judgment  pf  $17,079.24,  claimed  to  be  admitted  to  be  due  in  said 
answer,  was  served ;  said  notice  being  returnable  on  the  3d  of  De- 
cember, the  last  day  for  the  defendant  to  serve  an  amended  an- 
swer. The  defendant  asked  that  the  motion  stand  over  until  the 
following  day  in  order  that  it  may  serve  its  amended  answer. 
This  application  was  granted,  and  the  next  day  the  defendant,  pur- 
suant to  such  leave,  served  and  submitted  to  the  court  such 
amended  answer,  and  at  the  same  time  served  upon  the  plaintiff 
an  offer  of  judgment  for  $24,000.  The  original  answer  and  the 
offer  to  allow  judgment  are  contained  in  the  papers  handed  up 
upon  this  appeal.  It  is  undoubtedly  true  that  the  plaintiff  was 
entitled  to  the  relief  demanded  by  this  motion  under  the  original 
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answer.  Bat  the  amended  answer  contains  no  such  specific  ad- 
missions as  were  embraced  within  the  original  answer,  and  the 
court  cannot  determine,  upon  an  inspection  of  the  amended  an- 
swer, the  amount  Which  is  admitted  to  be  due.  It  is  urged,  how- 
ever, upon  the  part  of  the  apppellant,  that  recourse  may  be  had  to 
the  original  answer  for  the  purpose  of  explaining  the  allegations 
contained  in  the  amended  answer.  But  we  think  that  this  cannot 
be  done,  as  it  is  a  well-settled  rule  of  pleading  that  where  an 
amended  pleading  is  served  it  takes  the  place  of  the  original  plead- 
ing, and  the  action  proceeds  as  though  the  original  pleading  had 
never  been  served.  Such  original  pleading,under  such  circumstances 
forms  no  part  of  the  record,  and  does  not  set  forth  the  issues  which 
are  involved.  It  is  diffcult,  therefore,  to  see  what  bearing  or  re- 
levancy the  original  answer  can  have  upon  a  motion  of  this  de- 
scription ;  and  upon  reading  the  order  in  this  case  it  would  seem 
not  to  have  been  considered  by  the  court  below.  The  summons 
and  complaint  and  the  amended  answer  are  referred  to  in  definite 
terms,  but,  although  the  words,  "and  upon  all  the  papers  and  pro- 
ceedings herein,'*  are  inserted  in  the  order,  it  is  manifest  that  the 
court  did  not  consider  the  original  answer  in  determining  the  ap- 
plication ;  and,  if  it  did,  it  would  have  been  error.  Neither  can 
the  plaintifiE's  application  receive  any  support  because  of  the  oflEer 
of  judgment  which  is  contained  in  these  papers.  The  only  way 
in  which  the  plaintiff  can  avail  himself  of  an  offer  of  judgment  is 
set  forth  in  the  Coda  It  is  not  upon  such  a  motion  as  the  one 
now  under  review  that  any  use  is  permitted  of  such  an  offer.  If 
the  amended  answer  in  question  was  served  in  bad  faith,  simply 
for  the  purposes  of  delay,  the  Code  points,  out  the  remedy  which  a 
party  aggrieved  is  entitled  to  pursue.  He  may  have  it  stricken 
out  upon  motion,  and  then  the  action  proceeds  upon  the  original 
pleading.  No  such  course  was  taken  in  the  case  at  bar,  and  we 
no  means  of  aiding  the  plaintiff  in  procuring  the  judgment  which 
he  was  entitled  to  under  the  original  answer,  and  to  prevent  the 
recovery  of  which  the  amended  pleading  seems  to  have  been 
served.  The  order  appealed  from  must  be  affirmed,  with  $10  costs 
and  disbursements.  

Arthur  Hopson  Sawyer,  by  Guardian,  etc.,  Resp't,  v.  Willi- 
am Cubby  et  al,  AppUts.' 

{Court  of  Appeals,  Filed  May  21,  189S.) 

1.  Will— Suspension  op  alienation. 

The  statutory  test  of  what  constitutes  a  suspension  of  the  power  of 
alienation  as  to  real  estate,  and  of  absolute  ownership  as  to  personal  prop- 
erty, is  that  it  occurs  only  when  tliere  are  no  persons  in  being  by  whom  an 
absolute  estate  in  possession  can  be  conveyed. 

2*   SAliE. 

A  contingency,  dependent  upon  a  future  event  which  may  or  may  not 
occur,  does  not  necessarily  make  a  legacy  inalienable. 

Appeal  from  an  order  of  the  general  term  of  the  supreme  court 
in  the  fourth  judicial  department,  which  reversed  a  judgment  in 
^Reversing  58Bt.  Rep.  68. 
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favor  of  defendant  entered  upon  the  report  of  a  referee  and  ordered 
a  new  trial. 

This  action  was  brought  to  have  the  fifth  paragraph  of  the  will 
of  Jennie  Sawyer,  deceased,  declared  void,  and  probate  of  said  will, 
«o  far  as  it  relates  to  said  paragraph,  canceled  and  revoked,  and 
that  William  Cubby,  the  legatee  named  therein,  be  adjudged  to 
have  failed  to  perferm  the  conditions  of  said  bequest,  and  that  the 
executors  be  enjoined  from  paying  any  portion  of  said  estate  to 
«aid  Cubby. 

Waller  Welch,  for  app'lt ;  Frank  Hopkins^  for  resp^t 

Finch,  J. — The  general  term  have  reversed  the  judgment  of 
the  trial  court  which  upheld  the  legacy  in  dispute,  upon  the  ground 
that  the  bequest,  as  made  in  the  will,  workea  a  suspension  of  the 
absolute  ownership  of  personal  property  for  a  longer  period  than 
two  lives  in  being.  The  question  is  wholly  one  of  construction. 
With  the  peculiar  and  unusual  contracts  which  led  to  the  bequest 
by  the  testatrix  we  have  nothing  whatever  to  do  except  so  far  as 
it  may  possible  throw  light  upon  testamentary  intention.  The 
two  clauses  in  the  will  out  of  which  the  controversy  springs  are 
as  follows: 

**'Fifth.  In  the  event  that  William  Cubby,  of  Syracuse,  N.  Y., 
shall  promptly  pay  all  assessments,  dues  aud  premiums  which 
during  my  life,  shall  become  due  and  payable  on  my  insurance 
on  my  life,  in  any  insurance  company,  association  or  organization, 
which  insurance  is  or  shall  be  for  the  benefit  of  and  payable  to 
my  adopted  son,  Arthur  Hopson  Sawyer,  and  in  the  event  further 
that  such  insurance,  or  some  part  thereof  shall  be  actually  paid  to 
said  Arthur  Hopson  Sawyer  one  year  from  my  decease,  then,  in 
those  events,  I  give,  devise  and  bequeath  to  said  William  Cubby 
a  sum  of  monev  which  shall  be  equal  in  amount  to  the  insurance 
moneys  so  paia  to  said  Arthur  Hopson  Sawyer,  not  exceeding, 
however,  the  sum  of  $6,000.  Sixth.  All  the  rest,  residue  and  re- 
mainder of  my  property  and  estate,  of  every  name  and  nature  and 
wheresoever  situated,  I  give,  devise  and  bequeath  unto  my  ex- 
ecutor hereinafter  named,  in  trust,  however,  to  manage,  control, 
hold  and  keep  the  same  invested  in  such  securities  and  property 
as  to  my  executor  shall  seem  proper,  and  to  pay  the  income  there- 
from annually  or  oftener,  if  it  shall  seen  proper  to  my  said  ex- 
ecutor, to  my  adopted  son,  Arthur  Hopson  Sawyer,  until  he  shall 
arrive  at  the  age  of  35  years ;  and  upon  his  arriving  at  the  age  of 
^5  years  to  pay,  and  I  direct  my  said  executor  to  pay,  the  princi- 
pal of  such  rest,  residue  and  remainder  over  to  said  Arthur  Hop- 
son  Sawyer." 

Upon  these  two  clauses  the  general  term  held  that  the  legacy  to 
Cubby  did  not  vest  in  him  at  the  death  of  the  testatrix  in  posses- 
sion or  in  the  interest,  but  was  a  gift  both  future  and  contingent 
That  is  probably  a  correct  conclusion,  aud  I  shall  assume  it  as  the 
most  favorable  view  for  the  respondents,  and  give  them  the  bene- 
fit of  their  contention  in  that  respect  The  inference  which  the 
feneral  term  drew  from  the  consequent  character  of  the  bequest  as 
eing  both  contingent  and  future  is  that  the  ownership  is  left  abey- 
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anceund  for  a  period  not  measur^  by  lives.  I  think  tliat  is  not 
a  correct  conclusion.  The  statutory  test  of  what  constitutes  a  sus- 
pension of  the  power  of  alienation  as  th  real  estate,  and  of  abso- 
lute ownership  as  to  personal  property,  is  that  it  occurs  only  when 
there  are  no  persons  in  being  by  whom  an  absolute  estate  in  pos- 
session can  be  conveyed.  Murphy  v.  Whitney^  140  N.  Y.  545 ; 
56  St.  Rep.  510.  Tried  by  that  test  I  think  we  shall  find  that 
there  never  was  a  moment  after  the  death  of  the  testatrix  when  a 
good  title  in  preserit  possession  might  not  have  been  given  to  tiie 
legacy,  and  the  property  covered  by  it,  save  only  during  the  con- 
tinuance of  the  trust  created  by  the  sixth  clause.  Certainly  the 
interest  of  Cubby,  although  future  and  contingent,  vested  as  a  right 
and  so  was  not  inalienable  by  him,  for  even  in  the  case  of  lands  ex- 
pectant estatesjwhich  include  those  which  are  future  and  contingent,, 
are  declared  by  the  statute  to  be  descendible,  devisable  and  alien- 
able in  the  same  manner  as  estates  in  possession.  (R  S.  part  2, 
chap.  1,  title  2,  art  1,  §  35.  Cubby  could  sell  his  right  at  any 
moment.  If  he  sold  to  those  holding  the  fee  of  the  land,  or  the 
absolute  ownership  of  the  personalty,  subject  to  its  being  in  part  di- 
vested by  the  happening  of  the  contingency,  he  with  such  per- 
sons could  give  a  perfect  and  absolute  title,  and  if  he  joined  with 
them  in  the  sale  the  purchaser  would  have  an  absolute  right  of 
present  possession,  save  only  for  the  suspension  accomplivshed  by 
the  trust  Whether  that  violated  the  statute  becomes  the  princi- 
pal question.  The  trust  covered  the  entire  residue  and  remain- 
der of  the  property  ;  the  whole  of  it  except  the  contingent  estate 
bequeathea  to  Cubby.  The  legal  estate  in  that  residue  vested  in 
the  trustee  for  the  purpose  of  the  trust,  and  since  the  trustee  could 
not  alienate  the  fund,  nor  the  beneficiary  sell  his  interest,  thei'e 
was  of  necessity  a  suspension  during  the  running  of  the  trust ;  but 
that  suspension  was  legal  and  permissible.  The  duration  of  the 
trust  by  its  very  terms  was  limited  to  the  single  life  of  the  adopted 
son  Arthur.  The  limitation  of  thirty  five  years  was  of  a  period 
less  than  his  life  and  wholly  within  it  because  the  trust  ended  at 
Arthur's  death  whether  he  lived  to  the  prescribed  age  or  not  If 
he  did,  the  trust  terminated  during  his  life;  if  he  did  not  it  en- 
ded, nevertheless,  upon  his  death.  It  was  clearly  a  trust  for  the 
life  of  Arthur  or  the  shorter  period  within  that  life  of  thirty-five 
years.  The  trust,  therefore,  did  not  create  an  illegal  suspension, 
and  the  moment  that  it  should  end  the  whole  fund  would  be 
alienable  by  persons  in  being.  Let  us  make  every  conceivable 
supposition.  Take  it  Arthur  dies  ten  days  after  testatrix  and  be- 
fore any  money  hns  been  paid  him  by  the  insurance  company. 
The  trust  ends  and  the  entire  estate  at  once  passes.  If  the  con- 
struction be  that  Cubby  could  take  nothing  because  there  could 
be  no  payment  of  insurance  to  Arthur  personally  and  a  payment 
to  his  representatives  would  not  fulfill  the  condition,  then,  the 
trust  having  ended  and  Cubby*s  expectancy  having  failed,  the  en- 
tire legal  estate  in  remainder  would  be  vested  either  in  the  next 
of  kin  of  Arthur  or  the  next  of  kin  of  the  testatrix,  and  their  trans- 
fer would  pass  a  complete  and  perfect  title  and  a  present  right  of 
possession,     [f  we  say  that  Cubby's  right  could  survive  the  death 
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of  Arthar  before  payment  made,  then  a  transfer  by  him  joining 
that  by  the  next  of  kin  either  of  Arthur  or  of  the  testatrix  woultl 
again  pass  a  complete  and  present  right      For  at  the  end  of  the 
trust,  the  property,  subject  to  Cubby's  right   in  it,  would  neces- 
sarily pass,  either  by  the  will  to  Arthur  pn  his  reaching  the  age  of 
thirty-five,  or  if  he  should  die  earlier  would  go  by  his  will  or  de- 
scend by  the  Statute  of  Distributions  in  case  of  his  intestacy  to 
his  next  of  kin  on  one  theory,  and  to  the  next  of  kin  of  the  testa- 
trix on  another.     We  should  regard  Arthur's  estate  as  vested  and 
its  enjoyment  only  postponed,  since  the  whole  accruing  interest  is 
given  him,  in  which  event  his  death  before  the  age  of  thirty-five 
would  end  the  trust  and  vest  the  property  in  his  legatee  or  next 
of  kin.     Even  if  it  be  possible  to  say  that  he  took  no  vested  estate, 
but  only  one  conditioned  upon  his  reaching  the  prescribed  age, 
then  his  earlier  death  would  again  end  the  trust  and  the  property 
vest  at  once  in  the  next  of  kin  of  the  testatrix,  who  would  take  as^ 
the  result  of  partial  intestacy  following  the  lapsed  bequest  to  Ar- 
thur.    So  that  upon  his  death,  whenever  occurring,  it  inevitably 
results  that  a  joint  transfer  by  Cubby  and  by  the  next  of  kin 
either  of  Arthur  or  of  testatrix,  as  the  construction  might  be  set- 
tled, would  pass,  the  entire  and  absolute  ownership  ot  the  trust 
fund.     Indeed,  Cubby's  legacy  never  went  into  the  trust  at  all. 
The  moment  the  contingency  of  payment  happened  the  legacy 
vested  in  him  absolutely  and  escaped  any  control  of  the  trust.    If 
such  contingency  did  not  happen,  then  there  would  be  no  legacy, 
and  his  rights  would  disappear.     The  test  is  the  inquiry  whether 
always  and  at  any  moment  after  the  termination  of  the  trust  there 
were  absolute  owners  of  the  property  who  could  transfer  a  good 
title.     The  suggestion,  seriously  urged  and  deemed  important, 
that  the  condition  of  the  legacy  requiring  within  a  year  payment 
of  insurance  to  Arthur  should  be  construed  as  if  it  read  to  him 
and  to  his  heirs  and  assigns,  and  that  the  condition  might  not  be 
fulfilled  within  two  lives  in  being,    is  totally  immaterial,  for  it 
does  not  at  all   follow  that  a  suspension  of   ownership  resulted. 
The  contingent  character  of  the  estate  is  one  thing ;  its  alienable 
or  inalienable  character  is  quite  another.     It  is  not  every  contin- 
gency   which   works  the   latter   result     The  interjected   words 
would  not  make  the  legacy  inalienabla     Cubby  conld  sell  it ;  his 
assigns  could  sell  it  if  he  transferred  it  to  them ;  his  next  of  kin 
or  legatees  could  do  so  if  he  died.     The  mistake  of  the  decision 
is  in  construing  a  contingency  dependent  upon  a  future  event 
which  may  or  may  not  occur  as  necessarily  making  the  legacy  in- 
alienable.    It  does  not  do  so.    The  contingency  which  works  that 
result  is  one  relating  to  the  persons  who  sliall  take,  and  who 
either  may  come  into  being  or  gain  capacity  to  take   and   hold 
within  the  prescribed  two  lives,  whereby  it  Happens  that  there  is 
no  one  who  can  alienate.     Here,  at  the  moment  of  the  ending  of 
the  trust  there  always  are  or  will  be  ascertained  persons  in  being 
who,  grouped  together,  have  the  absolute  ownership  and  can  sell, 
and  so  there  is  thereafter  no  suspension.     The  suspension  worked 
by  the  trust  is  for  one  life  or  a  shorter  period.     At  its  terminatioa 
&r.  Eep.,  Vol.  LXVL         74 
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there  is  no  further  suspension,  but  the  absolute  ownership  vests 
at  once  in  Arthur  or  his  representatives,  and  Cubby  and  these 
joining  can  at  once  transfer  an  absolute  and  present  ownership. 

The  cases  cited  on  behalf  of  the  respondents  do  not  hold  any 
different  doctrine.  In  one  there  was  a  legacy  to  a  corporation 
Dot  existent  or  in  being,  and  to  a  church  upon  a  special  trust  to 
pay  off  a  mortgage  where  the  legacy  was  necessarily  made  inalien- 
-able  in  the  hands  of  the  legatee.  Booth  v.  Baptist  Churchy  126 
N.  Y.  215  ;  37  St.  Rep.  79.  In  another  the  corporate  legatee  had 
not  come  into  being,  and  the  executors  held  in  trust.  Rose  v. 
Rose,  4  Ct  of  Ap.  Dec.  JOS.  In  a  third  there  was,  first,  a  trust 
and  then  a  devise  to  those  who  at  the  death, of  the  widow  should 
prove  to  be  testator  s  living  heirs.  Haynes  v.  Sherman^  117  N. 
Y.  433 ;  27  St.  Rep.  254.  By  these  cases  it  is  established  that  a 
contingency  which  results  in  there  being  no  person  in  existence 
or  capable  of  taking  or  of  alienating  who  is  yet  the  intended  lega- 
tee does  work  a  suspension  of  ownership  since  there  is  no  one  to 
give  a  complete  title.  That  is  not  the  case  here.  The  contingency 
is  an  event  and  not  dependent  upon  the  existence  or  capacity  of  a 
person.  The  true  construction  of  the  will  is,  Arthur  had  a  vested 
interest  in  the  residue  and  remainder,  subject  to  the  trust  and  to 
the  contingent  right  of  Cubby,  and  at  Arthur's  death  whenever 
occuring,  the  suspension  caused  by  the  trust  would  end  and  the 
residue  vest  at  once  in  his  next  of  kin,  subject  only  to  Cubby's 
right  If  he  released  to  them  they  would  have  the  absolute 
ownership.  If  he  joined  them  in  a  sale,  the  purchaser  would 
have  the  a  complete  and  perfect  title. 

The  judgment  of  the  general  term  should  be  reversed  and  that 
of  the  trial  court  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


Edmund  W.  Converse  et  al,  App'lLs,  v.  Daniel  E.  Sickles, 
as  Sheriff,   etc.,  Resp't 

{Court  of  Appeals,  Filed  May  21,  1895.) 

1.  Sale— Fraud— Tracing  proocekd8. 

Upon  a  sale  of  goods  on  credit  which  has  been  induced  by  fraud  on  the 
pan  of  the  vendee,  the  vendor  may,  on  discovering  the  fraud,  disaffirm 
the  sale  and  follow  the  proceeds  of  the  ^oods  in  the  hands  of  a  sheriff, 
who  has  levied  upon  and  sold  them  by  virtue  of  an  execution  against  the 
vendee. 

13.  Sake. 

In  such  action,  it  is  immaterial  whether  the  identical  money  received 
for  goods  was  paid  over  tc  the  sheriff  or  other  money  substituted  in  its 
place,  so  long  as  it  was  paid  over  as  the  proceeds  of  the  goods. 

Z,  Former  adjudication — Disposition  op. 

The  question  of  estoppel,  re%  a^udicaia  or  bar  cannot  be  disposed  of 
from  the  judgment  alone,  but  has  to  be  determined  from  the  Judgment 
roll,  composed  of  the  pleadings,  the  clerk's  minutes  of  the  trial  and  Judg- 
ment. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order,  which 
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affirmed  a  judgment  in  favor  of  defendant  entered  upon  a  decision 
of  the  court  on  trial  at  special  term  dismissing  the  complaint 
Frederic  R,  Kellogg^  for  app'lts ;  Alex.  Blumenstiel^  for  resp't. 

Haight,  J. — This  action  was  brought  to  charge  the  defendant, 
as  a  trustee  for  the  benefit  of  the  plaintiflfs^  with  the  sum  of  $5,- 
312.99,  as  the  proceeds  of  certain  merchandise  alleged  to  have  be- 
longed to  the  plaintiflEs,  but  wrongfully  detained  by  the  defend- 
ant 

The  plaintiflEs  claimed  that  they  were  induced  by  fraud  and  de- 
•ceit  to  sell  and  deliver  the  goods  in  question  to  the  firm  of  Fech- 
heimer,  Rau  &  Co.,  and  that  shortly  thereafter  the  same  were 
seized  by  the  defendant,  who  claims  to  have  levied  thereon  by 
virtue  oi  executions  issued  to  him  by  judgment  creditors  of  the 
firm  ;  that  the  plaintiffs  immediately  after  the  discovery  of  the  fraud 
practiced  upon  them  disaffirmed  the  contract  of  sale  and  replevied 
the  goods,  which  they  subsequently  disposed  of.  Two  actions  in 
replevin  were  commenced.  A  portion  of  the  goods  were  taken  in 
one  action  and  the  remainder  in  the  other.  When  one  of  the  ac- 
tions was  brought  to  trial  the  plaintiffs'  counsel,  in  his  opening, 
stated  "that  he  was  unable  to  saow  that  prior  to  the  commence- 
ment of  the  action  a  demand  was  made  upon  the  sheriff  for  a  re- 
turn of  the  goods,  and  that  the  same  was  refused,  and  conceded 
that  the  goods. had  been  taken  by  the  plaintiffs  and  disposed  of." 
The  court  thereupon,  on  motion  of  the  defendant,  directed  a  ver- 
dict for  the  sherin  for  the  return  of  the  goods,  and  assessed  the 
value  at  an  amount  agreed  upon.  Similar  direction  was  made  in 
each  action,  varying  only  in  amounts.  No  evidence  was  taken 
upon  the  trial  of  either  action  ;  the  verdicts  being  directed  solely 
upon  the  plaintiffs'  opening  in  each  casa  A  stay  of  execution 
upon  the  judgments  was  ordered  until  July  12,  1892,  at  which 
time  the  plaintiffs  being  advised  that  it  was  hopeless  to  prosecute 
an  appeal,  paid  the  amounts  to  the  sheriff  as  they  claimed  under 
duress  of  judgment,  at  the  same  time  demanding  from  the  sheriff 
in  writing  the  return  of  the  money  as  the  proceeds  of  the  goods 
which  they  claimed  had  been  procured  from  them  by  the  fraud  and 
deceit  of  Fechheimer,  Rau  &  Co.  The  sheriff  having  refused  to 
return  the  money,  this  action  was  brought  U|)on  tlie  trial  the 
court  found  as  a  conclusion  of  law  that  the  judgments  in  the  two 
replevin  actions  are  binding  adjudications  against  the  right  of  the 
plaintiffs  to  maintain  this  action,  and  constitute  effectual  bars  to 
the  same,  and  that  the  money  paid  over  to  the  defendant  in  satis- 
faction of  those  judgments  was  not,  therefore,  impressed  with  any 
trust  in  favor  of  the  plaintiffs. 

If  this  case  is  to  be  treated  as  an  action  to  recover  back  the 
amount  paid  in  satisfaction  of  the  two  judgments  entered  in  the 
replevin  actions,  it  cannot  be  maintained  for  reasons  well  stated  in 
the  opinion  delivered  by  the  general  term.  But  such  we  do  not 
understand  to  be  the  character  of  the  action.  In  the  demand  made 
upon  the  defendant  for  the  money  paid  over,  it  was  stated  that  it 
represented  the  proceeds  and  value  of  the  goods  which  were  ob- 
tamed  from  the  plaintiffs  by  Fechheimer,  Rau  k  Co.,  by  fraud  and 
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deceit,  and  to  which  neither  Fechheimer,  Rau  &  Co.,  nor  the  sher- 
iff, nor  the  parties  he  reprejsents,  had  any  right  or  color  of  right 
In  the  complaint  this  fund  was  alleged  to  be  the  proceeds  of  the 
goods  which  had  been  procuredfroni  the  plaintiffs  by  Fechheimer^ 
Kau  &  Co.  by  fraud  and  deceit,  and  with  intent  on  the  part  of 
Fechheimer,  Rau  &  Co.  not  to  pay  therefor;  that  thd  same  ^lad 
been  demanded  from  the  defendant,  and  the  notice  before  men- 
tioned served  upon  him.  The  complaint  then  proceeds :  "That 
the  said  defendant  still  holds  and  retains  the  said  sum  ;  that  said 
demand  has  been  wholly  refused,  and  no  part  of  said  sum  has  been 
paid  to  said  plaintiffs,  and  that  by  reason  of  the  foregoing  facts 
the  above-named  defendant  holds  the  said  sum  as  trustee  of  these 
plaintiffs,  and  the  plaintiffs  are  entitled  to  compel  the  said  trustee 
to  account  to  said  plaintiffs  for  the  full  value  and  proceeds  of  the 
said  goods,  together  with  interest  thereon  as  aforesaid,  which  said 
value,  with  interest  thereon  up  to  July  12,  1892,  amounts  to  the 
sum  of  $6,312.99,  and  that  the  said  defendant  be  compelled  to  pay 
over  the  whole  of  said  sum  for  which  he  may  be  accountable  to 
the  said  plaintiffs."  The  complaint  then  concludes  with  the  foK 
lowing  demand  for  judgment:  "Wherefore,  plaintiffs  demand 
judgment  againat  the  said  defendant,  that  he  be  compelled  to  ac- 
count to  the  said  plaintiffs  for  the  full  value  of  the  said  goods  and 
proceeds,  with  interest  thereon  as  aforesaid,  and  that  he  be  com- 

Eelled  to  pay  over  to  the  said  plaintiffs  the  full  sum  with  which 
e  may  be  found  accountable,  and  for  such  otherand  further  relief 
as  may  be  just"  It  thus  appears  to  us  that  this  action  was  brought 
to  recover  the  proceeds  derived  from  the  sale  of  the  goods  which 
it  is  alleged  were  procured  from  the  plaintiffs  by  Fechheimer,  Rnu 
&  Co.  through  fraud  and  deceit,  without  intention  to  pay  therefor, 
which  proceeds  are  now  in  the  hands  of  the  defendant  as  sheriff. 
That  such  proceeds  can  be  followed  into  the  hands  of  a  sheriff,  or 
of  an  assignee  for  the  benefit  of  creditors,  is  now  too  well  settled 
to  admit  of  question.  Am.  Sugar  Refining  Co.  v.  Fancher,  145 
N.  Y.  552 ;  66  St  Rep.  506. 

It  is  contended,  however,  that  the  judgments  in  the  replevin 
actions  are  estoppels,  res  adjudicata  and  a  bar  to  the  litigation  in 
this  action  of  the  question  of  fraud  and  rescission.  As  we  have 
seen,  there  was  no  trial  of  those  issues  in  those  actions.  The 
verdict  was  directed  by  the  court  upon  the  motion  of  the  defend- 
ant, based  upon  the  statement  of  the  plaintiffs'  counsel  in  his 
opening  that  no  demand  had  been  made  upon  the  defendant 
for  a  return  of  the  goods  before  the  actions  were  brought  Such 
a  demand  was  necessary.  Goodwin  v.  Wertheimer^  99  N.  Y.  149. 
The  actions  were,  therefore,  prematurely  brought,  and  were  dis- 
posed of  upon  that  ground  without  a  consideration  of  the  issues 
now  raisea,  or  an  opportunity  given  to  be  heard  with  reference 
thereto.  There  was  no  trial  or  adjudication  upon  the  merits. 
There  is  no  mention  of  the  merits  in  the  judgments  entered.  The 
only  expression  that  appears  having  any  bearing  upon  that  sub- 
ject is  the  recital  that  the  jury  had  duly  rendered  a  verdict  in 
favor  of  the  defendant  This  does  not  conclude  the  parties. 
Under  the  circumstances  it  is  in  effect  nothing  more  than  a  non- 
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suit  The  questions  of  estoppel,  res  adjudicala  or  bar,  can  not 'be 
<li.?j)Oiicd  of  from  the  judgrneni  alone.  These  questions  have  to  be 
determined  from  the  judgment  roll,  composed  of  the  pleadings, 
the  clerk's  minutes  of  the  trial  and  the  judgment  The  pleadings 
disclose  the  subject-matter  in  litigation  and  the  issues  formed,  the 
minutes  of  the  clerk,  the  proceedings  had  upon  the  trial  and  the 
judgment,  the  award  made  thereon.  A  knowledge  of  the  subject- 
matter,  issues  formed,  proceedings  had  and  determination  made, 
is  essential  in  order  to  determine  whether  a  party  has  had  a  day 
in  court  with  a  hearing  as  to  the  merits  of  his  controverey.  There 
4ire  many  cases  in  which  close  distincions  have  been  made  upon 
the  subject  of  res  adjudicala  as  applied  to  second  suits,  but  in  sup- 
port of  our  views  we  deem  it  unnecessary  to  here  refer  to  more 
than  the  general  principles  recognized  by  the  cases. 

Freeman,  in  his  work  on  Judgments,  at  section  263,  upon  the 
authority  of  Smith's  Leading  Cases,  divided  judgments  which  are 
not  a  bar  to  another  action,  because  not  on  the  merits,  into  the 
following  classes  :  **  1.  Where  the  plaintiflE  fails  for  want  of  juris- 
diction in  the  court  to  hear  his  complaint  or  to  grant  him  relief. 
2.  Where  he  has  misconceived  his  action.  3.  Where  he  has  not 
brouglit  the  proper  parties  before  the  court  4.  Where  the  deci- 
sion was  on  demurrer  and  the  complaint  in  the  second  suit  sets 
forth  a  cause  of  action  in  proper  form.  5.  Where  the  fii-st  suit 
was  prematurely  brought  6.  Where  the  matter  in  the  fir'st  suit 
is  ruled  out  as  inadmissible  under  the  pleadings."  At  section  260 
he  says :  ''  The  estoppel  arising  from  a  judgment  or  decree  is  not 
odious  because  it  is  confined  to  those  pomts  which  either  were  in 
fact  litigated  and  determined  between  the  parties,  or  which  were 
determined  in  the  absence  of  any  actual  contest,  but  not  until  after 
a  full  legal  opportunity  was  given  both  parties  to  make  such  con- 
test as  they  might  deem  proper.  It  follows  from  this  that  no 
judgment  can  be  available  as  an  estoppel  unless  it  is  a  judgment 
on  the  merits."  And  at  section  272  ue  says :  *'  A  judgment  of  a 
court  possessing  competent  jurisdiction  is  final,  not  only  in  refer- 
ence to  the  matters  actually  or  formally  litigated,  but  as  to  all 
other  matters  which  the  parties  might  have  litigated  and  have  de- 
cided in  the  cause.*' 

In  Maf-sh  v.  Masterton,  101  N.  Y.  401-407,  it  is  said  that,  "  in 
order  to  bar  the  second  action,  the  circumstances  must  be  such 
that  the  plaintiff  might  have  recovered  in  the  first  for  the  same 
cause  alleged  in  the  second.  The  estoppel  of  an  adjudication 
made  on  grounds  purely  technical,  and  where  the  merits  could  not 
come  in  question,  is  limited  to  the  point  actually  decided  and 
will  not  preclude  a  subsequent  action  brought  in  a  way  to  avoid 
the  objection  which  proved  fatal  in  the  first  When  a  suit  fails 
in  consequence  of  a  want  of  jurisdiction,  or  because  the  plaintiff 
misconceives  the  remedy,  or  did  not  bring  the  proper  parties  be- 
fore the  court,  and  not  from  any  inherent  defect,  the  substance  of 
the  cause  is  left  at  liberty  and  may  be  made  the  subject  of  another 
action.  To  render  a  judgment  effectual  as  a  bar,  the  cause  of  ac- 
tion must  be  substantially  tlie  same." 

In   Shaw  v.  Broadbent,   129  N.  Y.  114-123 ;  41  St  Rep.  499, 
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RuGER,  Ch.  J.,  says:  "In  order  that  the  judgment  sliouKl  have 
the  etfeet  claimed,  it  is  not  enough  that  the  party  produce  a  record 
showing  a  judicial  determination  of  the  same  question  litigated  in 
his  favor,  but  it  must  also  appear  that  it  was  rendered  upon  the 
merits  upon  a  material  point  and  substantially  upon  the  same  facts 
presented  in  tha  subsequent  case." 

In  Rose  v.  Hawley,  131  N.  Y.  366-875 ;  41  St  Rep.  499,  it  is 
said  .  '*Where  a  party  has  been  defeated  in  his  action  by  reason 
of  neglect  to  perform  some  preliminary  act  necessary  to  perfect 
the  cause  of  action,  such  as  the  giving  of  notice  or  the  lite,  the 
judgment  is  not  a  bar  to  another  action  begun  after  the  cause  of 
action  has  become  perfected  by  the  giving  of  notice,  or  the  per- 
formance of  the  requisite  preliminary  act,  whatever  it  may  be. 

In  Appleby  V.  Astor  Fire  Ins,  Co.,  54  N.  Y.  253-261,  it  is  said 
per  curiam  that  "there  was  no  motion  for  a  non-suit,  but  the  court 
upon  the  whole  case  was  requested  to  direct  a  verdict  for  the  de- 
fendant. We  are  of  the  opinion  that  this  request  was  in  substance 
and  effect  the  same  thin^  as  a  non-suit."  See,  also,  Spelman  v. 
TWy,  74N.  Y.  451;  Wehb  y.  Buckahw,  82  id.  559;  Pray  w 
Hegeman,  98  id.  358,  and  Bell  v.  Merrifield,  109  id.  210 ;  14  St 
Rep.   796. 

It  is  now  urged  that  the  money  in  the  hands  of  the  sheriff 
sought  to  be  recovered  is  not  shown  to  be  the  proceeds  of  the 
goods  procured  by  Fechheimer,  Rau  &  Co.  from  the  plaintiffs. 
Some  of  it  may  be  money  paid  for  costs,  eta,  in  the  replevin  ac- 
tions, but  as  to  the  greater  portion  we  think  it  must  be  reganled 
as  the  proceeds  of  the  goods.  It  was  paid  over  to  the  sheriff  as 
such.  The  plaintiffs  disposed  of  the  goods  whilst  they  were  in 
their  hands,  pending  the  determination  of  the  replevin  actions. 
Money  has  no  earmarks,  and  it  makes  no  difference  whether  the 
identical  money  received  by  the  plaintiffs  for  the  goods  was  paid 
over  to  the  sheriff  or  other  money  substituted  in  its  place,  as  long 
as  it  was  paid  over  as  the  proceeils  of  the  goods. 

The  trial  court  refused  to  pass  upon  the  question  of  fraud  and 
deceit  or  to  make  findings  upon  that  subject  We  do  not  deem  it 
advisable  to  now  indulge  in  any  expressions  of  opinion  in  reference 
thereto.  The  evidence  upon  that  subject  calls  for  the  careful  con- 
sideration of  the  trial  court,  and  the  issues  raised  by  the  plead- 
ings should  be  determined  by  it 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  reversed.     ^ 

The  Mayor,  Aldermen  and  Commonalty  op  the  City  of  New 
York,  Resp't,  v.  The  New  York  Refrigerating  Construc- 
tion Company,  et  al^  App'lts.  * 

(Court  of  Appeals,  Filed  May  SI,  1895,) 
1.  Principal  and  surety— Li ABitrrr. 

Where  the  recital  of  a  bond  refers  to  a  written  contract  which  is  attached 
thereto,  and  the  condition  of  the  bond  requires  a  performance  of  the  con- 
>  Affirming   2  St.  Rep.  553. 
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tract  in  "eaph  and  every  proyisioti  therein  contained,"  such  recital  is  broad 
enough  to  cover  the  condition  and  to  render  the  sureties  on  said  bond 
liable  if  a  breach  is  established. 

2.  Contract— RE8CI88ION. 

The  general  rule  that,  where  a  contract  is  rescinded  while  in  the  course 
of  performance,  no  claim  in  respect  of  performance  or  of  what  has  been 
paid  or  received  thereon,  may  thereafter  be  made,  is  subject  to  the  qualifi- 
cation that  any  claim  founded  on  the  contract  must  be  referred  to  the 
agreement  of  rescission  to  ascertain  whether  it  has  been  expressly  or 
impliedly  reserved. 

8.  Sahb. 

Where  the  mode  of  procedure,  prescribed  by  the  contract  in  case  of  non* 
performace  by  one  of  the  parties  w  pursued  by  the  other  party,  it  does  not 
constitute  a  rescission  in  the  strict  technical  sense  which  destroys  all  rights' 
of  action,  but  is  a  termination  of  the  contract  according  to  its  terms  and 
leaves  undisturbed  all  existing  liabilities. 

4.  Appeal — FiiisT  instancb. 

A  question  which  might  have  been  obviated  if  seasonably  raised,  cannot 
be  presented  for  ihe  first  time  on  appeal. 

Appeal  from  judgment  of  the  general  term  of  t!ie  supreme  court 
in  the  first  judicial  department,  entered  upon  an  order  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a  decisioa 
of  the  court  on  trial  of  special  term. 

Burton  N.  Harrison^  for  app1t ;  D,  J.  Dean,  for  resp't 

Bartlett,  J. — This  is  an  appeal  from  a  judgment  of  the  general 
term,  first  department,  afiirming  a  judgment  in  favor  of  plaintiff. 

This  action  is  brought  to  recover  under  a  written  agreement 
and  a  bond  executed  in  pursuance  thereof. 

The  corporation  defendant  executed  the  agreement  with  the  city 
of  New  York,  and  the  individual  defendants  are  the  sureties  on 
the  bond. 

The  refrigerating  company,  as  the  highest  bidder,  was  awarded 
tlie  privilege  of  introducmg  its  refrigerating  apparatus  in  the  new 
West  Washington  Market,  paying  therefor  five  per  cent  of  the 
gross  receipts  from  the  standholders  in  the  the  market,  and  the 
additional  sum  of  fifty-five  hundred  dollars  yearly,  payable 
quarterly. 

The  agreement  required  the  refrigerating  company  to  give  a 
bond,  in  the  penal  sum  of  ten  thousand  dollars,  for  the  faithful- 
performance  of  the  terms  of  the  agreement,  with  two  sureties. 

The  bond  was  duly  furnished  by  the  refrigerating  company^ 
with  three  sureties,  the  individual  defendants. 

This  action  is  brought  to  recover  two  quarterly  payments  of 
$1,375.00  each,  alleged  to  be  due  under  the  contract,  Pebrusry  1st 
1891,  respectively. 

It  is  stipulated  that  a  second  pending  action  shall  abide  the  re- 
sult of  this  one. 

Several  defenses  are  pleaded  by  the  defendants. 

It  is  insisted  that  the  recital  of  the  bond  is  not  broad  enough  to 
cover  the  condition,  and,  as  a  result,  that  the  sureties  are  not  liable 
in  this  action. 

The  recital  refers  to  the  written  contract  which  is  attached  to 
the  bond;  the  condition  requires  a  performance  of  the  contract  in 
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"eacli  and  every  provision  therein  contained,"  and  it  is  clear  that 
the  sureties  are  liable  if  a  breach  is  established. 

It  is  argued  that  a  surety  is  never  to  be  implicated  beyond  his 
specific  engagement,  and  that  his  liability  is  always  strictis  simu 
juriSy  and  must  not  be  extended  by  construction. 

While  this  rule  is  well  settled  and  the  courts  uniformly  enforce 
it,  the  case  at  bar  presents  no  violation. 

It  is  further  urged  that  the  contract  has  been  canceled  and  an- 
nulled by  the  parties,  and  that  an  action  cannot  be  founded 
thereon. 

We  have  been  referred  to  numerous  authorities  laying  down 
the  general  doctrine  that  where  a  contract  is  rescinded  while  in  the 
course  of  performance,  no  claim  in  respect  of  performance,  or  of 
what  has  been  paid  or  received  thereon,  may  thereafter  be  made. 

This  general  rule  is  subject,  howevei*,  to  the  qualification  that 
any  claim  founded  on  the  contract  must  be  referred  to  the  agree- 
ment of  rescission,  to  ascertain  whether  it  has  heen  expressly  or 
impliedly  reserved.     McCreery  v.  Day^  119  N.  Y.  5. 

In  the  case  cited  Judge  Andrews  says  that  the  liability  of 
Garrison  "depends  on  the  intention  to  be  deduced  from  the 
agreement  of  annuUment,  constructed  in  the  light  of  attending 
circumstances." 

In  the  case  at  bar  we  must  apply  this  principle  of  construction, 
as  it  will  be  unjust  to  enforce  a  hard  and  fast  rule  without  reganl  to 
the  situation  of  the  parties  and  the  circumstances  that  induced  the 
city  of  New  York  to  terminate  the  contract 

The  fifth  subdivision  of  the  contract  provides  the  mode  of  pro- 
cedure in  case  of  non-performance  by  the  refrigerating  company. 
The  comptroller  was  to  certify  the  fact  in  writing  to  the  commis- 
sioners oi  the  sinking  fund  and  the  company  aflEorded  an  oppor- 
tunity to  be  heard  in  reply  to  the  charges,  and  after  the  hearing 
comptroller,  upon  the  direction  of  commissioners,  was  vested  with 
the  power  to  notify  the  company  to  discontinue  its  system. 

Tnis  provision  of  the  contract  was  invoked  by  the  city,  the  com- 
pany failed  to  appear  before  the  commissioners  in  answer  to  the 
charges  preferred  by  the  comptroller,  and  the  latter,  by  direction 
of  the  commissioners,  notified  the  company  to  discontinue  its  sys- 
tem and  that  its  contract  was  canceled  and  annulled. 

At  the  time  this  occurred  these  actions  were  pending  to  recover 
payments  due  under  the  contract,  and  yet  the  appellants  contend 
that  it  was  was  the  intention  of  all  the  parties  to  the  contract  to 
effect  a  strict  rescission  leaving  the  situation  precisely  as  if  no 
contract  had  ever  existed. 

In  view  of  the  status  when  the  comptroller,  acting  under  the 
direction  of  the  commissioners  of  the  sinking  fund,  served  his  final 
notice,  we  think  it  was  not  a  rescission  in  the  strict  technical  sense 
which  destroyed  all  rights  of  miction,  but  was  a  termination  of  the 
contract  according  to  its  terms  and  left  undisturbed  all  existing 
liabilities;  the  rescission  had  no  retroactive  effect.  This  result  is 
to  be  fairly  implied  from  all  the  surrounding  circumstances  and 
carries  out  tlie  obvious  meaning  of  the  parties  when  the  contract 
was  executed. 
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The  position  assumed  by  the  appellants  is  technical,  forced  and 
unnatural. 

We  have  been  referred  to  a  number  of  cases  involving  questions 
somewhat  similar  to  the  point  now  under  consideration,  but  as 
■each  case  rests  on  its  on  its  own  peculiar  circumstances,  we  prefer 
to  place  our  decision  on  the  facts  disclosed  and  the  gederal  prin- 
<5iples  of  law  already  stated. 

We  do  not  think  it  necessary  to  discuss  the  statutory  powers  of 
the  commissioners  of  the  sinking  fund  or  the  comptroller  as  we 
are  of  opinion  that  they  acted  strictly  within  the  provisions  of  the 
contract  which  clothed  them  with  abundant  authority  to  proceed 
as  they  did  in  the  premises. 

We  find  nothing  in  the  contract  to  warrant  the  contention  of 
appellants  that  the  fifty-five  hundred  dollars  per  annum  to  be' paid 
to  the  city  was  to  come  out  of  the  receipts  of  the  business  from 
the  standholders  in  the  market 

The  covenant  to  pay  this  sum  is  independent  of  the  receipts 
from  standholders,  and  is  absolute  in  its  terms. 

The  defendant  company  has  put  a  practical' construction  on  the 
<5ontract  to  this  effect  by  paying  certain  quarterly  payments  due 
under  this  covenant 

The  appellants  claim  there  is  no  proof  of  these  payments,  but 
^hen  a  witness,  a  bookkeeper  in  the  finance  department,  was  asked 
what  payments  were  unpaid,  and  he  named  four  quarterly  pay- 
ments, it  is  a  fair  presumption  that  all  other  were  paid. 

The  appellants  take  the  point  that  the  tenth  finaing  of  fact  in- 
volves l^al  error,  as  there  is  no  evidence  to  support  it;  the  finding 
is  to  the  effect  that  the  defendant  corporation  has  not  paid  to  the 
plaintiffs  the  sum  of  $1,375  in  the  complaint  demanaed  for  the 
'quarter  ending  February  1st,  1891. 

At  the  trial  the  plaintiffs  swore  Henry  Maurer,  one  of  the  book- 
keepers in  tire  finance  department,  and  he  testified  to  four  quart- 
erly payments  as  unpaid,  being  the  following,  viz.:  Feb.  1st  to 
May  1st,  1891;  May  1st  to  Aug.  1st,  1891;  Aug.  1st  to  Nov.  1st, 
1891;  Nov.  1st  to  Feb.  1st,  1892. 

The  complaint  in  this  action  covers  payments  alleged  to  have 
l^ecome  due  February  1st,  1891,  and  May  1st,  1891.  There  is  no 
proof  before  us  as  to  the  quarterly  payments  embraced  in  the  se- 
cond action,  which  is  to  aoide  the  result  of  this,  but  presumably 
it  was  intended  to  cover  the  other  two  of  the  four  payments  re- 
maining unpaid. 

As  the  payments  were  not  due  in  advance,  the  testimony  of  the 
witness  referred  to  does  not  relate  to  a  first  payment  due  Febru- 
ary 1st.,  1891,  but  to  one  due  May  1st,  1891,  and  the  result  is  that 
the  tenth  finding  of  fact  would  seem  to  be  without  evidence  to 
support  it  This  failure  of  proof  was  not  specifically  pointed  out 
by  defendants'  counsel  at  the  trial. 

After  the  plaintiffs  rested  counsel  for  defendants  moved  sepa- 
rately as  to  each  of  the  defendants  "  to  dismiss  the  complaint  on 
on  the  ground  that  plaintiffs  have  not  proved  the  cause  of  action 
iilleged  in  the  complaint  as  against  the  defendant  for  whom  the 
St.  Rep.,  Vol.  LXYI.        75 
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motion  to  dismiss  is  made,  and  upon  the  further  ground  that  no 
cause  of  action  has  been  proved  in  favor  of  the  plaintiflEs 
and  against  the  defendant  for  whom  the  motion  to  dismiss  is^ 
made. ' 

As  plaintiffs'  witness  had  testified  to  the  four  quarters'  rent 
claimed  to  b^  due  and  unpaid,  it  was  incumbent  upon  defendants 
to  raise  the  specific  objection  that  the  quarter's  rent  alleged  to 
have  fallen  due  February  1st,  1891,  had  not  been  proved,  and  that 
judgment  could  n6t  be  rendered  therefor.  If  this  had  been  done 
plaintiffs  might  have  supplied  the  missing  proof,  or  amended  their 
pleadings  to  conform  to  the  proofs. 

The  defendants  cannot  raise  this  question  for  the  first  time  on 
appeal,  and  the  plaintiffs  are,  therefore,  entitled  in  the  two  actions 
to  recover  on  four  quarters'  rent  proved  to  be  due  and  unpaid. 

The  fact  that  defendants'  counsel  three  months  after  the  actual 
trial  filed  an  exception  to  the  finding  in  question  does  not  cure 
his  omission  to  properly  raise  the  point  by  objection  at  the  trial. 

We  have  examined  the  points  and  exceptions,  but  find  no  rea- 
son  for  reversing  the  judgment 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  - 

Robert  M.  Oliphant  et  al,  as  Executors,  eta,  Resp'ts,  v.  Bik 
WARD  Burns  etal^  Impleaded,  etc.,  App'lts. 

{C<mrt  of  AppeaU.  Filed  May  21,  1896,) 

1.  DEEi>— Record— Notice. 

The  record  of  a  conveyancie,  made  by  one  having  no  title.  Is  ordinarily  a. 
nullity  and  constructive  notice  to  no  one. 

2.  Same. 

Where  the  complaint  in  an  action  to  enforce  the  specific  performance  of 
a  contract  excludes  a  certain  tract  of  land,  a  lis  pendens  filed  therein  does 
not  operate  to  charge  with  any  notice  of  the  existence  of  the  agreement  a. 
holder  of  a  subsequent  mortage  thereon,  who  was  not  a  party  to  such 
action,  and  an  agreement  between  third  parties  to  include  such  tract  in 
said  lis  pendens  and  to  assert  it  in  the  judgment,  entered  in  such  action 
subsequent  to  the  record  of  such  mortgage,  is  ineffectnal  in  any  way  to 
affect  rights  under  the  mortgiage. 

3.  Same— Party  to  action. 

But  a  party  to  the  action,  who  consented  to  the  insertion  of  the  tract  of 
land  in  the  judgment,  is  bound  thereby. 

4.  Appeal— First  instance. 

Where  no  objection  has  been  taken  on  the  trial  on  the  ground  of  failure 
to  make  certain  proof,  the  question  cannot  be  presented  on  appeal. 

5.  Taxes— Sale— Title. 

Where  a  judgment  on  foreclosure  of  mortgage  directs  the  referee  to  pay, 
out  of  the  moneys  arising  from  the  sale  of  the  land  therein  described,  any 
lien  or  liens  upon  the  premises  sold,  at  the  time  of  such  sale,  for  the  taxes  or 
assessments,  the  taxes  and  titles  arc  extinguished  by  such  payment,  though 
the  purchasers  under  the  order  of  the  court  were  allowed  to  take  assign- 
ments instead  of  paying  the  amouut  of  taxes  agreed  upon. 

6.  Mortgage— Foreclosure— Claims. 

The  validity  of  a  paramount  title  cannot  be  tried  in  a  foreclosure  action 
against  the  objection  of  a  defendant. 
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7.  Evidence— Referee's  report. 

Where  purchasers  at  the  sale  have  made  themselves  parties  particularly 
to  the  proceedings  which  result  iu  the  payment  of  the  taxes  out  of  the  pro- 
ceeds of  the  sale,  the  report  of  the  referee  is  some  evidence,  though  not 
conclusive  but  enough  in  the  absence  of  all  contradiction  to  show  the  pay- 
ment of  moneys  for  such  taxes  even  as  against  such  purchasers. 

Appeal  by  defendants,  Burns  and  Parker,  from  judgment  of 
the  general  term  of  the  supreme  court  in  the  second  judicial  de- 
partment, entered  upon  an  order,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
special  term. 

This  action  is  continued  here  under  the  above  title  of  the  ex- 
ecutors of  Anne  A.  Morss  against  Edward  Burns  and  Charles  W. 
Parker,  impleaded  with  others.  Miss  Morss,  the  original  plaintiff, 
died  subsequent  to  the  appeal  of  the  above  defendants  to  this 
court  The  action  was  commenced  to  foreclose  two  mortgages 
upon  the  same  property,  executed  by  Thomas  R,  Hawley  and 
wife  to  the  deceased,  Anne  A.  Moi-ss,  the  first  of  one  having  been 
executed  on  the  10th  of  June,  1879,  to  secure  the  payment  of 
$4,000  and  interest  in  one  year,  and  the  other  on  the  26th  of 
October,  1881,  to  secure  the  payment  of  $8,000  and  interest  in  one 
year  thereafter.  The  defenaants  Burns  and  Parker  were  made 
parties  to  the  action  of  foreclosure  and  the  complaint  contained 
the  usual  allegations  against  them,  as  having  or  claiming  to  have 
some  intei'est  in  or  lien  upon  the  mortgaged  premises  or  some  part 
thereof,  which  had  accrued  subsequent  or  was  subject  to  the  lien 
of  the  plaintiffs  mortgages.  The  defendants  answered  the  com- 
plaint and  among  other  things  denied  that  the  mortgagors  had  any 
right,  title  or  interest  in  or  to  the  land  described  in  the  mortgages 
at  the  time  of  the  execution  thereof,  and  also  it  was  alleged  that 
by  virtue  of  the  judgment  in  another  action  to  which  the  plaintiff 
in  this  action  had  been  made  a  party,  all  her  rights  under  thcjse 
mortgages  had  been  barred  and  foreclosed,  and  these  premises  had 
been  sold  under  and  by  virtue  of  the  judgment  in  such  other  ac- 
tion discharged  from  any  claim,  charge  or  lien  of  the  plaintiff's 
alleged  mortgages  or  either  of  them.  The  defendants  also  denied 
that  they  had  or  claimed  any  interest  in  or  lien  upon  the  premises 
as  accrumg  subsequently  to  the  lien  of  the  plaintiff^s  mortgages. 
The  action  upon  these  issues  was  once  tried  and  resulted  in  a 
judgment  dismissing  the  complaint  in  regard  to  the  defendants 
Burns  and  Parker,  which  judgment  on  appeal  the  general  term 
reversed  and  granted  a  new  trial  of  the  action,  and  upon  such  new 
trial  judgment  of  foreclosure  was  obtained  against  all  the  defend- 
ants, which  judgment  has  beeen  affirmed  by  the  general  term  and 
the  defendanu  Burn  and  Parker  have  appealed  here. 

The  facts  in  the  case  are  somewhat  complicated,  but  a  state- 
ment of  some  of  them  is  necessary  in  order  to  clearly  understand 
the  questions  involved  herein. 

It  appears  that  in  September,  1870,  the  defendant  Thomas  R 
Hawley  was  the  owner  of  a  large  amount  of  land  in  the  county  of 
Westchester,  which  he  was  desirous  of  cutting  up  into  lots  and 
selling  off  at  remunerative  prices.     A  large  portion  of  this  land  he 
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had  obtained  from  one  Hawley  D.  Clapp,  who  had  conveyed  the 
same  to  him  in  or  about  September,  1870.  Mr.  Hawley  and  his 
wife  had  given  back  .to  Mr.  Clapp  a  purchaso-money  mortgage  for 
$150,000,  dated  September  24,  1870.  This  mortgage  was  duly 
recorded  October  11,  1870.  Mr.  Clapp  and  Hawley  were  both  in- 
terested in  this  scheme  for  cutting  up  the  land  into  villa  plots,  and 
in  order  to  improve  the  prospects  of  the  sale  of  the  balance  it  was 
determined  to  convey  to  the  General  Theological  Seminary  of  the 
Protestant  Episcopal  Church  in  the  United  Su\tes,^  free  and  clear 
of  all  incumbrances,  a  tract  containing  thirty  acres  of  the  land 
above  mentioned.  Accordingly,  and  on  or  about  the  10th  of  Oc- 
tober, 1870,  Mr.  Clapp  duly  released  the  thirty  acres  intended  for 
the  seminary  from  the  lien  of  his  $150,000  mortgage.  This  release 
was  given  to  Mr.  Thomas  R  Hawley,  and  was  absolute  and  full. 
On  October  15,  1870,  Mr.  Hawley  and  wife  conveyed  this  thirty 
acres  tiius  released,  to  the  above  named  seminary.  This  deed 
stated  that  it  was  granted  upon  the  condition  that  the  land  should 
be  used  and  kept  by  them,  the  parties  of  the  second  part  and  their 
respective  successors,  for  the  purpose  of  a  theological  seminary, 
ana  the  deed  contained  a  covenant  on  the  part  of  the  seminary 
that  it  or  its  successors  would,  within  five  years  from  the  date  of 
the  deed,  erect  building  upon  the  premises  for  the  purpose  of  a 
theological  seminary,  or  that,  in  default  of  so  doing,  the  seminary 
would,  upon  request,  re-convey  the  premises  to  Thomas  K.  Haw- 
'  ley,  one  of  the  parties  of  the  fii*st  part,  his  heirs  or  assigns,  free, 
clear  and  discharged  from  any  former  or  otiier  gift,  grant  or  con- 
veyance thereof -by  the  seminary,  and  from  any  lien  or  incum- 
brance suffiered  by  them  or  either  of  them. 

While  the  thirty  acres  or  seminary  tract  was  still  owned  by 
and  in  possession  of  the  seminary,  and  on  April  24,  1871, 
Thomas  R.  Hawley  and  Augusta  W.  Hawley,  his  wife,  and  Haw- 
ley D.  Clapp,  the  mortgagee  of  the  $150,000  mortgage,  made  and 
executed  what  is  termed  the  tripartite  agreement,  which  was  duly 
recorded,  by  which  it  was  agreed  that  the  land  covered  by  the 
$150,000  mortgage,  together  with  other  land  owned  by  the 
Hawleys  ( "  except  that  portion  of  the  farm  secondly  above 
mentioned  to  which  the  General  Theological  Seminary  of  the 
Protestant  Episcopal  Church  of  the  United  States  may  retain 
title"),  should  be  sold  by  the  Hawleys  "  with  all  proper  and  ju- 
dicious dispatch,**  in  such  lots  and  sizes  as  should  be  agreed  upon, 
.  and  of  the  purchase  money  arising  from  the  sales  of  such  lots  Mr. 
Clapp  was  to  have  fourteen-twenty-fourths  and  the  other  parties 
ten -twenty -fourths.  Provision  was  made  for  the  taking  of  se- 
curity for  a  portion  of  the  purchase  money  not  paid  in  cash,  and 
other  provisions,  not  here  particularly  material,  were  contained  in 
the  agreement 

Things  remained  in  this  condition  until  the  15th  of  June,  1871, 
when  Thomas  R  Hawley  and  wife  conveyed  to  one  R  M.  Waters 
certain  other  portions  of  the  land  covered  by  this  $150,000  mort- 
gage, including  the  so-called  lots  70  and  71,  and  on  that  day 
Hawley  D.  Clapp  released  from  the  lien  of  l)is  mortgage  all  of 
his  mortgage  all  of  the  premises  thus   conveyed   by  Hawley  to 
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Watera,  with  tae  exception  of  lots  70  and  71,  whi^b  were  not  re- 
leased and  were  conveyed  to  Waters  eubject  to  the  lien  of  the 
Clapp  mortgage. 

On  the  6th  of  May,  1873,  the  seminary  having  up  to  that  time 
failed  to  build,  conveyed  the  land  baqk  to  Hawley,  and  that  con- 
veyance was  recordea  on  the  23rd  of  September,  1875  and  on 
the  9th  of  June,  1879,  by  deed  recorded  on  that  day,  Mr.  Waters 
reconveyed  to  Mr.  Hawley  all  of  the  lots  which  Hawley  had  con- 
veyed to  him.  Hawley  was  thus  on  June  9, 1879,  seized  of  all 
the  property  which  had  been  conveyed  to  the  seminary  and  'to 
Waters,  and  that  property  when  the  first  of  the  two  mortgages  to 
plaintiff's  testatrix  was  given  stood  in  his  name  freed  from  the  lien 
of  the  $150,000  mortgage,  except  the  two  lots  Nos.  70  and  71 
above  spoken  of.  In  the  meantime,  and  about  October,  1874, 
Mr.  Clapp  began  an  action  against  Hawley  and  others  to  forclose 
the  $150,000  mortgage,  and  in  that  complaint  it  was  stated  that  the 
property  deeded  to  the  seminary  and  to  Waters  (except  lots  70  and 
71)  had  been  released  from  the  lien  of  the  mortgage,  and  the  com- 
plaint prayed  for  a  foreclosure  in  regard  to  all  the  other  land  cov- 
ered by  the  mortgage.  Judgment  was  entered  for  the  plaintiff  in 
1875,  which  provided  tor  the  sale  of  all  the  land  descrioed  in  that 
mortgage,  excepting  the  premises  which  had  been  released  from 
the  mortgage  by  Clapp  and  then  conveyed  to  the  seminary  and 
to  Watei-s.  The  judgment  in  that  action  was  subseauently  re- 
versed by  the  general  term  and  a  new  trial  ordered,  ana  upon  ap- 
peal to  this  court  from  the  order  granting  the  new  trial  the  order 
was  affirmed.  The  case  is  reported  in  memoi-andum  in  69  N.  Y. 
625.  It  was  reversed  on  the  ground  that  the  tripartite  aareement 
above  mentioned  had  taken  the  place  of  the  $150,000  mortgrge 
and  the  mortgagee's  rights  wfere  to  be  governed  by  that  agree- 
ment. 

On  the  28th  of  July^  1880,  Mr.  Clapp  having  in  the  meantime 
died,  his  executors  commenced  an  action  against  Thomas  R  Haw- 
ley And  others  for  the  specific  performance  of  the  provisions  of 
the  tripartite  agreement  above  mentioned  and  to  obtain  a  sale  of 
the  property  included  in  that  agreement,  including  lots  70  and 
71. 

The  complaint  in  that  action  described  the  property  to  be  af- 
fected by  it,  including  lots  70  and  71,  but  excluding  from  its  de- 
scription the  thirty-acre  seminary  tract  and  the  other  land  that 
hatl  been  once  conveyed  to  Waters.  Anne  A.  Morss,  the  plaint- 
iffs' testatrix,  was  made  one  of  the  defendants  in  that  action  (the 
second  mortgage  to  her  not  then  having  been  given),  and  she  ap- 
peared in  it  and  answered  the  complaint  and  set  up  the  releases 
.  of  the  land  from  the  $150,000  mortgage,  and  upon  the  trial  of  the 
action  on  the  12th  of  March,  1881,  she  put  in  evidence  such  re- 
leases, and  the  complaint  was  as  to  her  dismissed  by  consent  and 
her  name  thereafter  omitted  from  the  title  and  from  the  findings 
of  fact  and  from  the  final  judgment  The  defendants  Hawley 
having  appeared  in  the  same  action  and  answered  and  gone  to 
trial,  the  case  was  tried  and  judgment  rendered,  which  judgment, 
instead  oi  excluding  the  so-called  thirty-acre  seminary  tract,  di- 
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rected  that  such  tract  should  be  sold  with  the  rest  of  the  property 
described  in  the  complaint  The  record  thus  showed  a  complaint 
to  compel  the  Hawleys  to  sell  certain  land  in  which  the  seminary 
tract  was  excluded,  the  dismissal  of  th^  complaint  by  consent  as 
to  Miss  Morss,  the  appearance  of  the  Hawleys  in  the  action,  their 
answer  and  their  taking  part  in  the  trial,  and  then  a  judgment  fol- 
lowing the  trial  in  which  the  seminary  tract  is  directed  to  be  sold 
with  the  rest  of  the  land  described  in  the  complaint  The  record 
does  not  affirmatively  show  an  amendment  of  the  complaint  so  far 
as  to  include  the  seminaay  trjict  within  its  prayer  for  judgment 
and  sal^,  nor  does  the  record  show  an  affirmative  and  formal  con- 
sent on  the  part  of  the  Hawleys  to  the  sale  of  such  tract  under 
the  judgment  But  there  is  no  evidence  in  the  record  of  any  ob- 
jection being  taken  by  any  of  the  parties  to  this  inclusion  of  the 
seminary  tract,  and  all  the  parties  interested  in  the  question,  with 
the  exception  of  Miss  Morss,  were  present  at  the  trial  and  Uiking 
part  therein.  No  exception  is  taken  to  the  judgment,  or  to  any 
subsequent  proceedings  thereunder,  by  the  Hawleys  or  Clapp  so 
far  as  the  record  shows.  Pursuant  to  the  judgment  entered  the 
referee  appointed  therein  sold,  on  the  fifth  of  August,  1889,  the 
premises  known  as  the  seminary  tract  to  the  defendant  Burns, 
and  the  lots  Nos.  70  and  71  to  the  defendant'  S.  Webber  Parker, 
The  rest  of  the  land  which  had  been  conveyed  by  Hawley  to 
Waters,  and  back  again  by  Waters  to  him,  and  which  was  cov- 
ered by  the  mortgage  to  the  plaintiflb'  testatrix  herein,  was  ex- 
cluded from  this  judgment  The  history  of  the  title  to  that  prop- 
erty is  this :  Subsequent  to  the  re-conveyance  of  the  lots  by 
Waters  to  Mr.  Hawley,  and  in  May,  1880,  he  conveyed  those 
premises  to  Charles  B.  Collins,  who  on  that  day  conveyed  the 
same  to  Augusta  B.  Hawley,  the  wife  of  Thomas  R  Hawley,  in 
whose  name  the  title  stood  when  the  Hawleys  executed  the  sec- 
ond mortgage  to  plaintiflff  testatrix  in  October,  1881.  In  August, 
1888,  Mra  Hawley  died  intestate,  seized  of  this  property,  leaving 
her  surviving  her  husband  and  three  sons.  By  deed  from  TUomas 
R  Hawley  to  his  son  R  W.  Hawley,  and  by  R  W.  Hawley,  in 
his  own  interest  and  as  guardian  for  his  brothei-s,  and  on  the  27th 
of  January,  1890,  the  |)roperty  was  conveyed  to  S.  Webber  Par- 
ker, one  of  the  defendants  herein.  S.  Webber  Parker,  on  Febru- 
ary 1,  1890,  conveyed  these  lots  to  Charles  Warren  Parker,  his 
son,  one  of  the  defendants  herein  "  subject  to  all  liens  and  incum- 
brances now  existing  on  the  several  pieces  of  property,  or  any  of 
them."  It  will  be  remembered  that  lots  70  and  71  had  been  sold 
under  the  judgment  in  the  specific  performance  action  and  had 
been  purchased  by  S.  Webber  Parker,  who,  on  January  6,  1890, 
conveyed  them  also  to  Charles  Warren  Parker. 

Coming  back  to  the  judgment  in  the  specific  performance  ac- 
tion, an  inspection  thereof  siiows  that  it  directed  the  sale  of  the 
property  mentioned  in  the  complaint,  and  also  the  seminary  tract 
of  thirty  acres,  and  from  the  proceeds  of  such  sale  the  referee  ap- 
pointed in  the  judgment  was  directed  to  pay  any  lien  or  liens 
upon  said  premises  so  sold  at  the  time  of  such  sale  for  taxes  or  as- 
sessments.    The  sale  of  the  lands,  including  the  seminary  tract, 
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took  place  under  the  judgment  of  foreclosure  and  sale  on  the  5th 
of  August,  1889,  and  on  September  5,  1889,  the  referee's  deed  to 
Edward  Burns  for  the  seminary  tract  was  delivered,  and  also  the 
deed  to  S.  W.  Parker,  for  the  lots  he  purchased,  numbers  70  and 
7L  On  November  26,  1889,  upon  the  petition  of  the  referee,  and 
upon  bis  motion,  and  after  hearing  counsel  for  the  purchasers, 
Parker  and  Burns,  and  at  their  request,  but  so  far  as  appears 
without  any  notice  to  the  plaintiff  or  the  defendant  Hawley  in 
that  action,  or  to  Miss  Morss,  the  court  made  an  order  permitting 
the  referee  to  pay  the  sum  of  about  $8,000  to  the  purchasers  as 
-an  amount  agreed  upon  between  tne  purchasers  and  the  town  of 
Mamaroneck,  to  be  paid  in  full  for  taxes  upou  the  property  in- 
<jluded  iu  the  judgment,  and  upon  the  Watei-s  property,  and  this 
payment  was  to  be  made  out  of  the  purchase  price  of  the  sale  of 
the  property  by  the  referee,  and  upon  proof  by  the  purchasers  that 
they  had  paid  those  taxes,  and  by  a  provision  in  the  order  the  pur- 
<5hasers  were  allowed  to  retain  the  tax  leases,  certificates  and  as- 
signments to  them  from  the  town  for  the  protection  of  their 
title.  It  appears  from  the  report  of  the  referee,  which  was 
filed  April  26,  1890,  that  the  provisions  of  the  above  order 
were  carried  out,  and  that  the  referee  had  paid  to  S.  Web- 
ber Parker  for  taxes  the  sum  mentioned  m  the  order  as 
the  amount  agreed  to  the  town  of  Mamaroneck  for  full  settlement 
of  its  claim  for  such  taxes,  and  had  taken  Parker^s  receipts  there- 
for, and  that  Parker  had  taken  the  assignment  of  tax  leases  from 
the  town.     These  leases,  cover  the  lands  included  in  both  mort- 

fages  of  the  plaintiffs'  testatrix  herein,  and  Parker  assigned  to 
iurns  those  leases  which  cover  the  Seminary  tract  and  retained 
for  himself  those  which  cover  the  other  property.  At  the  com- 
mencement of  this  action  Burns  was  in  possession  of  the  Seminary 
property  and  Charles  Warren  Parker,  under  his  deed  from  his 
father,  was  in  possession  of  the  other  property  covered  by  the 
mortgages  of  plaintiffs*  testatrix.  They  both  claimed  to  be  in  pos- 
session under  these  tax  titles.  ,  It  is  not  found  that  this  was  their 
only  claim.  It  will  be  seen  that  Miss  Moi^ss  was  a  stranger  to  all 
these  proceedings  subsequent  to  the  time  (May  7,  1881)  when  the 
oomplaint  in  the  specific  performance  action  was  dismissed  as  to 
her.  A  formal  order  was  subsequently,  on  Sept  28, 1889,  entered 
ix5  that  effect  nunc  pro  tunc  as  of  the  time  it  was  actually  made. 

Upon  the  trial  of  this  action  these  defendants.  Burns  and  Chas. 
W.  Parker,  claimed  title  under  the  tax  leases,  and  alleged  that 
they  were  paramount  to  the  mortgages,  and  they  insisted  that  their 
validity  could  not  be  determined  in  this  action.  The  court  found 
that  they  were  in  possession  of  the  respective  properties  at  the 
time  of  the  commencement  of  this  action,  and  claimed  to  be  the 
•owners  thereof  under  their  tax  titles,  and  that  when  they  procured 
the  assignment  to  them  from  the  town  of  Mamaroneck  of  the  tax 
leases  they  did  not  intend  to  merge  such  title  in  any  other  title 
which  they  might  have.  The  court  did  not  find  that  the  defend- 
iints  claimed  possession  under  no  other  titla  It  made  decree  for 
the  sale  of  the  premises  under  the  mortgage  of  the  plaintiffs'  tes- 
tatrix, cutting  off  all  title  which  the  defendants  set  up  under  those 
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tax  leases,  and  providing  for  the  conveyance  of  a  title  by  the  re- 
feree which  should  be  paramount  to  any  title  derived  from  such 
tax  leases,  excepting  as  to  lots  70  and  71,  which  were  directed  to 
be  sold  subject  to  the  lien  and  rights  under  the  $150,000  mort- 
gage or  its  substitute,  the  tripartite  agreement  above  stated. 
,  Michael  H.  Cardoeso,  for  app1t  Burns ;  Wilson  Brown,  Jr.,  for 
app'lt  Parker ;  0.  K  Bovee,  for  resp't. 

Peckham,  J. — Upon  this  somewhat  complicated  state  of  facts 
the  defendants  Charles  W.  Parker  and  Edward  Burns,  upon  their 
appeal  here,  have  argued  several  objections  which  they  have  urged 
as  fatal  to  the  plaintiffs'  judgment  herein. 

First.  It  is  claimed  that  the  plaintiffs*  testatrix  took  her  mort- 
gages subject  to  the  provisions  of  the  tripartite  agreement  as  a 
substitute  for  the  $150,000  mortgage  above  mentioned,  and  that 
under  that  agreement  the  lands  covered  by  the  mortgages  were  to 
be  held  by  Mr.  Hawley,  and  fourteen-twenty-fourths  of  the  pro- 
ceeds of  the  sale  were  to  go  to  Mr.  Clapp  and  the  balance  to  Mr. 
Hawley.  The  defendants  urge  that  although  the  Seminary  tract 
when  conveyed  to  the  seminary  was  released  from  the  lien  of  the 
$150,000  mortgage,  yet  by  reasori  of  the  covenant  in  the  deed  to 
the  Seminary  the  clause  in  the  tripartite  agi*eement  which  pro- 
vides for  the  sale  of  all  the  property  "except  that  portion  of  the 
farm  secondly  above  mentioned  to  which  the  General  Theological 
Protestant  Episcopal  Church  of  the  United  States  may  retain 
title,"-  such  Seminary  tract  upon  being  re-conveyed  to  Mr.  Haw- 
ley became  subject  to  the  tripartite  agreement,  and  became 
a  portion  of  the  land  which  under  the  provisions  of  such 
agreement  was  subject  to  be  sold,  and  the  proceeds  divided  as 
stated.  The  plaintiffs'  testatrix  had  in  fact  no  notice  of  this  tri- 
partite agreement,  but  the  defendants  claim  that  the  record  thereof 
was  constructive  notice  to  all  subsequent  purchasers  or  mortgagees,, 
and  that  the  plaintiffs*  testatrix  was,  therefore,  bound  to  know  of 
its  existence  and  its  contents,  and  that  when  she  took  her  mort- 
gages  she  took  them  subject  to  all  rights  of  third  parties  provided 
for  in  that  agreement  It  will  be  recollected  that  this  tripartite 
agreement  was  made  between  the  Hawleys  and  Mr.  Clapp  after 
the  Hawleys  had  conveyed  this  seminary  tract  to  the  seminary, 
and  before  the  seminary  re-conveyed  it  to  Mr.  Hawley.  Tracfng 
the  title,  tlierefore,  of  this  tract  from  Mr.  Clapp  to  Mr.  Hawley, 
and  from  Mr.  Hawley  to  the  seminary,  and  back  from  the  semin- 
ary to  him,  without  searching  against  Mr.  Hawley  during  the  time 
when  he  had  no  title  to  the  seminary  tract,  this  tripartite  agree- 
ment would  not  appear.  But  it  is  urged  on  the  part  of  the  de- 
fendants tliat  the  title  having  once  come  into  Mr.  Hawley,  it  was 
the  duty  of  any  one  searching  the  title  to  continue  the  search 
against  Mr.  Hawley  after  he  had  parted  with  the  title  and  up  to 
the  time  it  again  was  vested  in  him,  and  that  this  duty  was 
strengthened  by  reason  of  the  condition  and  covenant  contained  in 
the  deed  from  Hawley  to  the  seminary. 

If  this  alleged  duty  had  been  discharged   then   it  is    said  this 
agreement  might  have  been  discovered.     I  do  not  think  that  the 
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record  of  the  agreement  was  constructive  notice  to  the  plaintife' . 
testatrix  of  the  existence  of  such  agreement  The  form  of  the 
deed  to  the  seminary  lelt  no  title  in  Hawley.  If  during  the  time 
in  which  the  title  to  the  seminary  tract  was  in  the  seminary,  Mr. 
Hawley  had  conveyed  that  tract,  not  having  the  title  in  him,  and 
had  given  a  deed  with  warranty  of  title,  the  subsequent  acquisitioa 
of  the  title  by  Mr.  Hawley  would  inure  at  once  to  the  benefit  of 
his  grantees  with  warranty,  by  virtue  of  such  warranty  and  the  es. 
toppel  would  arise  therefrom.  Mr.  Hawley  in  such  case  would  be  es- 
topped from  setting  up  as  against  his  grantee  the  fact  that  he  was  not 
vested  with  any  title  to  the  property  which  he  conveyed  with 
warranty  at  the  time  of  such  conveyance,  and  the  privies  of  Mr. 
Hawley  in  law,  in  blood  or  in  estate,  would  be  equally  bound  by 
that  estoppel.  The  title  would  pass  to  his  grantees  with  warranty 
the  very  instant  it. was  acquired  by  Hawley.  Thus  the  record  of 
the  deed  with  warranty  and  the  title  of  his  grantees  in  such  deed 
would  both  precede  the  record  of  the  mortgages  to  the  plaintiffs* 
testatrix,  ana  she  would,  in  that  "case,  have  been  bound  by  the  es- 
toppel,, arid  the  record  would  have  been  notice  to  her  of  the  ex- 
istence of  the  deed.  Such  is  the  case  decided  in  the  Commission 
of  Appeals  in  Tefft  v.  Munson,  67  N.  Y.  97,  cited  by  the  learned 
counsel  for  the  appellants.  In  that  very  case  the  learned  judge 
who  delivered  the  opinion  of  the  court  assumed  it  to  be  the  rule 
that  the  record  of  a  conveyance,  made  by  one  having  no  title, 
would  ordinarily  be  a  nullity,  and  constructive  notice  to  no  one. 
But  it  was  held  that  the  plaintiff  in  that  case  could  not  avail  him- 
self of  this  rule  on  account  of  the  operation  of  the  estoppel  in  the 
prior  mortgage.  The  case  of  White  v.  Patten^  24  Pick.  324,»  was 
therein  cite<l  as  analogous  to  the  case  then  at  bar.  A  reference  to- 
the  case  in  Pickering  shows  the  same  principle  of  an  operation  by 
estoppel  on  account  of  warranty. 

But  in  this  case  there  was  no  conveyance,  there  was  no  war- 
ranty  and  there  was  no  estoppel.  It  was  not  the  mortgaging  of 
after-acquired  property.  When  the  agreement  was  made  by 
which  Hawley  bound  himself  to  proceed  and  take  Measures  ta 
sell  certain  lands  owned  by  him  at  auction  and  to  divide  the  pro- 
ceeds in  a  certain  way,  the  title  to  the  Seminary  tract  was  not  in 
him.  He  simply  agreed  that  as  to  such  land  it  should  be  includ- 
ed in  the  agreement,  if  the  land  came  back  lo  him.  That  is,  he 
agreed  in  that  event  to  sell  to  some  one  else  at  auction  and  divide 
tbe  proceeds  witli  Mr.  Clapp.  That  was  no  such  conveyance  as 
operates  by  estoppel  when  the  title  is  subsequently  acquired  and 
it  is  no  such  instrument  that  the  recording  of  it  when  Hawley  had 
no  title  to  tlie  Seminary  tract,  operates  as  constructive  notice  to 
a  subsequent  mortgagee  after  Hawley  had  title  and  who  has  his 
mortgage  recorded.  It  might  perhaps  be  doubted  whether  the 
language  of  ilie  agreement  in  regard  to  its  application  to  the  Sem- 
inary land  placed  that  land  necessarily  within  the  agreement,  but 
it  may  here  be  assumed  as  the  court  found  that  it  did.  There  is 
no  claim  that  the  plaintiffs'  testatrix  had  notice  in  tact  of  the  cir- 
cumstances of  this  agreement  and  consequently  when  she -took 
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her  first  mortgage  she  was  not  aflEected  by  the  existence  or  provis- 
ions of  that  agreement 

The  defendants  urge,  hovevej*,  that  in  regard  to  the  second 
mortgage  to  the  plaintiflEs*  testatrix  in  October,  1881,  after  the  trial 
in  the  action  to  enforce  spedfic  performance  of  the  tripartite  agree- 
ment,  she  took  such  mortgage  with  notice  of  the  existence  of  the 
agreement  by  reason  of  the  lis  pendens  in  that  action  and  by  vir- 
tue of  such  judgment  She  was  no  party  to  that  action.  The 
judgment  therem  was  not  entered  until  February  4th,  1882,  and 
sometime  subsequent  to  the  execution  of  the  second  mortgage. 
One  of  defendants*  objections  oflfered  to  receiving  the  judgment 
in  evidence  was  that  it  was  not  admissible  as  made  after  the  de- 
livery of  the  mortgages  to  plaintifiE.  The  complaint  therein  had 
been  dismissed  upon  the  trial  as  to  her  and  from  that  time  her 
name  had  been  omitted  from  the  title  of  the  cause,  from  the  find- 
ings of  the  court  and  subsequently  from  the  judgment  entered 
thereon.  She  was,  therefore,  a  stranger  to  tbe^action  and  it  could 
not  operate  to  charge  her  with  aiTy  notice  of  the  existence  of  the 
iigreement,  The  lis  pendens  was  no  notice  because  the  complaint 
in  the  action  excluded  the  Seminary  tract  and  any  agreement  be- 
tween third  parties  to  include  it  therein  and  to  insert  it  in  the 
judgment  was  iqeSectual  to  in  any  way  affect  her  rights  under 
her  mortgages.  There  was  nothing  in  the  complaint  to  charge 
her  with  notice  of  the  tripartite  agreement  as  to  this  property. 
While  proper  enough  as  between  the  parties  to  the  action  who 
ap|»eared  upon  the  trial  and  consented  thereto,  the  agreement  to 
include  the  Seminarv  tract  in  the  decree  of  sale  had  no  effect  upon 
the  rights  of  the  plam tiffs*  testatrix. 

Second.  It  is  urged,  however,  that  this  agreement  and  the 
provisions  in  regard  to  it  are  superior  to  all  subsequent  grantees 
or  mortgagees,  excepting  those  who  occupy  the  position  of 
grantees  or  mortgagees  {or  value,  and  there  is  no  proof  in  this  case 
that  the  plaintiffs'  testatrix  occupied  such  a  position.  It  is  said 
that  this  is  not  alleged  in  the  complaint,  and  that  there  is  no  proof 
in  the  case  to  that  effect.  It  was  not  necessary  to  allege  it  in  the 
complaint,  although  I  think  it  is  substantially  set  forth.  The  re- 
cord of  the  tripj^rtite  agreement  was  not  constructive  notice,  and,  so 
far  as  she  was  concerned,  there  was  a  legial  title  on  the  record  and 
unincumbered  in  Mr.  Hawley  at  the  time  he  executed  the  mort- 
:gages  in  question.  He  was  not  only  clothed  with  the  record  title, 
but  he  was  in  possession  thereof  under  that  title,  and  as  to  plaint- 
iffs' testatrix  there  was  no  prior  record  of  any  conveyance  which 
was  constructive  notice  to  her.  There  was,  therefore,  no  reason 
for  alleging  in  the  complaint  what  the  plaintiff  was  not  presumed 
to  know,  that  is,  the  existence  of  the  tripartite  agreement,  and, 
therefore,  it  was  not  necessary  for  her  to  state  the  facts  wliich 
would  prove  her  a  purchaser  for  value,  or  to  allege  that' she  was 
such  purchaser.  There  was  nothing  on  her  side  of  the  case  to 
present  the  question  of  value.  If  the  agreement  had  been  neces- 
sarily a  part  of  the  plaintiffs'  case,  and  it  became  necessary  for  her 
to  avoid  the  effect  of  its  priority  of  execution,  it  might  have  coma 
within  the  rule  wliich  requires  a  subsequent  grantee  or  mortgagee 
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in  certain  cases  to  allege  in  his  pleading  and  to  show  that  he  occu- 
pied the  position  of  a  purchaser  for  value.  After  the  defendants 
proved  the  tripartite  agreement,  it  may  then  have  been  the  duty  of 
plaintiff,  when  she  had  the  case  again,  to  show  that  she  was  a  mort- 
gagee for  value,  and  if  the  objection  had  been  taken  on  the  trial  the 
plaintiff  might  then  have  shown  more  fully  the  facts  regarding  the 
execution  of  the  mortgages.  The  finding  of  the  cojurt  upon  the 
trial,  if  based  upon  any  evidence,  that  there  was  due  from  de- 
fendant Hawley  upon  the  bonds  acccpmpanying  the  mortgages 
the  amount  of  some  $10,000  no  part  of  wliich  had  been  paid, 
showed  that  the  plaintiffs'  testatrix  did  oc^cupy  the  position  of  a 
mortgagee  for  value.  The  proof  of  the  due  execution  of  the  bonds 
under  seal  upon  the  trial  imported  a  consideration,  and  no  point 
of  a  failure  of  consideration  or  that  plaintiffs'  testatrix  had  not  ad- 
vanced a  valuable  consideration  was  laken  upon  the  trial.  No  mo- 
tion to  dismiss  the  complaint  or  for  other  relief  on  that  ground  was 
made,  and,  so  far  as  the  record  shows,  there  was  an  entire  absence 
of  any  action  of  defendants'  counsel  based  upon  alack  of  evidence 
of  this  kind.  It  is  too  late  to  urge  a  ground  for  reversal  here 
which  was  never  brought  to  the  attention  of  the  trial  court,  and 
which,  if  it  had  been,  might  have  been  at  once  obviated.  There 
was  proof  upon  the  trial  that  the  principal  and  interest  of  the  two 
mortgages  were  due  and  unpaid.  The  evidence  was  sufficient  to 
sustam  the  finding  that  such  an  amount  was  due,  and  to  show,  in 
the  absence  of  all  objection  or  evidence  to  the  contrary,  that 
plaintiffs'  testatrix  was  a  purchaser  for  value. 

Third.  The  defendants  Burns  and  Charles  Warren  Pj^rker,  how- 
ever, claim  that  they  are  in  possession  of  their  respective  pieces  of 
property  under  tax  titles,  which  are  paramount  to  these  mortgages 
and  to  the  title  of  the  morigagoi-s,  and  that  the  regularity  or  valid- 
ity of  such  title  cannot  in  any  event  and  against  their  objections 
be  tried  in  thi^  action.  They  also  claim  that  they  are  in  a  posi- 
tion to  set-  up  as  against  all  the  world  such  tax  titles  and  all  rights 
flowing  therefrom..  The  defendant  Burns  says  that  he  is  in  a 
position  to  set  up  such  tax  title  as  to  the  Seminary  tract,  because 
as  matter  of  law  he  never  took  any  title  whatever  to  that  tract 
by  virtue  of  the  referee's  deed  to  him  purporting  to  convey 
such  tract  by  virtue  of  a  judgment  in  the  action  to  enforce  the 
provisions  of  the  tripartite  agreement  He  says  that  he  never 
took  any  such  title  because  the  complaint  in  that  action  ex- 
cluded from  its  operation  the  Seminary  property,  and  that  there 
is  no  amended  complaint  in  the  record  bringing  such  prop- 
erty within  its  description  of  the  land  to  be  sold  and  that 
under  such  circumstances  its  inclusion  in  the  judgment  and  an 
assumed  sale  of  the  property  thereunder  was  wholly  without 
jurisdiction,  the  sale  was  entirely  void  and  no  title  whatever 
to  the  Seminary  tract  passed  by  virtue  of  the  deed  of  the  referee. 
Mr.^Burns  evidently  did  not  believe  this  to  be  the  case  when  he 
purchased  the  property  at  the  referee's  sale  under  the  judgment 
m  August,  1889,  and  when  he  took  the  referee's  deed  a  month 
thereafter  conveying  the  Seminary  property  to  him.  lie  certainlv 
did  not  buy  for  amusement  or  take  the  referee's  deed  for  any  such 
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purpose.  He  bad  a  month  in  which  to  examine  the  title  to  the 
anas  which  he  purchased  before  taking  a  deed,  and  it  is  clear  that 
when  he  did  take  one  he  supposed  that  he  was  purchasing  some- 
thing of  value.  That  he  supposed  at  that  time  that  he  was  getting 
title  to  this  seminary  property,  and  consequently  that  the  proceed- 
4ng?  leading  up  to  the  judgment  in  the  action  were  regular  and 
valid  is  also  to  be  inferred  from  the  fact  that  upon  the  trial  of  this 
actioix  he  asked  the  court  to  find  as  a  fact,  and  the  court  did  find, 
that  an  action  for  the  specific  performance  of  this  agreement  and 
to  enforce,  the  sale  of  the  property  therein  mentioned,  including  this 
seminary  tract,  was  commenced  July  28,  1880,  and  on  the  14:th  of 
May,  1881,  judgment  was  entered  in  that  action  directing  the  sale 
of  propertv  covered  by  that  agreement,  including  the  said  seminary 
tract  of  thirty  acres.  The  claim  that  he  took  no  title  is  evidently 
an  afterthought  to  Mr.  Burns.  It  appears,  however,  that  the 
plainiiflEs  in  iJbat  action  and  the  defendants  Hawley  were  only  par- 
ties, but  that  defendants  Hawley  answered,  were  present  on  the 
trial  through  counsel  and  took  part  in  it,  and  no  objection  appears 
to  have  been  made  to  the  including  of  the  seminary  tract  in  the 
judgment  and  to  the  direction  for  the  sale  of  ^uch  tract  with  the 
other  lands  described  in  the  complaint  It  would  seem  to  have 
been  a  very  proper  agreement  to  make  between  these  parties  and 
thus  to  include  a  sale  of  all  the  property  mentioned  in  the  tripartite 
agreement,  including  the  seminary  tract  No  one  else  had  any 
interest  in  the  matter  excepting  Miss  Morss,  the  plaintiffs' testatrix, 
and  as  to  her  it  would  not,  of  course,  be  binding.  The  sale  would 
necessarily,  therefore,  be  subject  to  her  interests,  but  with  that  ex- 
ception every  one  who  had  any  interest  in  the  property  to  be  sold 
was  before  the  court,  and,  as  has  been  stated,  no  objection  or  ex- 
ception to  such  proceedings  appears  to  have  been  taken.  It  is  in- 
conceivable that  the  seminary  tract  was  thus  included  without  the 
consent  of  these  parties  interested  in  this  land,  who  were  present 
upon  and  taking  part  in  the  trial  and  equally  interested  in  the 
contents  of  the  judgment  In  such  event,  it  is  not  only  proper, 
but  it  is  the  duty  of  the  court  to  presume  that  it  was  done  with 
the  consent  of  these  parties,  and  that  a  proper  amendment  to  the 
complaint  was  actually  made,  although  no  formal  amendment  ap- 
pears on  the  record. 

Tliis  is  altogether  a  different  case  from  that  of  Reynolds  v.  Stockton^ 
140  U.  S.  254,  265,  cited  by  the  learned  counsel  for  the  defend- 
ant In  that  case  a  defendant  appeared  in  an  action  in  a  state 
court  and  responded  to  the  complaint  as  filed,  but  he  took  no  sub- 
sequent part  m  the  litigation,  was  not  present  at  the  trial,  and  no 
consent  to  the  proceedings  on  the  trial  could  be  presumed  from 
the  record  in  the  case.  The  learned  judge,  delivering  the  opinion 
in  that  case,  expressly  said  that  they  were  not  ooncerned  therein 
as  to  the  power  of  amendment  of  pleadings  lodged  in  the  trial 
court,  or  the  effect  of  any  amendment}  made  under  such  power,  for 
no  amendment  was  made  or  asked.  He  further  said  "  there  was 
no  appearance  after  the  filing  of  the  answer,  and  no  participation 
in  the  trial  or  other  proceedings^ and  whatever  may  be  the  rule  where 
substantial  amendments  to  the  comj)!aint  are  permitted  and  made 
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and  the  defendant  responds  thereto,  or  where  it  appears  that  he 
takes  actual  part  in  tne  litigation  of  the  matters  determined,,  the 
rule  is  universal  that  where  he  appears  and  responds  only  to  the 
complaint  filed,  and  no  amendment  is  made  theieto,  the  judgment 
is  conclusive  only  so  far  as  it  determines  matters  which,  by  the 
pleading,  are  put  in  issue."  The  learned  judge  also  said  :  "Nor 
are  we  concerned  with  the  question  as  to  the  rule  which  obtains  in 
a  case  in  which,  while  the  matter  determined  was  not  in  effect  put 
in  issue  by  the  pleadings,  it  is  apparent  frqm  the  record  that  the 
defeated  party  was  present  at  the  trial  and  actually  litigated  that 
matter.  In  such  a  case  the  proposition  so  often  affirmed  that  that 
is  to  be  considered  as  done  which  ought  to  have  been  done,  may 
have  weighty  and  the  amendment  which  ought  to  have  been  made 
to  conform  the  pleadings  to  the  evidence  may  be  treated  as  hav- 
ing been  made.  ^ 

The  very  matter  lacking  in  the  case  cited  is  present  here.  The 
defendants  Hawley  were  present  at  the  trial,  took  part  in  the  pro- 
ceedings, and  it  must  be  presumed  consented  to  an  amendment 
and  to  the  inclusion  of  the  lands  in  the  judgn^ent  directing  their 
sale.  We  do  not  question  the  correctness  of  the  rule  laid  down 
in  the  case  cited  from  the  Federal  Supreme  Court,  and  it  is  co;i- 
sistent  with  that  which  has  obtained  in  the  courts  in  this  state  and 
been  frequently  so  decided. 

The  facts  in  this  case  are  so  plain,  and  the  inference  of  consent 
so  incontestable,  that  we  should  be  doing'violence  to  every  reason- 
able presumption  if  we  were  to  hold  that  this  land  was  included 
in  the  judgment  against  the  objection  and  without  the  consent  of 
the  parties  to  be  affected  thereby.  No  court  ought  to  run  counter 
to  so  strong  a  presumption  of  fact  We  must  presume,  therefore, 
what  we  have  no  doubt  is  in  accordance  with  the  facts  of  i\\Q  case, 
that  the  complaint  was  treated  and  regarded  as,  though  not  per- 
haps formally,  amended,  and  the  land  was  inserted  in  the  judg- 
ment with  the  consent  of  the  parties  to  the  action.  Mr,  Burns, 
therefore,  upon  the  purchase  of  the  Seminary  lot  under  that  judg 
ment,  obtained  a  title  thereto  the  same  as  if  the  land  had  been  at 
firet  and  formally  described  in  the  complaint,  and  in  accordance 
therewith  had  been  included  in  the  judgment 

On  Septembers,  1889,  after  he  had  received  the  deed  of  the 
referee,  pursuant  to  that  judgment,  and  being  vested  with  the  title 
to  the  Seminary  land  by  virtue  of  such  deed,  we  think  it  clear 
that  he  was  not  in  a  position  to  obtain  a  tax  title  to  the  same  prop- 
erty under  the  circumstances  detailed  in  the  foregoing  statement 
of  facts.  A  perusal  of  the  order  of  the  court  made  in  November 
1889,  under  which  these  tax  titles  were  obtained,  shows  conclus- 
ively that  they  were  obtained  with  moneys  arising  from  the  sale 
of  lands  under  the  decree  and  judgment  oi  the  court  in  the  action 
to  enforce  specific  performance  of  the  tripartite  agreement  It  was 
the  duty  of  the  mortgagor  to  pay  the  Uxxes  and  keep  tiie  property 
which  he  had  mortgaged  free  from  any  lien  of  that  nature.  This 
duty  he  was  discharging  when,  by  virtue  of  the  judgment,  he  was, 
thro,ugh  the  referee  as  his  tigent,  paying  such  taxes  with  the  mon- 
eys arising  out  of  the  sale  of  the  lands.     As  tlie  lands  were  in  law 
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sold  subject  to  the  plaintiff's  mortgages,  the  payment  of  the  taxes 
cleared  off  incumbrances  which  might  otherwise  become  and  re- 
main paramount  to  the  mortgagor  and  the  mortgages  which  he 
had  given.  The  judgment  in  recognition  of  this  duty  of  the  mort- 
gagor directed  the  referee,  out  of  the  moneys  arising  from  the  sale 
of  the  lands  therein  described,  to  pay  "any  lien  *or  liens  upon  said 
premises  so  sold  at  the  time  of  such  sale  for  taxes  .or  assessments." 
The  order  for  the  payment  of  these  taxes  was  made  upon  the  pe- 
tition of  the  referee  and  the  tax  return  of  tlie  supervisor  of  the 
town  of  Mamaroneck,  showing  over  $12,000  of  taxes  due  the 
town,  and  after  hearing  counsel  for  the  motion  and  for  the  town, 
and  also  counsel  for  the  purchasers  at  the  sale  by  the  refei'ee,  and 
the  result  of  such  order  was  a  payment  of  the  taxes  at  an  amount 
agreed  upon  between  the  purchasers  and  the  town  less  than  the 
amount  actually  due,  and  such  payment  was  made  out  of  the  pro- 
ceeds of  the  sale  of  the  land.  It  is  true  the  purchasers  were  per- 
mitted by  that  order  to  take  assignments  of  the  leases  and  certifi- 
cates for  the  purpose,  as  alleged,  of  the  protection  of  the  title  of 
such  purchasers.  When  consummated  the  taxes  were,  neverthe- 
less, paid  out  of  these  proceeds  of  sale,  and  although  the  purchas- 
ers under  this  order  of  the  court  were  allowed  to  take  assignments 
instead  of  formally  paying  the  amount  of  taxes  agreed  upon,  yet 
such  action  did  not  alter  the  essential  nature  of  the  payment,  and 
the  taxes  and  titles  were,  thereby  extinguished.  The  payment  by 
Parker,  instead  of  by  the  referee,  was,  so  far  as  the  record 
shows,  without  the  knowledge  or  consent  of  the  parties  to  this 
tripartite  agreement,  without  their  appearance  in  court,  with- 
out service  of  any  notice  of  the  motion  upon  them  and  in 
violation  of  the  rights  of  the  holder  of  these  mortgages  if  the 
contention  of  the  defendants  should  now  prevail.  The  plaintiffs* 
testatrix  had  the  right  to  insist  that  the  directions  of  the  judgment 
providing  for  the  payment  of  the  taxes  by  the  referee  out  of  the 
proceeds  of  the  sale  of  the  lands  should  be  complied  with,  and 
tjhat  upon  such  payment  the  taxes  should  be  extinguished  and  not 
kept  alive  as  an  earlier  incumbrance  on  the  property  over  her 
mortgages.  She  was  a  prior  incumbrancer  on  the  seminary  lands 
to  every  one  excepting  as  to  liens  for  taxes,  and  Mr.  Burns  could 
not  in  violation  oi  the  judgment  so  use  the  moneys  of  the  mort- 
gagor arising  from  a  sale  of  those  lands  as  to  acquire  and  set  up 
a  title  paramount  to  the  mortgages  in  question.  This  is  not  trying 
the  validity  of  these  tax  titles,  but  we  hold  that  by  virtue  of  the 
purchase  of  the  seminary  tract  by  Burns  under  this  decree  he  be- 
came incapacitated  from  thereafter  availing  himself  of  the  funds 
which  arose  out  of  such  sale,  and  he  could  not,  contrary  to  the  di- 
rection to  the  referee  contained  in  the  judgment,  pay  those  taxes 
himself  out  of  such  moneys  and  hold  the  tax  titles  and  set  them 
up  against  these  mortgages.  This  applies  to  the  position  occupied 
by  Mr.  Burns  in  relation  to  the  seminary  tract.  In  this  light  the 
eases  of  Williams  v.  Townsend^  SI  N.  Y.  411,  and  Ten  Eyck  v. 
Craifj^  62  id.  406,  are  wholly  inapplicabla 

Ft)iirth.  As  to  the  lands  which  are  included  in  the  conveyance 
by  Hawley  to  Waters  and  by  Waters  subsequently  reconveyed  to 
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Hawley,  and  then  included  in  the  mortgages  by  Hawlej  to  the 
plaintiffs  testatrix,  the  defendant  Ghaa  W.  Parker  occupies  a  dif- 
ferent position.  These  lands,  excepting  lots  70  and  71,  which  will 
be  spoken  of  hereafter,  were  not  included  in  the  judgment  for*sale 
in  the  tripartite  agreement  action,  and  when  the  defendant  S.  Web- 
ber Parker  bought  them  or  the  leases  at  the  tax  sale  he  had  no  . 
other  title  to  the  lands  and  was  not  in  any  position  which  would 

Ereclude  him  from  their  purchase,  and  if  made  with  his  own  money 
e  would  have  taken  such  title  as  the  leases  gave  him  unaffected 
by  any  of  the  circumstances  above  described.  If  S.  Webber 
Parker  had  taken  possession  of  this  Watera  land  under  his  tax 
title,  he  mijght  have  set  up  such  title  and  claimed  it  to  be  par- 
amount to  the  title  of  the  mortgagor  Hawley  and  to  override  the 
title  under  the  mortgage,  and  such  claim  by  title  paramount  it 
would  not  have  been  proper  in  this  foreclosure  action  to  litigate 
under  an  objection  to  a  trial  as  to  its  validity.  See  Cromwell  v.  Afac- 
Lean,  128  N.  Y.  475 ;  84  St.  Rep.  85.  Although  the  title  wa& 
not  really  a  valid  one,  because  the  taxes  were  in  fact  paid  as  al- 
ready stated,  yet  the  foreclosure  action  was  not  the  proper  one  in 
which  to  test  that  validity.  The  rule  as  to  the  impropriety  of  try- 
ing  the  question  as  to  the  validity  of  a  paramount  title  in  such  an 
action  as  this  against  the  objection  of  a  defendant  has  been  reiter- 
ated in  this  court  as  lately  as  in  the  cases  of  Jacdbie  v.  Mickle,  144 
N.  Y.  237  63  St.  Rep.  102,  and  Nelson  v.  Brown,  144  N.  Y.  884; 
63  St.  Rea^697 ;  see,  also,  Lewis  v.  Smith,  9  N.  Y.  502. 

Mr.  S.  Webber  Parker  did  not,  however,  retain  his  title  to  these 
lands.  He  conveyed  the  same  to  his  son,  Charles  Warren  Parker, 
one  of  the  appellants  in  this  action,  and  such  conveyance  was 
made  in  terms  "subject  to  all  liens  and  incumbrances  now  exist- 
ing on  the  several  pieces  of  property  or  any  of  them,"  and  at  the 
time  of  the  commencement  of  this  action  the  same  Charles  War- 
ren Parker  was  in  possession  of  these  premises  conveyed  to  him 
by  his  father,  subject,  as  stated,  to  existing  incurtibrancea  The 
counsel  for  appellants  admits  that  if  plaintiffs'  mortgages  were  in 
fact  at  that  date  subsisting  liens,  then  it  might  be  that  the  clause 
in  question  would  estop  the  appellants  from  disputing  their  valid- 
ity. He  insists,  however,  that  they  were  not  existing  liens  be- 
cause the  tax  leases  had  cut  them  off.  If  the  taxes  had  been  paid 
then  the  mortgages  had  not  been  cut  off.  The  title  of  Mr.  Parker 
was  in  that  event  not  paramount  Upon  these  facts,  and  by  rea- 
son of  that  clause  in  the  deed,  it  was  proper  to  show  the  whole 
truth  reganling  the  existence  of  the  tax  title,  and  if,  upon  the 
facts  shown,  such  tax  title  did  not  exist  and  had  on  the  contrary 
become  extinguished,  then  the  mortgages  were  existing  liens  and 
Parker's  title  was  subject  to  them.  An  inquiry  as  to  this  question 
was  rendered  proper  by  reason  of  the  clause  in  the  deed  to  Parker 
from  his  father.  The  issue  was  whether  the  mortgages  in  suit 
were  still  liens,  and  tliey  were  if  the  taxes  had  been  paid. 

In  this  way  we  are  brought  back  to  the  question  as  to  the  effect 
of  the  transactions  resulting  in  the  payment  of  the  moneys  to  the 
town  of  Mamaronock  and  the  assumed  nssignment  of  the  leases 
and  certificates  by  that  town  to  Mr.  C.  W.  Parker.  We  have  seen 
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that  the  effect  of  the  transition  was  the  payment  of  those  taxes 
with  the  moneys  arising  from  the  sale  of  the  lands  sold  under  the 
judgment  in  the  action  to  enforce  the  specific  performance  of  the 
tripartite  agreement  Those  moneys,  m  tact,  paid  the  taxes  on 
the  Waters  lands,  although  these  lands  were  not  included  in  the 
judgment,  just  as  much  as  they  paid  them  on  the  seminary  lands, 
and  Mr.  Parker  had  no  more  right  to  claim  a  payment  by.  him  of 
the  taxes  on  the  Waters  lands  than  Mr.  Burns  had  on  the  semin- 
ary lands,  for  they  were  both  paid  with  moneys  of  the  mortgagor 
which  did  not  belong  to  either  of  them. 

It  is  argued,  however,  that  there  is  no  proof  that  the  order  which 
provided  for  the  payment  of  the  taxes  as  already  mentioned  was 
carried  out  and  that  all  that  appears  is  the  order  itself.  The  pur- 
chasers Burns  and  Parker  made  themselves  parties  to  thi^  order 
by  appearing  by  counsel  and  substantially  asking  that  it  be  made. 
Although  made  upon  the  petition  of  the  referee,  the  whole  order 
shows  thivt  it  was  a  proceeding  in  their  interest,  for  their  accommo- 
dation and  instituted  by  them.  Subsequently  to  its  entry  the  re- 
feree made  his, report  of  the  sale  under  the  judgment,  and  of  his 
proceedings  under  that  order,  in  which  it  was  stated  that  he  had 
paid  the  money  provided  for  in  the  order,  to  Mr.  Parker,  one  of 
the  purchasers,  and  had  taken  his  receipt  for  the  same,  and  also 
a  release  of  the  referee  of  all  responsibility  and  claims  against  such 
referee  individually  or  otherwise  by  reason  of  the  taxes  or  tax 
leases  against  the  property,  or  in  any  order  of  record  affecting  the 
premises  sold  by  such  referea  The  referee  in*  his  report  also  pro- 
<luced  the  voucher  provided  for  in  the  order  as  evidence  of  the 
payment  of  the  tax  to  the  town  by  Parker.  No  exception  or  ob- 
jection to  that  report  was  ever  made  or  taken  by  either  of  these 
defendants,  purchasers,  and  its  statements  were  not  contradicted 
on  this  trial,  and  it  remains  of  record  in  the  action.  The  defend- 
ants object  that  this  referee^s  report  is  no  evidence  whatever  against 
them  of  the  payment  of  the  moneys  spoken  of  in  the  order  and  re- 
port and  that  there  is  no  other  evidence  in  the  case  showing  such 
payment  The  case  of  Afills  v.  Odell^  21  Week.  Dig.  61,  is  cited 
m  favor  of  the  view  that  this  report  of  the  referee  is  not  compe- 
tent evidence  of  the  facts  therein  stated  against  these  purchasers. 
The  case  does  not  bear  out  the  contention  of  the  counsel.  It  was 
there  held  that  the  report  of  the  referee  in  the  partition  was  not 
evidence  against  a  county  treasurer  who  had  no  connection  with 
the  action  in  any  form  other  than  to  receive  the  money  or  a  mort- 
gage directed  by  the  decree  to  be  given  to  him.  He  was  a  stranger 
to  the  whole  proceeding,  knew  nothing  whatever  about  it  and 
ought  not  to  be  bound  by  the  statements  contained  in  the  referee's 
report  of  his  proceedings  in  such  an  action.  The  case  here  is  dif- 
lerent.  These  parties  were  purchasers  at  the  sale ;  .they  made 
themselves  particularly  partias  to  the  proceedings  which  resulted 
in  the  payment  of  these  taxes,  and  we  think  that  the  report  of  the 
referee  in  such  case  is  some  evidence,  not  conclusive,  but  enough 
in  the  absence  of  all  contvadiction  to  show  the  payment  of  moneys 
even  as  against  Mr.  Burns  and  Mr.  Parker. 

Fifth.     The  lots  70  and  71   (part  of  the    lands  conveyed   to 
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Waters)  were  included  in  the  sale  under  the  judgment  in  the  tri- 
partite agreement  action  and  were  purchased  by  Mr.  S.  Wt'bber 
rarker.  They  were  never  released  from  the  lien  of  the  $150,000 
mortgage  and  were  included  in  the  tripartite  agreement,  and  in 
that  respect  they  diflEer  from  the  other  lands,  but  in  regard  to  these 
lots,  Mr.  Parker  having  purchased  them  at  the  referee  s  sale,  occu- 
pies the  same  position  in  regard  to  them  as  the  defendant  Burns  ' 
does  in  regard  to  the  seminary  tract,  and  he  was,  therefore,  incom- 
petent to  make  use  of  the  money  of  the  mortgagor  for  the  pur-, 
chase  of  purchasing  the  tax  title  and  of  setting  it  up  as  a  title  par- 
am4)unt  to  the  mortgages  in  this  action.  As  they  were,  however, 
never-  released  from  the  lien  of  this  $150,000  mortgage,  these 
lots  could  not  be  sold  excepting  subject  to  that  Tien  or-  its 
substitute,  the  tripartite  agreement,  and  they  were  directed  to 
be  so  sold  in  the  judgment  in  this  action.  We  see  no  error  in 
that 

Sixth.  It  is  claimed  that  there  is  some  inconsistency  among  the 
conclusions  of  law  found  by  the  learned  court  below,  and  that 
3ome  are  inconsistent  with  the  one  which  provides  for  the  fore- 
closure and  sale  of  the  lands  described  in  these,  two  mortgages. 
We  think,  taking  the  whole  facts  and  conclusions  of  law  together, 
there  is  nothing  to  prevent  the  enforcement  of  the  judgment  of 
the  special  term,  and  that  such  judgment  is  affirmed  by  the  gen- 
eral term  of  the  supreme  court  must  be  here  and  in  all  things  af- 
firmed, with  costs. 

All  concur.     Judgment  affirmed. 


Hewlett  Scudder  et  alj  as  Executors,  eta,  App'lts,  v.  The 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York,  Resp't* 

{Gaurt  of  Appeals,  Filed  Ua/y  21,  1895,) 

Taxb&— Void  assessment— Relief. 

The  provision  of  §  879  of  the  Consolidation  Act  is  intended  to  prevent 
the  vacation  of  any  assessment  or  the  removal  of  any  cloud  upon  the  title 
by  any  suit  or  action  in  the  nature  of  a  bill  in  equity,  and  to  confine  own- 
ers of  property,  in  cases  of  alleged  void  assessments,  to  their  remedies  pro- 
vided m  the  succeeding  sections  of  the  title  in  question,  but  prohibits  an 
action  to  restrain  the  creation  of  a  cloud  on  title  by  means  of  sale  by  vir- 
tue of  an  assessment  and  the  giving  of  a  lease  consequent  on  such  sale  on 
the  ground  that  the  assessment  is  void. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order,  which 
affirmed  a  judgment  in  favor  of  defendant  entered  upon  a  decision 
of  the  court  on  trial  at  special  term. 

James  A,  Veering^  for  app'lts;  D.  J,  Dean,  for  resp'ts. 

Peckham,  J. — The  plaintiffs  commenced  this  action  in  Novem- 
ber, 1891.  They  allege  that  an  assessment  was  levied  upon  their 
property  for  the  purpose  of  obtaining  payment  of  its  proportion 

^Affirming  60  St.  Rep.  858. 
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of  the  expenses  of  macadamizing  One  Hundred  and  Forty -fifth 
street  witli  a  Telford  Mcaadamized  roadway  from  Seventh  avenue 
to  tlie  Boulevard.  They  allege  that  the  assessment  was  void  for 
the  reason  thot  the  work  was  done  by  day  s  work  without  proper 
authority  from  the  common  council  to  thus  doit,  and  that  such 
invalidity  would  not  appear  upon  the  face  of  the  proceedings  and 
required  evidence  extrinsic  therefrom  in  order  to  prove  the  facts 
constituting  the  validity  of  such  assessment  The  Work  was  done 
between  December,  1873,  and  May,  1876.  Plaintitfs  allege  that 
in  November,  1890,  the  defendants,  through  their  proper  ofRcei-s, 
commenced  proceeds  looking  towards  the  collection  of  the  assess- 
ment on  the  lots  owned  by  the  plaintiffs,  and  that  the  proceed- 
ings, if  continued,  would  result  m  a  sale  of  their  premises  and  the 
giving  of  a  lease  to  the  purchaser,  which  lease  would  be  prima 
facie  evidence  of  the  regularity  of  all  proceedings  prior  to  the  giv- 
ing thereof.  They  demand  judgment  that  the  assessment  be  de- 
clared void,  unlawful  and  uncollectible  and  that  the  defendants 
should  be  declared  to  have  no  legal  right  to  enforce  the  claim  by  the 
sale  of  the  premises  of  plaintiffs  or  otherwise  against  them  ;  also, 
that  the  defendants  spould  be  perpetually  enjoined  and  restrained 
from  collecting  the  assessment,  or  any  part  thereof,  against  the  prem- 
ises of  the  plaintiffs,  or  in  any  other  manner  attempting  to  enforce 
the  same.  The  work,  for  a  portion  of  the  expenses  of  which  this 
assessment  was  laid,  was  under  examination  in  this  court  in  the 
Matter  of  the  Petition  of  the  Emigrant  Industrial  Savings  Bank,  75 
N.  Y.  388,  and  it  was  there  held  that  an  assessment  in  jail  respects, 
similar  to  this  was  illegal,  in  that  the  common  council  had  not 
proceeded  in  authorizing  the  work  in  the  manner  provided  by 
statute.  It  would  not,  therefore,  seem  that  the  plaintiffs  stood  in 
much  danger  from  proceedings  looking  towards  the  sale  of  these 
premises  on  account  of  this  assessment  after  the  decision  of  this 
court  in  the  above-cited  case  ■  Nevertheless,  the  counsel  for  the 
plaintiffs  has  thoueht  it  proper  to  bring  this  action  for  the  pur- 
pose indicated.  We  are  met  by  the  objection  on  the  part  of  the 
defendant  that  the  Consolidation  Act  has  deprived  the  plaintiffs 
of  this  remedy,  and  also  by  the  objection  that  the  record  of  the  as- 
sessment and  the  proceedings  relative  thereto  show  the  facU 
which  the  plaintiffs  claim  render  the  assessment  void,  and  as  these 
facts  thus  appear  upon  the  face  of  the  record,  no  action  of  this 
nature  will  lie  to  set  the  same  aside  The  first  objection  is  suffi- 
cient 

By  section  879  of  the  Consolidation  Act  it  is  provided :  "  No 
suit  or  action  in  the  nature  of  a  bill  in  equity  or  otherwise  shall 
be  commenced  for  the  vacation  of  any  assessment  in  said  city,  or 
to  remove  a  cloud  upon  title,  but  owners  of  property  shall  be  con- 
fined to  their  remedies  in  such  cases  to  the  proceedings  under  this^ 
title"  The  sections  subsequent  to  section  897  provide  for  sum- 
mary proceedings  in  the  way  of  a  petition  to  the  court,  which  are 
calculated  to  give  relief  in  subdUmtially  all  cases.  It  has  been 
held  that  this  section  of  the  act  is  not  limited  to  any  special  class 
of  assessments  such  as  are  apparent  liens,  but  that  it  applies  to 
every  assessment     Mayer  v.  Mayor,  etc.,  of  New  Yorh^  101  N.  Y» 
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284 ;  People  ex  rel  Martin  v.  Myers,  135  id.  465 ;  48  St.  Rep, 
467. 

By  the  plaintiflEs*  demand  for  judgment  they  ask  in  so  many 
words  that  the  assessment  in  question  shall  be  declared  void,  un- 
lawful and  uncollectible,  which  is  but  another  way  of  asking  that 
the  a^essment  shall  be  vacated.  That  portion  of  the  relief  i& 
clearly  not  to  be  granted  in  the  face  of  the  section  of  the  Consoli- 
dated Act  above  referred  to. 

The  further  relief  demanded  by  the  plaintiflEs  is  that  the  de- 
fendant be  perpetually  enjoined  from  collecting  this  assessment,  or 
any  part  thereof,  against  the  premises  of  the  plaintiflEs,  or  in  any 
other  manner  attempting  to  enforce  the  same.  That  would  seem 
to  be  but  another  mode  of  expressing  by  diflferent  language  the 
same  idea  and  seeking  substantially  for  the  vacation  of  the  assess- 
ment. The  plaintiflEs  counsel  claims,  however,  that  he  seeks  to 
enjoin  the  sale  of  the  premises  by  virtue  of  this  assessment  and 
the  giving  of  a  lease  consequent  upon  such  sale,  because  by  virtue 
of  the  statute  which  provides  that  the  lease  shall  be  prima  facie 
evidence  of  the  regularity  of  the  proceedings  prior  thereto,  a  fur- 
ther cloud  would  be  placed  upon  the  title  of  the  plaintiflEs  to  their 
premises,  and  that  such  relief  enjoining  the  placing  of  such  cloud 
\ipon  their  premises,  the  court  has  power  to  grant  notwith- 
standing the  statute  above  mentioned.  He  claims  that  upon  this 
ground  the  action  is  not  one  to  set  aside  or  vacate  an  assessment 
or  to  remove  a  cloud  upon  title,  and  that  it  is  only  those  two 
things  which  are  prohibited  by  the  above  section,  and  that  the  ju- 
risdiction of  the  court  to  prevent  the  creation  of  a  cloud  is  a  dis- 
tinct and  separate  jurisdiction  not  prohibited  by  the  statute  in 
question  and  still  existing  by  virtue  of  the  general  jurisdiction  of 
a  court  of  equity. 

If  the  plaintiffs  were  right  in  this  contention  the  statute  would 
be  largely  shorn  of  its  usefulness  and  the  scheme  of  the  legislature 
as  evidenced  by  the  succeeding  sections  of  the  statute,  would  be 
very  largely  limited  and  rendered  to  that  extent  ineflficient  We  are 
of  the  opinion  that  the  statute  ought  not  to  be  so  interpreted.  It 
was  intended  to  prevent  the  vacation  of  any  assessment  or  the  re- 
moval of  any  cloud  upon  title  by  any  suit  or  action  in  the  nature 
of  a  bill  in  equity,  ana  it  was  intended  to  confine  ownei's  of  prop- 
erty in  cases  of  alleged  void  assessments  to  their  remedies  pro- 
vided in  the  succeeding  sections  of  the  title  in  question.  It  did 
not,  of  course,  affect  them  in  their  defense  when  their  property 
was  levied  upon  or  their  riglit  to  remove  an  apparent  lien  by  pay- 
ing the  tax  and  then  suing  to  recover  it  back.  To  enjoin  proceed- 
ings for  the  sale  of  this  property  and  for  the  giving  of  a  lease  to 
the  purchaser  at  such  sale  on  the  ground  that  the  assessment  itself 
was  void,  would  be  in  substance  a  vacating  of  the  assessment  and 
as  such  a  violation  of  the  section.  If  the  assessment  was  not  void, 
it  is  not  claimed  that  there  would  be  any  right  to  enjoin  the  sale 
or  the  giving  of  the  lease  consequent  thereon.  The  plaintiflb^ 
cause  of  action  is  founded  upon  ths  allegation  that  the  assessment 
is  void,  although  the  evidence  to  prove  such  invalidity  is  to  be 
found  outside  of  the  record  itself.     Tiie  relief  sought  is  in  sub- 
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stance  a  vacation  of  the  assessment.  The  case  of  Lennon  v.  The 
MayoKj  55  N.  Y.  361,  is  not  an  authority  in  the  plaintiffs'  favor. 
In  that  case  the  assessment  as  originally  laid  was  void  and  a  sale 
was  made  of  the  premises  under  that  void  assessment,  but  no  lease 
had  been  executed  at  the  time  the  action  was  commenced.  The 
plaintiff  asked  to  have  the  assessment  set  aside,  the  sale  canceled 
and  the  execution  of  the  lease  to  the  purchaser  enjoined.  It  ap- 
peared upon  the  trial  that,  subsequent  to  the  assessment  and  i\\e 
sale  under  it,  the  assessment  had  been  validiated  by  an  act  of  the 
legislature.  It  was  held  that  the  act  validating  the  assessment 
rendered  it  good  from  the  time  the  statute  was  enacted  but  did  not 
render  the  sale  under  the  void  assessment  a  valid  one.  The  court, 
therefore,  refused  to  set  aside  the  assessment  because  it  was  not 
any  longer  void,  but  it  canceled  the  sale  and  enjoined  the  execu- 
tion of  a  lease  under  it,  becauvse  the  sale  was  founded  upon  an  as- 
sessment which  at  the  time  the  sale  took  place  was  void  Noth- 
ing in  that  case  furnishes  ground  for  the  argument  here  that  the 
court  in  construing  this  section  (879)  of  the  Consolidation  Act, 
ought  to  distinguish  between  an  action  for  the  vacation  of  an  as- 
sessment or  for  the  removal  of  a  cloud  upon  title  on  the  one 
hand,  and  upon  the  other  hand  an  action  to  restrain  the  creatioa 
of  a  cloud  upon  title,  founded  upon  an  allegation  that  the  assess- 
ment was  itself  void.  With  regard  to  this  particular  statute  and 
upon  these  facts  there  is  no  such  distinction. 

We  think  the  court  had  no  jurisdiction  of  this  action  and  the 
judgment  dismissing  the  complaint  shoiild  be  affirmed,  with  costs. 

Ail  concur.         , 

Judgment  affirmed. 

Foo  Long  App'It,  v.  The  American  Surety  Company,  KespV 

(Gmrt  ofApp&ils,  Filed  Map  SI,  1895,) 

1.  Appeal— Undertaking— Liability  op  sureties. 

The  liability  of  a  surety  upon  an  undertaking  on  appeal  from  a  tinal 
judgment,  under  §§  1852  and  1856  of  the  Code,  is  not  terminated  by  the 
reversal  of  the  judgment  by  the  general  term,  but  continues  and  is  en- 
forceable in  case,  on  appeal  to  the  court  of  appeals,  the  order  of  the  general 
term  is  reversed  and  the  original  judgment  afhrmed. 

2.  Same. 

But  a  pro  forma  affirmance  of  the  judgment,  based  exclusively  on  ibe 
stipulations  of  the  parties  and  without  any  hearing  or  adjudication  by  the 
court  of  appeals,  is  not  an  affirmance  within  the  meaning  of  the  under- 
taking. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department,  entered  upon  an  order  which 
affirmed  a  judgment  in  favor  of  defendant  entered  upon  a  verdict 
directed  by  the  court,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

This  was  an  action  upon  an  undertaking  given  on  appeal. 

The  plaintiff  Foo  Long  recovered  a  judgment  against  Chu  Fong 
at  a  trial  at  circuit  on  the  28th  of  June,  1888,  for  the  sum  of 
$3,798.99.     The  defendant  therein  appealed  to  the  general  term, 

» Affirming  69  St.  Rep.  98. 
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and  on  the  appeal  the  defendant  in  this  action  became  the  surety 
for  the  defendant.  The  undertaking  subscribed  fey  the  defendant 
was  in  the  form  prescribed  by  the  Code,  by  which  it  undertook 
and  agreed  that  the  appellant  will  pay  all  costs  and  damages 
which  may  be  awarded  against  him  on  the  appeal,  not  exceeding 
five  hundred  dollars,  and  also  if  the  judgment  appealed  from,  or 
any  part  thereof,  be  affirmed,  or  the  appeal  be  dismissed  the  ap- 
pellant  would  pay  the  sum  directed  to  be  paid  by  the  judgment 
or  the  part  thereof  as  to  which  the  judgment  should  be  affirmed. 
Tlie  general  term,  after  argument,  reversed  the  judgment  recovered 
by  the  plaintiflf  at  the  circuit  and  granted  a  new  trial,  and  the 
order  of  revei-sal  was  entered  July  9,  1889.  In  September  follow- 
ing the  plaintiff  appealed  from  the  order  of  reversal  and  for  a  new 
trial  to  the  court  of  appeals,  and  a  return  was  made  to  that  court 
and  the  appeal  noticed  for  argument  and  placed  on  the  calendar, 
but  several  months  before  it  would  have  been  reached  in  due 
course  a  stipulation  was  made  between  the  parties  to  the  action  and 
their  attorneys,  by  which  it  was  consented  that  a  judgment  should 
be  entered  reversing  the  judgment  and  order  of  the  general  term, 
and  affirming  absolutely  the  judgment  of  the  circuit  This  con- 
sent was  brought  to  the  attention  of  the  couit  of  appeals,  and  on 
the  12th  of  January,  1891,  the  court  on  reading  and  filing  the 
stipulation  adjudged  without  any  argument  or  consideration  of  the 
appeal  on  the  merits  that  the  judgment  and  order  of  the  general 
term  should  be,  and  the  same  was  reversed,  and  that  the  judgment 
of  the  court  on  the  verdict  should  be.  and  the  same  was  affirmed 
absolutely.  The  usual  remittitur  was  sent  down,  and  judgment 
was  entered  in  the  supreme  court  in  accordance  therewith.  This 
action  was  subsequently  brought  by  the  plaintiff  against  the  pre- 
sent defendant  on  the  undertaking  given  on  the  appeal  to  the 
general  term.  The  defendant  put  in  issue  its  liability  on  the 
undenaking,  and  on  the  trial  the  judge  directed  a  verdict  for  the 
defendant  on  the  ground  that  no  breach  of  its  conditions  had  been 
shown,  and  that  the  reversal  of  the  order  of  the  general  term,  by 
consent,  and  the  judgment  of  affirmance  entered  on  the  remittitur 
of  the  original  judgment  was  not  an  affirmance  within  the  true 
meaning  of  the  bond.  Judgment  was  entered  in  accordance  with 
the  decision  at  the  circuit,  which  was  affirmed  by  the  general 
term,  and  from  such  affirmance  the  plaintiff  appeals  to  this  court 
Charles  J.  Buchanan,  for  app'lt ;  aS  B,  Brownell,  for  respt. 

Andrews,  Ch.  J. — The  undertaking  bound  the  surety  in  case 
of  the  ultimate  affirmance  of  the  judgment  Its  liability  was  not 
terminated  by  the  reversal  of  the  judgment  by  the  general  term, 
but  continued  and  was  enforcible  in  case,  on  appeal  to  this  court, 
the  order  of  the  general  term  should  be  reversed  and  the  original 
judgment  affirmed.  Robinson  v.  Plimpton,  25  N.  Y.  484.  The 
only  question  presented  by  this  record  is  whether  the  original 
judgment  was  affirmed  within  the  true  intent  atid  meaning  of  the 
undertaking.  The  plaintiff  Foo  Long  appenled  to  this  court  from 
the  order  of  the  general  term  reversing  the  jiulgnient  against  Chu 
Fong  in  his  favor  and  granting  a  new  trial,  giving  the  usual  stip- 
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ulation.  This  court  by  its  judgment  and  order,  entered  January 
12, 1891,  reversed  the  order  and  judgmefnt  of  the  geneml  tenn  and 
affirmed  the  original  judgment  The  judgment  recited  that  it 
was  entered  upon  the  stipulation  of  the  parties  to  the  appeal.  It 
appears  ttat  the  stipulation  was  made  by  the  parties  and  their 
attorneys,  and  upon  filing  the  stipulation,  and  upon  application  to 
the  court  made  oefore  the  case  was  reached  on  the  calendar,  the 
<50urt,  without  argument  or  consideration  of  the  case  on  its  merits, 
directed  the  judgment  above  mentioned.  Judgment  in  conformity 
with  the  direction  of  the  court  was  entered  in  the  court  of  original 
jurisdiction,  and  this  action  was  subsequently  commenced  against 
the  defendant  on  the  undertaking.  In  substance  the  original  judg- 
ment was  reinstated  by  the  consent  of  the  parties  thereto.  Chu 
Fong,  the  defendant,  in  the  judgment  consented  to  forego  the  ad- 
vantage secured  by  the  reversal  by  the  general  term,  and  to  have 
restored  the  original  judgment  against  himself,  thereby  relieving 
Foo  Long  from  the  hazard  of  his  appeal  and  depriving  himself  of 
the  chance  of  securing,  by  an  affirmance  in  this  court  of  the  order 
of  the  general  term,  judgment  absolute  in  his  favor.  We  are  of 
the  opinion  that  the  verdict  was  properly  directed  for  the  defendant 
The  obligation  of  a  surety  is  to  be  determined  by  the  terms  of  his 
contract,  construed  if  ambiguous  in  the  light  of  the  surrounding 
circumstancea  The  defendant,  at  the  request  of  Chu  Fong,  executed 
the  undertaking.  It  recites  that  Chu  Fong,  feeling  aggrieved  by  the 
judgment  against  him,  intends  to  appeal  therefrom  to  the  general 
term.  The  appeal  was  taken  to  secure  if  possible,  a  reversal  of  the 
judgment,  and  the  undertaking  was  given  to  comply  with  the 
statute  regulating  appeals,  and  to  stay  proceedings  until  the  hear- 
ing and  decision  of  the  appeal.  It  cannot  be  assumed  there  was 
any  other  purpose  on  the  part  of  Chu  Fong  in  procuring  the 
undertaking,  or  on  the  part  of  the  defendant  in  executing  it 
The  judgment  and  decision  of  the  appellate  court,  in  due  course 
on  the  very  case,  was  what  the  surety  became  obligated  for,  if 
the  judgment  appealed  from  should  be  affirmed.  The  plaintiff 
accepted  the  undertaking  with  full  knowledge  of  its  terms  and 
purpose.  The  interests  of  the  parties  to  the  judgment  were 
hostile,  the  plaintiff  being  interested  to  maintain  his  judgment 
and  Chu  Fong  to  reverse  it  By  giving  the  undertaking  the 
latter  was  placed  in  a  position  to  secure  the  decision  of  an 
appellate  tribunal  upon  the  validity  of  the  judgment  against 
him  before  further  proceedings  should  be  taken  to  enforce  it 
The  defendant's  undertaking  was  executed  in  view  of  the  situa- 
tion of  the  parties  to  the  action  at  the  tima  The  undertaking 
was  to  pay  the  judgment  if  it  should  be  affirmed,  or  the  appeal 
should  be  dismissed,  and  this,  under  tile  circumstances,  referred 
to  an  affirmance  or  dismissal  in  the  ordinary  course  of  judicial 
procedure,  and  not  an  affirmance  or  dismissal  by  consent  of 
parties.  The  plaintiff  was  entitled  to  proceed  on  the  appeal 
according  to  the  usual  practice.  He  could  take  an  affirmance 
of  the  judgment  by  default  if  the  practice  of  the  court  per- 
mitted that  to  be  done.  But  to  construe  the  undertaking  as 
permitting   the   parties    to    agree   upon    the    judgment    to    be 
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rendered  would  subject  a  surety  to  a  hazard  which  could  not, 
we  think,  have  been  contemplated.  The  present  case  is  an 
apt  illustration  of  the  danger  of  such  a  construction.  After 
the  General  Term  had  reversed  the  judgment  Chu  Fong,  the 
principal,  being  insolvent,  without  the  knowledge  or  consent 
of  the  surety,  agrees  with  his  adversary  that  he  should  prevail 
on  his  appeal  from  the  order  of  the  General  Term,  and  they 
together  procure  a  reversal  of  the  order  and  an  affirmance  of 
the  original  judgment  It  would  sacrifice  substance  to  form 
to  hold  that  an  affirmance  obtained  in  this  way  was  an  affirm- 
ance within  the  true  meaning  of  the  undertaking.  It  was  an 
affirmance  by  act  of  the  parties,  and  not  in  any  true  or  real 
sense  an  affirmance  by  juagment  of  the  court  It  was  not  the 
judicial  sentence  upon  the  rights  of  the  parties  contemplated 
by  the  undertaking.  The  question  of  fraud  or  collusion  is  not 
presented.  But  it  seems  difficult  to  escape  the  conviction  that 
the  purpose  of  the  arrangement  was  to  subject  the  defendant 
to  liability  on  its  undertalcing.  None  of  the  cases  on  the  con- 
struction of  bonds  indemnifying  against  suits  or  judgments,  or 
upon  appeal  bonds,  which  liave  come  to  our  attention,  presents 
the  peculiar  feature  of  this  case,  of  a  consent  by  a  party  who 
has  succeeded  on  the  appeal  taken  by  him  to  a  reversal  of  the 
judgment  in  his  favor  and  to  a  restoration  of  the  original  judg- 
ment against  him. 

It  was  held  in  Conner  v.  BeeveSy  103  N.  Y.  527 ;  4  St  Rep. 
216,  which  was  an  actign  on  an  indemnity  bond  given  to  a 
sheriff  on  the  seizure  of  property,  indemnifying  him  against  all 
suits,  actions  or  judgments,  that  a  judgment  rendered  against 
him  by  consent  in  good  faith  was  prima  fade  evidence  against 
the  surety  in  an  action  upon  the  bond.  The  words  of  the 
bond  in  that  case  were  very  comprehensive  and  there  was  no 
suggestion  that  the  judgment  exceeded  the  legal  liability  of 
the  sheriff. 

In  the  present  case  the  undertaking  related  to  a  specific 
matter,  namely,  the  action  of  the  court,  and  the  principal  con- 
sented to  the  judgment  against  him  at  the  itistance  presumably 
of  his  adversary,  although  the  general  term  had  determined 
that  the  judgment  which  he  consented  should  be  reinstated 
-was  without  legal  validity.  The  point  that  the  defendant  was 
indemnified  for  becoming  surety  by  Chu  Fong,  and  if  com- 
pelled to  pay  the  judgment  has  in  its  hands  a  deposit  out  of 
^vhich  it  can  obtain  reimbursement  is  irrelevant  The  case 
turns  upon  the  true  construction  of  the  contract  We  hold 
that  the  pro  forma  affirmance  of  the  judgment  against  Chu 
Fong,  based  exclusively  on  the  stipulation  of  the  parties  and 
without  any  hearing  or  adjudication  by  this  court  on  the  merits, 
■was  nf>t  an  affirmance  within  the   meaning  of  the  undertaking. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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William  K  Coler  et  al,  Resp'ts,  v.  The  Pittsburgh  Bridge 
Company,  Impleaded,  etc,  App'k* 

{Court  of  Appeals,  Med  May  X9,  1895,) 

1.  Sbryicb  and  proof— Foreign  Corporation. 

Any  person,  holding  some  responsible  and  representative  relation  to  a 
foreign  corporation,  such  as  the  term  "managing  agent "  will  include, 
may  be  served  with  the  summons. 

2.  Same. 

In  the  absence  of  proof  with  respect  to  what  the  relation  actually  is  to 
the  foreign  corporation  of  the  person,  to  whom  the  summons  is  deliver^ 
in  this  state,  the  right  to  maintain  the  action  has  not  been  acquired. 

Appeal  from  an  order  of  the  general  term  of  the  supreme, 
court,  in  the  second  judicial  department,  which  affirmed  an 
order  of  special  term  denying  a  motion  by  defendant,  the  Pitts- 
burgh Bridge  Company,  to  set  aside  and  to  vacate  as  to  said 
company  the  service  of  a  summons  in  the  above-entitled  action. 
.  John  C.  Coleman,  for  appUt ;  Edward   W.  Crittenden^  for  resp't^ 

Gray,  J.  —  The  action  was  brought  in  equity  to  compel  the 
South  St.  Paul  Belt  Railroad  Company,  one  of  the  defendants, 
to  specifically  perform  a  certain  contract  made  in  the  city  of 
New  York  for  the  sale  to  the  plaintiff  of  certain  bonds  issued 
by  the  city  of  South  Si.  Paul,  to  aid  in  the  constmction  of  a 
bridge  across  .the  Mississippi  river  for  the  use  of  said  railroad. 
It  appears,  after  the  contract  had  been  entered  into,  that  the 
railroad  company  sold  the  bonds,  or  some  of  them,  to  the 
Pittsburgh  Bridge  Company,  another  of  the  defendants  in  the 
action,  a  corporation  organized  and  existing  under  the  laws 
of  the  state  of  Pennsylvania.  The  summons  in  the  action  was 
served  on  a  person  named  Curtis,  as  an  alleged  managing  agent 
of  the  bridge  company,  while  he  was  in  the  city  of  New  York, 
The  bridge  company  moved  to  set  aside  the  service  of  the 
summons,  upon  the  ground  that  the  said  Curtis  was  not  its 
ngent  within  this  state,  but  that  he  was  the  *' representative"  of 
the  company  in  the  city  of  Chicago,  in  the  state  of  Illinois, 
which  was  also  his  residence,  and  that  he  was  only  temporarily 
visiting  in  the  city  of  New  York.  The  affidavit,  r^d  in  behalf 
of  the  bridge  company,  also  set  forth  that,  at  the  lime  of  the 
service  of  the  summons  and  since  that  time,  the  company'  had 
no  property  within  the  state  of  New  York,  nor  an  office  or 
place  of  business  within  said  stjite ;  and  that  the  said  Curtis  is 
not,  and  was  not  at  the  time  of  the  service,  managing  agent 
o.f  the  bridge  company  in  any  sense. 

In  opposition  lo  ihe  moiioii,  affidavits  were  read  on  behalf  of 
the  plaintiff  to  the  effect,  that  said  Curtis  was  in  ihe  city  of  New 
York  at  the  time  upon  business  connected  with  the  bonds  above 
mentioned  and  had  stated  that  he  represented  the  bridge  company 
and  his  name  appeared  in  the  city  directory  of  the  city  of  Chicago 
as  *'  manager  of  the  Pittsburgh  Bridge  Company.'' 

» Reversing  65  St.  Uep.  714.    ' 
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We  do  not  think  that  enougli  was  shown  to  make  out  that 
Curtis  was  "  a  naanaging  agent "  of  the  foreign  corporation.  It  is 
true  that  the  bridge  company  admitted,  or  stated,  that  he  was  a 
"representative"  of  the  company  in  the  city  of  Chicago  in  the 
state  of  Illinois  ;  but  whether  the  capacity  in  which  he  represented 
and  served  the  company  was  of  such  a  nature  as  to  impose  upon 
him  those  duties  and  responsibilities,  which  would  raise  him  to  the 
level  of  "  a  managing  agent,"  is  too  uncertain.  His  relation  to  the 
company,  as  its  "  representative  "  in  the  city  of  Chicago,  may  very 
possibly  have  been  of  a  restricted  nature.  Nor  would  it  do,  in  a 
case  of  such  gravity  as  the  maintenance  of  an  action  against  a 
foreign  corporation,  to  rely  either  upon  the  alleged  statements  of 
thfe  pei«on  served,  as  here,  or  upon  what  he  may  have  been  de- 
scribed in  the  city  directory  of  the  city  of  Chicago.  It  is  not  nec- 
essary that  the  office  of  the  person  to  whom  the  summons  is  deliv- 
ered, in  a  suit  against  a  foreign  corporation,  should  be  precisely 
described  as  that  of  "a  managing  agent ("  because,  as  we  think^ 
from  the  language  of  section  432  of  the  Code  of  Civil  Procedure, 
it  was  intended  that  any  person  holding  some  responsible  and  re- 
presentative relation  to  the  company,  such  a  term  "managing 
agent "  would  include,  might  be  served  with  the  summons. 

In  the  absence,  therefore,  of  proof  with  respect  to  what  the  rela- 
tion actually  is  to  the  foreign  corporation  of  the  person,  to  whom 
the  summons  is  delivered  in  this  state,  it  is  the  wiser  and  the  bet- 
ter rale  to  adopt  that  the  right  to  maintain  the  action  has  not 
been  acquired. 

For  these  reasons,  we  think  that  the  orders  below  should  be  re- 
versed and  an  order  should  be  entered  vacating  and  setting  aside 
the  service  of  the  summons,  with  costs. 

Andrews,  Ch.  J.,  Peckham  and  Haight,  JJ.,  concur;  Finch 
and  Bartlett,  JJ.,  dissent. 

Ordered  accordingly. 

In  the  Matter  of  the  Application  of  Oscar  H.  GoodmAn,  Resp't^ 
to  Strike  from  the  Registry  of  Voters  the  Name  of  Henry  W. 
Bainton,  App'lt. 

{Court  of  Appeals,  Filed  May  28y  1895.) 

1,  Election— REsroENCE. 

A  judge  at  chnmbers  has  the  right  to  strike  from  the  registry  list  the 
name  of  a  person  not  qualified  as  a  voter  in  the  election  district,  or  who 
cannot  become  so  qualified  before  the  election. 

2.  8amb. 

A  person  who,  residing  in  one  election  district  of  a  city,  removes  to, 
takes  and  occupies  a  room  in  a  seminary  of  learning  in  another  district,  as 
a  student  and  not  permanently  as  a  residence,  neither  loses  his  residence 
nor  gains  a  new  residence  in  the  seminary  district  by  the  removal,  and  is 
lawfully  entitled  to  vote  in  the  former,  and  not  in  the  latter,  district. 

8.  Same. 

In, such  case,  his  occupation  is  no  evidence  of  a  change  of  residence,  but 
the  facts  to  establisli  the  change  must  be  wholly  independent  of  his 
presence  in  the  new  district  as  a  student  and  must  be,  it  seerrut,  clear  and 
convincing  to  overcome  the  natural  presumption. 

St.  Rep.,  Vol.  LXVI.         78 
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Appeal  from  order  of  the  genet-al  term  of  the  supreme  court 
in  the  first  judicial  department,  which  affirmed  an  order  of  special 
term  striking  from  the  list  or  registry  of  voters  in  the  twenty-fifth 
-election  district  of  the  twenty-first  assembly  district  in  the  city  of 
New  York  the  name  of  Henry  W.  Bainton. 

The  application  was  made  under  section  37  of  chapter  276  of 
the  Laws  of  1894,  which  provides  for  the  addition  and  cancellation 
of  names  on  the  registry  lists.  The  affidavit  of  the  applicant,  after 
stating  that  he  was  an  elector  of  the  twenty-fifth  election  district 
of  the  twenty-first  assembly  district  of  the  city  of  New  York,  and 
had  duly  registered  as  a  voter  for  the  election  of  1894,  alleged  that 
Henry  W.  Bainton  had  registered  in  said  district  from  No.  41  East 
Sixty-ninth  street,  in  said  city,  as  a. residence;  that  said  number 
is  a  seminary  of  learning,  known  as  the  Union  Theological  Semi- 
nary, in  which  said  Bainton  is  a  student,  and  is  not  a  resident  of 
;saia  district;  that, his  name  appeared  in  tiie  catalogue  of  said 
theological  seminary  for  1893  and  1894  as  a  student  of  the  junior 
-class,  his  residence  being  given  as  New  York  city  and  his  room 
1  South  Hall.  The  affidavit  of  Bainton  in  opposition  to  said  mo- 
tion stated  that  he  was  born  in  the  city  of  New  York  in  1863,  and 
had  always  resided  in  said  city ;  that  his  father  lived  on  the  corner 
of  Sixty-ninth  street  and  Western  boulevard  until  his  death  in 
1890,  and  that  since  then  the  house  has  been  demolished ;  that 
<ieponent  had  not  resided  with  his  father  since  1883  ;  that  from 
1884  to  1891  he  had  traveled  in  the  West;  that  in  1891  he  ent- 
ered the  junior  class  of  Columbia  College ;  that  while  there  he 
boarded  by  the  week  in  various  places,  and  in  December,  1892, 
roomeS  at  No.  7  West  Eighty-fourth  street,  remaining  there  until 
September,  1893,  when  he  gave  up  his  room  and  removed  his 
-effects  to  No.  41  East  Sixty-ninth  street,  where  he  has  since  re- 
sided. Deponent  further  stated  that  he  had  no  residence  elswhere, 
and  that  there  was  no  other  place  in  New  York  city  he  could 
claim  as  a  residence ;  that  he  had  no  intention  of  changinsj  his  re- 
sidence and  came  there  for  the  purpose  of  obtaining  a  residence 
and  domicile,  being  employed  at  a  salary  in  mission  work  for  the 
Park  Presbyterian  Church  of  said  city. 

James  A,  Blanchard  and  Thomas  F,  Wentworih,  for  app'lt; 
Charles  H,  Knox  and  Louis  H  Hahlo,  for  resp't. 

Finch,  J. — It  is  objected  to  this  appeal  that  the  question  in- 
volved has  become  purely  abstract,  since  the  election-has  passed 
for  which  the  intending  voter  registered,  and  restoring  his  name 
to  the  registry  from  which  it  was  removed  would  be  an  idle  cere- 
mony without  the  least  practical  result  But  the  incident  is  of  a 
recurring  character,  and  likely  to  occasion  a  repeated  denial  of  the 
asserted  right,  and  the  point  in  dispute  is  one  of  public  interest, 
and  requiring  official  action  which  needs  some  degree  of  direction 
in  view  of  expressed  differences  of  opinion. 

It  is  conceded  by  the  respondent  that  the  intending  voter  was  a 
resident  of  the  state  and  of  the  county,  and  entitled  to  vote  at  the 
election.  What  is  denied  is  that  he  acquired  any  right  to  vote  in 
the  election  district  in  which  the  seminary  which  he  entered  and 
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in  which  he  took  rooms  was  situated.  It  is  admitted  that  he  could 
have  lawfully  registered  from  84tli  street,  "v^hich  was  his  last  resid- 
ence prior  to  his  removal  to  the  seminary,  but  in  a  different  elec- 
tion district,  and  have  been  a  qualified  voter  there;  the  precise 
contention  being  that»he  did  not  lose  his  residence  there  by  remov- 
ing to  the  seminary,  nor  gain  a  new  residence  in  the  seminary  dis- 
trict by  his  presence  in  it  as  a  student  I  think  that  is  a  correct 
construction.  It  does  not  disfranchise  the  voter,  but  determines 
the  place  where  he  may  lawfully  vote.  In  the  case  of  Silvey  v. 
Lindsay,  107  N.  Y.  55;  11  St.  Rep.  185,  we  held  that  the  removal 
to  the  Soldiers'  Home  at  Bath  by  one  whose  legal  residence  was 
in  New  York  did  not  on  the' one  hand  give  him  a  new  vpting  re- 
sidence at  Bath,  nor  on  the  other  deprive  him  of  his  old  voting 
residence  in  New  York.  We  said  he  could  go  back  there  and 
vote  and  was  to  be  regarded  as  temporarily  absence  therefrom. 
Here  the  presence  of  Bainton  in  the  seminary  was  as  a  student, 
and  for  the  purposes  of  a  student  only,  and  by  that  removal  he 
neither  gained  a  new  residence  in  the  seminary  district  nor  lost  his 
prior  one  in  the  84th  street  district  He  could  have  registered  in 
the  latter  and  voted  at  its  poll,  and  if  challenged  could  have  taken 
the  oath  that  he  was  a  resident  of  that  district,  as  he  legally  re- 
mained, although  having  no  actual  abode  in  it  He  could  lose 
such  residence,  of  course,  but  he  did  not  do  so  by  the  mere  fact  of 
taking  rooms  in  the  seminary  as  a  student 

-We  do  not  mean  to  say  that  a  voter  may  not  change  his  legal 
residence  into  a  new  district  in  spite  of  the  fact  that  he  becomes  a 
student  in  an  institution  of  learning  therein,  but  the  facts  to  esta- 
blish such  change  must  be  wholly  independent  and  outside  of  his* 
presence  in  the  new  district  as  a  student,  and  should  be  very  clear 
and  convincing  to  overcome  the  natural  presumption.  In  the  pre- 
sent case  there  were  no  such  facts.  Presumably,  rooms  in  the  semin- 
ary rented  to  students  are  to  be  occupied  only  during  the  prescribed 
period  of  study,  and  not  permanently  as  a  residence,  and  there  was 
nothing  before  the  court  to  show  any  change  of  residence  beyond 
the  temporary  presence  at  the  institution  for  such  period  of  study. 
This  construction  obeys  literally  the  constitutional  mandate,  and 
does  not  necessarily  disfranchise  a  single  citizen.  It  merely  re- 
cognizes and  applies  an  admitted  truth,  acted  upon  at  every  elec- 
tion, that  the  voting  residence  may  be  in  one  place  and  the  actual 
-abode  in  another.  Usually,  perhaps  always,  the  voting  rasidence 
remains  unchanged  until  a  new  residence  is  actually  acquired,  but 
there  can  be  such  acquisition  merely  by  an  abode  as  a  student  in 
an  institution  of  learning.  Something  else,  beyond  that  fact  and 
wholly  independent  of  it,  must  occur  to  effect  the  change.  The 
intention  to  change  is  not  alone  sufficient.  It  must  exist,  but 
must  concur  with  and  be  manifested  by  resultant  acts  which  are 
independent  of  the  presence  as  a  student  in  the  new  locality.  It 
is  only  in  quite  exceptional  cases  that  such  a  result  conld  be 
reached,  and  nothing  in  the  one  before  us  takes  the  situation  out 
of  the  constitutional  rula 

The  dissenting  opinion  in  the  general  term,  which  has  been,  put 
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before  us  by  the  appellant,  is  in  entire  accord  with  this  view  ex- 
cept at  a  single  point  It  argues  that  one  who  is  qualified  as  a 
voter  by  residence  in  the  state  and  in  the  county  may  change  his 
election  district  to  one  where  he  attends  an  igstitution  of  learning. 
I  agree  to  that  possibility,  which  I  deem  somewhat  exceptional, 
but  I  am  unable  to  say  that  where  the  new  abode  is  occasioned 
and  explain«\ble  by  and  referable  to  the  presence  as  a  student,  with 
out  any  independent  facts  showing  a  change  of  residence,  not  onlj 
intended  but  accomplished  wholly  outside  of  the  student  character, 
the  new  residence  in  the  new  district  is  acquired,  because  it  is  a 
change  of  residence  merely  from  one  district  to  another.  In  such 
a  case  I  think  the  old  residence  remains,  and  is  not  lost  until,  after 
the  temporary  sojourn  a^  a  student,  a  new  residence  is  acquired. 
The  exact  difference  of , opinion  seems  to  be  only  this,  that  the  dis- 
senting judge  thought  there  were  such  independent  facts,  while 
in  the  present  case,  at  least,  we  are  unable  to  see  any.  The  effort 
to  establish  any  such  change  will  usually,  prove  to  be  difficult, 
and  may  easily  become  periloua 

A  further  point  is  made  over  the  right  of  a  judge  at  Chambers 
to  strike  names  from  the  registry.  Such  right  is  given  by  the 
amendment  of  1894  (Chap.  275,  §  37),  where  the  name  of  a  per- 
son not  qualified  in  the  election  district  or  who  cannot  become  so 
qualified  before  the  election  appeai-s  upon  the  lists.  This  provis- 
ion applies,  not  to  a  case  of  doubt,  not  to  one  resting  in  some  un- 
certainty or  dependent  upon  inferences  of  a  debatable  character^ 
but  to  a  case  in  which  the  facts  show  affirmatively  that  the  intend- 
ing  voter  is  not  and  cannot  become  qualified.  If  there  is  dispute 
about  the  facts  or  ground  for  differing  inferences,  the  judge  should 
not  intervene,  but  leave  the  voter  to  swear  in  his  vote  at  his  |:>enl, 
taking  upon  himself  the  risk  of  his  persistence.  Where,  however^ 
as  in  this  case,  there  is  no  dispute  about  the  facts,  and  they  admit 
of  but  one  inference,  the  judge  may  order  a  name  to  be  removed. 
Here  there  was  no  possible  element  of  uncertainty  unless  it  lay  in 
the  hidden  mental  intention  of  Bainton  to  take  up  a  residence  at 
the  seminary  independently  of  his  presence  there  as  a  student. 
He  is  very  careful  not  to  swear  to  any  such  intention.  He  obvi- 
ously confuses  residence  with  place  of  abode,  and  then  sweai's  that 
he  has  no  other  than  the  seminary  and  intends  to  make  that  his 
residence.  What  he  says  is  consistent  with  the  tenor  of  his  con- 
current acts,  which  indicate  nothing  more  thon  a  purpose  to  abide 
in  the  seminary  rooms  for  the  temporary  sojourn  of  a  student 
The  legal  and  natural  inference  from  his  act  is  not  even  rebutted 
by  an  asserted  independent  and  extrinsic  intention.  Indeed,  if 
some  such  mental  purpose  had  been  averred  it  would  hardly  have 
raised  a  sufficient  doubt  unless  fortified  by  consistent  acts,  for  the 
secret,  though  known  only  to  the  individual,  can  rarely  come  un- 
der legal  investigation  or  be  subjected  to  any  test  unless  by  refer- 
ence to  the  acts  which  manifest  it  and  are  occasioned  by  it  The 
voter  who  relies  wholly  upon  that  undisclosed  mental  intention  to 
outweigh  obvious  inferences  from  his  act  puts  himself  in  an  unsafe 
pcsition.     I  understand  the  appellant  to  concede  the  validity  of 
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the  act  of  1894  as  thus  construed,  and  there  is  no  just  reason  for 
a  denial  of  its  validity  and  operative  force. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  the  Matter  of  Robert  W.  Buchanan,  a  Defendant  sentenced 
to  the  Penalty  of  Death,  etc. 

{Ctmriof  Appeals,  Filed  May  28,  1896.) 

1.  Affbal — Habeas  corpus. 

Under  the  statutes  of  the  United  Stntes.  no  appeal  can  be  taken  to  the 
supreme  court  from  an  order  made  by  a  district  judge  at  chambers  in  a 
TiohecLS  corpus  proceeding. 

2.  Same— Stay. 

An  appeal,  not  allowed  by  law,  to  a  court  which  has  no  power  to  enter- 
tain it  cannot  operate  as  a  stay  and  furnishes  no  reason  for  delaying  the 
execution  of  the  sentence. 

8.  Same— Supervision  by  federal  courts. 

The  fourteenth  amendment  to  the  Federal  Constitution  confers  no  juris* 
diction  upon  the  courts  of  the  United  States  to  supervise  the  administration 
by  state  tribunals  of  the  criminal  law  of  the  state,  or  to  correct  errors,  or 
to  modify  or  change  their  judgments. 

4.  Rbpriete— Effect. 

a  reprieve  by  the  governor  to  a  day  certain,  granted  in  a  capital  case, 
authorizes  the  execution  of  the  sentence  on  the  day  on  which  the  reprieve 
terminates,  and  it  is  not  necessary  that  the  prisoner  should  be  brought 
before  the  court  to  have  the  time  of  execution  fixed. 

^.  Same. 

Section  508  of  the  Code  has  no  application  to  the  case  of  a  reprieve,  un- 
less the  day  fixed  thereby  has  passed  and  the  sentence  has  for  any  reason 
not  been  executed,  though  the  judgment  of  conviction  is  sUll  in  force. 

Motion  for  an  order  directed  to  the  acent  and  warden  of  the 
state  prison  at  Sing  Sine,  in  whose  custody  Robert  W.  Buchanan 
is,  commanding  that  he  oe  brought  before  the  court  of  appeals 
in  order  that  it  may  inquire  into  circumstances,  and,  if  no  legal 
reason  exists,  direct  the  execution  of  his  sentence. 

This  is  an  application  of  the  district  attorney  of  the  city  and 
county  of  New  York  under  section  503  of  the  Code  of  Criminal 
Procedure,  for  an  order  to  bring  Robert  W.  Buchanan  before  tJiis 
court  to  the  end  that  a  warrant  be  issued  under  section  504,  com- 
manding the  agent  and  warden  of  the  state  prison  at  Sing  Sing  to 
do  execution  of  the  sentence  of  death  heretofore  pronounced 
against  him.  Buchanan  on  the  10th  day  of  August,  1898,  was 
convicted  in  the  court  of  general  sessions  of  the  peace  in  and  for 
the  city  and  county  of  New  York  of  the  crime  of  murder  in  the 
first  degree,  and  was  sentenced  lo  the  punishment  of  death,  the 
sentence  to  be  executed  during  the  week  commencing  October 
^nd,  1893.  Appeal  was  taken  by  the  defendant  to  this  court  from 
the  judgment  of  conviction  and  the  court  affirmed  the  judgment 
February  26th,  1895.  The  original  time  fixed  for  the  execution 
of  the  defendant  having  passed  before  the  affirmance  of  the  judg- 
meot  in  this  court,  he  was  thereafter  brought  before  the  court  of 
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sessions,  in  which  the  trial  w^  had,  and  a  warrant  was  issued  com- 
manding the  execution  of  the  sentence  during  the  week  commenc- 
ing Monday,  April  23d,  1895.  Before  the  time  appointed  for  the 
execution  of  the  sentence  and  on  the  11th  of  April,  1895,  counsel 
for  the  defendant  applied  upon  his  petition  to  Judge  Brown,  one 
of  the  associate  justices  of  supreme  court  of  the  United  States, 
praying  that  a  writ  of  error  and  supersedeas  might  issue  out  of  that 
court  to  the  court  of  general  sessions  of  the  city  and  county  of 
New  York.  The  petition  for  the  writ  set  forth  the  facts  of  his  con- 
viction; the  affirmance  of  the  judgment  by  this  court;  the  re-sent- 
ence, and  alleged  as  the  grounds'of  the  application  (1)  that  the  life 
of  the  petitioner  was  sought  to  be  taken  without  due  process  of 
law,  and  (2)  that  he  was  not  tried  by  an  inpartial  jury. 

In  support  of  these  general  allegations  the  petition  set  forth 
what  occurred  on  the  trial  in  connection  with  the  juror  Paradise, 
and  it  was  alleged  that  he  was  physically  and  mentally  incapacit- 
ated to  take  part  in  the  deliberations  of  the  jury  and  from  partici- 
pating in  the  verdict,  and  that  the  verdict  by  reason  thereof  was 
the  verdict  of  eleven  jurors  only.     Judge  Brown  referred  the  ap- 

Clication  to  the  full  bench  of  the  supreme  court,  which  couit  after 
,  earing  counsel  and  on  the  16th  day  of  x\pril,  1895,  denied  the 
application  for  the  writ  on  the  ground  that  the  petition  did  not 
disclose  any  Federal  question  or  any  denial  of  due,  process  of  law^ 
the  competency  of  the  juror  being  a  matter  within  the  sole  cogni- 
zance of  the  state  tribunals.  On  Tuesday,  the  23d  day  of  April^ 
1892  (during  the  week  appointed  for  the  execution  of  the  sentence), 
the  execution  not  having  taken  place,  the  governor  of  the  state, 
upon  application  of  the  friends  of  the  defendant  and  persons  inter- 
ested in  his  behalf,  granted  a  respite  of  execution  until  May  1, 
1895.  On  the  29th  day  of  April,  1895,  the  defendant,  through 
his  counsel  applied  to  Judge  Addison  Brown,  judge  of  the 
United  States  district  court  for  the  southern  district  of  New  York, 
at  chambers,  for  a  writ  of  habeas  corpua  The  petition  alleged 
that  the  defendant  was  illegally  and  unlawfully  restrained  of  his 
liberty  in  violation  of  the  statute  and  laws  of  the  United  States, 
and  of  the  statutes  of  this  state,  and  of  the  treaty  between  the 
United  States  and  England,  and  that  his  trial  and  conviction  was 
in  violation  of  said  statutes  and  laws  and  of  said  treaty,  and  of  the 
constitution  of  the  United  Statea  The  petition  was  oased  upon 
assertions:  (1)  That  the  juror  Paradise  did  not  possess  the  qualifi- 
cations of  juroi-s  specified  in  the  state  statutes,  m  that  he  was  not 
in  possession  of  his  natural  faculties  nor  sound  judgment,  and  (2) 
that  the  threat  to  execute  the  defendant  on  the  1st  day  of  May,1895, 
the  day  to  which  the  execution  has  been  respited,  was  in  violation 
of  law,  for  the  reason  that  a  respite  by  the  governor  did  not  authorize 
the  execution  of  a  death  sentence  on  the  day  when  the  respite  termi- 
nated, and  that  a  new  day  could  only  be  fixed  by  the  court  on  ap- 
plication and  under  the  sectiofisof  theCode  of  Criminal  Procedure 
before  referred  to.  Judge  Brown  refused  to  grant  the  writ  and 
indoi-sed  on  the  petition  a  statement  tliat  he  found  therein  *no 
legal  reason  for  entertaining  or  further  considering  the  applica- 
tion."    No  formal  order  was  entered  denying  the  writ,  nor  any 
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other  entry  of  the  decree  made.  Thereupon,  on  the  same  day 
April  29th,  the  counsel  for  the  defendant  prepared  and  caused  to  be 
filed  in  the  office  of  the  clerk  of  the  district  court  a  notice  of  appeal 
from  the  decision  of  Judge  Brown,  entitled  in  the  proceeding,  to 
the  supreme  court  of  the  United  States,  on  which  was  indorsed  by 
the  clerk,  *'  Notice  of  appeal  filed  April  29,  1895."  It  appears 
that  on  the  30th  of  April  one  of  the  defendants  counsel  presented 
to  the  clerk  of  the  United  States  supreme  court  in  Washington  a 
document  which  purported  to  be  a  transcript  receipt  of  the  record 
of  the  proceedings  before  Judge  Brown.  The  clerk  refused  to 
receive  or  file  the  papers,  on  the  ground  that  no  appeal  had  beea 
allowed,  and  informed  the  counsel  that  he  could  apply  for  an  al- 
lowance to  a  judge  of  the  supreme  court  or  to  the  court  which 
was  then  in  session.  But  no  further  application  appears  to  have 
been  made. 

The  governor  of  the  state  on  May  1,  1895,  granted  a  further 
respite  to  Wednesday,  May  8th.  Meanwhile  a  question  had  been 
raised  ^as  to  the  effect  of  the  appeal  on  the  habeas  corpus  proceed- 
ing  to  the  supreme  court  of  the  United  States,  and  whether  it  ope- 
i-ated  as  a  stay  of  proceedings  until  the  appeal  was  heard  and  de- 
termined. The  question  was  informally  presented  to  the  attorney- 
general,  and  the  practice  and  law  being  unsettled  he  advised  that 
the  opinion  of  the  court  should  be  taken.  This  involved  a  .fur- 
ther postponement  of  the  execution  of  the  sentence,  and  the  day  of 
the  second  respite  having  expired  and  no  time  thereafter  being 
fixc<l  for  its  execution,  this  present  application  was  made.  . 

John  R  Fellows  and  John  D.  Lindsay^  for  application  ;  George 
W.  Gibbons  and  Daniel  T.  Kimball^  opposed. 

Andrews,  Oh.  J. — This  application  must  be  granted  *'if  no 
legal  reason  exists  against  the  execution  of  the  sentence."  (Code 
Grim.  Proa  §  504.  The  only  suggestion  made  by  counsel  for 
defendant  containing  a  semblance  of  a  legal  reason  against  grant- 
ing the  application  is  that  appeal  to  the  United  States  supreme 
court,  taken  on  the  29th  day  of  April,  1895,  from  the  decision  of 
of  the  district  judge  denying  the  writ  of  habeas  corpus,  operated 
to  suspend  all  proceedings  and  deprived  the  state  courts  of  any 
power  to  act  in  the  premises  until  the  appeal  shall  be  heard  and 
determined.  There  is  no  ground  for  such  a  contention.  That  ap- 
peal has  not  only  never  been  perfected  by  obtaining  an  allowance 
thereof  (assuming  *that  such  an  appeal  would  lie),  but  it  was 
wholly  inoperative  and  ineffectual,  for  the  reason  that  under  the 
statutes  of  the  United  States  no  appeal  can  be  taken  to  the  su- 
preme court  from  an  order  made  b^  a  district  judge  at  Chambei-s 
in  a  habeas  corpus  proceedincr.  Prior  to  the  act  of  Congress,  chnp. 
517  Laws  of  1891,  passed  March  3,  1891,  entitled  "  An  act  to  es- 
tablish circuit  courts  of  appeals  and  to  define  and  regulate  in  cer- 
tain cases  the  jurisdiction  of  the  courts  of  the  United  States  and 
for  other  purposes,"  appeals  in  habeas  corpus  proceedings  before 
federal  officers  or  courts  were  regulated  by  the  provisions  of  chap. 
13  of  the  Revised  Statutes  of  the  United  States  (§§  751  to  766). 
The  supreme  court  and  the  several  circuit  and  district  courts,  and 
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the  several  justices  and  judges  thereof  within  their  respective  ju- 
risdictions, had  power  to  issue  the  writ,  and  from  the  final  deci- 
sion of  any  court,  justice  or  judge  inferior  to  the  circuit  court 
upon  an  application  for  the  writ,  or  upon  the  writ  when  issued,  an 
appeal  could  be  taken  to  the  circuit  court  for  the  district  in  which 
the  cause  was  heard  in  the  case  of  any  person  allied  to  be  re- 
strained of  his  liberty  in  violation  of  the  Consfitution  of  the  Uni- 
ted States,  or  of  any  law  or  treaty  of  the  United  States,  and  in  a 
case  involving  a  question  under  the  law  of  nations  (section  763). 
But  no  appeal  could  be  taken  from  the  decision  of  an  inferior 
court  or  judge  directly  to  the  supreme  court  Tlie  only  appeal 
permitted  to  the  supreme  court  was  from  the  final  decision  of  a 
circuit  court  (section  764).  Pending  an  appeal  authorized  by  sec- 
tions 763  and  764,  and,  until  final  judgment  therein,  in  a  case 
where  the  imprisonment  under  review  was  under  state  authority, 
any  proceeding  in  the  matter,  in  a  state  court,  was  by  section 
776  declared  to  be  null  and  yoid.  Under  the  provisions  of  the 
Revised  Statutes,  therefore,  the  appeal  sought  to  be  taken  in  the 
present  case  directly  from  the  decision  of  the  district  judge  to  the 
supreme  court  would  have  been  unauthorized.  Such  apj^  could 
not  have  been  taken  either  from  the  decision  or  order  of  the  dis- 
trict court  or  of  a  judge  of  that  court.  The  act  of  1891,  which 
created  circuit  courts  of  appeal,  changed  to  some  extent  the  pre 
■existing  system  regulating  appeals  from  district  couits.  The  fifth 
section  authorized  appeals  or  writs  of  error  to  be  taken  from  the 
existing  district  courts  or  from  existing  circuit  courts,  direct 
to  the  supreme  court  in  particular  cases,  and  among  others 
a  case  involving  the  construction  or  application  of  the  Con- 
stitution of  the  United  States.  It  is  the  judgment  and  de- 
cision of  a  district  conrt,  in  one  of  the  cases  specified  which 
may  be  reviewed  on  direct  appeal  to  the  supreme  court 
under  this  section.  The  section  does  not  authorize  such  an  ap- 
peal from  an  order  or  decision  of  a  district  judge  at  Chambers,  and 
this  is  settled  by  repeated  adjudications  of  the  supreme  court  of 
the  United  States,  the  latest  of  which  is  Lamden  v.  Sheriff  oj 
Camden  Oounty^  decided  at  the  October  term,  1894,  which  was  an 
appeal  from  the  order  of  a  circuit  judge  denying  an  application  for 
a  writ  of  habeas  corpus  in  case  of  a  person  under  conviction  foi: 
murder  by  the  courts  of  New  Jersey.  The  supreme  court  dis- 
missed the  appeal,  Fuller,  Chief  Justice,,  saying:  "  But  this  is  an 
order  of  the  circuit  judge  at  Chambers,  and  an  appeal  from  such 
an  order  will  not  lie,"  citing  Carper  v.  Fitzgeraldj  111  U.  S  87; 
In  re  Lennon^  150  id.  393,  and  Mc Knight  v.  James^  155  id.  685. 

It  is  manifest,  in  view  of  these  decisions,  that  the  atlerppted  ap- 
peal to  the  supreme  court  from  the  denial  bv  the  district  judge  of 
the  writ  of  habeas  corpus  was  a  nullity.  The  appeal  was  unau- 
thorized. The  supreme  court  acquired  no  jurisdiction,  and  it  is 
needless  to  sjiy  that  an  appeal  not  allowed  by  law  to  a  court 
which  had  no  power  to  entertain  it  could  not  operate  as  a  stay, 
and  furnishes  no  reason  for  delaying  the  execution  of  the  sentence. 

We  might  here  close  the  consideration  of  this  case.  But  this 
court  had  occasion  in  the  case  of  The  People  v.  Jugiro^  128  N.  Y. 
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589 ;  38  St  Rep.  746,  to  allude  to  the  practice  of  invoking  the 
processes  and  procedure  of  the  courts  of  the  United  States  in 
respect  of  judgments  of  the  state  courts,  for  mere  purpose  of 
-delay,  and  which  has  brought  scarcely  less  than  a  scandal  upon 
the  administration  of  the  criminal  law  of  this  state.  The 
-applications  to  the  United  States  courts  after  convictions 
for  murder  in  the  state  court,  have  been  under  pre- 
text of  the  new  jurisdiction  conferred  upon  the  federal 
courts  by  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States  and  generally  under  that  clause  which  declares 
^*Nor  shall  any  state  deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law."  But  it  was  not  tKe  purpose'of  this 
amendment  to  interfere  with  the  ordinary  administration  of  justice 
by  the  courts  of  a  state,  or  to  aflfect  the  final  and  ultimate  juris- 
<iiction  of  the  courts  of  a  state  over  crimes  and  offenses  defined  and 
declared  by  its  laws  and  committed  within  its  territorial  jurisdic- 
tion. The  phrase  "due  process  of  law'*  used  in  the  Constitution, 
-come  to  us  from  our  English  ancestors.  They  forbade  any  exer- 
cise of  merely  arbitrary  power,  depriving  a  citizen  of  life,  liberty 
or  pmperty,  and  they  protect  him  from  a  violation  by  a  state  of 
these  cardinal  rights  which  belong  to  every  definition  of  civil  lib- 
erty. In  case  of  accusation  of  crime  the  accused  is  entitled  to 
have  an  inquiry,  a  hearing  and  judgment  before  he  can  be  de- 
prived by  sentence  of  his  liberty  or  life.  But  **due  process  of  law" 
and  what  constitutes  it  is,  within  the  limitation  mentioned,  to  be 
determined  by  the  state  in  every  case  where  the  state  can  exercise 
rightful  authority.  The  jurisdiction  over  crimes,  save  in  excep- 
tional cases,  not  necessarv  now  to  be  mentioned,  is  a  state  and  not 
4i  Federal  jurisdiction.  The  state  constitutes  appropriate  tribunals 
for  the  trial  of  offenses  and  prescribes  the  proceaure  for  the  inves- 
tigation, trial  and  punishment  of  Crimea  That  is  "due  process  of 
law"  within  the  meaning  of  these  words,  which  affords  to  every 
citizen  the  equal  protection  of  the  laws,  and  in  case  of  accusation 
of  crime,  the  right  of  trial  by  jury  before  one  of  its  duly  consti- 
tuted tribunals  having  jurisdiction  of  the  crime,  under  a  procedure 
which  the  state  prescribes.  The  fourteenth  amendment  confers 
upon  the  courts  of  the  United  States  no  jurisdiction  to  supervise 
the  administration  by  state  tribunals  of  the  criminal  law  of  the 
state,  or  to  correct  errors,  or  to  modify  or  change  their  judgments. 
All  errors,  however,  flagrant,  which  may  have  been  committed  on 
the  trial  in  the  drawing  of  jurors,  or  as  to  their  competency;  in 
the  reception  or  rejection  of  evidence,  in  the  sentence  pronounced, 
or  in  any  of  the  matters  which  peitain  to  the  procedure  and  con- 
duct of  the  trial,  must  be  corrected,  if  at  all,  in  the  state  courta 
The  United  States  courts,  in  general,  can  neither  inquire  as  to  the 
justice  of  a  conviction  or  review  the  procedure  on  the  trial,  or  the 
subsequent  procedure,  unless  there  lias  been  no  hearing,  no  trial 
and  !io  conviction,  and  what  has  taken  place  is  the  mere  semb- 
lance of  a  trial  to  cover  a  deprivation  of  liberty  or  life  in  violation 
of  the  fundamental  principles  of  liberty  and  justice.  The  extent 
or  limitations  of  the  new  jurisdiction  devolved  on  the  United 
St.  Rep.,  Vol.  LXVL        79 
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States  court*  under  the  foui1;eenth  amendment  has  not  yet  been 
fully  ascertained  or  adjudicated.  But  the  supreme^  court  of  the 
United  Stiites  has  steadily  and  in  repeated  instances  disclaimed 
jurisdiction  under  it  to  review  errors  assigned  on  trials  in  state 
courts,  or  to  constitute  itself  a  general  court  of  review,  and  the 
cases' must  be  rare  and  exceptional  under  the  construction  placed 
by  the  court  upon  the  amendment  which  would  justify  an  invoca- 
tion of  the  processes  and  procedure  of  the  Federal  courts  to  arrest 
the  execution  of  the  judgment  of  the  courts  of  a  state  in  criminal 
cases.  See  llurtado  v.  California^  110  U.  S.  516 ;  Caldtvell  v.  Texas, 
137  id.  692 ;  McNulty  v.  California,  149  id.  646 ;  In  re  Kemmhr^ 
186  id.  436  ;  In're  Wood,  140  id.  278.  The  petition  presented  to- 
the  district  judge  in  this  case  disclosed  on  its  face  that  no  Federal 
question  wa.s  involved,  and  the  refusal  of  Judge  Brown  to  enter- 
tain the  proceeding  was  manifestly  proper.  The  question  as  to  the 
competency  of  the  juror  Paradise  to  take  part  in  rendering  the 
verdict  was  raised  on  tlie  prior  application  to  the  supreme  court 
of  the  United  States  for  a  writ  of  error,  which  was  dismis-sed  by 
the  supreme  court  expressly  on  the  ground  that  the  question  was 
exclusively  for  the  stiite  courts.  But  in  the  petition  for  the  habeas 
corpus  made  after  the  decision  had  been  announced,  the  same 

auestion,  though  in  a  somewhat  different  form,  was  made  one  of 
le  grounds  of  the  application.  The  other  ];>oint  set  forth  in  the 
petition,  namely,  that  the  reprieve  extending  to  a  day  beyond  the 
week  in  which  by  the  order  of  the  court  the  execution  was  to  lake 
place,  made  it  necessary  that  a  new  time  should  be  fixed  by  the 
court  before  the  execution  could  be  had,  presented  also  a  purely 
state  question  on  the  construction  of  certain  .sections  of  the  Code 
of  Criminal  Procedure.  It  was  a  matter  for  the  state  coui-ts  to  de- 
termine, and  whether  the  proposed  execution  by  the  warden  was 
in  pui-suance  of  the  law,  or  contrary  to  the  law,  the  remedy  of  the 
defendant,  if  any,  was  in  an  application  to  the  courts  of  the  state 
for  direction  and  relief. 

We  deem  this  a  proper  occasion  to  express  the  opinion  of  the 
judges  that  a  reprieve  oy  the  governor  to  a  day  ceutain,  granted  in 
a  capital  case,  authorize  the  execution  of  sentence  on  the  day  on 
which  the  reprieve  terminates,  and  that  it  is  not  necessary  that  the 
prisoner  should  be  brought  before  the  court  to  have  the  time  of 
execution  fixed.  By  section  5,  article  4  of  the  Constitution  of  the 
state,  the  governor  is  vested  with  the  power  *  to  grant  reprieves, 
commutations  and  pardons  after  conviction.  The  power  of  pardon 
for  crimes  was  in  England  vested  in  the  king  as  a  royal  preroga- 
tive, and  the  power  to  reprieve  a  prisoner  under  sentence  was  in- 
cluded in  the  power  to  pardon.  Blackstone  (4  Com.  394)  defines 
a  reprieve  to  mean  **the  withdrawing  of  a  sentence  for  an  interval 
of  time  whereby  the  execution  is  suspended."  It  operates  in  cap- 
ital cases  only.  (Cliitty  Cr.  Law,  757.)  The  distinction  betweea 
a  reprieve  and  a  suspensation  of  sentence,  although  the  words  are 
sometimes  used  interchangeably,  is  that  a  reprieve  postpones  the 
execution  of  the  sentence  to  a  day  certain,  whereas  a  suspension  is 
for  an  indefinite  time.  (See  Op.  of  Edmonds,  J.,  in  Carnal  v. 
Penpk^  1  Park.  Cri nu  Rep.  262.)     The  section  of  the  Constitution 
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referred  to  uses  the  word  suspension  in  the  clause  which  confers 
upon  the  governor  the  power  to  "suspend  the  execution  of  a  sent- 
ence for  treason,  until  the  case  shall  oe  reported  to  the  legislature 
at  its  next  meeting."  In  The  People  v.  jEnoch,  18  Wend.  159, 
which  was  an  appeal  in  a  capital  case,  in  which  the  execution  of 
the-.sentence  had  been  respited  by  the  governor,  the  chancellor 
said :  "I  am  of  opinion  that  in  a  case  like  the  present,  where  the 
execution  of  the  sentence  is  respited  by  the  governor  until  a  parti- 
cular day,  it  is  the  duty  of  the  sheriflE  to  proceed  and  execute  the 
jadement  of  the  court  at  that  time,  unless  further  respite  i»  granted 
or  the  judgment  has  been  reversed  or  annulled  in  the  meantiraa" 
The  same  question  came  before  the  supreme  court  of  Ohio  in  the 
case  of  Sterling  v.  Drake^  29  Ohio  St.  Rep.  457,  where  the  governor 
of  Ohio,  under  a  constitutional  provision  in  the  Constitution,  simi- 
lar to  the  provision  in  our  Constitution,  had  granted  a  reprieve  in 
a  capital  ciise  to  a  day  certain,  and  the  court  held  that  the  sheriff 
was  authorized  to  proceed  on  that  day  to  execute  the  sentence 
without  further  action  of  the  court.  The  governor,  under  the  Con- 
stitution, is  vested  with  the  prerogative  to  grant  reprievea  This 
is  a  power  to  enlarge  and  extend  the  time  fixed  by  the  court  for 
the  execution  of  the  sentence  of  death  to  a  day  certain  in  the 
future.  The  right  to  execute  the  sentence  on  that  day  inheres  in 
the  power  to  fix  the  day  to  which  the  reprieve  shall  extend.  If,  in 
case  of  a  reprieve,  a  re-sentence  is  necessary,  the  reprieve  is  not  to 
a  fixed  day,  but  to  some  indefinite  day  to  be  fixed  by  the  court 
after  the  day  named  in  the  reprieve  is  passed. 

We  are  of  opinion  that  section  503  of  the  Cpde  has  no  applica- 
tion to  the  case  of  a  reprieve  unless,  as  in  this  case,  the  day  fixed 
thereby  has  passed  and  the  sentence  has  for  any  reason  not  been 
executed,  although  the  judgment  of  conviction  is  still  in  full  force. 
We  think  it  was  theduty  of  the  warden,  in  whose  custody  the  de- 
fendant was  on  the  8th  day  of  May,  1895,  the  day  on  which  the 
second  reprieve  terminatecf,  to  execute  the  sentence  on  that  day 
without  waiting  for  the  order  of  the  coui-t 

The  court,  having  considered  the  reasons  presented  against 
granting  the  present  application,  and  finding  in  them  no  legal  rea- 
son for  further  delay,  has  issued  a  warrant  in  conformity  with  sec- 
tion 504  of  the  Code  of  Criminal  Procedure. 

All  concur. 

Application  granted. 

Mutual  Life  Insurance  Company  of  New  York,  App'lt,  ^ 
V,  John  O'Donnell  et  al^  Resp'ts.* 

{Court  of  Appeals,  Filed  May  28,  1896,) 
Stipulation^— Oral. 

An  oral  stipulation  in  respect  to  the  proceedings  in  a  cause  will  not  be 
carried  into  effect  by  the  court,  yet  it  will  not  permit  a  party  to  be  misled, 
deceived  or  defrauded  by  means  thereof,  and,  in  some  instances  where  it 
has  been  acted  upon,  the  party  making  it  will  not  be  permitted  to  retract 
and  take  advantage  of  the  acts  or  omissions  of  his  adversary  thereby 
induced. 
>  Reversing  49  St.  Rep.  918. 
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Appeal  from  order  of  the  general  term  of  the  supreme  court  ia 
th^  fourth  judicial  department,  which  affirmed  an  order  of  the 
special  term  which  granted  a  motion  to  set  aside  a  judgment  for 
deficiency  against  the  defendant  O'Donnell  in  the  above  entitled 
action  for  the  foreclosure  of  a  mortgage. 

David  B,  Hill  for  app'lt ;  John  G  Ohurchill,  for  resp'ta 

Haight,  J. — This  action,  together  with  seven  others,  was 
brought  for  the  foreclosure  of  mortgages  on  property  in  Lowville, 
Lewis  county,  executed  by  the  defendant  O'Dormell  to  the  plaint- 
iff. Upon  stipulation  the  other  actions  are  to  abide  the  result 
reached  in  this,  so  that  it  only  becomes  necessary  to  consider  the 
facts  as  presented  in  thia  casa 

The  complaint  expressly  demanded  judgment  against  the  de- 
fendant O'Donnell  for  any  deficiency  that  might  arise  upon  a  sale 
of  the  premises.  O-Donnell  interposed  an  answer  in  which,  among 
other  things,  he  alleged  an  extension  of  time  of  payment  under  a 
verbal  agreement  with  the  plaintiflE,  and  denied  that  any  sum  was 
due  for  principal  or  interest.  After  issue  wa«  thus  joined  and  be- 
fore the  time  set  for  the  trial  of  the  action,  O'Donnell  wrote  the 
plaintiff  a  letter  in  which  he  offered  to  allow  judgment  to  be  per- 
fected at  once  upon  certain  conditions  therein  enumerated.  Upon 
the  receipt  of  the  letter  the  plaintiff  sent  William  Rasquin,  Jr.,  an 
attorney  and  managing  clerk  in  the  office  of  the  plaintiff's  attorney 
of  record  in  the  action,  to  Lowville  to  obtain  the  necessary  stipu- 
lations and  consent  to  enter  judgment  Upon  arriving  there 
Rasquin  liad  an  interview  with  the  defendant  O'Donnell,  which, 
resulted  in  his  signing  a  written  stipulation  embracing  the  propo- 
sitions contained  in  his  letter,  and  his  attorney,  Mr.  Hilts,  who 
interposed  the  answer,  also  signing  a  stipulation  in  the  action 
formally  withdrawing  the  answer  and  waiving  the  service  of  all 
papers,  except  notice  of  sale  and  as  to  surplus.     Thereupon  Ras- 

3uin,  upon  an  affidavit  of  regularity  and  the  stipulation  of  the 
efendant's  attorney,  moved  at  special  term  for  an  order  of  refer- 
ence to  compute  the  amount  due,  which  motion  was  granted  and 
a  reference  had  in  which  it  was  deternjined  by  the  report  that  the 
amount  due  and  unpaid  in  this  action  was  the  sum  of  $5,205.82; 
upon  which  report  judgment  of  foreclosure  and  sjile  was  subse- 
quently entered  by  direction  of  the  court,  m  which  it  was  speci- 
fically adjudicated  that,  **  if  the  proceeds  of  such  sale  be  insuffi- 
cient to  pay  the  amount  so  reported  due  to  the  plaintiff,  with  the 
interest  and  costs  as  aforesaid,  the  said  sheriff  specify  the  amount 
of  such  deficiency  in  his  report  of  sale,  and  that  the  defendant 
John  O'Donnell  pay  the  same  to  the  plaintiff."  Upon  the  sale 
.the  premises  were  struck  off  to  the  plaintiff  for  the  sum  of  $4,000, 
and  the  sheriff  reported  a  deficiency  of  $1,475.50,  for  which 
amount  a  deficiency  judgment  was  entered.  The  defendant 
O'Donnell  thereafter,  upon  affidavits  tending  to  show  an  oral 
stipulation  of  the  attorney,  Rasquin,  to  the  effect  that  the  plaintiff, 
upon  the  sale  of  the  premises  under  the  judgment,  would  bid  the 
amount  of  the  judgment  and  costs  made  at  the  time  of  the  mak- 
ing of  the  stipulation  to  withdraw  the  answer,  moved  the  court  at 
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a  special  term  for  an  order  vacating  and  setting  aside  the  deficiency 
j augment  entered  herein.     This  motion  was  granted. 

Can  the  order  so  made  be  sustained  ?  As  we  have  seen,  the 
judgment  for  the  foreclosure  and  sale  was  entered  after  the 
making  of  the  alleged  oral  stipulation,  and  in  the  judgment  it 
expressly  adjudged  that  the  defendant  O'Donnell- shall  pay  any 
any  deficiency  that  may  arise  upfon  a  sale  of  the  premises.  This 
judgment  still  remains  unmodified  and  in  full  force.  It  is  an 
adjudication  as  to  the  rights  of  the  parties  as  they  then  existed 
and  as  such  is  binding  upon  them.  As  to  the  right  of  the  plaint- 
iff to  the  deficiency  judgment,  and  the  facts  then  existing  lipon 
which  such  right  depends,  the  original  judgment  must  be  r^ard- 
ed  as  re^  adjudicata. 

Again.  The  order  vacating  the  deficiency  judgment  was  based 
upon  an  alleged  oral  stipulation  made  by  Rasquin,  the  managing 
clerk  of  the  plaintiff's  attorney.  Rule  eleven  of  the  general  rules 
of  practice  of  the  supreme  court  provides  that  "no  private  agree- 
ment or  consent  between  the  parties  or  their  attorneys,  in  re.spect 
to  the  pnxieedings  in  a  cause,  shall  be  binding,  unless  the  same 
shall  have  been  reduced  to  the  form  of  an  order  by  consent,  and 
entered,  or,  unless  the  evidence  thereof  shall  be  in  writing,  sub- 
scribed by  the  party  against  whom  the  same  shall  be  alleged,  or  by 
his  attorney  or  counsel."  This  rule  is  of  somewhat  ancient  origin. 
It  grew  out  of  the  frequent  conflict  between  attorneys  as  to  agree- 
ments made  with  reference  to  proceedings  in  actions,  and  was  in- 
tended to  relieve  the  courts  from  the  constant  determination  of 
controverted  questions  of  fact  with  reference  to  such  proceedings. 
Here  we  have  an  alleged  oral  arrangement  in  reference  to  the 
proceedings  in  a  cause  made  by  the  attorney  or  his  clerk,  which, 
as  it  appears  to  us,  comes  within  the  express  condemnation  of  the 
rule.  Broom  v.  WelUngtonj  1  Sandf.  663;  Baine  v.  Thomas^  2 
Gaines  R  95 ;  Lfese  v.  Schermerhorny  3  How.  QS ;  if  <t  11.  Organ 
Co,  V.  Pagsley,  19  Hun,  282;  Bustv,  Hauselt,  8  Abb.  N.  C.  148. 
It  is  thus  apparent  that  the  order  appealed  from,  in  its  present  form, 
cannot  be  sustained.  It  absolutely  sets  aside  and  vacates  a  defi- 
ciency judgment  which,  in  the  seven  actions,  amounts  in  round 
numbers  to  $10,000,  thus  depriving  the  plaintiff  of  that  amount 
which  it  has  been  adjudged  was  actually  and  justly  due  and 
owing  to  it 

The  defendant  may,  however,  if  entitled  thereto,  be  awarded  in 
a  proper  proceeding  appropriate  relief.  Such  relief  may  doubt- 
less be  obtained  by  motion.  He  may  be  entitled  to  relief  by  hav- 
ing the  original  judgment  as  entered  modified  by  striking  out  so 
much  thereof  as  adjudges  that  he  pay  any  deficiency  that  may 
arise  upon  a  sale  of  the  premises,  or  he  may  be  entitled  to  have  a 
re-sale  of  the  premises.  Whilst  the  oral  stipulation  under  the 
rule  is  not  binding  and  will  not  be  carried  into  effect  by  the  court, 
still  it  will  not  permit  a  party  to  be  mislead,  deceived  or  defraud- 
ed by  means  thereof,  and  in  some  instances  where  it  has  been 
acted  u|)on  the  party  making  it,  will  not  be  permitted  to  rermct 
and  take  advantage  of  the  acts  or  omissions  of  hisadversai'V  there- 
by induced.     People,  etc.  v.  Stephens,  52  N.  Y.  806,  310.     So  that^ 
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if  the  defepdant  O'Donnell,  by  the  oral  agreement,  was  led  to  be- 
lieve that  the  plaintiff  would  bid  the  full  amount  of  the  judgment, 
and,  relying  thereon,  neglected  to  attend  the  sale  and  look  after 
his  interests  thereat,  the  iiourt  may,  upon  motion  and  by  way  of 
a  favor  to  him,  order  a  re-sala 

Whether  there  was  an  oral  agreement  by  which  O'Donnell  was 
mislead  was  sharply  controverted  before  the  special  term.  The 
question  was  determined  upon  affidavits.  We  do  not  question 
the  power  of  the  special  term  to  so  determine  the  facts,  but  we 
wish  to  suggest  that  where  so  much  is  involved  and  the  conflict 
is  so  sharp,  that  it  would  be  more  satisfactory  to  have  the  ques- 
tion determined  upon  common-law  evidence  taken  by  the  court 
or  before  a  referee  appointed  for  that  purpose,  where  the  parties 
could  have  an  opportunity  to  cross-examine  the  witnesses.  Hill 
V.  Hermans,  59  N.  Y.  396. 

The  order  appealed  from  should  be  reversed,  with  costs,  and 
the  proceedings  remitted  to  the  special  term  for  such  further  ac- 
tion in  the  matter  as  counsel  may  advise. 

All  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Accounting  of  Henry  B.  Bolton  et  aly  as 

Executora  of  Ann  Bolton,  Deceased. 

Henry  B.  Bolton  et  al,  as  Executors,  etc.,  Resp*ts,  v.  Sarah  L. 

Myers  et  al,  App'lts.* 

{Court  of  Appeals,  Filed  May  es,  1895.) 

Will — Construction. 

Where  the  executors  were  empowered  to  sell  any  and  all  of  the  testator's 
land  when  in  their  judgment  they  might  deem  it  for  the  best  interest  of 
the  estate,  and  they  sold  the  real  estate  and  paid  in  discharge  of  testator's 
debts  a  sum  in  excess  of  that  realized  from  the  personalty,  it  was  held,  in 
proceedings  for  the  final  accounting,  that,  before  distributing  the  proceeds 
of  the  sale  among  the  residuary  devisees,  they  were  entitled  to  reimburse 
themselves  therefrom  for  the  sum  so  paid  in  excess  of  the  personaltv.  and 
to  a  credit  for  that  sum,  without  regard  to  the  question  as  to  whether  the 
power  of  sale  was  given  for  the  purpose  of  paying  debts. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  second  judicial  department,  entered  upon  an  order, 
which  reversed  a  judgment  entered  upon  a  decree  of  the  surrogate 
of  Westchester  county  settling  the  accounts  of  the  executors  of 
Ann  Bolton,  deceased. 

James  R  Marvin,  for  app'lts  ;  Alex,   Thain,  for  resp'ta 

O'Brien,  J. — In  this  proceeding  it  was  held  by  the  learned  sur- 
rogate that  the  executors  were  not  entitled  to  reimburse  them- 
selves out  of  the  proceeds  of  the  sale  of  real  estate  in  their  hands 
for  the  amount  paid  by  them  in  discharge  of  the  debts  of  the  tes- 
tatrix over  and  above  the  sum  realized  for  that  purpose  from  the 
pei-sonal  estate.  The  testatrix  died  September  27,  1882,  and  let- 
ters were  granted  to  the  executors  in  N^ovember  following.      la 

>  Affirming  64  St.  Rep.  142. 
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November  1892,  the  executors  accounted  and  by  the  decree  then 
entered  it  was  adjudged  that  the  estate  was  indebted  to  them  on 
account  of  debts  of  the  testatrix  paid  by  them  in  default  of  per- 
sonal assets  in  the  sum  of  about  $4,000. 

Subsequently  there  came  to  the  hands  of  the  executors  a  large 
sum  received  from  the  3ale  of  certain  real  estate  of  the  deceased, 
.-and  the  present  accounting  wa&  in  refgard  to  tjiat  fund,  and  the 
executors  claim  that  they  sliould  be  allowed  to  retain  sufficient  of 
it  to  pay  the  debt  due  to  them  from  the  estate^ 
-  The  provisions  of  the  will  are  as  follows:  After  paying  debts  a 
bequest  of  certain  household  furniture  to  her  daughter.  Then  a 
<ilevige  to  her  son  of  the  house  in  which  he  lived.  The  executors 
-were  directed  to  invest  $1,500,  the  interest  upon  which  was  to  be 
paid  to  a  church,  and  to  expend  a  reasonable  sura  in  erecting  a 
monument  and  putting  the  family  cemetery  in  order.  Then  fol- 
lows the  power  of  sale  in  the  following  terms  :  "  And  I  also  gi^^e 
power  and  authority  to  my  executors  to  sell  any  and  all  of  rtiy 
real  estate,  either  at  public  or  private  sale,  whenever  in  their  judg- 
ment they  may  deem  it  for  the  best  interest  of  my  estate,  and  to 
give  good  and  sufficient  deed  or  deeds  of  conveyance  for  the 
same." 

The  residue  of  the  estate  was  then  bequeathed  to  her  children. 
In  the  courts  below  the  right  of  the  executors  to  enforce  tlieir 
claim  in  this  pnxjeeding  is  made  to  depend  upon  the  scope  and 
character  of  this  power.  It  has  been  assumed  in  both  courts  tha|i 
unless  this  can  be  regarded  as  a  power  to  the  executors  to  sell  real 
estate  for  the  payment  of  debts,  then  the  proceeds  of  the  sale  must 
still  b*e  regarded  as  ieal  estate,  and  distributed  to  the  devisees  or 
persons  who  take  the  real  estate  under  the  will. 

The  learned  general  term,  reversing  the  surrogate,  was  of  the 
opinion  that  it  should  be  treated  as  a  power  of  sale  for  the  pur- 
pose of  paying  debts,  upon  the  doctrine  of  the  Ganiet't  case^  136 
N.  Y.  109 ;  48  St  Rep.  889.  If  it  was  necessary  to  establisli  that 
proposition  there  would  be  great  difficulty  in  sustaining  the  judg- 
meiit.  But  we  think  it  is  not  material  to  determine  the  character 
of  the  power. 

It  was  certainly. a  general  power,  and  conferred  authority  upon 
the  executors  to  convey  the  land  and  receive  the  proceeds.  That 
power  has  been  actually  executed.  They  have  conveyed  thd  land, 
nave  received  the  purchase  price,  and  the  same  is  in  their  hands. 
There  is  no  6ther  way  in  which  creditors  can  now  reach  the  land 
•except  by  proceedings  for  an  accounting.  The  realty  has  in  fact 
been  converted  into  personalty,  and  it  is  in  the  hands  of  the  exec- 
utors for  all  purposes  of  administration.  Before  distributing  this 
fund  to  the  residuary  devisees  they  may  pay  the  balancr^  of  the 
testator's  debts,  or  what  is  the  same  thing,  reimburse  themselves 
for  the  debts  they  have  paid  in  excess  of  the  personal  estate  that 
oame  to  their  hands.  Erioin  v.  Loper^  -13  ]S.  Y.  54;  Matter  of 
Hoods  85  id.  561 ;  Qlacius  v.  Fogel,  88  id.  434 ;  Matter  of  Powers^ 
124  id.  361 ;  36  St.  Rep.  347 ;  Matter  of  Oantert,  136  N.  Y.  109 ; 
48  St.  Rep.  889 ;  Cahill  v.  Russell,  140  N.  Y.  402 ;  55  St.  Rep. 
«05. 
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In  thifl  view  we  think  the  judgment  of  the  general  term  was 
right,  and  should  be  affirmed,  with  oosts. 

All  concur. 

Judgment  affirmed. 

George  H.  Heath,  App'lt,  v.  New  York  Building  Loan 
Banking  Company,  Resp't* 

(Court  of  Appeals,  Filed  May  S8,  1S95.) 

Judgmentt-Ahendment. 

After  the  entry  of  a  Judgment  in  an  equity  action  on  findings  of  fact  and 
conclusions  of  law,  the  special  term,  which  tried  the  action,  has  no  power,, 
on  a  motion  for  a  re-settlement  of  the  findings  and  conclusions,  to  make 
amendments  therein,  which  alter  the  decision  on  the  merits  and  change 
the  substantial  rights  of  the  parties. 

Appeal  from  order  of  the  general  term  of  the  supreme  court  in 
the  second  judicial  department,  which  reversed  an  order  of  special 
term  re-settling  the  findings  of  fact  and  conclusions  of  law  on  trial 
at  special  term  and  modifying  a  judgment  in  favor  of  defendant 
entered  upon  such  findings  and  conclusions. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

A,  J,  Perry^  for  app'lt ;    WUMam  H,  Hamilton^  for  resp't 

Bartlett,  J. — The  plaintiff  is  a  stockholder  in  the  defendant 
company,  and  as  a  borrower  of  money  therefrom,  sued  to  have  de- 
clared fraudulent  and  void  a  deetl,  mortgage  and  agreement,  and 
that  he  be  allowed  to  rescind  the  same  by  paying  the  amounts  ad- 
vanced by  defendant  less  sum  paid  by  plaintiff  for  the  stock  of 
defendant  and  fees  paid  defendant  for  malcing  the  loaa 

The  defendant  interposed  a  defense,  not  material  to  consider 
in  detail  at  this  time,  and  set  up  a  counterclaim ;  on  the  trial  the 
jjlaintiff  failed  to  prove  his  cause  of  action  and  his  complaint  was 
dismissed. 

At  the  close  of  plaintiff's  case  it  only  remained  for  defendant 
to  prove  the  amount  due  to  it  from  plaintiff,  which  was  accord- 
ingly done. 

Thereupon  the  court  found,  among  other  things,  that  there  was 
due  from  plaintiff  to  defendant  $8,01466,  together  with  certain 
amounts  of  fines  and  interest. 

Then  followed  the  legal  conclusions,  among  others,  that  if 
plaintiff  paid  these  amounts  within  six  months  from  entry  of  judg 
ment  he  should  receive  a  re-conveyance  of  his  property  subject  to 
certain  liens,  and  the  agreement  or  lease  and  shares  of  stock  were 
to  be  canceled. 

If  the  plaintiff  failed  to  pay  these  amounts  within  the  time  in- 
dicated he  was  to  be  barred  and  foreclosed  of  his  rights,  the  prem- 
ises sold,  and  proceeds  brought  into  court  and  applied  in  the  usual 
way. 

judgment  was  entered  in  accordance  with  these  findings  and 
conclusions. 

>  Affirming  65  St.  Rep.  689. 
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After  the  time  to  appeal  from  the  judgment  had  expired,  the 
plaintiff  procured  from  the  justice  who  tried  the  case  an  order, 
returnable  before  him  at  special  term,  requiring  the  defendant  to 
show  cause  why  the  findings  of  fact  and  conclusions  of  law  should 
not  be  re-settled,  on  the  ground,  among  othei*s,  that  his  own  at- 
torney did  not  give  his  case  due  attention,  and  that  a  judgment 
was  entered  against  him  for  upwards  of  eight  thousand  dollars^ 
which,  as  to  thirty-eight  hundred  of  it,  was  without  consideration 
and  without  warrant  in  the  testimony,  and  if  warranted  by  the 
testimony,  the  **  said  amount  of  $3,8d(X00  is  only  a  name  without 
a  substance,  and  if  a  substance  it  is  usury. 

The  special  term  heard  the  motion,  reduced  the  amount  found 
to  be  due  from  plaintiflE  to  defendant  from  $8,014.65  to  $5,217.99,. 
and  artiended  the  findings,  conclusious  and  judgment  to  conform 
to  this  new  and  extraordinary  adjudication  upon  the  rights  of  the 
parti^ 

At  the  trial  the  defendant,  by  uncontradicted  evidence,  received 
without  objection, -had  proved  the  amount  due  from  plaintiff  to  be 
$8,592.21. 

We  agree  with  the  learned  general  term  that  the  amendment 
made  corrected  no  clerical  error — no  mistake  of  computation,  but 
changed  the  substantial  rights  of  the  parties. 

It  would  be  a  most  dangerous  precedent  if  such  a  wide  depart- 
ure from  due  and  orderly  procedure,  as  is  here  disclosed  should 
te  permitted. 

The  contention  of  plaintiff's  counsel  that  section  723  of  the 
Code  of  Civil  Procedure  allows  such  a  motion  to  be  made  is  a 
mistake. 

This  section  was  designed  to  confer  upon  courts  the  amplest 
power  to  correct  mistakes  in  process,  pleadings  and  in  all  other 
respects,  so  long  as  the  substantial  rights  of  parties  are  not  affected 
Bolilen  V.  Met  El  Ry.  Co.,  121  N.  Y.  546-550;  31  St.  Rep. 
888. 

In  the  case  at  bar  a  decision  upon  the  merits  was  altered  and 
defendant's  recovery  reduced  by  a  very  considerable  amount 

The  plaintiff  was  not  remediless  in  the  situation  in  which  he  found 
himself,  assuming  there  was  merit  in  his  contention,  but  he  mis- 
took his  remedy  when  he  resorted  to  the  motion  now  under  re- 
view. 

The  defendant  cannot  be  subjected  to  a  reduction  in  the  amount 
of  its  original  recovery  and  a  radical  change  in  the  rulings  of  the 
court  on  the  questions  presented,  except  upon  a  new  trial. 

We  express  no  opinion  as  to  the  merits,  placing  our  decision 
Bolely  on  the  ground  that  the  special  term  had  no  power  to  enter- 
tain this  motion. 

The  order  appealed  from  should  be  affirmed,  with  costa 

All  concur. 

Order  affirmed.        

St.  Rbp.,  Vol.  LXVL        80  ' 
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Edith  M.  Lakb  et  at,  by  Guardian  ad  lilem^  App'Its,  v.  Jessie 
M.   Lamb,  Resp't* 

(CouH  ofAppeaU,  Filed  June  11,  1896,) 

1    Use  and  occupation— When  not  maintainable. 

Where  the  widow  and  infant  children  continued  to  live  in  the  dwelling 
house  of  the  deceased  wnile  she  took  care  of  theqpi  and  acted  towards  them, 
as  natural  guardian,  and  no  agreement  was  made  for  the  payment  of  reat 
by  her,  but  the  general  fi^ardian  not  only  acquiesced  in  her  residence  in 
said  house  but  consented  and  advised  it,  an  action  for  use  and  occupation 
is  not  maintainable. 

2.  Same. 

Such  action  cannot  be  maintained  without  proof  of  some  agreement  to 
pay  rent,  either  expressed  or  implied  from  the  possession  of  lands  or  other 
circumstances,  so  that  the  conventional  relation  of  landlord  and  tenant  may 
be  said  to  have  existed  between  the  parties. 

3.  Witnesses— Credibility — Hostility. 

It  is  always  proper  to  show  the  feeling  of  a  witness  towards  the  partj 
against  whom  he  testifies  for  the  purpose  thereby  affecting  the  credibility 
of  his  testimony. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court  in  the  third  judicial  department,  entered  upon  an  order 
which  affirmed  a  judgment  in  favor  of  defendant  entered  upon  a 
verdict,  and  also  affirmed  an  order  denying  a  motion  for  a  new 
Xv\ii\. 

,  This   action    was  brought  by  plaintiff,  as  guardian  ad  litem 

of  the  infant  children  of  James  Lamb,  deceased,  to  recover  for  the 

use  and  occupation  of  certain  real  estate  belonging  to  said  infants. 

E,  Counti-yman  and  J,  F,  Crawford^  for  app'lts ;   Matthew  Hale 

and  Henry  A.  /Sron^,  forresp't 

Peckham,  J. — James  Lamb  died  in  January  1885,  leaving  him 
surviving  the  defendant,  his  widow,  and  the  plaintiffs,  being  his 
three  infant  children,  of  the  ages  of  five  years,  three  years  and  one 
year  respectively.  The  deceased  left  property,  real  and  personal, 
of  the  amount  of  about  $75,000.  At  the  time  of  his  death  he  was 
living  in  his  own  house  in  C6hoes  with  his  wife  and  children. 
Some  time  in  the  summer  of  1885  James  White  was,  upon  the 
petition  of  the  defendant,  appointed  the  general  guardian  of  the 
infants  by  the  surrogate  of  Albany  county.  Soon  after  his  ap- 
pointment as  guardian  he  and  the  defendant  had  a  conversation, 
the  particulars  of  which,  in  some  respects,  they  do  not  agree  upon 
in  tfieir  testimony  in  this  case,  but  they  do  agree  in  the  statement 
that  the  guardian  was  to  allow  Mr.  Lamb,  the  defendant,  a  total 
of  $1,000  a  year  for  the  three  cliildren  for  their  maintenance  aqd 
clothing.  The  defendant  and  her  children  continued'  to  live  in 
the  house  from  the  time  of  the  death  of  Mr.  Lamb,  and  no  demand 
had  ever  been  made  upon  the  defendant  for  the  payment  of  any 
rent  for  the  occupation  thereof  until  the  writing  of  a  letter  a  few 
-days  before  the  commencement  of  this  action.  The  defendant  has 
in  the  meantime  taken  care  of  the  children  and  acted  towards 

1  Affirming  57  St.  Rep.  885. 
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them  as  their  natural  guardian.  On  or  about' January  20,,  1891^ 
Mr.  White  wrote  Mi-s.  Lamb  a  letter,  in  which  he  said  that  recent 
•events  had  led  him  to  make  an  investigation  as  to  the  defendant 
and  the  estate  of  Mr.  Lamb,  and  bf  his  rights  and  duties  as  gen- 
eral guardian  of  the  property  of  his  children,  and  ie  said  that  he 
was  advised,  and  that  it  appeared  to  be  his  imperative  duty  as 
such  guardian,  to  charge  and  collect  from  her  a  reasonable  rent 
for  the  house  and  grounds  belonging  to  the  estate  and  occupied 
by  the  defendant  since  the  death  of  her  husband.  The  defendant 
refused  to  pay  any  rent  for  the  time  during  which  she  with  her 
children  had  occupied  the  house,  and  Mr.  W  hite  then,  by  order  of 
the  county  judge,  was  appointed  guardian  ad  litem  of  the  infants, 
and  commenced  this  action  in  their  name  by  himself  as  such  guar- 
dian ad  litem. 

The  complaint  alleges  that  the  plaintiffs  since  January  18,  1885, 
have  been  the  joint  owners  of  the  premises  which,  since  the  last  of 
February,  1885,  had  been  used  and  occupied  by  the  defendant  as' 
a  residence,  and  that  such  use  and  occupation  was  reasonably 
worth  the  sum'of  $600  per  year,  no  part  of  which  had  been  paid 
although  the  defendant  had  been  requested  so  to  do  by  the  geneml 
guardian  of  the  property  and  of  the  plaintiffs.  The  complaint 
further  alleged  that  the  plaintiffs  were  under  the  age  of  fourteen 
years  and  that  James  White  had  been  duly  appointed  their  guar- 
dian ad  litem  by  the  county  judge  of  Albany  county  before  the' 
commencement  of  this  action.  Judgment  was  demanded  that 
plaintiffs  recover  of  the  defendant  the  sum  of  $3,575,  with  interest 
as  stated.  The  defendant  answered,  and  after  alleging  the  general 
facts  which  have  been  above  stated  alleged,  further,  that  the  gen- 
eral guardian,  James  White,  advised  this  defendant  to  continue  to 
reside  in  the  dwelling  house  with  her  children,  and  consented  to 
such  residence  on  her  part,  and  that  he  had  never  asked  or  re- 
quired the  defendant  to  pay  any  rent,  and  that  she  had  occupied 
the  premises  since  the  death  of  the  intestate,  her  husband,  in  pur- 
suance of  an  agreement  with  the  general  guardian  by  which  she 
wa&  not  to  pay  rent,  but  was  to  provide  a  home  for  the  plaintiffs 
and  pay  one-third  of  the  taxes  and  assessments  and  one-third  of 
the  repairs  to  be  made  upon  the  house ;  and  she  denied  that  she 
had  occupied  the  house  under  or  in  pursuance  of  an  agreement 
with  the  general  guardian  by  which  she  was  to  pay  any  rent. 

Upon  these  pleadings  the  parties  went  to  trial.  It  will  be  seen 
that  the  suit  is  sumewhat  extraordinary  in  character.  The  three 
children  of  the  defendant  living  with  her  in  the  house  in  which 
their  father  and  the  defendant's  husband  died,  the  children  being 
still  very  young  (all  of  them  under  the  age  of  fourteen  years)  are 
yet  in  form  suing  their  mother  to  obtain  the  payment  of  rent  for 
her  'jse  and  occupation  of  this  house,  where  the  plaintiffs  have 
been  cared  for  and  nourished  by  the  defendant,  their  mother. 
The  trial  of  the  case  developed  the  reason  for  its  existence  It 
appeared  that  the  general  guardian  a  short  time  before  the  writing 
oi  the  letter  above  alluded  to  had  a  personal  misunderstanding 
with  the  defendant  in  relation  to  matters  having  no  connection 
with  this  subject  in  dispute,  and  immediately  thereafter  he  re- 
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ceives  this  light  in  regard  to  his  duty  as  guardiaa  and  writes  the 
letter  above  mentioned  making  demand  for  rent,  and  upon  the 
refusal  of  the  defendant  to  pay  it  he  procures  himself  to  be  ap- 
pointed guardian  ad  litem  and  commences  this  action  in  the  names 
of  these  infant  daughters  of  the  defendant  There  can  be  no 
doubt  as  to  the  real  motive  for  the  action.  While  it  may  have  no 
bearing  upon  the  questions  of  law  which  are  involved  herein,  it  is 
proper  to  state  th  fact  because  of  the  exception  taken  by  the 
.  plaintiff  to  the  ruling  of  the  court  which  allowed  the  defendant  to 
prove  a  quarrel  and  the  remarks  that  were  made  by  the  general 
guardian  to  the  defendant  at  that  time.  It  will  be  seen  that  the 
action,  so  far  as  it  is  shown  by  the  complaint,  is  one  for  use  and 
occupation,  although  there  is  no  allegation  therein  of  any  agree- 
ment on  the  part  of  the  defendant  to  pay  rent  The  fact  is 
alleged  that  the  plaintiffs  are  infants  under  the  age  of  fourteen 
years,  and  that  James  White  has  been  appointed  their  guardian 
ad  lite/n.  Upon  the  facts  which  have  been  stated,  and  which 
are  substantially  all  the  material  ones  which  were  proved,  the 
learned  trial  judge  held  that  there  must  be  some  agreement, 
either  expressed  or  implied  from  the  circumstances,  to  pay 
rent  on  the  part  of  the  deiendant,  and  if  there  were  no  such  agree- 
ment no  recovery  could  be  had.  The  court  submitted  to  the  jnry 
the  (]^uestion  whether  or  not  such  an  agreement  had  been  proved, 
and  It  permitted  them  to  infer  an  agreement  to  pay  rent  from  the 
circumstances  proved  in  the  case,  if  they  thought  such  inference  were 
a  proper  and  natural  one.  The  jury  found  for  the  defendant,  thus 
negativing  the  existence  of  any  agreement  to  pay  rent,  either  ex- 
pressed or  implied.  So  far  as  the  complaint  snould  be  held  to  be 
one  to  recover  rent  for  the  use  and  occupation  of  these  premises 
in  the  technical  sense  of  that  expression  founded  on  the  statute, 
the  action  cannot  be  maintained  without  proof  of  some  agreement 
to  pay  rent,  expressed  or  implied  from  the  possession  of  the  lands 
and  other  circumstances,  so  that  the  conventional  relation  of  land- 
lord and  tenant  may  be  said  to  have  existed  between  the  parties. 
Collyer  v.  Oollyer,  118  N.  Y.  442  ;  22  St  Rep.  723;  Preston  v. 
Hawley^  139  N.  Y.  296 ;  54  St  Rep.  632. 

The  plaintiffs,  however,  argue  that  there  is  stated  in  the  com- 
plaint enough  to  allow  of  a  recover  in  the  nature  of  one  for  use 
and  occupation  founded  upon  the  fact  of  an  entry  upon  the  lands 
of  tlie  infants  by  one  who  had  not  the  legal  right  to  occupy  as 
against  them,  and  who,  therefore,  was  to  be  regarded  as  entering 
in  the  character  of  a  guardian  or  bailiff  of  the  infants,  and  liable 
to  account  for  the  rents  and  profits  of  the  land  while  so  in  posses- 
sion. We  assume  that  if  the  plaintiffs  proved  a  state  of  facts  from 
which  an  illegal  entry  on  intrusion  upon  the  lands  of  the  infants 
would  follow,  an  action  might  be  maintained  by  the  infants  upon 
their  arrival  at  age,  or  by  their  guardian  before  such  time,  against 
the  person  thus  intruding,  for  the  recovery  of  the  rents  and  prof- 
its, or,  in  other  words,  for  the  value  of  the  use  and  occupa- 
tion of  the  lands  thus  intruded  upon. 

The  cases  cited  iu  the  very  learned  and  exhaustive  brief  of  the 
plaintiffs'  counsel,  would  seem  to  prove  this  beyond  all  contro- 
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versy,  and  indeed  we  should  say  that  it  was  quite  a  plain  propo- 
sition. It  might  be  questionable  wliether  the  complaint  set  forth 
any  such  cause  of  action.  Aside  from  the  question  of  pleading, 
however,  we  do  not  think  the  facts  proved  and  found  snow  any 
sucli  case.  Upon  the  d^t^i  of  James  Lamb,  the  intestate,  these 
infant  plaintifo  and  their  mother,  the  defendant,  continued  living 
in  the  house  where  they  had  all  resided  up  to  his  death.  The 
mother  was  entitled  to  dower.  They  were  helpless  infants ;  their 
mother  was  their  natural  guardian.  She  remained  in  the  house 
after  her  husband's  death,  protecting,  caring  for  and  supervising 
them.  Upon  such  facts  we  might  well  hold  there  was  no  wrong- 
ful, illegal  or  improper  intrusion  or  entry  upog  the  lands  of  these 
infants.  They  were  themselves  in  actual  occupancy  of  the  house, 
having  the  benefit  thereof  and  the  title  thereto ;  the  defendant  oar- 
ing for  and  protecting  them  in  such  occupancy,  and  not  in  fact 
Kjon verting  any  profitfii  to  her  own.  use,  or  receiving  anything  as 
profits  of  an  adverse  occupation  and  possession.  There  are  other 
facts,  however,  and  it  is  unnecessary  to  decide  upon  the  legal  ef- 
fect of  the  above  in  the  absence  of  any  agreement  whatever. 

Upon  defendant's  petition  Mr.  Wliite  was  appointed  the  general 
guardian  of  the  infants,  and  in  that  petition  the  fact  was  stated 
that  they  were  residing  in  this  house  and  that  no  rent  rose  there- 
from. This  fact  was  known  by  the  proposed  guardian,  and  from 
the  time  of  his  appointment  he  had  acquiesced  in  the  defendant's 
residence  in  that  house  while  taking  care  of  and  maintaining  the 
<:hildi*en,  and  such  acquiescence  continued  until  a  short  time  sub- 
sequent to  the  quarrel  above  mentioned^  when  the  demand  for 
rent  was  for  the  fiist  time  mada  The  guardian  during  this  time 
not  only  acquiesced  in  but  consented  to  and  advised  such  resi- 
dence, and  by  the  finding  of  the  jury,  taking  into  donsideration 
the  issues  made  by  the  answer  of  the  defendant  and  the  testi- 
mony of  Mr.  White  and  the  defendant,  and  the  manner  in  which 
the  question  was  submitted  to  the  jury,  it  can  be  stated  and  main- 
tained that  he  not  only  consented  to  such  occupation,  but  that 
he  agreed  affirmatively  that  no  rent  should  be  charged  and 
that  the  $1,000  allowed,  taken  in  connection  with  the  occupa- 
tion of  Uie  house,  should  be  the  allowance  to  the  defendant 
out  of  the  property  of  the  infants  for  their  care,  clothing  and  board. 
The  plaintiffs  counsel  alleges  that  the  question  whetlier  such 
agreement  existed  was  not  submitted  to  the  jury,  and  that  the  only 
question  submitted  was  whether  there  was  an  affirmative  agree- 
ment on  the  part  of  the  defendant  to  pay  rent,  or  whether  from 
the  circumstances  proved  in  the  case  the  jury  should  imply  one. 
I  think  such  is  not  the  limitation  to  be  given  to  the  charge  of  the 
court  The  affirmative  agreement  was  set  up  in  the  answer.  The 
guardian  and  the  defendant  were  both  sworn  upon  the  trial.  They 
both  testified  to  acertain  conversation  takinor  place  in  regard  ti> 
these  children  and  to  the  amount  which  should  be  allowed  for  their 
maintenance  and  upon  the  subject  of  rent  The  guardian  testified 
distinctly  that  in  that  conversation  there  was  no  agreement  to  pay 
any  specified  sum  for  rent,  but  he  alleges  that  from  the  course  of 
the  conversation  it  was  assumed  and  stated  that  the  question  of 
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rent  was  one  to  be  submitted  to  or  decided  by  the  surrogate,  ami 
that  the  defendant  would  pa;y  whatever  the  surrogate  decided  was 
proper.  The  defendant,  in  testifying  in  regard  to  that  conversa- 
tion, and  assuming  to  give  its  substantial  import,  stated  that  the 
agreement  was  that  she  was  to  have  $1,000  annually  for  the  sup- 
port of  the  three  children,  and  that  she  should  keep  the  children 
and  should  have  the  use  of  the  house  Until  the  youngest  child 
came  of  age,  on  payment  by  her  of  the  taxes,  insurance  and  re- 

f)a!r8,  and  he  advised  her  to  stay  there  on  those  terms.  While  the 
earned  court  charged  that  there  must  be  found  either  an  express 
agreement  to  pay  rent  or  an  implied  agreement  ari.sing  from  the 
circumstances  submitted  to  the  iury,  he  left  it  to  the  jury  to  say 
which  of  these  stories,  as  given  by  the  guardian  and  the  defendant, 
they  believed.  The  testimony  of  the  defendant  was  not  a  mere 
denial  of  that  of  the  guardian,  but  it  was  a  positive  statement  as  to 
what  the  agreement  was,  and  as  defendant  stated  it  her  evidtMice 
was  not  alone  totally  inconsistent  with  and  contradictory  to  that 
given  by  the  guardian,  but  it  stated  an  affirmative  as  to  the  rent. 
So,  when  the  testimony  of  the  guardian  and  of  the  defendant  on 
this  point  was  submitted  to  the  jury,  and  it  was  left  to  them  to  say 
which  of  the  two  witnesses  tliey  were  to  believe,  it  was  in  sab 
stance  and  eflEect  a  submission  of  the  question  as  to  what  was  the 
agreement,  and  a  verdict  for  the  defendant  involves  a  finding,  not 
only  that  there  was  no  expressed  agreement  to  pay  rent,  and  that 
there  was  no  implication  of  an  agreement  arising  out  of  the  cir- 
cumstances, but  a  finding  that  the  defendant's  evidence  was  true, 
and  that  evidence  proved  the  agreement  relied  on  by  defendant. 
The  agreement,  as  testified  lo  by  the  defendant  and  found  by  the 
jury,  was  inconsistent  with  the  idea  of  any  unlawful  intrusion 
upon  the  lands  of  the  infants  or  any  liability  to  pay  rent  therefor. 
We  think  the  plaintiffs'  claim  that  the  testimony  was  contradic- 
tory as  to  the  agreement  to  pay  rent,  and  that  the  question  of  the 
agreement  as  sworn  to  by  defendant  had  not  been  submitted  to 
the  jury,  is  not  justified  by  the  charge  of  the  judge,  and  the  argu- 
ment of  plaintiffs,  which  is  based  upon  such  claim,  must  fail.  Un- 
der such  circumstances,  the  continuation  of  the  mother  in  the 
house  furnishes  no  basis  for  use  and  occupation.  It  is  further  urged 
that  this  agreement,  even  if  made,  was  one  which  would  not  bind 
the  infants,  unless  it  were  a  reasonable  one,  and  that  evidence  ad- 
dressed to  the  question  of  the  reasonable  character  of  the  agree- 
ment offered  by  the  plaintiffs  was  excluded  by  the  court  upon  the 
objection  of  the  defendant  The  evidence  which  the  counsel  for 
plaintiffs  claims  should  have  been  admitted  upon  this  point  was 
that  which  he  offered  for  the  purpose  of  showing  that  the  defend- 
ant had,  on  some  occasions,  taken  these  children  with  her  to  the 
country  and  obtained  board  for  them  at  rates  of  $3,  and  even  as 
low  as  $2.50  per  week  for  each  of  them.  It  appearecf  that  the 
mother  upon  all  these  occasions,  with  one  exception,  accompanied 
her  children  for  the  purpose  of  taking  care  of  them.  We  think 
the  fact  if  proved  was  wholly  immaterial,  and  had  no  bearinir 
whatever  upon  the  question  of  the  reasonable  character  of  the 
agreement  which  the  defendant  alleges  was  ma<le  between  herself 
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and  this  guardian.  That  she  was  enabled  for  a  short  time  in  each 
SQininer  to  obtain  board  for  herself  and  her  children  at  a  small 
rate  in  the  country  had  no  proper  bearing  upon  the  question. 

The  court  permitted  the  defendants,  under  the  plaintiffs'  objec- 
.tion,  to  testify  to. a  quarrel  between  the  defendant  and  the  guar- 
dian just  prior  to  the  time  when  he  wrote  the  letter  making  his 
demand  for  the  rent.  The  defendant  testified  that  in  tiiat  quarrel 
the  guardian  made  threats  against  her,  £lnd  said  that  where  he  as 
guardian  had  saved  her  cents  he  would  make  her  pay  out  dollars 
in  more  ways  than  one.  It  was  objected  to  on  the  ground  that 
the  quarrel  and  dispute  between  these  parties  had  no  relation  to 
his  guardianship  or  administratorship  of  the  estate.  We  think  the 
evidence  was  admissible  upon  the  well-grounded  principle  that  is 
is  always  proper  to  show  the  felling  of  a  witness  towards  the  party 
against  whom  he  testifies,  and  for  the  purpose  of  thereby  affecting 
the  credibility  of  his  testimony.  It  was  particularly  pmper  in  this 
case  His  evidence  and  that  of  the  defendant  were  diametrically 
opposed,  and  to  such  an  extent  that  it  was  quite  plain  neither 
could  be  honestly  mistaken.  It  has  frequently  been  held  that 
such  evidence  is  proper.  Suxrks  v.  Peo-ple,  5  Den.  106;  Schuliz  v. 
Railroad  Go,,  89  N.  Y.  242. 

On  the  whole,  we  think  the  judgment  is  rights  and  it  should  be 
affirmed. 

All  concur. 

Judgment  affiirmed. 

In  the  Matter  of  the  Estate  of  Josephine  Patterson  (Otherwise 
known  as  Josephine  West),  Deceased. 

(Court  of  Appeals,  UHled  June  11,  18B6.) 

FOBMER  ADJUDICATION— PAllTIES. 

An  unrevoked  order  appointing  a  person  as  administrator  on  the  ground 
of  being  tlie  surviving  husband  of  the  intestate,  though  conclusive  as  to 
his  nutnoritv  to  act,  does  not  establish  conclusively  the  fact  that  he  was 
her  husband  a^  against  the  next  of  kin  were  not  notified  and  did  not  ap- 
pear; they  can  waive  their  right  to  attack  the  order  and  set  aside  the  de- 
cree, on  final  acounting  awarding  the  surplus  to  him  as  husband. 

Appeal  from  part  of  an  order  of  the  special  term  of  the  supreme 
court  in  the  first  judicial  department,  which  reversed  a  decree  of 
the  surrogate  of  the  county  of  New  York  so  far  as  it  vacated  let- 
ters of  administration  of  the  estate  of  Josephine  Patterson,  deceased 
to  William  BL  Patterson,  and  affirmed  said  decree  so  far  as  it  va- 
cated a  decree  of  said  court  passing  and  settling  the  accounts  of 
said  William  H.  Patteraon  as  such  administrator 

William  H.  Hamilton^  for  app'lt ;  Edmund  Luis  Mooney^  for 
resp't 

Finch,  J. — Upon  the  death  of  the  intestate,  letters  of  admin- 
istration were  granted  to  Pattei'son  as  her  surviving   husband. 
They  issued  upori  his  petition  asserting  that  relation  as  his  title 
anil  the  foundation  of  his  right,  but  without  notice  to  the  next  of 
>  Afflrmlng,  61  St.  Rep.  489. 
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kin,  or  any  appearance  by  them.     At  a  later  period  he   file<l  his 
account,  and  the  same  was  settled  by  the  surrogate  awarding  pay- 
ment of  the  whole  surplus  to  him  as   husband.     Thereafter   the 
next  of  kin  filed  a  petition,  alleging  that  he  was  never  in  any  man- 
ner married  to  the  deceased,  but  had  obtained  tte  whole  estate  by 
the  false  assertion  of  a  husband's  right,  and  asked  to  have  the  de- 
cree on  the  accounting  and  for  distribution  vacated  and  set  aside, 
and  that  the  assets  in  hands  of  the  administrator  be  paid  over  by 
him  to  the  next  of  kin.     The  surrogate  determined,  and  the  evi- 
dence before  him  fully  justified  the  conclusion,  that  Patterson  was 
not  and  never  had  been  the  husband  of  the  intestate,  but  lived 
with  her  only  in  a  meretricious  relation,  and   that,  therefore  the 
letters   of   administration  and  the  decree   for  distribution    were 
each  obtained  by  fraud  and  falsehood  and  should  be  revoked  and 
vacated.     An  order  to  that  effect  was  entered,  but  on  appeal  to 
the  general  term  so  much  of  it  as  revoked  the  lettei*s  was  reversed 
'  for  the  sole  reason  that  the  proceeding  was  hot  framed  for  such  re- 
lief. The  vacating  of  the  decree  for  distribution  was  affirmed,  and 
it  is  now  said  that  such  affirmance  was  error,  because  the   unre- 
voked letters  were  conclusive  proof  of  Patterson  s  title  as  husband 
and  must  uphold  the  decree  of  distribution   until  themselves  va- 
cated in  a  proper  direct  proceeding.     That  presents  the  sole  ques- 
tion on  this  appeal.     The  appellant's  argument  is  that 'the  next 
of  kin  claim  under  and  in  affirmance  of  the  order  appointing 
Patterson  administrator  and  carmot,  therefore,  at  the  same  time 
attack^it  collaterally.     But  they  do  not  attack  it  at  all.     They  ad- 
mit and. recognize  the  authority  of  Patterson  as 'administrator,  and 
concede  that  the  order  unrevoked  is  conclusive  proof  of  that  author- 
ity. The  Code  gives  such  effect  to  the  order,  ana  admitting  its  force, 
they  ask  that  the  lawful  administrator  make  an  honest  and  lawful 
distribution.  There  is  no  inconsistency  in  their  position,  for  the  order 
is  not  conclusive  upon  the  reasons  and  facts,  not  jurisdictional,  which 
led  to  it  as  against  parties  not  cited,  not  appearing,  and  who  have 
in  no  manner  been  neard  in  respect  to  them.     The  order  does  not 
fall,  is  not  revoked,  or  even  shaken  in  its  authority  by  proof  in  the 
proceeding  for  distribution  that  Patterson  never  was,  in  fact,  hus- 
band.    There  is  no  estoppel  which  goes  behind  it  and  makes  the 
reason  which  led  to  it  a  fact  conclusively  established  in  a  case 
where  the  next  of  kin  were  neither  notified  nor  appeared.     A 
creditor  may  be  appointed  where  it  appears  that  there  is  no  next 
of  kin.     On  his  accounting  can  it  be  that  the  next  of  kin  actually 
existing  may  not  asseil  their  right  to  distribution  and  contest  the 
validity  or  amount  of  the  creditor's  debt?     For  them  the  question 
who  shall  distribute  may  be  quite  immaterial  and  induce  a  waiver 
of  the  prior  right  which  might  be  enforced,  but  such  waiver  would 
be  fatal  if  by  it  the  question  to  whom  distribution  should  be  made 
is  finally  foreclosed.      I  can  see  no  reason  for  such  a  doctrine. 
There  is  no  attack  upon  the  order  granting  the  letters  either  col- 
lateral or  direct.     On  the  contrary,  it  may  stand  consistently  with 
the  relief  asked.     None  of  the  cases  cited  by  the  appellant  estab- 
lish the  doctrine  for  which  he  contends.     Most  of  them  were  ob- 
viously cases  in  which  the  relief  sought  necessarily  required  the 
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vacating  or  destiniction  of  the  prior  order  as  in  HanMns  v.  Turner^ 
10  L.  Rep.  Ch.  Div.  372,  in  wuich  the  suit  was  for  administration, 
and  the  relief  involved  a  vacating  of  the  order  of  the  probate 
<ii vision.  Porter  v.  Purdy,  29  N.  Y.  106 ;  47  St  Rep.  870,  states 
the  familiar  rule  that  an  adjudication  cimnot  be  destroyed  by  a 
mere  collateral  attack.  In  Caujolle  v.  Curtiss,  13  Wa!l.  465,  there 
was  a  judgment  of  a  state  court  in  a  suit  for  administration  in- 
volving the  question  who  was  next  of  kin,  in  which  all  parties  had 
been  heard,  and  it  was  held  conclusive.  In  the  Roderigas  case^ 
63  N.  Y.  460,  it  was  a  jurisdictional  fact  which  was  sought  to  be 
disproved  to  the  necessary  destruction  of  the  order  founded-  upon 
it.  Here  no  jurisdictional  fact  was  assailed,  nor  was  the  order 
founded  upon  it  attacked  or  quest ioned.  In  Bolton  v.  Schrienery 
135  N.  Y.  65 ;  47  St.  Rep.  870,  the  plaintiflfe  in  ejectment  chiimed 
as  heirs  at  law  and  could  only  succeed  by  annulling  the  probate  of 
a  will  carrying  the  estate  elsewhere,  and  sought  to  do  so  by  con- 
tradicting the  fact  of  inhabitancy.  Obviously  none  of  these  cases 
furnish  the  rule  in  the  one  before  us,  for  here  the  order  may  stand, 
and  is  left  to  stand,  consistently  with  the  relief  granted. 

What  is  said  as  to  the  conduct  of  the  next  of  kin  in  so  long 
postponing  their  attack  will  assume  importance  if  the  sureties  of 
Fatteraon  are  sued,  but  is  at  present  immaterial. 

We  see  no  reason  for  disagreement  with  the  general  term  and 
its  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 

Elizabeth  S.  Edgegomb,  App'lt,  v.  Sarah  E.  Buckhout  as 
Administratrix,  etc.,  Resp't* 

{Court  ofAppeaU,  Filed  June  11, 1895.) 
1.  Contract— Breach. 

The  mere  fact  of  a  contemplated  marriage,  or  the  marriage  itself,  does 
not  necessarily  as  matter  of  law,  disqualify  a  woman  from  rendering  ser- 
vices and  performing  her  agreement  as  a  houselteeper ;  the  question  as  to 
whether  the  marriage  affords  ground  for  her  discharge  is  properly  sub- 
mitted to  the  jury. 

S.  Evidence— Opinion. 

Where,  in  an  action  to  recover  for  services  as  a  housekeeper,  it  appeared 
that  the  employer  was  a  man  of  wealth  and  his  establishment  was  con- 
ducted on  a  lavish  scale  of  expenditure,  a  witness,  who  stated  that  she  had 
conducted  boarding  houses  of  the  highest  class  in  the  city  of  New  York, 
had  hired  many  housekeepers  and  paid  them  their  wages  and  that  their 
services  were  fairly  worth  the  amount  paid,  is  competent  to  express  an 
opinion  as  to  the  value  of  plaintiff's  services. 

8.  Appeal — Court  op  appeals.  . 

An  appeal  to  the  court  of  appeals  from  an  order  of  the  general  term  af- 
firming on  the  facts  an  order  denying  a  motion  for  a  new  trial  upon  the 
minutes  of  the  trial  court,  does  not  bring  up  for  review  the  questions  de- 
termined by  the  general  term  upon  appeal  from  such  order. 

Appeal  from  order  of  the  general  term  of  the  supreme  court  in 
the   second  judicial  department,   which  reversed  a  judgment  in 
» Reversing  64  St.  Rep.  320. 

St.  Rep.,  Vox.  LXVI.         81 
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favor  of  plaintiff  entered  upon  a  verdict,'  and  also  revei-sed  aa 

order  denying  a  motion  for  a  new  trial,  and  granted  such  motion. 

Daniel  B,  Thompson^  for  app'lt;  Louis  0.  Van  Doren^  for  resp't. 

Pkckham,  J. — The  plaintiff  brought  this  action  to  recover  for 
services  as  housekeeper,  which  she  alleged  in  her  complaint  herein 
she  had  performed  for  one  EckfoVd  Webb  under  an  agreement 
that  she  should  perform  them  up  to  the  death  of  Mr.  Webb,  he 
agreeing  with  her  that  she  should  be  compensated  for  such  service 
by  a  provision  in  his  will,  by  which  she  would  have  a  life  estate 
in  the  house  No.  78  Rush  street,  .in  the  city  of  Brooklyn,  $5,000 
in  cash  and  $3,000  in  value  of  railway  bonds.  The  plaintiff 
alleged  the  performance  of  the  contract  on  her  part,  the  death  of 
the  other  party  to  the  agreement,  Mr.  Webb,  and  his  failure  to 
make  any  provision  for  her  in  his  will.  It  was  also  alleged  that 
the  reasonable  com pen.sation  for  the  services  actually  performeti  by 
the  plaintiff  would  be  the  sum  of  $18,000,  no  part  of  which  had 
been  paid  to  the  plaintiff,  and  she  demanded  judgment  therefor 
against  his  administratrix,  with  interest  from  October  1,  1893,  the 
date  of  the  death  of  Mr.  Webb. 

The  defendant  put  in  an  answer  denying  the  agreement,  alleg- 
ing that  the  plaintiff  had  been  fully  paid  for  all  services  rendered 
by  her  to  the  deceased,  and  also  allegmg  that  the  plaintiff,  long 
prior  to  the  death  of  Mr.  Webb,  had  he»*self  terminated,  canceled, 
discharged  and  abandoned  the  contract.  Other  defenses  were  set 
up  in  the  answer  which  are  not  necessary  to  state. 

It  appears  upon  the  trial  that  the  deceased,  Mr.  Webb,  was  a 
man  aoout  sixty  years  of  age,  very  large  in  person  and  somewhat 
helpless  on  that  account  Sometime  in  1881,  he  engaged  the 
plaintiff,  who  was  then  an  unmarried  woman  of  about  forty  years 
of  age,  to  become  his  housekeeper  and  to  perform  such  other  ser- 
vices as  might  be  required  of  her  from  time  to  time.  The  agree- 
ment was  that  the  plaintiff  should  perform  such  services  for  Mr. 
Webb  up  to  the  time  of  his  death,  for  which  she  was  to  be  com- 
pensated as  stated  in  the  complaint.  Pursuant  to  the  agreement 
the  plaintiff  then  entered  into  the  service  of  Mr.  Webb  an<l  re- 
mained in  his  service  between  eight  and  nine  years.  She  proved 
the  character  of  the  services  which  she  rendered,  which  were  not 
alone  those  pertaining  to  an  ordinary  housekeeper,  but  included 
services  of  a  personal  nature,  necessitating  constant  attendance 
upon  Mr.  Webb.  They  included  also  the  purchase  of  supplies 
for  tiie  house  and  table,  the  hiring  of  servants,  the  superintendence 
of  their  work,  paying  the  bills  of  the  establishment,  attending  to 
the  sewing  and  mending  and  doing  many  other  services  which 
were  stated  in  detail  by  the  plaintiff  and  her  witnesses.  Some- 
time in  the  spring  or  early  summer  of  the  year  1889,  the  plaintiflf 
left  tlie  service  of  Mr.  Webb  under  circumstances  which  she  stated 
in  her  testimony.  They  were  in  substance  that  upon  informing 
Mr.  Webb  that  she  had  received  an  offer  of  marriage  from  her 
{)resent  husband,  Mr.  Edgecomb,  and  asking  his  advice  as  to  her 
acce{)tance  of  it,  he  stated  that  he  had  no  advice  to  give  and  be- 
came quite  angry.    The  conversation  was  continued  regarding  the 
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question  of  her  ability  to  render  to  Mr.  Webb  the  services  which 
she  had  theretofore  rendered,  if  she  married  Mr.  Edgecomb,  and 
Mr.  Webb  said  that  she  would  not  be  able  to  render  him  such  ser- 
vices, that  her  husband  would  not  permit  it  and  that  he  would 
not  have  any  married  man  arcKind  his  house.  The  plaintiff  re- 
plied that  she  had  spoken  with  Mr.  Edgecomb  in  regai-d  to  the 
matter  and  that  he  was  perfectly  willing  that  she  should  continue 
to  render  the  same  services  that  she  had  before  rendered  and  that 
unless  he  were  willing  that  she  should  do  so  she  would  not  marry 
him.  In  addition  she  said  she  would  if  Mr.  Webb  preferred  it 
take  a  house  with  her  husband  and  give  to  Mr.  Webb  the  best 
rooms  in  it  and  render  to  him  the  same  services  she  had  liereto- 
fore  rendered  him  ;  or  if  he  chose  she  would  have  Mr.  Edgecomb 
come  to  the  house  and  she  would  continue  to  give  the  same  servi- 
ces to  Mr.  Webb  under  those  circumstances;  or  she  would  have 
Mr.  Edgecomb  remain  where  he  was  and  she  would  in  that  case 
continue  to  render  the  services  until  Mr.  Webb  died,  and  that  dur- 
ing the  little  space  of  a  wedding  tour  which  she  would  like  to 
take,  she  would  have  her  stepmother  come  and  perform  the  same 
services  for  Mh  Webb  that  the  plaintiff  had  been  performing. 
The  testimony  shows  that  it  was  not  an  alternative  demand  on 
the  part  of  the  plaintiff  that  the  contract  should  be  modified,  from 
that  which  was  originally  made.  The  evidence  shows  a  statement 
on  her  part  of  her  willingness  to  stand  by  the  contract  that  she 
had  made  and  a  statement  that  her  proposed  husband  was  en- 
tirely willing  that  she  should  do  so,  and  then  she  offered  at  the 
option  of  the  deceased  other  propositions  in  relation  to  taking  a 
bouse,  etc.,  which  have  just  been  stated. 

The  result  of  this  was  that  Mr.  Webb  discharged  her  and  gave 
her  three  weeks  in  which  to  leave  his  house.  It  is  plain  and  the  jury 
have  found  that  the  discharge  was  given  by  Mr.  Webb  solely  for 
the  reason  that  he  refused  to  accept  the  services  of  plaintiff  as  a 
married  woman,  and  his  notification  to  her  that  she  might  h^ve 
three  weeks  in  which  to  leave  was  based  solely  upon  his  determi- 
nation to  refuse  at  all  events  the  services  of  the  plaintiff  as  a  mar- 
ried woman.  He  stated  that  he  would  not  have  a  married  woman, 
and  that  he  wanted  an  unmarried  woman  to  perform  the  services 
which  he  required. 

The  plaintiff  left  the  house  pursuant  to  the  notification  of  Mr. 
Webb  and  soon  thereafter  was  married  to  Mr.  Edgecomb,  and  the 
two  left  for  Europe.  They  were  gone  several  years  and  she  return- 
ed a  short  time  prior  to  Mr.  Webb's  death,  in  October,  1893,  and 
soon  after  that  event  the  plaintiff  brought  this  action  to  recover 
for  the  value  of  the  services  performed  by  her  during  the  time 
she  was  in  his  employ. 

The  learned  judge  upon  the  trial  submitted  to  the  jury  the 
question  as  to  what  the  terms  of  the  agreement  between  Mr.  Webb 
and  the  plaintiff  wera  If  they  found  that  the  agreement  was  as 
testified  to  on  the  part  of  the  plaintiff,  the  second  question  sub- 
mitted to  them  was  that  relating  to  her  performance  of  the  agree- 
ment thus  proved.  lie  stated  to  the  jury  that  the  contention  on 
the  part  of  the  plaintiff  was  that  she  had  been  ready,  willing,  and 
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able  at  all  times  to  continue  to  serve  Mr.  Webb,  and  that  the  re- 
lations between  them  were  severer!  not  by  any  wrongful  act  on 
her  part,  and  she  claimed  that  his  discharge  of  her  was  wrong- 
ful in  the  sense  that  her  contemplated  marriage  did  not  constitute 
any  just  ground  in  and  of  itself  for  her  discharge. 

The  learned  judge  then  said  to  the  jury  :  "If  the  effect  of  the 
marriage  of  the  plaintiff  with  Mr.  EJgecomb  was  such  as  to  ren- 
der it  practically  impossible  for  her  to  continue  thereafter  to  ren- 
der tlie  services  as  housekeeper  which  were  contemplated  by  the 
agreement  between  her  and  Mr.  Webb,  this  contract  was  ended  by 
her  act,  and  as  the  contract  is  an  entirety,  she  lost  all  right  to  re- 
cover in  the  action.     *     *     * 

'* She  testified  that  the  husband  was  entirely  willing  to  allow 
her  to  remain  there  just  as  she  had  remained  before,  to  allow  her 
to  do  just  what  she  had  done  before,  to  perform  all  those  various 
services  which  have  been  narrated  with  so  much  detail  in  your 
hearing  during  this  trial,  and  you  are  asked  to  conclude,  there- 
fore, that  there  was  no  necessary  obstacle  to.  the  continuance  of 
that  relation  arising  out  of  the  new  relation  which  she  was  about 
to  form  and  did  form  with  the  gentleman  who  became  her  hus- 
band. In  other  words,  you  are  told  that  this  new  relation  was 
not  incompatible  with  the  continuation  of  the  old  one,  and  that 
the  husband  had  no  claims  or  rights  as  to  his  wife  whioh  rendered 
it  improper,  if  not  impracticable,  for  her  to  go  on  and  do  what  she 
had  been  doing  befora     *     *     * 

"  I  leave  it  to  you  as  a  question  of  fact  to  determine  whether  or 
not  the  effect  of  the  marriage  was  to  render  it  practically  impossi- 
ble for  the  plaintiff  to  continue  to  render  the  same  services  as  she 
had  rendered  before.  ♦  *  *  If  you  shall  find  that  the  effect 
of  the  marriage  she  was  about  to  contract  took  it  out  of  her  power 
to  perform  the  contract,  then  she  canrjot  recover  at  all.  If  such 
was  not  the  effect  of  the  marriage,  and  if  you  shall  find  that  itwa3 
practicable  for  her  to  go  on  and  do  just  what  she  did  before,  and 
that  Mr.  Edgecomb,  her  husband,  was  willing  that  she  should  go 
on  and  do  just  as  she  did  before,  then  Mr.  Webb  was  not  in  a 
position  to  break  off  the  relations  till  something  actually  occurred 
which  made  it  certain  that  she  should  not  go  on. 

"  Of  course,  he  was  under  no  obligations  to  make  any  change  in 
his  household  to  accommodate  the  husband.  He  was  under  no 
obligation  to  admit  him  there,  either  as  the  spouse  of  this  lady  or 
as  -a  visitor  for  any  purpose  whattwer,  or  to  sacrifice  one  moment 
of  the  time  which  the  plaintiff  engaged  should  be  devoted  to  him 
in  order  that  she  might  devote  it  to  lier  husband  ;  but  he  was  not 
justified  in  breaking  of  the  relation  if  it  were  practicable  tliat  the 
relation  should  continue  as  it  had  continued  and  as  it  was  intend- 
ed to  continue  by  the  contract,  if  she  did  everything  to  render 
such  a  result  possible." 

Several  written  que.«!tions  were  submitted  to  the  jury,  which 
they  answered.  They  found  the  agreement  as  testified  to  on  the 
part  of  the  plaintiff;  they  found  that  Mr.  Webb  dismissed  plaitit- 
iff  from  bis  service  because  she  became  engaged  to  Mr.  Edge- 
comb  j  they  found  that  the  marriage  of  the  plaintiff  to  Mr.  Edge* 
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comb  did  not  make  it  practically  impossible  for  her  to  continue 
to  perform  such  services  as  she  ha<i  agreed  to  perform  as  house- 
keeper for  Mr.  Webb,  and  that  the  plaintiflE  did  not  voluntarily 
leave  or  abandon  the  service  of  Mr.  Webb  upon  entering  into 
her  marriage  engagement  Also  that  the  plaintiff  had  not  been 
paid  for  such  services  as  she  rendered  to  Mr.  Webb.  Tbey  also 
found  that  the  fair  and  reasonable  value  b{  such  services  as  plaint- 
iff rendered  to  Mr.  Webb  was  $85  per  month,  and  they  found  a 
general  verdict  for  the  sum  of  $8,330. 

The  defendant  appealed  to  the  general  term  from  the  judgment 
entered  upon  the  verdict,  and  that  court  held  that  the  question  re- 
specting the  ri^ht  of  the  deceased  to  discharge  the  plaintiff  should 
have  been  decided  as  a  question  of  law  by  the  trial  court,  and 
that  as  a  matter  of  law  the  marriage  of  the  plaintiff  wrought  such 
a  change  in  the  plaintiff  herself  as  to  disqualify  her  from  the  per- 
formance of  her  contract  with  Mr.  Webb,  and  that  Mr.  Webb  was 
justified  in  construing  her  proposed  marriage  as  a  rescission  of  the 
contract  on  her  part,  and  discharging  her  for  that  cause. 

Treating  the  question  as  one  of  law  simply,  we  are  of  opinion 
that  the  general  term  erred  in  its  conclusion  as  above  stated.  We 
agree  that  the  services  contracted  for  in  this  case  were  those  en- 
tirely of  a  personal  nature,  admitting  of  no  substitution  of  any 
other  individual,  either  as  master  or  servant.  The  masterselected 
the  servant  and  the  servant  chose  the  master.  Submission  to  the 
master  s  will  is  the  law  of  this  contract,  as  it  was  of  that  in  Laci/ 
V.  Oetman,  119  N.  Y.  109-115  ;  28  St.  Rep.  546.  Of  course  the 
masters  will  must  be  lawful  and  reasonable,  and  of  such  a  nature 
must  be  his  orders,  and  a  breach  of  the  agreement  to  render  such 
services  as  were  therein  provided  for  and  intended  in  this  case 
would  be  ample  justification  to  the  master  for  the  discharge  of  the 
servant,  the  plaintiff  herein.  But  we  are  of  the  opinion  that  the 
mere  fact  of  a  contemplated  marriage,  or  the  marriage  itself,  would 
not  as  matter  of  law  render  the  plaintiff  incompetent,  or  necessarily 
disqualified,  to  perform  the  services  whic.li  had  been  contemplated 
in  the  agreement  between  the  parties.  The  general  term  is  in  er- 
ror when  the  learned  judge  speaking  for  it  says  that  the  evidence 
showed  the  deceased  Mr  Webb  had  contracted  for  the  services  of 
an  unmarried  woman.  He  had  contracted  for  the  plaintiff's  serv- 
ices, and  at  the  time  she  happened  to  be  unmarried.  But  there 
was  nothing  in  the  nature  of  those  services  which  rendered  it 
legally  impossible  for  the  plaintiff  to  perforin  them  as  a  married  , 
woman,  or  which  necessarily  disqualified  her  from  their  perform- 
ance upon  her  marriage.  If  her  husband  were  entirely  willing 
that  she  should  perform  them,  and  that  she  should  remain  in  the 
house  of  Mr.  Webb  separated  from  her  husband,  he  continuing  to 
reside  where  he  had  resided  up  to  that  time,  how  can  it  be  said  as 
matter  of  law  that  this  marriage  necessarily  rendered  the  plaintiff 
incompetent  to  perform  her  agreement?  If,  after  the  marriage 
had  taken  place,  the  deceased  had  found  that  the  services  of  the 
plaintiff  were  not  being  rendered  as  they  theretofore  had  been,  on 
account  of  the  fact  that  she  had  a  husband  wlio  claimed  any  por- 
tion  of  her  time  and  services,  or  who  claimed  or  endeavored  to  ex- 
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ercise  the  right  to  be  in  the  house  of  the  deceased  at  any  time, 
then  there  would  have  been  justification  for  the  discharge  of  the 
plaintiflE  by  Mr.  Webb.  But  so  long  as  the  plaintiff  continued  in 
the  faithful  performance  of  the  agreement  which  she  had  thereto- 
fore entered  into  with  Mr.  Webb,  the  fact  that  the  plaintiff  had  a 
husband  would,  under  the  circumstances,  be  wholly  immaterial, 
provided,  of  course,  that  the  husband  claimed  no  right  to  and  did 
not  in  fact  come  to  the  house  of  the  deceased  and  make  no  claim 
for  the  presence  or  service  of  the  plaintiff  at  his  house  or  for  her 
time.  It  is  true  that  marriage  is  not  only  a  contract  but  an  insti- 
tution, as  said  by  the  learned  court  below,  and  that  it  not  only 
creates  rights  and  makes  obligations,  but  that  it  confers  a  status 
But  so  long  as  the  husband  claims  no  rights  arising  from  the  mar- 
riage contract,  and  is  on  the  contrary  entirely  willing  that  the  wife 
shall  continue  as  theretofore  in  the  full  performance,  separated 
and  apart  from  her  husband,  of  her  obligations  to  another,  it  can- 
not be  said  that  the  wife  necessarily  and  simply  by  virtue  of  the 
marriage  disables  or  disqualifies  herself  from  performing  her  earlier 
agreement,  and  that  as  long  as  she  does  perform  it  in  every  re- 
spect as  fully  ai»d  completely  as  she  ever  did,  and  the  husband 
claims  and  exercises  no  rights  whatever  over  her  or  in  regard  to  her 
other  obligations  or  duties,  the  party  with  whom  such  earlier  con- 
tract has  been  made  has  no  right  to  treat  it  as  rescinded  on  the 
sole  ground  of  the  marriaga 

It  was  not  error,  therefore,  of  which  the  defendant  can  complain 
that  the  trial  judge  left  it  to  the  jury  to  say  whether  the  fact  of 
the  marriage  of  the  plaintiff  aflforded  ground  for  her  discharge  by 
the  deceased,  for  it  left  the  defendant,  his  administratrix,  a  chance 
for  success  which  was  not  open  to  her  if  the  question  were  to  be 
decided  as  one  of  law.  The  single  fact  of  the  marriage,  when  con- 
sidered with  reference  to  the  other  facts,  did  not  furnish  such 
ground. 

As  the  general  term  rcvereed  the  judgment  and  granted  a  new 
trial  and  the  plaintiflE  has  appealed  from  such  order  and  given  the 
usual  stipulation  that  in  case  of  its  nflfirmance  judgment  absolute 
shall  go  against  her,  the  defendant  urges  that  even  if  the  general 
term  were  in  error  on  the  ground  above  stated  in  granting  the  new 
trial,  yet  still  the  order  can  be  maintained  on  the  ground  of  the 
error  of  the  trial  judge  in  the  admission  of  certain  testimony  winch 
will  now  be  considered.  The  defendant  alleges  that  the  trial  court 
erred  in  allowing  the  witness,  Mi's.  Mann,  to  testify  to  the  value 
of  the  services  of  a  housekeeper.  The  witness  testified  slie  had 
been  in  the  habit  of  hiring  household  servants  for  many  years  in 
the  city  of  New  York.  She  had  been  the  proprietress  of  several 
boarding  houses  of  the  highest  class  where  very  rich  people, asshe 
said,  were  accustomed  to  board,  and  where  everything  had  been 
conducted,  as  she  described  it,  "in  first-class  style."  She  had  dur- 
ing that  time  hired  many  housekeepers  and  paid  them  wages  for 
their  services,  and  she  testified  that  their  services  were  fairly  worth 
the  amounts  she  had  paid  to  them.  She  also  said  ttiat  housekeep- 
ers in  her  employ  never  did  any  sewing,  never  did  any  purchasing, 
never  did  any  paying  of  bills,  never  did  any  hiring  or  aischai^ging 
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of  servanta  It  bad  been  proved  that  such  services  had  been  per- 
formed by  the  plaintiff  for  Mr.  Webb.  The  witness  gave  her  opin- 
ion of  the  value  of  the  plaintiff's  services,  not  including  her  sew- 
ing as  a  seamstress ;  and  she  also  testified  that  she  had  seen  the 
plaintiff  at  various  times  doing  sewing  of  all  kinds,  making  sheets 
and  pillow  cases,  mending  clothing  of  the  deceased  and  doing  other 
things  of  that  nature,  and  she  testified  that  such  services,  assum- 
ing they  were  in  each  month  of  about  the  same  proportion  as 
they  had  been  when  noticed  by  the  witness,  were  worth  $20  per 
month.  The  defendant  objected  to  all  this  evidence  in  due  time  on 
the  .ground  that  it  was  incompetent  and  immaterial  and  also  on 
the  ground  that  the  witness  was  not  shown  to  be  an  expert,  and 
that  the  value  of  the  services  of  the  class  of  housekeepers  engaged 
by  the  witness  for  work  in  such  establishments  as  she  conducted 
furnished  no  standard  for  measuring  the  value  of  the  services  of 
the  plaintiff  to  the  deceased  Mr.  Webb.  It  had  appeared  in  evi- 
dence that  Mr.  Webb  was  a  man  of  considerable  means  ;  that  his 
establishment  was  conducted  on  quite  a  lavish  scale  of  expendi- 
tures ;  that  his  table  was  of  the  best,  furnished  with  wines  and  the 
best  and  earliest  that  the  market  afforded  in  the  way  of  game, 
vegetables,  fruit  and  other  things;  that  he  kept  carriages  and 
horses  and  lived,  in  fine,  as  a  man  of  quite  large  means.  It  was 
also  objected  that  the  services  of  the  plaintiff  as  a  seamstress  were 
outside  of  and  beyond  that  which  was  alleged  in  the  complaint, 
which  merely  set  forth  the  employment  of  the  plaintiff  as  a  house- 
keeper, and  that  that  was  exclusive  of  any  services  of  the  nature 
of  tnose  of  a  seamstress,  and,  therefore,  evidence  of  the  value  of 
such  services  was  incompetent 

We  are  of  opinion  that  these  objections  should  not  be  sustained. 
The  term  "housekeeper"  does  not  admit  of  any  clear,  accurate  and 
arbitrary  limitation  as  to  the  character  of  the  services  which  are 
embraced  within  the  duties  of  such  a  person.  Those  duties  are 
not  very  strictlv  defined  by  such  an  expressioa  Generally  speak- 
ing, we  know  that  it  has  reference  to  services  performed  in  taking 
care  of  a  house  in  connection  with  the  inmates  residing  therein,  but 
exactly  what  special  and  particular  duties  are  to  be  regarded  as 
embraced  with  the  term  must  almost  always  be  decided  by  the 
duties  which  are  actually  performed  under  the  agreement  as  made. 
In  this  case  the  character  of  the  duties  was  specifically  detailed  by 
the  plaintiff  and  by  various  witnesses,  all  of  whom  went  at  quite 
great  length  into  a  description  of  the  same ;  and  it  is  seen  that  the 
term  housekeeper  in  fact  embraced  duties  not  limited  by  the  mere 
control  and  taking  care  of  the  house  itself.  Probably  it  would  be 
impossible  to  show  the  value  of  such  services  by  an  individual 
who  had  herself  performed  precisely  the  same  kind  of  services  for 
another  individual  situated  exactly  as  was  the  deceased  and  in 
substantially  the  same  neighborhood.  Obviously  all  that  the  plaint- 
iff could  do  in  order  to  show  the  value  of  her  services  was  to  call 
those  people  who  had  been  engaged  in  the  hiring  of  individuals  to 
do  the  same  class  of  services  in  some  respects,  although  not  to  the 
«ame  extent  or  precisely  of  the  some  character  as  those  which 
were  performed  by  the  plaintiff.  For  this  purpose  she  called  Miu 
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Maan,  who  had  been  in  the  habit  of  hiring  housekeepei's  to  da 
such  work  as  she  described  when  on  the  stand,  and  not  one  of 
them  had  been  hired  to  do  all  the  services  which  had  been  per- 
formed by  the  plaintiff.  It  was  competent  to  show  that  the  house- 
keepers thus  employed  were  paid  a  certain  sum  per  month,  and 
that  their  services  were  fairly  worth  the  amount  which  was  paid 
to  them.  The  same  may  be  said  with  regard  to  the  value  of 
the  plaintiff's  services  as  seamstress.  Mrs.  Mann  knew  the  value 
of  the  services  of  such  an  individual  engaged  in  substantially  the 
same  neighborhood  and  doing  exclusively  that  kind  of  work;  but^ 
as  the  plaintiff  did  not  confine  herself  exclusively  to  those  duties, 
she  did  not  earn  as  much  in  that  capacity  alone  as  did  the  hired 
seamstress,  who  devoted  the  whole  of  her  time  to  that  work.  The 
witness  assumed  a  certain  proportionate  time  that  the  plaintiff 
gave  to  her  work  as  a  seamstress  and  gave  as  her  opinion  an  amouut 
which,  as  she  thought,  would  be  the  fair  value  of  the  services  thus 
performed.  In  this  we  see  no  error.  It  was,  as  we  have  said,  the 
beat  that  the  situation  permitted  plaintiff  to  do;  in  other  words, 
the  best  evidence  that  the  nature  of  the  case  afforded,  and.  there- 
fore, it  was  not  incompetent,  because  it  left  the  value  of  plaintiff  s 
services  as  actually  rendered  .somewhat  indefinite  and  vague. 

The  defendant  urges  another  ground  for  the  affirmance  of  this 
order  based  upon  the  practice  followed  herein.  It  seems  that  the 
order  at  first  made  by  the  general  term  was  one  simply  reversing 
the  judgment  and  granting  a  new  trial.  The  action  had  been  trie<l 
before  a  jury,  and  upon  the  coming  in  of  the  verdict  a  motion  had 
been  made  to  set  it  aside  and  for  ia  new  trial  on  the  minutes  of  the 
judga  That  motion  was  denied  and  an  appeal  by  defendant  was 
taken  from  the  order  denying  it  as  well  as  from  the  judgment  en- 
tered upon  the  verdict  of  the  jury.  Subsequent  to  the  reversal  of 
the  judgment  and  upon  affidavits  of  plaintiff's  attorney  and  upoa 
an  order  to  show  cause,  the  order  of  the  general  term  was,  upon 
motion  of  the  plaintiff,  amended  in  such  a  way  that  the  general 
term  reversed  the  judgment  upon  the  exceptions  alone,  and  it  also- 
ordered  that  the  order  of  the  trial  court  denying  defendants  motion 
for  a  new  trial  should  be,  and  it  thereby  was,  affirmed  upon  the 
facts.  The  defendant's  counsel  now  contends,  as  we  understand 
him,  that  the  questions  reviewed  by  the  general  term  and  arising 
upon  the  appeal  from  the  order  denying  defendant's  motion  for  a 
new  trial  on  the  ground  thai  the  verdict  was  against  evidence  and 
for  excessive  damages  should  be  regarded  as  before  tliis  court  We 
are  not  authorized  to  exercise  such  jurisdiction.  If  the  order  of 
the  general  term  had  stood  as  it  was  originally  made  and  an  ap- 
peal had  been  taken  to  this  court,  we  should  have  had  to  dismiss 
the  appeal  or  affirm  the  order  with  costs,  because  it  would  not 
have  a[)peared  under  such  circumstances  that  the  reversal  of  the 
judgment  by  the  general  term  was  founded  on  questions  of  law 
only,  the  facts  having  been  passed  upon  adversely  to  the  then  ap- 
]>ellants.  The  general  term  knew  what  ground  sit  took  in  revers- 
ing the  judgment  and  granting  a  new  trial,  and  upon  applicntic»n 
to  it  by  the  plaintiff,  after  notice  to  the  defendant,  it  deliberately 
amended  its  former  order  and  showed  that  it  had  passed  upon  the 
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facts  and  affirmed  the  order  denying  the  motion  for  a  new  trial, 
and  that  it  reversed  the  judgment  upon  exceptions,  or,  in  other 
words,  upon  questions  of  law  only,  the  facts  having  been  passed 
upon  by  it  unfavorably  to  the  defendant 

In  this  case,  as  in  otliers,  we  can  only  review  the  questions  of 
law  arising  upon  the  exceptions.  Harris  v.  Burdeit^  73  N.  Y.  136,. 
139 ;  Snebly  v.  Conntr,  78  id.  218  ;  Kennicatt  v.  ParmaUe,  109  id. 
650 ;  15  Sl  Rep.  515;  Mickee  v.  Wood  &  Co.,  144  N.  Y.  613  ;  64 
St  Rep.  214. 

We  think  the  trial  judge  committed  no  error  prejudicial  to  de- 
fendant, and  that  the  order  of  the  general  term  reversing  the 
judgment  and  granting  a  new  trial  must  be  reversed  and  the  judg- 
ment upon  the  verdict  affirmed,  with  costa 

All  concur. 

Ordered  accordmgly. 

Louisa  Carlson,  Resp*t,  v.  Maria  L.  Winterson,  App'lt' 

{Court  of  Appeals,  Filed  June  11,  1895.) 
Appkau— Restitution  . 

A  motion  for  restitution,  under  section  1838  of  the  Code,  upon  the  re- 
▼ersal  of  the  judgment,  may  be  made  in  the  court  that  reverses  the  judg- 
ment, or  at  the  general  term  of  the  court  to  which  the  case  has  been 
remitted  and  is  ];)ending,  if  that  court  has  a  general  term. 

Appeal  from  order  of  the  general  term  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  which  reversed 
an  order  of  the  general  term  of  the  city  court  of  New  York 
vacating  and  setting  aside  by  virtue  of  an  execution  issued 
herein  a  sale  by  the  sheriflE  of  real  estate  which  belonged  to  the 
defendant 

F.  K  Bullard,  for  app'lt ;  Hector  M,  Hitchings^  for  resp*t 

Haight,  J.  — The  plaintiff  recovered  a  judgment  against  the 
defendant  ifor  the  sum  of  $637.15  in  the  city  court  of  New  York, 
which  was  affirmed  in  the  general  term  of  that  court',  but  subse- 
quently reversed  in  the  general  term  of  the  court  of  common 
pleas.  In  the  meantime  the  sheriff  had  sold  for  the  sum  of  $711 
certain  real  property  of  the  defendant  upon  an  execution  issued 
upon  the  judgment  to  Hector  M.  Hitchings,  the  plaintiff's  attorney, 
to  whom  the  judgment  had  been  assigned.  No  stay  was  procured 
pending  the  appeala  Upon  the  reversal  of  the  judgment  by  the 
general  term  of  the  court  of  common  pleas  the  case  was  remitted 
to  the  city  coui-t  for  a  new  trial.  Thereu[»on  the  defendant  moved 
in  the  general  term  of  that  court  for  an  order  setting  aside  the 
sale  of  her  real  estate,  which  motion  was  granted ;  but  on  appeal 
to  the  general  term  of  the  court  of  common  pleas  the  order  was 
reversed. 

It  in  contended  that  the  general  term  of  the  city  court  had  no  ^ 
power  to  make  the  order. 

Section  1323  of  the  Code  of  Civil  Procedure  provides- that : 
*' When  a  final  judgment  or  order  is  reversed  or  modified,  upon 

>  Reversing  64  St.  Rep.  118. 
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an  appeal,  the  appellate  court,  or  the  general  term  of  the  same 
<3ourt,  as  the  case  rnav  be,  may  make  or  compel  restitution  of 
property,  or  of  a  right  lost  by  means  of  an  erroneous  judgment  or 
order ;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good  faith 
for  valua" 

The  language  used  is  somewhat  obscure.  Under  the  old  Code 
of  Procedure,  the  appellate  court  was  empowered  to  award  resti- 
tution. Under  the  present  Code,  the  words,  "  or  the  general  term 
of  the  same  court,  as  the  case  may  be,"  have  been  added.  What 
do  they  mean  ?  Do  they  refer  to  the  appellate  court  in  which  the 
oase  has  been  remitted  and  is  pending  r  If  they  refer  to  the  court 
that  reversed  the  judgment,  they  are  surplusage  and  add  nothing 
to  the  section.  The  question  of  restitution  cannot  always  be  dis- 
posed of  by  the  appellate  court  at  the  time  of  the  reversal*  of  the 
judgment  Restitution  cannot  be  ordered  **so  as  to  affect  the  title 
of  a  purchaser  in  good  faith  for  value."  The  facts  with  reference 
to  the  good  faith  of  the  purchaser  would  not  appear  upon  the 
record,  and  consequently  they  must  be  presented  upon  an  inde- 
pendent motion.  No  reason  is  apparent  why  they  may  T)Ot  be  con- 
sidered by  the  court  to  which  the  case  has  been  remitted,  without 
further  burden  to  the  appellate  court,  and  we  are  inclined  to  the 
view  that  such  was  the  intention  and  the  reason  for  the  insertion 
in  the  Code  of  the  new  provision.  It  follows  that  the  motion  may- 
be made  in  the  court  that  reverses  the  judgment,  or  it  may  be 
made  at  the  general  term  of  the  court  to  which  the  case  has  been 
remitted  and  is  pending,  if  that  court  has  a  general  term.  If 
not,  the  motion  must  be  made  in  the  court  that  reversed  the 
judgment 

The  provisions  of  this  section  of  the  Code  have  received  some 
attention  in  Market  National  Bank  v  Pacific  National  Bank,  102 
N.  Y.  464 ;  2  St  Rep.  59 ;  Wright  v.  Nostrand,  100  N.  Y.  616 ; 
Hayes  v.  Nourse,  25  Abb.  (N.  C.)96;  28  St  Rep.  167,  and  other 
oases,  but  in  none  of  them  have  the  provisions  been  fully  con- 
sidered and  the  practice  made  clear.  We  have,  therefore,  thought 
it  advisable  to  reconsider  the  subject  in  order  that  there  may  be  no 
doubt  in  the  future  as  to  the  court  in  which  the  motion  for  resti- 
tution should  be  made. 

The  respondent  in  the  opposing  affidavits  shows  that  the  defend- 
ant has  no  property  other  than  that  sold,  and,  upon  information 
and  belief,  tnat  she  has  conveyed  her  interest  in  that  property. 
Full  justice  may  be  done  the  parties  by  a  modification  of  the 
order. 

The  order  of  the  general  term  of  the  court  of  common  pleas 
should  be  reversed,  and  that  of  the  general  term  of  the  city  court 
modified,  so  as  to  vacate  the  sale  upon  the  defendant  paying  into 
court  the  sum  of  $711  within  such  time  as  shall  be  fixed  by  that 
oourt,  to  abide  the  final  determination  ot  the  action,  without  costs 
of  this  appeal  to  either  party. 

All  concur. 

Ordered  accordingly. 
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William  J.  Dempsey,  Resp't,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  App'lt  * 

(Court  of  Appeals,  Filed  May  S8,  1895.) 

1.  Railroads— Passes. 

A  person,  appointed  to  the  office  of  railroad  policeman  under  §  58,  chap. 
565  of  1891,  is  a  public  officer  within  the  meaning  of  §  5,  art.  18  of  the 
state  Constitution,  prohibiting  a  public  officer  from  receiving  for  his  own 
use  and  benefit  a  free  pass  from  any  corporation. 

2.  Samb. 

But,  where  a  person,  before  the  adoption  of  such  Constitutional  amend- 
ment, entered  into  a  contract  with  the  company,  whereby  he  was  to  receive 
for  his  services  a  fixed  salary  and  an  annual  pass  for  transportation  to  be 
used  in  his  own  or  the  company's  business,  such  pass  is  not  a  '*free  pass" 
within  the  meaning  of  said  Constitutional  provision. 

Appeal  from  an  interlocutory  judgment  of  the  general  term  of 
the  supreme  court  in  the  fourth  judicial  department,  entered  upon 
an  order  wliich  affirmed  an  interlocutory  judgment  in  favor  of 

Slaintiff,  entered  upon  an  order  of  the  special  term  overruling  a 
emurrer  to  the  complaint. 
D,  0.  Oriffinj  for  app'lt ;  P,  W.  Cullinan^  for  resp't. 

Bartlett,  J. — This  is  an  appeal  from  an  interlocutory  judg- 
ment of  the  general  term,  fourth  department,  affirming  an  inter- 
locutory judgment  of  the  special  term  overruling  a  demurrer  to 
the  complaint 

Thp  plaintiff  seeks  in  this  action  to  compel  the  defendant  to 
issue  to  him  for  the  year  1895  an  annual  pass  upon  its  railroad 
in  pursuance  of  a  contract  to  that  effect ;  also  to  recover  damages 
suffered  by  reason  of  the  breach  of  the  contract 

The  defendant  demurred  to  the  complaint  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  action,  its  contention  being  that 
the  plaintiff  is  a  public  officer  and  that  it  cannot  lawfully  perform 
such  contract  and  issue  the  annual  pass  as  it  would  be  a  violation 
of  article  13,  section  5  of  the  Constitution  of  the  state  of  New- 
York  which  went  into  effect  January  1st,  1895,  and  prohibits  a 
public  officer  from  receiving  for  his  own  use  or  benefit  any  free 
pass  from  a  corporation. 

The  plaintiff,  in  March,  1893,  entered  into  a  contract  with  de- 
fendant wherein  it  was  mutually  agreed  that  the  plaintiff  should 
perform  services  for  the  defendant  in  preventing  depredations  up- 
on its  property  by  thieves  and  trespassei-s,  and  that  the  plaintiff 
in  the  performance  of  such  duty  should  at  all  times  be  ready  to 
respond  to  any  demands  made  upon  him  by  the  defendant ;  that 
as  a  consideration  for  such  services  the  defendant  was  to  pay 
plaintiff  a  salary  of  seventy-five  dollars  a  month  and  deliver  to 
nim  an  annual  pass  in  the  usual  form  for  transportation  over  the 
railroad  of  the  Rome,  Watertown  &  Ogdensburg  Railroad  Com- 
pany and  also  over  the  railroa:d  of  the  defendant  to  be  used  by 
plaintiff  whether  engaged  in  the  business  of  the  defendant  or  in 
his  own  private  affaira 

"  Affirming  62  St.  Rep.  686. 
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In  order  to  carry  out  this  contract  the  plaintiflf,  in  July,  1893, 
secured  from  the  governor  of  the  state  an  appointment  to  the 
office  of  railroad  policeman  under  the  Laws  of  1890,  chapter  565, 
section  58,  known  as  the  Railroad  Law. 

The  act  requires  the  appointee  to  take  and  subscribe  the  consti- 
tutional oath  of  office  and  file  it  with  his  commission  in  the  office 
of  the  secretary  of  state,  and  the  latter  certifies  the  fact  to  the 
county  clerk  of  each  county  where  the  policeman  is  authorized  to 
act  The  act  further  provides  that  the  compensation  of  such 
policeman  shall  be  paid  by  the  corporation  for  which  he  is  ap- 
pointed, and  the  appointment  shall  cease  at  the  pleasure  of  the 
corporation. 

The  plaintiflf  at  once  duly  qualified  as  sUch  policeman  and  en- 
tered upon  the  performance  of  the  contract,  and  so  continued  until 
the  first  day  of  January,  1895,  up  to  which  time  both  parties  per- 
formed the  same.  On  the  first  day  of  January,  1895,  the  defend- 
ant refused,  on  demand,  to  issue  its  annual  pass  to  plaintifl[  for  the 
reasons  already  stated,  and  this  action  was  commenced. 

There  are  two  questions  presented  by  this  appeal,  viz. :  Is  the 
plaintill  a  public  officer,  and  does  the  constitutional  provision  refer- 
red to  prevent  the  defendant  from  issuing  to  him  its  annual  pass. 
under  the  contract  ? 

The  plaintiff  was  appointed  by  the  governor  of  the  state  of  New 
York ;  was  required  to  take  the  constitutional  oath,  and  was  by 
virtue  of  his  appointment  authorized  to  perform  the  duties  of  a 
peace  officer  or  policeman  in  protecting  the  property  of  the  defend- 
ant and  of  the  general  public  in  the  custody  of  the  defendant 

We  think  the  manner  of  his  appointment  and  the  character  of 
his  duties  constitute  the  plaintiff  a  public  officer 

In  Henly  v.  The  Mayor  of  Lyme^  5  Bing.  91,  Best,  Ch,  J.,  answ- 
ering the  question  **  what  constitutes  a  public  officer,"  says :  "  In 
my  opinion  every  one  who  is  appointed  to  discharge  a  public  duty 
and  receive  a  compensation  in  whatever  shape,  from  the  crown  or 
otherwise,  is  constituted  a  public  officer." 

Chancellor  Sanford,  in  case  of  Wood,  2  Cowen,  13,  note  at  page 
30,  said  :  *'  The  terms  *  office  and  public  trust '  have  no  legal  or 
technical  meaning  distinct  from  their  ordinary  signification  An 
office  is  a  public  charge  or  employment,  and  the  term  seems  U> 
comprehend  every  charge  or  employment  in  which  the  public  are 
interested."  People  ex  rel.  Kelly  v.  Common  Oouncil^  77  N.  Y. 
507. 

In  Rowland  v.  Tfie  Mayor,  83  N.  Y.  376,  Judge  DaNFORTH, 
in  considering  this  subject,  says:  *'  Whether  we  look  into  the  dic- 
tionary of  our  language,  the  terms  of  politics,  or  the  diction  of 
common  life,  we  find  that  whoever  has  a  public  charge  or  employ- 
ment, or  even  a  particular  employment  affecting  the  public,  is  said 
to  hold  or  be  in  office." 

Assuming,  then,  that  the  plaintiff  is  a  public  officer,  does  the 
Constitution  prevent  his  accepting  from  the  defendant  its  annual 
pass  as  a  part  of  the  consideration  to  be  paid  him  for  his  services 
under  the  contract  ? 

In  considering  this  question  it  must  be  conceded  that  unless  the 
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contractual  relations  of  the  parties  distinguish  this  case  from  that 
of  the  ordinary  public  officer  the  issue  of  the  annual  pass  would 
be  illegal.  This  court  has  very  recently  held,  in  the  case  of  a 
notary  public,  that  while  it  was  quite  obvious  that  he  was  not  in 
that  classtof  public  officers  who  should  be  prohibited  from  accept- 
ing privileges  or  favors  from  corporations,  yet  as  the  language  of 
the  Constitution  was  plain  and  comprehensive  the  courts,  were 
bound  to  strictly  enforce  its  provisions.  Tlie  People  v.  Rathbone^ 
145  N.  Y.  434 ;  65  St.  Rep.  404 

What,  then,  are  the  precise  provisions  of  the  Constitution  which 
are  claimed  to  be  violated  by  the  strict  performance  of  this  con- 
tract which  was  in  force  for  nearly  three  years  before  the  Constitu- 
tion went  into  effect  ? 

*'  No  public  officer,  or  person  elected  or  appointed  to  a  public 
office  under  the  laws  of  this  state,  shall  directly  or  indirectly  ask, 
demand,  accept,  receive,  or  consent  to  receive,  for  his  own  use  or 
benefit  *  *  *  any  free  pass  *  *  *  from  any  corpora- 
tion, or  make  use  of  the  same  for  himself  or  in  conjunction  with 
another."     (Const  art  13,  section  5.) 

it  will  be  obt*erved  that  a  public  officer  is  forbidden  to  receive 
and  use  a  **free  pass,"  it  being  the  obvious  intention  of  the  Con- 
stitution to  prohibit  the  public  officei*s  of  the  state  from  receiving 
from  corporations  privileges  or  favors — in  other  words  gifts — that 
might  improperly  influence  them  in  the  discharge  of  their  official 
duties. 

So,  if  this  constitutional  provision  applies  to  the  plaintiff  as  a 
public  officer,  it  is  due  to  the  fact  that  he  is  accepting  a. "free 
pass,"  a  gift,  from  the  defendant  This  court,  m6re  than  thirty 
years  ago,  held  that  the  holder  of  a  pass  who  had  compensated  the 
corporation  therefor,  could  not  be  regarded  in  any  just  sense  as  a 
gratuitous  passenger.  Smith  v.  N,  Y,  G  R  R  Co.,  24  N.  Y.  227. 
In  the  case  cited  the  holder  of  the  pass  was  the  owner  of  cattle 
traveling  in  charge  of  them  under  a  contract,  and  paid  no  in- 
dependent  consideration  for  his  own  transportation  ;  he  was  killed 
on  the  journey  by  reason  of.the  negligence  of  therailroal  company, 
and  notwithstanding  that  the  contract  provided  that  "the  persons 
riding  free  to  take  charge  of  the  stock,  do  so  at  iheir  own  risk  of 
personal  injury  from  whatever  cause,"  the  court  held  the  holder  of 
the  pass  was  not  a  gratuitous  passenger  in  any  just  sense. 

In  the  case  at  bar  we  have  the  plaintiff,  a  railroad  policeman, 
traveling  over  ttie  lines  of  the  defendant  in  the  discharge  of  his  re- 
sponsible duties  in  preventing  depredations  upon  the  property  of 
the  defendant  and  the  public  by  thieves  and  trespassers,  and  re- 
ceiving as  compensation  for  his  services  seventy-five  dollars  a 
month  and  an  annual  pass,  which  he  was  at  liberty  to  use  not 
only  in  his  official,  but  in  his  private  business. 

This  is  in  no  sense  a  "  free  pass  "  within  the  meaning  of  the 
Constitution,  but,  on  the  contrary,  is  a  pass  for  which  the  plaintiff 
has  paid  a  full  consideration,  and  he  cannot  be  regarded  as  a 
gratuitous  passenger. 

We  have  not  overlooked  the  argument  advanced  by  the  learned 
counsel  for  the  appellant  that  such  a  construction   will  render  it 
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easy  to  evade  this  provision  of  the  Constitution  by  contracts 
between  coi'porations  and  public  ofl&cers  for  private  services  by  the 
latter,  which  shall  be  paid  for  in  transportation. 

We  do  not  think  any  such  danger  exists  as  each  case  must  be 
decided  upon  its  own  facts  and  trie  courts  will  see  to  it  that  the 
provisions  of  the  Constitution  are  properly  enforced. 

The  distinguishing  feature  in  this  case  is  that  the  plaintiff  is  a 

Eublic  officer  whose  only  duty  to  the  public  is  limited  and  defined 
y  his  contract  with  the  defendant 

We  are  of  opinion  that  this  contract,  which  had  been  in  force 
for  nearly  three  years  before  the  present  Constitution  went  into 
effect,  is  a  lawful  one,  is  not  in  conflict  with  the  constitutional 
provision  under  consideration  and,  that  the  plaintiff  is  entitled  to 
recover. 

The  interlocutory  judgment  appealed  from  should  be  aflBrmed, 
with  costs. 

All  concur,  except  Finch,  J.,  taking  no  part. 

Judgment  affirmed. 

James  Roarty,  App'lt,  v.  Edward  C.  MoDEiiMOTT  e^ai,  Defts ; 
Frank  J.  Walgering,  Resp't* 

(Court  of  Appeals,  Filed  Jum  11,  1895.) 

1.  WiLi/— Construction. 

Where  the  te^ttator  appointed  his  widow  as  executrix  with  power  to  sell 
or  mortgage  an^  part  of  the  estate  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  will,  or  whenever,  in  her  judgment,  it  may  be  for  the  best 
interest  of  the  estate,  applying  the  proceeds  thereof  to  the  benefit  of  the 
said  estate,  a  mortgage  executed  by  her  as  executrix  is  not  void  from  the 
fact  that  she  omitted  to  add  her  omeial  title  to  her  signature  to  the  bond, 
where  it  was  given  to  secure  a  loan  to  her,  all  of  whicli  had  been  used  io 
paying  off  incumbrances  upon  the  rest  of  the  real  estate. 

2.  Same— Judgment. 

Where  the  widow,  as  executrix  and  individually,  and  the  infant  children 
were  made  parties  to  the  an  action  to  foreclose  such  mortgage,  wherein  the 
latter  appeared  by  ^uardi^n,  and  the  complaint  set  forth  the  power  of  sale 
and  alleged  that  the  mortgage  was  executed  in  pursuance  of  the  power, 
the  judgment  therein  is  conclusive  against  all  the  defendants  in  the  action 
that  the  mortgage  was  executed  under  and  pursuant  to  the  power,  and  is 
a  valid  lien. 

Appeal  from  order  of  the  general  term  of  tbe  supreme  court  in 
the  first  judicial  department,  which  reversed  an  order  of  special 
term  requiring  F.  J  Walgering,  the  purchaser  at  a  partition  sale^ 
to  complete  his  purchase  and  denied  a  motion  by  plaintiflE  for  an 
order  requiring  her  to  do  so. 

William  H,  Hamilton^  for  app'lt ;   Clemons  J,  Kracht,  for  resp^t 

O'Brien,  J. —  This  was  an  action  to  partition  certain  real 
pro[)erty  in  the  city  of  iTew  York.  The  final  judgment  was  exe- 
cuted by  a  sale  of  the  property,  under  the  direction  of  a  referee, 
and  Frank  J.  Walgering  became  the  purchaser  of  a  house  and  lot 
No.  441  West  Forty-fifth  street,  for  $16,800,  he  being  the  highest 
bidder  at  the  sale. 

>  Affirming  66  St.  Rep  828. 
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Subseqaently  he  refused  to  complete  the  purchase  on  the  ground 
that  the  title  tendered  was  not  a  marketable  one.  His  objections 
to  the  title  were  overruled  by  the  court  at  special  term,  and  he 
was  required  to  pay  the  balance  of  the  purchase  money  upon  ten- 
der of  the  referee's  deed.  This  order,  however,  was  reversed  by 
the  general  term.  The  plaintiff  having  appealed  to  this  court,  the 
question  to  be  determined  is  whether,  upon  the  facts  appearing, 
there  is  such  a  reasonable  doubt  concerning  the  marketable  character 
of  the  title  tendered  as  to  warrant  the  court  below  in  discharging 
the  purchaser  from  his  contract  obligations. 

It  is  conceded  that  Thomas  McConnell,  who  died  August  24^ 
1871,  leaving  a  will,  was  seized  of  the  premises  in  fee.  His  widow 
and  executrix  mortgaged  the  house  and  lot  to  Charles  Devlin  oa 
the  21st  of  June,  1878.  This  mortgage  "was  foreclosed  by  decree 
entered  in  the  supreme  court  May  24,  1877,  and  a  sale  had  there- 
under, which  is  the  basis  of  the  title  which  was  tendered.  If  the 
sale  upon  this  judgment  bound  the  three  infant  children  of  Thomas 
McConnell,  then  unquestionably  the  title  tendered  is  good,  and 
the  purchaser  is  bond  to  perform  his  contract  * 

In  order  to  appreciate  the  question,  it  is  necessary  to  get  a 
clear  view  of  the  facts  connected  with  the  execution  and  foreclos- 
ure of  this  moitgage.  By  his  will  McConnell  gave  to  his  wife, 
after  paying  debts,  all  his  real  and  personal  estate  during  her 
natural  life.  This  provision  was,  however,  subject  to  an  absolute 
gift  to  his  eldest  son  of  one-fourth  of  the  estate,  after  deducting 
what  the  widow  would  be  entitled  to  by  way  of  dower,  this  one- 
fourth  to  be  paid  to  him  in  cash  on  arriving  at  the  age  of  twenty- 
one  yeai*s.  The  remainder  of  the  estate  was  given  to  the  three 
younger  children,  after  the  death  of  the  mother,  and  in  such  pro- 
portions as  she  might  by  will  direct  His  widow,  Ann  McCon- 
nell, was  appointed  executrix  with  the  power  to  sell  or  mortgage 
any  part  of  the  estate  "for  the  purpose  of  carrying  out  the  provi- 
sions of  my  will,  or  whenever,  in  her  judgment,  it  may  be  for  the 
best  interest  of  my  estate,  applying  the  proceeds  thereof  to  the 
benefit  of  my  said  estate."  Tlie  will  was  proved  and  I ettei"s  testa- 
mentary issued  to  the  widow  September  14,  1871.  The  real  estate 
left  under  this  will  was  all  incumbered  and  in  danger  of  being 
wasted  or  sacrificed  unless  means  could  be  provided  to  pay  obliga- 
tions due  or  about  to  become  due.  On  the  13th  of  June,  1872, 
the  widow,  actmg  under  the  power  of  sale  in  the  will,  conveyed, 
as  executrix,  to  Charles  Devlin,  for  the  consideration  of  $9,000,  a 
house  and  lot  on  Twenty-ninth  street  She  received  from  him 
$6,000  in  cash,  and  the  balance  of  $3,000  in  a  bond  and  mortgage 
executed  to  her  as  executrix.  The  $6,000  thus  received  was  ap- 
plied by  her  to  paying  off  incumbrances  on  the  estate,  and  thus  far 
there  cannot  be  the  slighest  question  as  to  her  power  or  as  to  the 
regularity  of  her  proceedings. 

About  a  year  afterwards  the  eldest  son  became  of  age,  and  ho 
having  demanded  the  share  of  the  estate  left  him   by   the  will,  it 
became  necessary  to  raise  more  money.     The  widow  arranged  with  . 
Devlin  to  take  back  the  Twenty-ninth  street  house,  and  to  cancel 
his  bond  and  morgaged  in  order  to  enable  her  to  give  a  first  mort- 
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gage  thereon  for  $5,000,  to  raise  that  sum  to  pay  to  the  son  in  dis- 
charge of  his  interest  in  the  estate.  Devlin,  who  seems  to  have 
been  a  friend  of  the  family,  assented  to  this,  and  deeded  the  house 
to  the  widow,  and  had  his  bond  and  mortgage  canceled,  and  she 
subsequently  raised  the  money  on  it  by  first  mortgage,  to  pay  o£E 
the  son's  claim,  and  took  from  him  a  release  of  all  his  interest  ia 
the  estate.  But,  though  Devlin  had  rfeconveyed  the  title,  he  had 
not  yet  been  paid  the  $6,000  which  he  had  advanced  to  the  widow 
a  year  before,  and  which  she  had  used  for  the  benefit  of  the  estate. 
That  was  not  paid  to  him,  but  he  elected  to  treat  it  as  a  loan  to 
the  executrix,  and  to  secure  its  payment  she  gave  to  him  a  bond 
for  that  amount  secured  by  a  second  mortgage  on  the  Twenty- 
ninth  street  house  and  another  second  mortgage  on  the  Forty -fifth 
street  house  in  question.*  It  is  this  last  mortgage  that  we  are  now 
concerned  with.  That  was  executed  to  Devlin  by  the  widow  as 
executrix,  and  it  recited  the  power  in  the  will,  and  that  the  bond 
which  accompanied  it  was  executed  by  her  as  executrix,  under 
the  same  power.  It  is  now  said  that  this  mortgage  was  void, 
though  executed  by  the  widow  as  executrix,  and  this  proposition 
is  based  upon  the  sole  gn)und  that  the  bond  was  not  signed  by 
her  in  her  official  capacity,  and  from  this  omission  it  is  argued  that 
the  mortgage  on  the  Forty -fifth  street  house  was  given  to  secure 
the  widow's  personal  bond  or  personal  debt 

This  position  is  sought  to  be  re-enforced  by  the  circumstance^ 
that  the  re-conveyance  by  Devlin,  of  the  Twenty-ninth  street  house' 
was  to  the  widow  individually,  and  that  the  title  vested  in  her. 
This  assumption,  even  if  material  is  not  warranted  by  the 
facts.  The  widow  could  convey  none  of  the  real  estate  devised  by 
her  husband  except  through  the  exercise  of  the  power  in  his  will, 
and  she  could  not  convey  to  herself,  since  she  could  not  be  both 
seller  and  purchaser,  and  she  could  not  accomplish  indirectly  what 
she  cguld  not  do  directly.  Therefore,  she  could  not  and  did  not 
acquire  title  to  any  of  the  land  for  her  personal  benefit,  by  convey- 
ing to  Devlin  under  the  power,  and  then  taking  a  deed  from  him. 
Whatever  form  the  transaction  took,  she  must  be  deemed  to  have 
acted  officially,  and  the  property  was  in  her  hands  for  the  benefit 
of  the  estate  if  the  personal  representative  so  elected  to  treat  it 

There  can  be  no  doubt  that  the  deed  to  Devlin  was  a  good  exer- 
cise of  the  power,  and  if  the* parties  subsequently  desired  to  change 
an  absolute  conveyance  into  a  mortgage,  it  was  competent  for 
them  to  do  so.  All  that,  was  necessary  was  to  cancel  the  bond  and 
mortgage  given  by  Devlin  for  the  $3,000,  and  to  stipulate  ia 
writing  that  the  deed  should  stand  as  security  for  the  $6,000  which 
he  had  advanced.  But  the  necessities  of  the  widow  and  the 
eatate  which  slie  represented,  were  such  that  she  required  a  more 
substantial  advantage,  and  that  was  the  postponement  of  Devlin's 
claim  to  another  lien  which  she  desired  to  put  upon  the  premises, 
and  hence  the  conveyance  to  her.  All  this  was  but  a  method  of 
changing  a  deed  to  a  mortgage,  and  raising  more  money  on  the 
.  land.  It  thus  became  incumbered  for  all  that  it  was  worth,  as 
subsequently  shown  by  the  foreclosure  sale,  so,  in  any  view,  the 
v7idovv  could  derive  no  personal  benefit  from  the  conveyance  to 
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her  of  the  Twenty-ninth  street  house.  But,  after  all,  the  question 
whether  the  widow  did  or  did  not  get  the  title  to  this  house  in  her 
individual  capacity  is  not  very  material.  The  real  question  is, 
whether  the  mortgage  which  she  gave,  as  executrix,  on  the  Forty- 
fifth  street  house,  was  ffiven  to  secure  her  own  debt,  or  for  the 
benefit  of  the  estate,  una6r  the  power  in  the  will.  The  fact  that 
she  omitted  to  add  her  official  title  to  her  signature  to  the  bond  is 
of  no  consequence.  She  might  have  omitted  to  give  any  bond, 
but  the  incontestable  fact  remains  that  it  was  given  to  secure  the. 
money  which  Devlin  had  advanced  to  her,  a  year  before,  every 
dollar  of  which  she  had  used  in  paying  oflE  incumbrances  upon  the 
rest  of  the  real  estate.  Thus  the  case  stands  upon  the  proofs  ap- 
pearing on  this  motion,  and  they  are  not  contradicted. 

It  remains  onl^  to  inquire  whether  any  of  these  facts,  having 
any  material  bearmg  on  the  question  of  title,  were  left  open  to  con- 
test by  the  judgment  which  Devlin  subsequently  obtained  in  the 
action  to  foreclose  his  mortgage. 

No  one  claims  that  there  is  any  defect  in  that  judgment  except 
the  present  purchaser.  He  does  not  suggest  any  possible  claim  or 
right  existing  in  behalf  of  any  one,  except  the  three  infant  child- 
ren, the  residuary  devisees  of  Thomas  McConnell.  Whether  these 
children,  or  any  of  them,  or  any  of  their  descendants,  are  still 
alive,  does  not  appear,  as  the  only  affidavit  in  opposition  to  this 
motion  was  made  by  the  attorney  for  the  purchaser,  stating  what 
he  claims  to  be  defects  in  the  judgment  as  it  appears  of  recoixi. 
The  widow,  as  executrix  and  individually,  was  made  a  defendant 
in  the  foreclosure  suit  So  were  the  three  children,  who  were 
represented  by  guardian,  and  interposed  the  usual  answer,  putting 
in  issue  the  facts  stated  in  the  complaint  The  referee  reported 
that  all  the  facts  stated  in  the  complaint  were  established,  and  the 
judgment  which  followed  in  terms  adjudges  that  the  defendants 
and  all  persons  claiming  through  or  under  them  be  forever  barred 
and  foreclosed  from  all  right  or  claim  in  or  to  the  premises  or  any 
part  thereot 

It  is  plain,  therefore,  that  if  the  complaint  was  broad  enough 
in  its  scope  to  embrace  the  facts  stated,  that  they  must  be  deemed 
to  be  determined  by  the  judgment,  and  not  open  to  further 
contest 

It  alleges  that  Ann  McConnell,  the  widow,  gave  her  bond  to 
Devlin  for  $6,000,  to  secure  the  payment  of  that  sum,  with  in- 
terest, at  the  times  stated.  That  default  had  been  made  in  the 
payment  of  the  principal,  which  became  due  June  21,  1876,  less 
fifty  dollars  paid  thereon.  It  also  alleges  the  execution  and 
delivery  by  tne  widow,  as  executrix,  to  Devlin,  of  a  mortgage  on 
the  Forty-fifth  street  house,  to  secure  the  payment  of  the  bond, 
and  in  connection  with  this  allegation,  the  following  facts  iire 
stated :  (1)  That  the  house  so  mortgaged  was  part  of  the  real 
estate  of  which  McConnell  died  seized;  (2)  that  he  died  August 
24,  1871,  leaving  a  will  which  was  duly  proved;  that  letters  had 
been  granted  to  the  widow,  and  that  the  will  contained  the  power 
to  sell  or  mortgage ;  (3)  that  the  mortgage  was  executed  in  pur- 
&r.  Rep.,  Vol.  LXVL        83 
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suance  of  that  power  and  authority ;  (4)  that  the  three  infant 
children  of  the  deceased,  giving  their  names,  have  or  claim  to  have 
some  interest  in  the  premises,  which,  however,  was  subsequent  to 
the  mortgage  and  subordinate  to  it 

Tlie  statement  that  the  mortgage  was  executed  under  and  in 

f)ursuance  of  the  power  was,  in  substance  and  legal  effect,  equiva- 
ent  to  an  allegation  that  it  was  given  to  secure  a  debt  for  the  ben- 
efit of  the  estate,  or  to  raise  money  for  that  purpose.  If  it  was 
given  to  secure  the  personal  debt  of  Ann  McConnell,  it  was  not 
given  under  or  in  pursuance  of  the  power,  but  contrary  to  its 
terms  and  manifest  purpose.  It  was,  therefore,  open  to  the  chil- 
dren, under  these  pleadings,  to  show,  if  they  could,  what  this  pur- 
chaser now  urges,  that  the  mortgage  was  given  to  secure  the  per- 
sonal debt  of  tlie  widow,  and  hence  the  judgment  must  be  deemed 
to  have  conclusively  determined  as  against  all  the  defendants  ia 
the  action,  or  their  privies,  that  the  mortgage  was  executed  under 
and  purauant  to  the  power,  and  was  a  valid  lien  upon  the  Forty- 
fifth  street  house.  It  is  not  hov/  open  to  any  of  the  children,  or 
any  one  claiming  under  them,  to  assert  what  is  obviously  untrue, 
in  fact,  that  the  mortgage  was  given  to  secure  the  personal  debt 
of  the  executrix.  That  question  was  involved  in  the  issues  in  the 
foreclosure  suit,  and  has  been  forever  set  at  rest  by  the  judgment 

The  order  of  the  general  term  should  be  reversed,  and  tnat  of 
the  special  term  affirmed,  with  costs. 

All  concur,  except  Gray.  J.,  not  voting. 

Ordered  accordingly. 

The  People  ex  rel  The  Manhattan  Railway  Odicpany, 
App'lt  and  Resp't,  v.  Edward  P.  Barker  et  dL^  as  Commis- 
sioners, etc.,  App'lts  and  Resp'ts. 

(Court  of  Appeals,  Filed  June  II,  1895,) 

1.  Taxes— A88E88MBNT— Corporation. 

The  actual  value  of  the  capital  stock  of  a  corporation,  and  not  the  mar- 
ket value  of  share  stoc^  is  to  be  assessed. 

2.  Same— Presumption. 

In  the  absence  of  evidence,  to  the  contrary,  the  commissioners  are  pre- 
sumed to  have  done  their  duty. 

8.  Same— Commissioners. 

The  commissioners  are  not  bound  by  statements  that  are  contradicted 
and  which  they  disbelieve,  where  gooa  reasons  exist  for  such  disbelief. 

4.  SABfE— Personal  property. 

More  latitude  is  given  to  assessors  in  ascertaining  and  determining  the 
amount  and  value  of  personal  property  than  is  permitted  in  assessing  real 
property. 

5.  Same — Presumption. 

Where  the  earnings  of  a  corporation  are  such  as  to  enable  the  compaiy 
to  pay  its  running  expenses,  necessary  repairs,  interest  upon  its  indebted- 
ness and  declare  a  dividend  of  six  per  cent,  and  still  have  a  surplus,  itlmay 
be  assumed  that  its  capital  s'ock  remains  unimpaired,  and  that  there  are 
assets  over  and  above  sufficient  to  pay  its  outstanding  indebtedness. 

6.  Same— Assessable  personal  property. 

The  assessable  personal  property  of  a  corporation  can  be  determined  by 
adding  to  the  capital  stock  issued  the  surplus  on  hand  not  invested  in  tb» 
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r^  and  personal  property  of  the  company  and  deducting  therefrom  the 
assessable  value  of  the  real  estate,  the  stock  in  other  companies  and  the  ten 
per  cent,  allowed  by  statute. 

7.  Appeal — EviDEifCE. 

The  admissions  of  parties,  either  oral  or  written,  cannot  be  received  by 
a  court  on  review  for  the  purpose  of  reversing  Uie  findings  of  the  trial 
court. 

6.  CsBTioRARi— Relief. 

Upon  the  return  of  a  writ  of  certiorari  to  review  an  assessment,  the 
court  has  power  to  order  the  assessment,  if  illegal,  to  be  stricken  from  the 
roll,  or,  if  erroneous  or  unequal,  to  order  a  re-assessment  of  the  property, 
etc. 

Cross- APPEALS  from  order  of  the  general  terra  of  the  supreme 
court  in  the  first  judicial  department,  which  revei'sed  an  order  of 
special  term  vacating  and  setting  aside  an  assessment  of  the  rela- 
tor's capital  stock  for  taxation  as  personal  property  for  the  year 
1894,  and  affirmed  the  proceedings  of  the  commissioners  of  taxes 
and  assessments. 

Julien  T.  JJavies,  John  F.  Dillon  and  Herbert  Barry  for  relator, 
appUt  and  resp't ;  David  J,  Dean^  for  resp'ts. 

Haight,  J. — On  the  8th  day  of  January,  1894,  the  commission- 
ers of  taxes  and  assessments  of  the  city  of  New  York  assessed  the 
relator,  the  Manhattan  Railway  Company,  for  its  personal  prop- 
erty at  the  sum  of  $30,000,000.  In  the  month  of  April  thereafter 
the  relator  filed  a  statement  upon  one  of  the  blank  forms  furnished 
by  the  department  of  taxes  and  assessments  showing  its  condition 
an  the  second  Monday  of  January,  1894.  An  examination  of  the 
treasurer  of  the  company  was  thereupon  had  by  the  commissioners, 
who  then  reduced  the  assessment  and  fixed  it  at  the  sum  of 
$17,860,712.  The  relator  thereupon  procured  a  writ  of  certiorari 
directed  to  the  tax  commissioners,  commanding  them  to  make  re- 
turn of  the  proceedings  had  before  them  to  the  special  term  of  the 
supreme  court  in  order  that  a  review  might  be  had  before  that 
court  Upon  the  returns  so  made  by  the  commissioners  a  hearing 
was  had  by  the  court  in  November,  1894,  upon  which  an  order 
was  entered  vacating  the  assessment  Upon  an  appeal  to  the  gen- 
eral term  this  order  was  reversed  and  the  assessment  as  made  rein- 
stated. The  statement  furnished  by  the  relator  to  the  commission- 
ers of  taxes  and  assessments  is  substantially  as  follows  : 

Total  gross  asseta $11,071,315 

Capital  stock  actually  paid  in  or  secured  to  be  paid 

in 29,925,200 

Amount  of  surplus  earnings. 5,826,432 

Rate  of  dividend  for  last  year  or  last  annual  dividend,  6  per  cent. 

Indebtedness  in  detail  as  follows  : 
Mortgage  bonds  outstanding,   Manhattan  Railway 

Co. $11,663,035 

Mortgage  bonds  outstanding,  N.  Y.  El.  R  R  Co. .         8,500,000 
Debenture  bonds  outstanding,  N.  Y.  El.  R  R  Co. .         1,000,000 

Total i ""$21^163,035 
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Assessed  value  of  real  estate,  N.  Y.  Co.  structure. .  $4,128,000 

Structure,  formerly  Suburban  structure 1,101,700 

In  fee,  as  per  statement 1,946,000 

Leasehold,  as  per  statement. 62,000 

In  fee,  Suburban 85^00 

Total $7,823,200 

HoUing  stock $1,983,739 

Supplies,  tools,  &c 381,538 

Cash 1,382,838 

Total $3,748,115 

Amount  invested  in  the  capital  stock  of  the  Metro- 
politan Elevated  Railroad  Co.  which  is  taxed 
upon  its  capital $7,075,200 

Amount  invested  in  U.  S.  securities,  10  per  cent  of 
capital  ($29,925,200) 2,992,520 

It  also  appears  from  the  statement  that  the  mortgage  and  deben- 
ture bonds  of  the  N.  Y.  El.  R  R  Co.  are  direct  obligations  of  the 
Manhattan  Company  by  reason  of  the  merger  of  the  N.  Y.  EI.  R 
R  Co.  into  the  Manhattan  Co.,  and  that  no  portion  of  the  indebt- 
edness mentioned  was  incurred  in  the  purchase  of  non-taxable 
property  or  securities  for  the  purpose  of  evading  taxation.  In 
the  testimony  given  by  the  treasurer  of  the  Manhattan  Co.  before 
the  commissioners  it  is  stated  that  "The  present  authorized  capi- 
tal stock  of  the  Manhattan  Railroad  Company  is  $30,000,000,  and 
that  $29,925,200  has  been  issued  ;  of  that  amount  $7,800,000  has 
been  issued  to  the  shareholders  of  the  New  York  Co.  merging  that 
company  with  the  Manhattan.  At  present  and  since  the  second 
Monday  of  January,  1894,  the  merger  of  the  Metropolitan  Com- 
pany has  been  completed  and  $7,150,000  of  the  capital  of  $30,000- 
000.  has  been  issued  to  the  Metropolitan  Company.  When  this 
return  was  made  a  few  shares  of  the  Metrapohtan  were  outstand> 
ing  not  exchanged,  and  for  that  reason  the  return  was  made  some- 
what short  of  $30,000,000  as  the  actual  capital  stock.  The  capi- 
tal stock  of  the  Manhattan  Co.  to  the  extent  of  $4,000,000  has 
been  issued  to  take  in  the  Suburban  Co.  and  was  used  in  connect- 
ion with  the  merger  of  that  company.  The  original  capital  stock 
of  the  Manhattan  was  $13,000,000.  When  this  capital  was  in- 
creased to  $30,000,000  for  the  purpose  of  completing  the  merger 
of  the  New  York  and  Metropolitan  Companies  with  the  Manhat- 
tan the  agreement  of  the  merger  provided  that  capital  stock  of  the 
Manhattan  should  be  issued  to  the  holders  of  this  $13,000,000  of 
stock  at  85  per  cent  or  that  capital  stock  in  par  value  of 
$11,050,000  has  been  issued  to  the  old  stockholder  of  the  Man- 
hattan Co.  who  held  the  original  $13,000,000.  That  $13,000,000 
was  originally  issued  in  connection  witli  the  leasing  to  the  Manhat- 
tan of  tneN.  Y.  and  Metro[>olitan  Companies  and  the  stockholders 
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of  those  two  companies  respectively  received  $6,500,000  of  the 
capital  stock  of  the  Manhattan  Co.  as  the  consideration  for  the 
making  of  these  leases."  It  further  appears  from  his  testimony 
that  the  $5,826,432  entered  in  the  statement  as  the  amount  of  sur- 
plus earnings  was  the  amount  of  the  earnings  of  the  company 
over  and  above  the  dividends.  That  such  surplus  appeared  upon 
the  books  of  the  company,  but  was  not  in  fact  now  existing  for 
the  reason  that  it  had  been  expended  and  was  now  represented  by 
.  the  real  and  personal  property  included  in  the  statement,  with  the 
exception  of  the  $1,382,838  cash  on  hand.  The  commissioners  in 
their  return  state  that  the  method  by  which  they  made  their 
assessment  was  as  follows  :  "At  the  time  that  we  fixed  the  assess- 
ment against  the  relator  at  the  sum  of  $17,860,712  we  had  before 
us  and  considered  the  statement  filed  with  us  by  the  above-named 
relator  upon  its  iapplication  for  a  reduction  and  cancellation  of  an 
assessment  against  it  for  the  year  1893,  and  we  were  further  ad- 
vised and  informed  by  the  records  in  our  office  touching  the  pro- 
ceedings had  upon  the  application  by  this  relator  for  a  reduction 
and  cancellation  of  an  assessment  against  it  for  the  year  1893  that 
the  relator  had  then  admitted  its  liability  to  and  assented  to  an 
assessment  against  its  personal  property  in  the  sum  of  $12,529,915, 
and  having  compared  the  statement  of  the  relator  filed  in  1893 
with  the  statement  filed  by  the  relator  upon  its  application  for  a 
reduction  and  cancellation  of  the  assessment  against  it  for  the  year 
1894,  we  concluded  that  the  assessment  against  it  for  the  year 
1894  in  the  sum  of  $17,860,712  would  be  in  all  respects  just  and 
fair ;  that  accordingly  we  fixed  the  assessment  for  the  year  1894 
at  that  figure." 

In  1893  some  contraveray  arose  over  the  amount  of  the  assess- 
ment of  the  relator's  personal  property,  which  resulted  in  Mr. 
Da  vies,  the  attorney  for  the  relator,  addressing  a  letter  to  the  com- 
missioners, in  which  he  states  that  Mr.  Gould  had  authorized 
him  to  say  that  if  the  assessment  did  not  exceed  $12,500,000  they 
would  acquiesca  The  statement  made  in  1893  has  some  slight 
variations  from  that  made  in  1894,  but  is  substantially  the  same 
with  the  exception  that  the  amount  of  surplus  reported  in  1894  is 
nearly  $1,000,000  in  excess  of  that  of  1893,  so  tliat  if  the  com- 
missioners in  fixing  the  amount  of  the  assessment  for  1894  acted 
upon  the  statement  made  in  1893  as  compared  with  that  made  in 
1894,  and  the  letter  addressed  to  them  by  Mr.  Davies,  they 
could  not  well  have  increased  the  assessment  in  1894  more  than 
$1,000,000  or  thereabouts,  the  amount  of  the  increase  of  the  sur- 
plus eiarnings  of  the  company.  This  would  have  made  in  round 
numbers  $13,500,000.  It  was,  however,  stated  upon  the  argu- 
ment by  their  counsel  that  a  very  different  method  was  adopted 
in  reaching  the  amount  of  the  assessment ;  that  in  the  statement 
furnished  to  the  commissioners  the  assessed  value  of  the  real  estate 
had  been  given  at  $7,323,200,  and  no  mention  had  been  made  as 
to  its  actual  value^  and  that  the  commissioners  were,  therefore, 
left  to  judge  for  themselves  as  to  the  actual  value,  and  that  was 
arrived  at  in  the  following  manner : 
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Capital  stock $29,925,200 

Boaded  indebtedness 21,163,035 

Surplus 5,326,432 

Gross  assets $56,414,667 

Deductions : 

Assessed  value  of  real  estate $7,323,200 

Stock  in  other  companies 7,075,200 

Mortgage  indebtedness 21,163,036 

10  per  cent,  of  the  capital  stock 2,992,520 


Total $38,553,955      38,553,955 

which,  deducted  from  gross  assets,  leaves  amount 

assessable $17,860,712 

The  actual  value  of  the  real  estate  as  assessed  is 
thus  ascertained  from  the  relator's  statement  by 
deducting  from  the  gross  assets $56,414,667 

The  amount  of  its  personal  property, 
consisting  of  rolling  stock,  cash, 
tools,  etc $3,748,315 

Stock  in  other  companies 7,075,200 

$10,823,315 

leaving  as  the  actual  value  of  the  real  estate $45,591,352 

We  cannot  adopt  or  approve  of  this  method  of  ascertaining  the 
value  of  the  relator's  personal  property  or  of  the  actual  value  of 
its  real  estate.  The  method  is  erroneous  aftd  incorrect  for  various 
reasons.  Under  the  statute  the  capital  stock  of  every  company 
liable  to  taxation,  except  such  part  of  it  as  shall  have  been  ex- 
cepted in  the  assessment  roll  or  shall  have  been  exempted  by  law, 
together  with  its  surplus  profits  or  reserve  funds  exceeding  ten 
per  cent,  of  its  capital  after  deducting  the  assessed  value  of  its  real 
estate  and  of  shares  of  stock  in  other  corporations  actually  owned 
by  such  company  which  are  taxable  upon  their  capital  stock 
under  the  laws  of  this  state,  shall  be  assessed  at  its  actual  value 
and  taxed  in  the  same  manner  as  other  personal  and  real  estate  of 
the  county.  (Laws  of  1857,  chap.  456,  section  3.)  It  is  the  actual 
value  of  its  capital  stock  and  not  the  market  value  of  its  share 
stock  that  is  to  be  assessed ;  in  other  words,  it  is  its  actual  tangi- 
ble personal  property  and  not  its  franchises.  Other  statutes  pro- 
vide for  the  taxing  of  its  real  estate  and  franchises.  People  ex  rel 
Tlie  Union  Trust  Co.  v.  Coleman,  126  N.  Y.  433 ;  38  St  Kep.  237. 
The  real  property  of  the  relator  is  located  in  the  city  of  New  York 
under  the  eye  and  subject  to  the  inspection  of  the  commissioners. 
Under  the  Revised  Statutes  they  are  required  to  assess  it  at  its 
just  and  full  value  as  they  would  appraise  the  same  in  payment 
of  a  just  debt  due  from  a  solvent  debtor.  (IRS.  393,  section  17  ) 
And  under  the  Consolidation  Act  for  the  city  of  New  York  it 
shall  be  assessed  "at  the  sum  for  which  such  property  under  ordi- 
nary circumstances  would  sell."    The  value  oi  the  property  is 
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determined  by  what  it  can  be  bought  an^  sold  for,  and  there  can 
be  no  doubt  but  that  these  various  expressions  used  in  the  statutes 
all  are  intended  to  mean  the  actual  value  of  the  property.  The 
commissioners  are  sworn  officers,  and  as  such,  in  absence  of  evi- 
dence to  the  contrary,  are  presumed  to  have  done  their  duty. 
They  have  assessed  the  real  estate  at  $7,323,200,  and  yet,  under 
the  method  presented  by  their  counsel  for  ascertaining  the  value 
of  the  relator's  personal  property,  they  now  estimate  the  actual 
value  of  the  real  estate  to  be  $45,591,352.  We  are  aware  that  it 
is  generally  understood  that  in  many  localities  throughout  the 
state,  assessors,  in  violation  of  their  duties,  assess  the  real  estate 
in  their  localities  at  a  sum  less  than  its  actual  value,  but  in  the 
absence  of  evidence  that  this  has  been  done  by  the  commissioners 
of  taxes  and  assessments  in  the  city  of  New  York,  we  cannot  as- 
sume that  they  have  so  transgressed  for  the  purpose  of  approving  of 
their  work  in  this  case.  Real  property  cannot  well  be  covered  up 
or  hid  from  view.  Its  value  can  readily  be  ascertained.  It  should 
be  assessed  upon  estimates  directly  made  as  to  its  value  and  not 
upon  presumptions  figured  upon  intricate  theories. 

Again,  the  method  presented  by  respondents'  counsel  involves 
the  presumption  that  the  indebtedness  of  the  corporation  repre- 
sents property  to  the  amount  of  such  indebtedness  in  addition  to 
that  represented  by  its  capital  stock.  This  presumption  cannot  be 
indulged.  The  indebtedness  may  have  been  incurred  for  operat- 
ing expenses,  wages  of  employees  and  material  used  up.  It  may 
represent  property  worn  out,  decayed  or  burned  up  during  the 
-existence  of  the  corporation.  Presumptions  that  arise  from  the 
earnings  of  a  corporation  and  those  that  arise  from  its  indebted- 
ness are  quite  different  Too  many  of  the  railroads  of  the  country 
are  in  the  hands  of  receivers  to  warrant  a  judicial  presumption 
that  the  bonded  or  other  indebtedness  of  eacn  road  represents  its 
actual  tangible  property  in  addition  to  that  represented  by  its 
oapital  stock. 

And  again,  the  method  proposed  necessarily  includes  the  value 
of  the  franchises  possessed  by  the  corporation  which,  as  we  have 
seen,  cannot  properly  be  included  in  the  assessment  under  view. 

Wliilst  the  assessment  made  cannot  be  sustiiined,  we  think  that 
the  relator  ought  not  to  escape  a  proper  assessment  for  its  prop- 
erty. It  is  true  that  the  commissioners  are  not  free  to  capriciously 
-disregard  the  evidence  and  emancipate  themselves  from  all  restric- 
tions and  rules,  however  fundamental ;  they  are  not  bound  by 
statements  that  are  contradicted  and  which  they  disbelieve,  where 
good  reasons  exist  for  such  disbelief.  T/ie  People  ex  rel  Union 
Trust  Co.  V.  GolemaUy  supra  ;  The  People  ex  rel,  Edison  El  Oo.  v, 
B'trker,  139  N.  Y.  55-67;  54  St.  Rep.  444;  The  People  ex  rel  Gen. 
El  Oo.  V.  Barker,  141  N.  Y.  251;  56  St  Rep.  823 ;  The  People  ex 
rel  Man.  F.  Ins.  Co  v.  The  Comrs.  of  Taxes,  76  N.  Y.  64;  People  ex 
rel  Westchester  F,  Ins.  Co.  v.  Davenport^  91  id.  574.  The  letter 
of  Mr.  Davies  in  1893  to  the  effect  that  if  the  assessment  was 
made  at  $12,500,000  the  company  would  acquiesce,  having  been 
written  for  the  purpose  of  a  settlement,  and  an  adjustment  of  the 
controversy  then  existing,  could  not  properly  be  adopted  by  the 
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commissioners  as  the  basis  of  an  assessment  for  subsequent  years. 
Still,  at  the  same  time,  it  might  well  create  a  suspicion  as  to  the 
truthfulness  of  a  statement  made  the  year  following,  showing  that 
so  far  as  the  property  of  the  corporation  was  concerned,  aside 
from  its  franchises,  it  was  insolvent  to  the  extent  of  $3,0()0,000. 
Aside  from  this,  there  exists  the  fact  that  the  net  earnings  of  the 
corporation  for  the  year  were  such  as  to  enable  it  to  pay  the  in- 
terest upon  its  indebtedness  and  a  dividend  upon  its  thirty  millions 
of  capital  stock  of  six  per  cent  and  still  have  a  surplus  bordering 
upon  a  million  dollars.  These  facts  fully  justified  the  commis- 
sioners in  discrediting  the  statement  made  to  them  by  the  relator; 
Personal  property,  unlike  real  property,  may  not  always  be 
readilv  found  and  assessments  thereof  by  assessors  are  often 
attended  with  many  difficulties.  For  these  reasons  more  latitude 
necessarily  should  be  given  assessors  in  ascertaining  and  deter- 
mining the  amount  and  value  of  personal  property  than  should 
be  permitted  in  assessing  real  property.  Presumptions  to 
some  extent  should  be  indulged.  For  this  reason  the  earnings 
of  a  corporation  may  be  considered  by  the  assessors,  and  where 
they  are  such  as  to  enable  the  company  to  pay  its  running 
expenses,  necessary  repairs,  interest  upon  its  indebtedness  and 
declare  ^  dividend  of  six  per  cent,  and  still  have  a  surplus,  it  may 
be  assumed  that  its  capital  stock  remains  unimpaired  and  that 
there  are  assets  over  and  above  sufficient  to  pay  its  outstanding  in- 
debtedness. People  ex  rel  The  E^uitabk  Oas  Light  Co,  v.Barker,  144 
N.  Y.  94;  63  St  Rep.  33.  This  method,  however,  may  include 
the  value  of  the  franchises,  whicli  should  be  deducted  in  order  to 
determine  the  amount  of  property  liable  for  assessment  Such 
value  has  not  been  given,  and  we  are  consequently  left  without 
the  evidence  at  hand  upon  which  to  determine  the  actual  value  of 
the  personal  property  under  the  presumptions  arising  from  the 
facts  mentioned.  It  may  turn  out  that  the  capital  stock  represents 
property  to  the  amount  thereof  in  addition  to  the  franchises;  that 
the  stock  issued  to  the  stockholders  of  the  New  York,  Metropolitan 
and  Suburban  companies  represented  money  actually  paid  by  the 
stockholders  of  those  companies  for  real  estate  and  the  building, 
construction  and  equipments  of  the  elevated  railroads  thereon. 
Should  such  be  the  case,  the  presumption  from  the  earnings  of 
the  company  would  be  permissible,  that  the  capital  stock  remained 
unimpaired,  representing  property  over  and  above  the  fi-anchises, 
to  the  amount  thereof,  and  in  addition,  sufficient  to  pay  the  out- 
standing indebtedness.  Upon  this  basis  the  assessable  personal 
property  could  be  determined  by  adding  to  the  capital  stock  issued 
the  surplus  still  on  hand  not  invested  in  the  real  and  personal 
property  of  the  company  and  deducting  therefrom  the  assessable 
value  of  the  real  estate,  the  stock  in  other  companies  and  the  ten 
per  cent  allowed  by  statute.     The  result  would  be  as  follows : 

Capital  stock $29,925,200 

Surplus  on  hand  in  cash 1,382,838 

Total $31,308,038 
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Eeal  estate $7,323,200 

Stock  in  other  companies 7,075,200 

10  per  cent  of  capital 2,992,620 

17,390,92(> 

Amount  assessable $13,917,118> 

Upon  the  argument  the  respondents'  counsel  oflfered  to  read  in 
evidence  the  report  of  the  officers  of  the  Manhattan  Co*  to  the 
railroad  commission  in  1894.  This  report  would  doubtless  be 
competent  evidence  for  the  commissioners  or  the  special  term  to 
receive  and  act  upon.  It  might  be  treated  as  admissions  made  by 
the  relator.  The  general  term  sometimes  receive  record  evidence 
in  aid  of  judgments  under  review,  but  we  are  aware  of  no  case  in 
which  admissions  of  parties,  either  oral  or  written,  have  been  re- 
ceived by  a  court  on  review  for  the  purpose  of  reversing  the  find- 
ings of  the  trial  court  Such  practice  would  manifestly  be  unjust^ 
It  would  deprive  the  party  making  the  statement  of  all  oppor-  • 
tunity  to  explain,  modify  or  correct  the  statement  We  con- 
sequently are  of  the  opinion  that  we  ought  not  at  this  time  to  con- 
sidjer  the  report  or  to  treat  it  as  properly  before  us. 

The  general  term  was  of  the  opmion  that  this  assessment  could  be 
sustained  upon  the  authority  of  The  People  ex  ret  TheEquitahk  Oas 
Light  Co  v.  Barker,  144  N.  Y.  94;  63  St  Eep.  33.  The  difficulty 
is  that  in  that  case  the  value  of  the  patents  and  franchises  was 
found  to  be  $500,000,  whilst  in  this  case  we  have  no  value  given 
of  the  franchises  or  facts  appearing  from  which  such  value  can  b^ 
determined. 

The  statute  provides  that  upon  the  return  of  a  writ  of  certiorari 
to  review  an  assessment  the  court  shall  have  power  to  order  the 
assessment,  if  illegal,  to  be  stricken  from  the  roll,  or,  if  erroneous 
or  unequal,  to  order  a  re-assessment  of  the  property,  etc.  (Laws 
of  1880,  ch.  269,  §  4.)  The  assessment  in  this  case  is  not  illegal, 
it  is  merely  erroneous.  A  re-assessment  should,  therefore,  be  ord- 
ered. 

The  order  of  the  general  term  should  be  reversed  and  that  of  the 
special  term  modified  so  as  to  vacate  the  assessment  made  and 
order  a  re-assessment  by  the  commissioners,  without  costs  of  this 
appeal  to  either  party. 

All  concur,  except  O'Brien,  J.,  not  voting. 

Ordered  accordingly. 

Julius  Stern  et  al.,  Resp'ts,  v.  Leo  Kareski  et  al,  App'lts. 

(New  Fork  Common  Pleas,  General  Ter^m,  Filed  April  1,  1895.) 
False  representations— Proof. 

The  essential  constituents  of  an  action  to  recover  damages  for  false  and 
fraudulent  representations  were  held  to  be  amply  supported  by  the  evi- 
dence in  this  case. 

Appeal  from  a  judgment  in  favor  of  plaintiffs,  rendered  by  the 
justice  without  a  jury. 

SamuelJ.  Frankenstein,  for  appMts;  Robert  Oreenihal,  for  resp'ts, 
St.  Rep.,  Vol.  LXVI.        84 
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GiEGERiCH,  J. — This  action  was  brought  to  recover  damages 
for  false  and  fraudulent  representationa  The  answer  was  a  gen- 
eral denial.  The  pleadings  were  oral.  The  plaintiffs  are  copart- 
ners doing  business  under  the  firm  name  of  Stern  &  Saalberg,  and 
the  defendants  were,  during  the  time  or  times  of  the  transactions 
hereinafter  referred  to,  copartners  in  business.  From  the  testimony 
adduced  on  the  part  of  the  plain tiflfe  it  appears  that  before  the  sale 
of  certain  goods,  consisting  of  confectionery,  by  the  plaintiffs  to 
the  defendants,  the  defendant  Kareski  represented  to  Stern,  one  of 
the  plaintiffs,  that  the  defendants  did  not  owe  over  $700;  that  they 
were  in  no  trouble  whatsoever;  that  there  was  no  mortgage  upon 
their  property,  nor  had  they  given  any  bill  of  sale,  and  that  there 
would  not  be  any  such  given  within  a  short  time.  Such  defend- 
ant further  showed  to  Stern,a  bill  that  he  had,  in  order  to  confirm 
his  statement  that  the  defendants  were  "  perfectly  sound  and  re- 
sponsible." It  further  appeared  that,  but  for  these  representations, 
which  the  plaintiffs  believed,  and  upon  which  they  relied,  they 
*would  not  on  the  same  day  have  sold  the  goods  in  question,  as 
they  did,  on  a  credit  of  ten  days;  that  when  the  claim  became  due 
the  defendant  Falk  stated  to  Saalberg,  one  of  the  plaintiffs,  that 
the  defendants  had  disposed  of  their  business,  and  were  only 
working  in  their  late  place  of  business  on  a  salary ;  that  they  haa 
to  sell  the  business,  because  they  owed  more  than  $700,  and  were 
in  trouble.  After  the  plaintiffs  had  rested,  the  defendants  moved 
for  a  dismissal  of  the  complaint  on  the  grounds  "  thair  the  plain- 
tiffs had  failed  to  prove  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  they  have  failed  to  prove  that  the  representations 
which  the  defendants  are  alleged  to  have  made  were  false  at  the 
time  they  made  them,  and  were  known  to  them  to  be  false  at  the 
time  they  made  them,  and  that  there  has  been  no  fraud  proven  ;  " 
also  upon  the  same  grounds  for  a  direction  of  a  verdict  in  their 
favor;  which  motions  were  denied,  and  renewed  upon  the  close  of 
the  entire  case,  and  the  defendants  excepted. 

The  essential  constituents  of  an  action  to  recover  damages  for 
false  and  fraudulent  representations,  see  Steinam  v.  Bell,  7  Misc. 
Rep.  318;  57  St  Rep.  462,  are  amply  supported  by  the  evidence 
in  this  case,  and  therefore  said  motions  were,  in  our  opinion,  prop- 
erly overruled.  The  representations  were  not  denied  by  the  de- 
fendants, and  it  appears  conclusively  from  the  cross-examination 
of  the  defendant  Falk,  who  was  the  only  witness  called  for  the 
defense,  that  the  amount  of  the  defendants*  debts  was  over  $700 ; 
that  they  sold  their  business  to  one  Frankel  for  $400,  and  that  a 
few  days  thereafter  the  latter  sold  the  same  to  the  wife  of  the 
defendant  Falk.  This  testimony,  in  our  opinion,  effectually  dis- 
poses of  the  contention  of  the  defendants  that  the  scienter  had  not 
been  proved.  The  appellants*  argument  and  brief  upon  this 
appeal  are  founded  upon  a  misconception  of  the  nature  of 
the  action,  and  therefore  the  authorities  cited  by  them  in  support 
of  various  propositions  are  inapplicable  The  defendants'  excep- 
tions taken  to  the  rulings  on  the  trial  appear  to  be  without  merit, 
and  we  think  the  judgment  should  be  affirmed,  with  costs. 
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Nathan  Sonenberq,  Resp't,^.  Meyer  Levy,  App'lt 

(NSW  York  Common  Pleas,  General  Term,  FOed  April  1, 1896,) 

1*  Appeal— Inquest. 

Common  Pleas  will,  on  appeal,  review  the  evidence,  given  upon  an  in- 
quest taken  in  a  district  court.  ' 

9.  Damages— Conversion. 

In  an  action  of  conversion,  the  value  of  the  chattels  at  the  time  of  the 
trial  furnishes  no  basis  for  a  recovery,  where  they  are  not  shown  to  be  in 
nature  fluctuating  as  to  market  value,  and  no  element  of  malice  appears  in 
the  case. 

Appeal  from  a  judgment,  rendered  in  favor  of  plaintiiBE  on  de- 
fendant's default  after  inquest 

Abraham  T,  MJols,  for  app'lt;  A.  H,  Berrick^  for  resp't 

BisCHOFP,  J. — It  is  the  province  of  this  court  to  review  the  evi- 
dence given  upon  an  inquest  taken  in  a  district  court,  and  to  re- 
verse the  judgment  should  evidence  be  insufficient  to  establish  a 
prima  facie  case  in  support  of  the  respondent's  recovery.  Jones  v. 
Fridham,  3  E.  D.  Smith,  155 ;  Howard  v.  Brovm,  2  E.  D.  Smith, 
247  ;  Vorzimer  v.  Shapiro,  6  Misc.  Rep.  143 ;  55  St  Rep.  693 ; 
Jacobs  v.  Zeltner,  9  Misa  Rep.  455;  61  St  Rep.  104.  In  this  case 
plaintiff,  the  assignee  of  the  cause  of  action,  recovered  a  judgment 
for  $75,  apparently  the  supposed  value  of  certain  chattels  alleged 
to  have  been  converted  by  defendant;  but  no  proper  proof  of  this 
value  appears  from  the  record,  and  the  judgment,  therefore,  is  not 
to  be  sustained. 

The  cause  of  action  for  conversion,  upon  which  plaintiff  un- 
doubtedly could  sue  as  assignee,  Baumann  v.  Jefferson,  4  Misc. 
Rep.  147;  53  St  Rep.  116,  was  predicated  of  defendant's  failure 
to  return  upon  demand  certain  household  furniture  belonging  to 
plaintiff's  assignor,  the  original  possession  of  which  by  defendant 
was  in  do  way  tortious.  Upon  the  question  of  damages,  the  only 
proof  adduced  was  the  testimony  of  plaintiff's  witness  given  in 
answer  to  the  question,  to  the  value  of  the  chattels, "What  is  their 
value  to-day?"  The  proof  thus  received  fails  to  afford  a  basis  for 
the  recovery  below.  The  property  was  not  shown  to  be  in  nature 
fluctuating  as  to  market  value,  and  no  element  of  malice  appeared 
in  the  case;  thus  there  was  nothing  to  justify  a  departure  from  the 
well-established  rule  that  the  recovery  should  be  limited  to  the 
value  of  the  chattel  at  the  date  of  the  conversion,  with  interest 
Wehle  V.  Haviland,  69  N.  Y.  448 ;  5  Am.  &  Eng.  Enc.  Law,  p. 
40,  and  cases  cited.  We  are  not  to  assume,  in  the  absence  of 
proof,  that  the  value  at  the  date  of  the  trial,  as  given,  was  not 
greater  than  at  the  date  of  plaintiff's  demand,  which,  by  reason  of 
various  conceivable  causes,  it  might  actually  have  become.  Judg- 
ment reversed,  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event  Restitution  ordered  of  the  amount  paid  by 
the  appellant  in  satisfaction  of  the  judgment  here  reversed. 
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Joshua  Gregg  etaL^  Resp'ts,  v.  Jacob  F.  Wittemann  ^oL^ 

Applts. 

(New  York  Chmnum  PUas,  General  Term,  Filed  April  1, 1896,) 
Chattel  mortoaob — Possession. 

Where  a  chattel  mortgage  does  not  in  express  terms  restrict  the  mort' 
gagor's  right  to  transfer  the  possession  of  the  chattels  and  provides  that, 
until  default  in  payment,  he  shall  have  the  use  and  possession  thereof,  he 
ma^  lawfully  transfer  his  possession,  and  the  mortgagee's  only  recourse  is- 
against  the  person  in  possession  at  the  time  his  right  to  possession 
.accrues. 

Appeal  from  a  judgment  in  favor  of  plaintiflEs,  rendered  by  the 
justice  without  a  jury. 

Louis  B.  Haslrouck^  for  app'lt  Wittemann ;  Benjamin  Tuska^ 
for  app^lt  ELannenberg ;    Wager  £  Acker^  for  resp'ts. 

BISCHOFT,  J. — The  action  was  for  the  conversion  of  certain 
furniture,  and  upon  the  trial  the  plaintiflEs  asserted  their  right  to 

Cession  as  mortgagees  under  a  mortgage  executed  by  one 
ram  to  secure  the  payment  of  the  promissory  note  of  one 
Merz.  The  chattels  in  question  had  been  previously  sold  by  the 
plaintiflEs  to  Merz,  and,  with  others,  were  contained  in  the  latter's 
place  of  business.  Bartram^s  title,  and,  as  incident,  the  validity 
o{  the  plaintiflEs^  claim  in  this  action,  was  dependent  upon  an 
alleged  oral  transfer  of  the  chattels  to  him,  from  Merz,  without 
consideration.  Subsequent  to  Bartram's  mortgage  to  the  plaintiflEs^ 
Merz  executed  and  (delivered  a  bill  of  sale,  covering  the  entire 
contents  of  his  place  of  business,  to  the  defendants  Wittemann,  as 
a  means  of  providing  for  the  payment  of  the  vendor's  precedent 
debt  to  the  vendees.  The  defendant  Wittemann  had  employed 
one  Alexander  to  collect  their  claim  against  Merz,  and  the  bill  of 
sale  to  them  was  of  Alexander's  procurement  At  Alexander's 
instance  the  defendants  Wittemann  transferred  all  their  rights  un- 
der the  bill  of  sale  to  the  defendant  Kannenberg  and  employed 
the  latter  to  sell  the  chattels  at  auction.  The  defendant  Kannen- 
berg took  possession  of  the  chattels,  including  the  furniture  mort- 
g^ed  to  the  plaintiflEs,  sold  them,  and  accounted  to  the  defendants 
Wittemann  lor  the  proceeds  of  such  sale.  When  the  mortage 
debt  matured, — which  was  after  the  sale  last  above  alluded  to, — 
the  plaintiflEs  demanded  the  furniture  from  the  defendants  Witte- 
mann and  Kannenberg,  and,  failing  to  secure  the  delivery  of  the 
chattels,  had  judgment  against  the  said  defendants  for  damages,  in 
this  action,  from  which  judgment  the  defendants  have  appealed. 
The  recovery  below  is  not  to  be  supported.  The  plaintiflfe* 
right  to  the  possession  of  the  mortgaged  chattels  did  not  accrue 
until  the  mortgage  debt  matured,  and  default  was  made  in  the 
payment  thereof.  Until  then,  therefore,  the  defendants'  possession 
of  the  chattels  was  not  tortious,  in  so  far  as  the  plaintiflEs  were  con- 
cerned. But  before  the  accrument  of  the  plaintiflEs'  right  to  pos- 
session the  defendants  parted  with  their  possession  to  the  purchasers 
of  the  chattela  Hence  conversion  was  not  predicable  of  the  de- 
fendants' failure  to  surrender  the  mortgaged  chattels  to  the  plaint- 
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iffs.  Where  the  mortgage  does  not  in  express  terms  restrict  the 
mortgagor's  right  to  remove  or  transfer  ^e  possession  of  the  mort- 
gaged chattels  RuaaeU  v.  BiUterfieldj  21  Wend.  300,  and  provides, 
as  was  here  tne  case,  that  until  default  in  the  payment  of  the 
mortgage  debt  the  mortgagor  shall  have  the  use  and  possession  of 
the  chattels,  the  latter  has  an  interest  which  is  capable  of  transfer 
by  levy  and  sale  under  execution.  He  may  therefore  lawfully 
transfer  his  possession  to  others,  who  in  turn  may  divest  them- 
selves of  such  possession  by  further  transfer,  the  mortgagee's  only 
recourse  for  surrender  of  the  chattels  to  himself  being  against  the 
person  or  persons  in  possession  at  the  time  when  the  formers  right 
to  possession  accrued.  6  Lawson,  Eights,  Rem.  &  Prac.  p.  5018, 
section  3086;  Hathaioay  y.  Brayman,  42  N.  Y.  322. 

Another  q^uestion  would  have  been  presented  if  it  had  appeared 
upon  the  tnal  that  the  mortgagor,  and  those  of  the  defendants 
who  derived  possession  of  the  mortgaged  chattels  from  or  under 
him,  disposed  of  the  chattels  in  hostility  to  the  plaintiffs*  rights  as 
mortgagees.  Herm.  Chat  Mortg.  section  137  ;  Hale  v.  Bank^  64 
N.  Y.  560,  566 ;  Coi»ley,  Torts  (2d  Ed.  p.  527,  etc).  The  action, 
however,  was  not  tried  upon,  any  such  theory,  and  from  the  evi- 
dence in  the  record  it  is  not  to  be  determined  that  the  mortgaged 
chattels,  at  the  time  of  the  maturity  of  the  mortgage  debt,  were 
not  available,  and  accessible  to  the  plaintiffs,  in  the  possession  of 
the  purchasers. 

A  further  objection  is  fatal  to  the  recovery.  In  that  which  has 
been  said  we  have  assumed  the  mortgagor's  default  in  the  pay- 
ment of  the  mortgage  debt  The  fact  of  the  default,  however, 
iloes  not  appear  from  the  evidence,  and  cannot  be  presumed.  Lent 
V.  Railroad  Co,,  130  N.  Y.  504;  42  St  Rep.  592.  Hence  the 
plaintiffs*  right  to  the  possession  of  the  mortgaged  chattels  at  the 
time  of  the  demand  therefor  upon  the  defendants  was  not  apparent 
upon  the  trial,  and,  failing  of  the  right  to  possession,  no  conversion 
was  shown. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  of  this  appeal  to  the  appellants  severally,  to  abide  the  event 
There  should  be  restitution  of  the  costs  below,  paid  by  the  appel- 
lant to  perfect  their  appeal 

All  concur.  

John  Stewart,  App'lt,  v.  Max  Stern  et  al,  Resp'ta 

{Jffew  York  Common  Pleas,  GenercU  Term,  Filed  AprU  1,  1895.) 
Appeal— CoNFLiCTiNQ  evtobncb. 

A  judgment,  rendered  by  a  justice  on  conflicting  evidence,  will  not  be 
disturbea  on  appeal. 

Appeax  from  a  judgment  in  favor  of  defendants,  rendered  by 
the  justice  without  a  jury. 

Howard  A.  Sperry,  for  app'lt ;  Edwin  D,  Taliaferro^  for  resp*ts. 

GlEGERlCH,  J. — The  plaintiff's  appeal  is  baseil  upon  the  erro- 
neous theory  that  there  was  a  sale  and  delivery  to  him  on  credit 
of  the  chattels  sought  to  be  replevied.     The  evidence,  viewed  in 
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the  most  favorable  light  to  the  appellant,  shows  but  a  sale  on  con- 
dition that  the  plaintiflE  would  bnng  a  truck,  and  a  check  for  the 
purchase  price  of  the  same,  and  that  he  did  return  on  the  same 
day,  and  make  tender  by  check  for  the  amount  thereof,  but  which 
was  refused.  The  evidence  on  the  part  of  the  defendants,  how- 
ever, shows  that  there  was  a  sale  of  the  chattels  in  question,  con- 
ditioned that  the  plaintiff  would  immediately  take  away  the  goods, 
and  pay  for  the  same,  which  condition  he  failed  to  comply  with? 
and  upon  his  failure  to  do  so  the  chattels  were  sold  to  the  defend- 
ants. The  justice  credited  the  defendants*  version  of  the  transao* 
tion,  and  we  see  no  reason  for  disturbing  his  determination  of  the 
facts  in  the  absence  of  the  elements  which  are  requisite  to  review 
the  same.  Lynes  v.  Hickey^  4  Misc.  Rep.  522 ;  54  St  Rep.  120; 
Weiss  V.  Strauss^  39  St.  Rep.  78;  Empire  Slate  Type  Founding  Co. 
v.  Grant,  114  K  Y.  40;  22  St  Rep.  302,  cited  by  both  sides,  has 
no  application,  because  there  was  no  delivery  in  this  casa  For 
these  reasons  the  judgment  should  be  affirmed,  with  costa 


Bernard  Henrich,  App'lt,  v.  Peter  Murray,  Resp't 

{NevD  York  Common  Pleas,  OenercU  Term,  Filed  April  i,  1896.) 

Appbal— Conflicting  evidence. 

A  judgment,  rendered  by  a  justice  on  conflicting  evidence,  where  there 
is  Bumcient  evidence  to  sustain  it,  will  not  be  disturbed  on  appeal. 

Appeal  from  a  judgment  in  favor  of  defendant,  rendered  by  a 
justice  without  a  jury. 

JSprouUj  Earner  A  SprouUj   for  app'lt ;  Jacob  Levi,  for  resp't 

GiEGERiCH,  J. — This  action  was  brought  to  recover  a  balance 
alleged  to  be  due  for  work,  labor,  and  services  in  taking  down  the 
buildings  known  as  Nos.  64  to  70  Jackson  street,  in  the  city  of 
New  York.  The  complaint  in  writing  alleges  that  between  theSd 
day  of  May,  1894,  and  the  81st  day  of  May,  1894,  plaintiff,  at  the 
request  of  defendant,  performed  certain  work,  labor,  and  services 
in  taking  down  the  buildings  in  question ;  that  the  defendant 
promised  and  agreed  to  pay  him  therefor  the  sum  of  $105 ;  and 
that  no  part  thereof  has  been  paid,  except  the  sum  of  $50,  leaving 
a  balance  of  $55,  for  which  judgment  is  demanded.  Upon  the 
trial  the  complaint  was  amended  hj  adding  thereto,  "Materials 
inside  the  buildings,  except  the  brick."  The  defendant,  by  his 
answer,  admitted  that  he  entered  into  an  agreement  with  the 

{)laintiff  wherein  and  whereby  the  latter  was  to  render  and  per- 
orm  certain  work,  labor,  and  services,  for  which  he  was  to  receive 
the  sum  of  $105,  and  that  before  the  completion  of  the  work 
required  to  be  done  by  said  contract  the  defendant  paid  to  the 
plaintiff,  on  account  thereof,  the  sum  of  $50.  For  a  further  and 
separate  and  counter  claim  tlie  defendant  alleged  that  at  or  about 
the  time  referred  to  in  the  complaint  the  parties  litigant  contracted 
that  the  plaintiff  should  remove  the  buildings  referred  to,  and  re- 
ceive therefor  as  compensation  the  sum  of  $105,  together  with  tlie 
building  materials  used  therein,  save  and  except  the  brick;  that, 
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with  respect  to  said  brick,  the  plaintiflE  agreed  to  remove  the  same 
in  a  careful,  clean,  and  workmanlike  manner,  to  clean  siaid  brick, 
and  to  pile  the  same  in  front  of  the  premises  in  question ;  that 
the  plaintiflE  failed  to  remove  the  brick  in  the  manner  required  by 
said  contract,  and  that  by  reason  of  his  carelessness  and  negli- 
gence therein  the  defendant  lost  35,000  bricks,  and  suflEered  and 
sustained  other  damage,  aggregating  in  all  the  sum  of  $90.  As 
to  plaintiff's  actual  negligence  in  removing  the  brick,  and  as  U> 
the  amount  of  brick  damaged  by  reason  thereof,  the  testimony 
was  in  material  conflict ;  but  sufl&cient  evidence  appears  to  support 
the  justice's  determination  in  favor  of  the  defendant,  allowing  a 
set-off  in  extinguishment  of  plaintiff's  claim,  which  was  admitted 
by  the  failure  of  the  defendant  to  deny  that  portion  of  the  plain- 
tiff's complaint  The  defendant,  when  called  as  a  witness,  testified 
that  to  his  own  knowledge  about  30,000  bricks  were  thus  lost  to 
him,  and,  computing  their  value  in  accordance  with  the  testimony 
adduced  in  tnat  regard,  the  justice  was  well  authorized  to  find 
that  the  amount  of  defendant's  damage  availed  as  a  set  off-  to  the 
claim  in  suit.  The  defendant's  exceptions  taken  to  the  rulings 
on  the  trial  are,  in  our  opinion,  without  merit ;  and  for  the  fore- 
going reasons  we  think  the  judgment  should  be  aJB&rmed,  with 
costs.  

Emil  Jung,  App'lt,  v.  William  Kueffel  et  at,  Eesp'ta 

(New  York  Common  Pleas,  General  Term,  Filed  April  1,  1895.) 

Appbal — Reargumbnt. 

After  the  judgmeDt  has  been  affirmed  by  the  court  of  appeals,  the  court 
of  common  pleas  will  not  grant  a  reargument. 

Motion  for  reargument 

Leopold  Leo,  for  motion  ;  Smithy  Bowman  &  Close,  opposed. 

Pryor,  J. — On  the  affirmance  of  the  judgment  by  the  general 
term  the  plaintiff  had  an  option  either  to  move  a  reargument  or  go 
to  the  court  of  appeals.  Doubtless  he  would  have  taken  the 
former  step  had  he  supposed  the  court  anywise  remiss  in  the  con- 
sideration of  the  case.  He  chose  rather  to  appeal  from  the  judg- 
ment, and  so  stood  upon  his  allegations  of  error.  Is  it  possible 
that  a  suitor  may  have  recourse  to  both  these  alternative  remedies; 
that  is,  first  take  the  chance  of  reversing  the  judgment  for  error, 
and  then,  failing  in  that,  come  back  to  the  court  below  for  a  re- 
argument? If  so,  then  an  affirmance  by  the  court  of  last  resort 
will  never  be  a  finality ;  and  we  apprehend  that  in  all  cases  the 
litit^ation  will  be  renewed  by  an  application  for  reargument 

The  motion  proceeds,  we  suspect,  upon  the  suggestion  by  the 
court  of  appeals  that  the  plaintiff,  if  entitled  at  all,  should  have  had 
a  larger  verdict  And  so  we  thought;  but,  upon  the  evidence,  our 
conviction  was  that  the  verdict  should  liave  been  for  the  defend- 
ants. Instead,  however,  of  remanding  the  cause  for  a  third  trial 
we  suffered  the  nominal  verdict  to  stand,  because,  in  our  judg- 
ment, it  involves  no  injustice  to  the  plaintiff,  and  because  we  were 
not  inclined  to  encourage  the  experiment  of  successive  trials  until 
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some  jury  might  be  found  to  decide  against  the  manifest  right  of 
the  case.  It  was  not  pretended  either  that  the  jury  were  guilty  of 
any  misconduct  or  that  the  plaintiff  might  improve  ,his  case  by 
further  proof.  Why  allow  the  chance  of  a  verdict  which  the 
court  would  be  bound  to  set  aside? 

Motion  denied,  with  costs. 

BiscHOFF,  J.,  concura 

Daly,  Ch,  J. — In  awarding  nominal  damages  the  jury  of  course 
considered  the  facts  that  plaintiff  was  paid  his  full  wages  while 
he  was  disabled  from  working ;  that  he  was  immediately  re-em- 
ployed by  the  defendants,  and  remained  with  them  several  years 
at  increasing  wages  until  he  voluntarily  left,  and  that  be  did  not 
claim  damages  nor  bring  suit  until  nearly  six  years  after  the  acci- 
dent ;  and  they  majr  have  been  satisfied  that  he  had  been  fully 
compiensated  for  his  injury  even  in  his  own  estimation.  Under 
the  circumstances  we  declined  to  interfere  with  the  verdict  oa  the 
ground  of  inadequacy,  and  we  find  no  reason  to  change  our  views. 


Charles  C.  Schildwaohter,  App'lt,  v.  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  B^p*ts. 

(New  York  Chmnum  Pleas,  General  Tnrm,  Filed  Apnl  1,  1896.) 

1.  Trial— DiBCONTiNUANCB. 

The  court  cannot,  of  its  own  motion,  order  a  discontinuance  of  a  com* 
mon  law  action  for  the  recovery  of  a  sum  certain,  where  no  coanterclaim 
has  been  interposed. 

3.  Costs— Bight. 

A  legal  action  cannot  be  converted  into  an  equitable  one,  in  which  the 
costs  are  in  the  discretion  of  the  court,  by  a  motion  for  interpleader  there- 
in, which  is  not  granted. 

Appeal  from  an  order,  directing  the  payment  to  plaintiff  of  the 
claim  in  suit,  without  interest,  and  a  discontinuance  of  the  action 
without  costa 

W.  E.  Benjamin^  for  app'lt;  Francis  If.  Scott  and  John  L 
O^BrieUj  for  resp't. 

BiscHOFF,  J. — The  proceeding  of  which  the  order  appealed  from 
is  the  outcome  was  instituted  by  defendant  as  a  motion  for  inter- 
pleader, under  section  820  of  the  Code  of  Civil  Procedure.      The 
order,  however,  accomplished  a  very  different  result  from  that  or- 
iginally sought^  for  thereby  the  action  was  directed  to  be  termin- 
ated, as  against  all  parties  concerned,  upon  defendant's  paying  the 
plaintiff  the  amount  of  his  claim,  without  interest  or  costs.  In  that 
interest  and  costs  were  thus  disallowed,  lies  the  appellant's  grier- 
ance.  The  claim  in  suit  was  for  two  months'  rent  of  certain  prem- 
ises leased  by  defendant  from  plaintiff  s  assignor  for  use  as  a  fire- 
engine  house,  for  the  amount  of  which  rent  demand  was  onl/ 
made  upon  the  proper  officer,  and  the  action  instituted  after  an  in- 
terval of  six  months.     Two  months  after  the  commencement  of 
the  action  this  motion  was  made,  upon  the  ground  that  one  Annie 
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Foley  laid  claim  to  the  fund  in  question  ;  but  upon  the  return  day 
of  the  motion  the  adverse  claim  was  abandoned,  and  the  claimant 
consented  to  the  payment  to  plaintiflE  of  the  amount  sued  for.  The 
order  now  before  us  was  thereupon  made,  and  it  was  thereby  pro- 
vided "that  the  sum  of  two  hundred  and  twenty  ($220)  dollars, 
due  for  rental  of  premises  No.  104  and  106  East  one  Hundred  and 
Twenty-Sixth  street  during  the  mbnths  of  February  and  March, 
1894,  be,  and  the  same  hereby  is,  directed  tQ  be  paid  over  to 
Charles  C.  Schildwachter,  and  that  the  mayor,  aldermen,  and  com- 
malty  of  the  city  of  New  York  thereupon  be  discharged  from  lia- 
bility to  either  the  plaintiff  above  named  or  said  Mrs.  Annie  Foley, 
and  that  the  said  defendants  have  five  days  after  entry  of  this  or- 
der to  pay  the  said  sum,  and  the  foregoing  action  be  discontinued, 
without  costs  to  either  party." 

The  order  to  show  cause,  upon  which  the  motion  was  instituted, 
recited  tie  fact  that  it  was  made  upon  "all  the  papers  and  pro- 
ceedings herein,"  and  the  order  appealed  from  recited  the  order  to 
show  cause.  Hence  the  complaint  in  the  action  must  be  assumed 
to  have  been  before  the  court,  and,  in  the  complaint,  interest  was 
demanded  from  appropriate  datea  Thus,  such  interest  was  as 
much  a  part  of  plamtiff's  claim  as  any  other  item  constituting  it, 
and,  the  claim  standing  undisputed,  he  was  entitled  to  interest,  as 
of  absolute  right  It  was  therefore  not  to  be  disallowed,  "however 
commendable  the  motive  of  the  denial."  Peetsch  v.  ^winn,  7  Misa 
Rep.  6;  57  St  Rep.  80;  Sibley  v.  Assurance  Co.,  18  St  Rep.  834 
And  in  this  regard  the  order  is  not  to  be  supported  Failing  the 
adverse  claim,  there  was  no  further  question  but  that  defendant's 
motion  for  interpleader  could  not  prevail ;  it  having  accepted  the 
claimant's  withdrawal,  and  abandoned  the  prosecution  of  the  mo- 
tion upon  the  original  ground.  The  action  was  one  at  common 
law  for  the  recovery  of  a  sum  certain,  and  no  counterclaim  had 
been  interposed.  The  court  could  not,  of  its  own  motion,  order  a 
discontinuance.  ,  Wilcox  v.  Daggatt^  15  Wkly.  Dig.  208.  Nor  do 
we  find  any  grounds  for  the  granting  of  the  defendant's  motion 
without  the  imposition  of  costs  as  a  condition  thereto.  The  costs 
provided  by  statute  are  awarded  upon  principles  of  natural  just- 
ice, that  he  who  has,  by  his  resistance,  subjected  another  to  the 
expense  of  litigation  in  the  enforcement  of  a  just  demand,  should 
make  indemnity  for  the  expense.  Pars.  Costs,  p.  8,  §  5 ;  Report 
of  Code  Com'rs  1848,  p.  208.  And  while  a  plaintiff  has  been  per- 
mitted, on  his  own  motion,  to  discontinue  an  action  at  law,  with- 
out costs,  where  it  appeared  that  the  demand  was  not  enforceable 
because  the  defendant  was  an  infant,  a  bankrupt,  or  otherwise  ex- 
empt, which  facts  were  unknown  to  the  plaintiff  when  the  action 
was  instituted.  Park  v.  Moore,  4  Hill,  592 ;  Smith  v.  Skinner,  1 
How.  122 ;  Cuyler  v.  Goats,  10  How.  141;  Wellington  v.  Classon,  18 
How.  10 ;  Taaks  v.  Schmidt.  19  How.  413  ;  Smith  v.  5nV^,  8  Wkly. 
Dig.  76 ;  Van  Buren  v.  F'rrU  4  Wend.  209;  Amour  v.  Steiribrenner, 
1  Paige,  82 ;  Phoenix  v.  Hill,  3  Johns.  249,  or  where,  since  the  ac- 
tion was  commenced,  a  change  in  the  law  exempted  the  defendant 
from  liability,  Oale  v.  Wells,  7  How.  191 ;  Porter  v.  Jones,  Id.  192, 
St.  Rep.,  Vol.  LXVI.        85 
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no  preceflent  is  to  be  found  for  the  enforced  discontinuance  of  an 
action  without  the  payment  of  costs  upon  the  application  of  a  de- 
fendant confessedly  liable  for  the  demand  in  suit  Assuming^ 
therefore,  that  there  is  some  discretion  which  may  be  exercised  by 
the  court  where  the  plaintifiE  applies  for  leave  to  discontinuance  an 
action,  without  costs,  in  the  instances  rule^  upon  in  the  cases  above 
cited,  it  remains  that  the  facts  here  appearing  afford  no  justifica- 
tion for  the  order  appealed  from,  and  an  arbitrary  denial  of  costs 
is  within  the  province  of  a  general  term  to  review.  Clafiin  v.  Bob- 
erison,  28  St  Kep.  305.  In  this  case  the  plaintiff  was  in  no  way 
in  fault,  the  institution  of  the  actioa  being  necessitated  by  the  de- 
fendant's failure  to  pay  its  just  debt  So  far  as  appears,  the  plaint- 
iff was  entitled  to  recovery  and  to  the  accrued  costs  as  of  course. 
Code  Civ.  Proc.  §  3228,  subd.  4.  Obviously,  the  action  was  not 
converted  into  an  equitable  one,  in  which  tlie  costs  are  in  the  dis- 
cretion of  the  court  (section  3230),  since  the  motion  for  inter- 
pleader was  not  granted.  Olark  v.  Mosher^  107  N.  Y.  11&;  11  St, 
Kep.  758.  The  order  appealed  from  should  be  reversed,  with 
costs  of  this  appeal,  and  costs  of  the  special  term. 


Thomas  Nevins,  App'lt,  v.  Fidelity  and  Casualty  Company, 

Deft 

{New  York  Common  Pleas,  General  Tet^m,  Filed  April  1,  1896 ) 

1.  Parties— Proper. 

In  an  action  on  a  bond  against  the  surety  alone,  the  principal  should,  if 
he  makes  application,  be  brought  in  as  a  party  defendant.  , 

2.  Same. 

Such  application  will  not  be  denied  on  the  ground  that  it  should  have 
been  by  motion,  and  not  by  petition. 

Appeal  from  an  ord^r,  granting  a  motion  to  be  made  a  party 
to  the  action. 

Couderi  Bros.  {Joseph  Kling,  of  counsel),  for  app'lt ;  K  K  Law- 
rence^  for  resp't 

Daly,  0.  J. — The  complaint  in  the  action  between  Thomas 
Nevins  and  the  Fidelity  &  Casualty  Company  described  in  the 
petition  sets  forth  an  agreement  between  Nevins  and  this  peti- 
tioner, Mason,  on  July  28,  1893,  by  which  the  plaintiff  agreea  to 
sell  to  Mason  certain  real  property  for  the  sum  of  $128,500,  to  l>e 
paid  for  by  Mason  taking  the  premises  subject  to  existing  mort- 
gages for  $83,500,  paying  $500  cash,  and  giving  his  bond  and  a 
mortgage  on  the  premises  for  $40,000  ;  the  agreement  providing 
that  Mason  should  pay  the  plaintiff  out  of  the  rents  of  the  premi- 
ses $600  per  month  as  a  fund  to  pay  the  interest  on  the  mortgages 
and  the  taxes,  and  that  Mason  should  procure  a  bond  from  a 
surety  company  to  secure  the  payment  of  such  monthly  sum.  The 
complaint  tnen  sets  forth  that  the  Fidelity  &  Casualty  Company 
executed  a  bond  accordingly' ;  that  tlie  deed  to  Mason  was  tnere- 
after  delivered,  and  he  went  into  possession,  and  collected  the 
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rents  for  the  month  of  September,  1893,  amoanting  to  $J:36.50, 
which  be  omitted  to  pay  to  the  plaintiff,  and  for  whicb  the  plaint- 
iff demands  judgment  against  the  company.  The  petitioner,  Mason, 
named  in  the  complaint  as  the  party  farnisbing  the  bond  of  the 
surety  company,  now  applies  to  be  made  a  party  to  this  action,  in 
order  to  protect  his  interests ;  setting  forth  fraud  on  the  part  of 
the  plaintiff  Nevins  in  inducing  petitioner's  purchase  of  the  prem- 
ises mentioned  in  the  complaint ;  alleging  that  he  is  named  in  the 
bond  as  principal,  and  has  a  good  defense  to  it,  which  will  be  lost 
to  him  unless  he  is  made  a  party  to  the  action,  as  the  surety  com- 
pany cannot  and  will  not  avail  themselves  ol  the  defense.  The 
answer  of  the  company  in  the  action  pleads  defect  of  parties,  averr- 
ing the  bond  to  be  the  joint  obligation  of  the  company  and  Mason. 
This  application  is  made  under  the  Code,  providing  that,  "  where 
a  person  not  a  party  to  the  action  has  an  interest  in  the  subject 
thereof  *  *  *  and  makes  application  to  the  court  to  be  made 
a  partv  it  must  direct  him  to  be  brouglit  in  by  the  proper  ameftd- 
ment.  Section  452.  The  plaintiff  opposes  the  application  on 
the  ground  that  the  petitioner  has  no  interest  in  the  subject  of 
the  action,  because  he  is  not  entitled  to  receive  any  part  of  the 
amount  in  controversy,  to  wit,  the  rents  collected  bv  him.  If 
judgment  goes  against  the  surety,  the  petitioner,  as  pnncipal,  will 
be  liable  over  to  the  latter;  but  he  can  relieve  himself  from  such 
liability  if  permitted  to  defend  the  action,  and  establish  his  de- 
fense therein.  ^  He  has,  therefore,  a  direct  interest  in  the  subject 
of  the  action,  viz.  the  enforcement  of  the  bond.  The  surety  com- 
pany cannot  set  up  as  a  defense  the  fraud  which  the  petitioner 
charges.  As  the  latter  has  not  rescinded  the  contract  of  sale  of 
the  premises,  he  has  only  a  claim  for  damages,  which  is  not  avail- 
able as  a  defense  to  the  surety,  Oillespie  v.  Torrance^  25  N.  Y. 
806;  but,  if  the  principal  and  surety  are  sued  together,  a  success- 
ful recoupment  by  the  former  will  injure  to  the  benerit  of  the 
latter,  although  the  surety  could  not,  if  sued  alone,  avail  himself 
of  the  defense,  Springer  v.  Dwyer^  50  N.  Y.  19.  Great  liberality 
is  always  shown  in  admitting  parties  who  may  be  injuriously  af- 
fected by  the  action  and  judgment  Thus,  where  an  action  was 
brought  upon  a  contract  for  services,  to  restrain  the  employe  from 
entering  into  the  service  of  another,  the  latter  was  admittea  to  de- 
fend, as  having  a  direct  interest  in  the  event  of  the  action.  Siro- 
bridge  Lithographing  Co.,  v.  Crane,  35  St  Rep.  474.  The  court 
held  that  the  defendant's  contract  with  the  applicant  was  directly 
involved.  In  this  case  the  obligation  of  the  petitioner  to  indem- 
nify his  surety  for  the  exact  amount  recoverable  in  this  action  is 
substantially  involved  in  this  litigation.  The  application  is  also 
opposed  on  the  ground  that  it  should  be  by  motion  in  the  action, 
and  not  by  petition.  In  Haas  v.  Craighead,  19  Hun,  396,  the  ap- 
plication appears  to  have  been  by  petition,  although  made  in  the 
action.  There  is  no  adjudication  that  an  application  by  petition 
specially  entitled  should  be  denied  for  that  reason.  No  substan- 
tial right  is  affected  by  the  practice  here  pursued. 

Order  appealed  from  affirmed,  with  costs  and  disbursements. 

All  concur. 
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Skinner  Engine  Company,  Resp't,  v.  Old  Staten  Island  Dye- 
iNG  Establishment,  App^lt 

{New  York  Commojs  Plea$,  General  Tei^m,  Filed  April  1,  1896,) 

1.  Bills  and  notes— Bona  fide  holder. 

The  receipt  of  a  note  of  a  third  person  in  payment  of  a  precedent  debt, 
does  not  alone  operate  as  a  discharge  of  the  debt  pro  tanto, 

2.  Same— Failure  op  considbraxion. 

In  such  case,  failure  of  consideration  is  available  as  a  defense  by  the 
maker  against  such  holder. 

8.  Witness— Credibility— Interest. 

The  interest  of  a  witness,  because  of  his  business  relations  with  the 
party  offering  him,  requires  that  his  testimony  should  be  submitted  to  the 
jury. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment entered  on  a  verdict  directed  by  the  court  in  favor  of 
plaintiff. 

George  Zahriskk^  for  applt ;  Ewing,  Whitman  &  Eiving  {Hamp- 
ton D.  Ehuingy  of  counsel),  for  resp*t 

Daly,  C.  J. — The  trial  judge  directed  a  verdict  for  the  plaintiflE, 
on  the  ground  that  the  evidence  established  that  it  was  a  holder 
for  value,  before  maturity,  of  the  note  in  suit,  without  notice  of 
the  equitias  set  up  in  the  answer.  The  defendant  claims  that  the 
evidence  shows  that  the  plaintiff  took  the  note  in  payment  of  an 
antecedent  debt,  but  not  in  discharge  or  extinguisnment  thereof, 
and  therefore  parted  with  no  value.  The  acceptance  by  a  creditor 
from  his  debtor  of  a  new  security  or  obligation  for  an  old  debt  is 
the  mere  substitution  of  one  executory  agreement  for  another, 
and  there  is  no  extinguishment  of  such  debt  unless  there  is  an  ex- 
press agreement  to  accept  the  new  obligation  or  security  as  a 
satisfaction  of  the  old;  Mayer  v.  Heidelbach,  123  N.  Y.  332-840; 
33  St  Rep.  610,  or  unless  there  is  surrender  of  the  evidence  of  the 
former  indebtedness.  Youngs  v.  Zee,  12  N.  Y.  552 ;  Brown  v. 
Leavittj  31  N.  Y.  113.  In  the  present  case  no  security  or  evidence 
of  indebtedness  was  surrendered  by  the  plaintiff  on  receiving  the 
note  in  suit  from  the  payee.  It  is  claimed,  however,  that  there 
was  an  agreement  that  it  should  be  received  in  extinguishment  of 
the  debt,  and  that  this  agreement  was  to  be  inferrea  from  a  pre- 
vious course  of  dealing  and  arrangement  between  the  parties.  The 
transfer  of  this  note  was  evidenced  by  a  correspondence  between 
the  payee  and  the  plaintiff ;  the  latter  asking  for  a  settlement  for 
three  engines  shipped  to  him  for  which  he  was  indebted  in  the 
sum  of  $853,  and  stating  that,  if  the  parties  did  not  desire  to  pay 
all  cash,  plaintiff  would  be  willing  to  take  half  cash,  and  their 
note  at  60  days  for  the  balance.  In  reply,  the  payee  stated  that 
lie  would  send  a  piece  of  short  customer's  paper  on  account ;  and* 
two  days  later  transmitted  the  note  in  suit  in  a  letter,  suraesting 
that  it  be  handed  to  the  bank  for  collection  at  once,  to  wmch  de- 
fendant answered  that  it  was  immediately  placed  in  the  bank,  and 
would  go  to  its  proper  destination  the  next  morning.    The  oorres- 
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pondencecontained  no  statement  from  which  an  agreement  to  take 
the  note  in  extinguishment  of  the  prior  debt  should  be  inferred. 
The  receipt  of  a  note  in  payment  of  a  precedent  debt  does  not 
alone  operate  as  a  discharge  of  the  deot  pro  tanio,  Fisher  v. 
Sharpe,  6  Daly,  214 

The  plaintiflPs  books  showed  an  entry  of  a  credit  made  to  the 
payee  of  this  note.  It  was  testified  by  the  treasurer  of  the  plaint- 
iff company  that  the  company  had  prior  transactions  with  the 
payee  for  a  number  of  years,  and  had  received  commercial  paper 
in  payment  of  accounts,  and  that,  when  it  was  received,  it  was 
said  between  them  that  it  was  accepted  as  an  extinguishment  of 
the  debt,  and  that  the  note  in  suit  was  not  received  in  any  other 
way.  On  cross-examination,  however,  the  witness  modified  his 
statement  by  testifying  that  he  told  the  payee  that  the  company 
would  be  willing  at  any  time  to  take  approved  paper  in  settlement 
for  anything  he  bought  This  was  not  an  agreement  for  the  ex- 
tinguishment of  the  debt,  and  did  not,  under  the  authorities,  dis- 
charge the  debtor  from  it  The  plaintiff  was  therefore  not  a  holder 
for  value  within  the  rule  protecting  such  holder  against  minor 
equities. 

The  answer  sets  up  a  defense  which,  if  proved,  would  be  suffi- 
cient It  appears  that  the  note  was  given  by  the  defendant  to 
Barnhurst  upon  the  faith  of  his  contract  previously  made  to  erect 
an  iron  smokestack  at  defendant  s  works,  which  was  to  be  fur- 
nished with  guy  bands,  rope,  etc.,  to  posts  or  fastenings,  and  for 
which  he  was  to  be  paid  $535  ;  that  he  set  up  the  smokestick,  but 
■without  guying  it  fast  as  agreed,  and  received  defendants  note  in 
advance  of  the  completion  of  the  work,  upon  his  promise  to  im- 
mediately complete  the  same,  which  he,  however,  neglected  to  do, 
the  smokestack  being  subsequently  blown  down,  and  damaging 
defendants  buildings  to  their  damage  in  more  than  the  amount  of 
the  note ;  and  that  this  occurred  before  the  transfer  of  the  note  to 
the  plaintiff  The  facts  pleaded  will  show  a  failure  of  considera- 
tion, which  was  available  as  a  defense  against  the  holder  of  the 
note  who  had  not  parted  with  value. 

With  respect  to  the  proof  of  transactions  between  the  president 
of  the  plaintiff  company  and  the  payee  of  the  note,  to  establish 
that  it  was  taken  in  extinguishment  of  the  old  debt,  it  is  proper 
to  say  that  the  testimony  of  the  president  should  have  been  sub- 
mitted to  the  jury  as  that  of  an  interested  party ;  not  because  of 
pecuniary  interest  in  the  result  of  the  action,  but  of  his  business 
relations  with  the  plaintiff,  and  the  interest  or  bias  which  misjht 
result  therefrom.  Carbon  iVorks  v.  Schad,  38  Hun,  71 ;  Merrill  v. 
Cbal  Go..  114  N.  Y.  216;  23  St.  Rep.  114;  Goldsmith  v.  Coverly, 
66  St  Rep.  857.  The  interest  of  the  witness,  though  he  may  be 
unimpeached,  requires  that  his  testimony  should  be  submitted  to 
the  jury.     Elivood  v.  Telegraph  Co.,  45  N.  Y.  549. 

Judgment  reversed,  and  new  trial  ordered  with  costs  to  appel- 
lant to  abide  event 

All  concur. 
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Max  Lansburgh,  Resp't,  v.  Thomas  Walsh  ei  al,  App'lts, 

(New  Ttxrk  Common  Pleas,  General  Term,  Filed  ApfrU  i,  1895.) 

1.  Pleadings— CoMPLAqiT — Assumpsit. 

In  an  action  to  recover  the  value  of  timber  alleged  to  have  been  sold  and 
delivered  by  plaintiff  to  defendant,  an  allegation  in  the  complaint  that  the 
defendant  a^eed  to  pay  the  fair  and  reasonable  value  of  the  timber,  does 
not  necessarily  render  the  action  one  on  an  express  contract,  and  plaintiff 
may  recover  on  a  quantum  meruit  for  the  timt>er  received  by  defendant. 

2.  Partnership— Relation. 

An  agreement  for  one  to  pay  another,  who  does  not  in  any  sense  incur 
liability  for  losses,  a  share  of  the  profits  hy  way  of  compensation  for  the 
latter's  services,  does  not  create  a  partnership. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiflE, 

Michael  J,  Scanlan,  for  app'lt;   Leo  0.  Rosenblatt,  for  resp't, 

BiscHOFF,  J. — An  agreement  for  one  to  pay  another,  who  does 
not  in  any  sense  incur  liability  for  losses,  a  share  of  the  profits,  by 
way  of  compensation  for  the  latter's  services,  does  not  create  a 
partnership.  W.  D,  Wilson  Printing  Ink  Co,  v.  Bowker,  42  St 
Kep.  34 ;  Hdyward  v.  Barron,  46  id.  665.  It  is  unchallenged, 
therefore,  that  J.  C.  Thompson  was  only  the  plaintiffs  employee, 
and  not  party  to  any  contract  of  sale  between  the  plaintiff  and  the 
defendants.  The  facts  which  appeared  from  sufficient  evidence 
upon  the  trial,  and  with  regard  to  which  the  judgment  of  affirm- 
ance of  the  court  below  is  conclusive  upon  us,  Gundlin  v.  Packet 
Co.,  8  Misc.  Kep.  29] ;  59  St  Eep.  208,  are  that  the  defendants, 
through  one  Benton,  a  broker,  agreed  to  purchase  of  Walton 
Thompson,  the  son  of  J.  C.  Thompson,  210  piles  or  pieces  of  tim- 
ber of  certain  sizes  and  at  specifiea  prices,  which  latter  were  to  be 
subject  to  deductions  for  freight  charges  to  be  paid  by  the  defend- 
ants; that  Walton  Thompson  was  acting  in  the  transaction  for  his 
father,  who  was  employed  by  the  plaintiff,  the  owner,  in  the  sale 
of  timber,  upon  a  share  of  the  projSts  to  be  derived  from  sales 
made  by  such  employee ;  that,  after  the  plaintiffs  shipment  and 
the  delivery  to  the  defendants  of  a  part  of  the  timber,  the  latter 
i^pudiated  the  contract,  upon  the  ground  that,  when  it  was  made, 
they  were  unaware  that  the  plaintiff'  was  the  principal,  and  from 
the  representations  of  Benton  supposed  Walton  Thompson  to  be 
such ;  and  that,  at  the  time  of  the  repudiation,  the  plaintiff  had 
shipped  125  piles,  of  which  99  had  been  concededly  received  and 
retained  by  the  defendants,  and  for  which  payment  had  not  been 
made  to  anyone.  Upon  this  state  of  the  facts,  the  liability  of  the 
defendants  for  the  fair  and  reasonable  value  of  the  piles  retained, 
deducting  therefrom  the  freight  charges  paid,  is  irrefragable.  The 
trial  court  ruled  consistently  with  that  view,  and  restricted  the 
plaintiff's  recovery  to  such  an  amount  Neither  do  the  defend- 
ants dispute  their  ultimate  liability  as  above  stated,  but  they 
contend  that  the  liability  was  not  enforceable  in  this  action.  The 
contention  last  above  alluded  to,  however,  arises  wholly  from  a 
misconception  of  the  cause  of  action  alleged.  The  complaint  did 
not  seek  to  enforce  payment  of  an  agre^  price,  but  was  for  re- 
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cbvery  ijpon  a  quantum  meruit  for  125  piles  alleged  to  have  been 
sold  and  delivered  to  the  defendants,  less  the  freight  charges  paid 
by  the  latter.  The  allegation  that  the  defendants  agreed  to  pay 
the  fair  and  reasonable  value  of  the  timber  waiP,  under  the  circum- 
stances, but  the  statement  of  -a  conclusion  of  law,  and  did  not 
necessarily  render  the  action  one  upon  an  express  contract  of  sale. 
JSussdor/v.  Schmidi^  55  N.  Y.  319.  Hence  the  court  properly  ad- 
mitted proof  of  value,  and  the  defendants'  motion  for  dismissal  of 
the  complaint  and  requests  to  charge  the  jury,  in  so  far  as  such 
motion  and  requests  were  based  upon  an  alleged  variance  in  or 
failure  of  the  proof,  were  properly  denied. 

It  would  be  useless  waste  of  time  and  labor  to  consider  specifi- 
cally each  of  the  numerous  exceptions  which  appear  in  the  record. 
Not  one  of  them  presents  error  which  was  prejudicial  to  the  de- 
fendants, some  having  b^een  taken  to  rulings  which  were  based 
upon  concessions  on  the  part  of  the  plaintiflE,  in  the  defendants' 
favor.  The  recovery  below  was  strictly  in  accord  with  tlie  justice 
of  the  facts,  and  we  are  therefore  content  to  affirm  the  judgment 
appealed  from.     Judgment  affiimed,  with  costs. 

Daly,  C.  J.  (concurring). —  The  exception  to  the  ruling  of  the 
trial  judge  that  the  answer  does  not  contain  a  counterclaim  pre- 
sents no  error,  in  view  of  the  fact  that  it  was  based  upon  defend- 
ants' apparent  claim  of  an  eflFect  upon  the  issues  for  want  of  a 
reply.  The  ruling  was  substantially  that  the  counterclaim  was 
not  admitted  for  failure  of  plaintiff  to  reply,  and  that  decision  was 
coiTect  The  counterclaim  in  question  is  found  so  designated  in 
the  concluding  lines  of  a  long  and  elaborate  statement,  commenc- 
ing, **  (4)  For  a  further  and  separate  defense  to  this  action,"  and 
containing  the  particulai-s  of  the  contract  as  claimed  by  defendants. 
The  Code  requires  a  counterclaim  to  be  separately  stated,  which 
Tvas  not  done;  and,  where  it  is  described  as  a  defense,  the  pleader 
is  bound  by  his  choice,  and  cannot  claim  any  benefit  from  the 
want  of  a  reply.  Acer  v.  Hotchkiss,  97  N.  Y.  408,  409.  Defendants 
were  precluaed  from  proof  under  it.  This  vigorous  litigation  over 
the  plaintiff's  claim  to  recover  for  the  value  of  the  99  logs  actually 
delivered  by  him,  and  used  by  defendants,  is  probably  explained 
by  what  seems  to  have  been  a  hasty  letter  written  by  him  in  reply 
to  their  disclaimer  of  a  contract  with  him.  A  little  timely  inquiry 
would  have  shown  that  they  were  justified  in  hesitating  at  that 
time  to  recognize  the  claim  of  one  who  was  an  apparent  stranger 
to  their  dealings  with  Benton,  and  the  whole  dispute  could  prob- 
ably have  been  adjusted  without  litigation. 

Pryor,  J.,  concurs. 

Halph  p.  Mosher  etal,  Resp'ts,  v.  Providence  Washington 
Insurance  Company,  App'lt 

{New  York  Common  Pleas,  Oeneral  Term,  Filed  April  i,  1896.) 

1.  Inburancb— Marine— PoRFKiTURE, 

A  policy  of  marine  insurance  is  not  avoided  by  a  mere  unexecuted  agree* 
ment  to  carry  goods  in  violation  of  its  terms. 
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2.  Same— Risk. 

Where  the  policy  reads  merely  *'froin"  a  certain  port,  the  risk  attache* 

only  from  the  time  the  yessel  weighs  anchor  and  breaks  ground  for  the 

voyage  with  all  the  preparations  completely  made. 

Appeal  from  a  judgment  of  the  city  court  affirming  a  judgment 
entered  on  the  verdict  directed  by  the  court  in  favor  of  plaintiffs. 

The  action  was  brought  upon  a  policy  of  insurance  whereby 
defendant  insured  the  **good  canal  boat  A  D.  Barber  at  and  from 
at  noon  the  thirteenth  day  of  March  (warranted  by  the  assured  to 
be  then  in  safety),  until  at  noon  on  the  thirteenth  day  of  March, 
1894 ;  *  *  *  to  be  confined  to  the  general  freighting  business^ 
in  tlie  navigation  of  the  rivers  and  canals  of  the  state  of  New 
York,  the  port,  bay,  and  harbor  of  the  city  of  New  York,"  etc. 
No  limitation  upon  the  amount  of  freight  which  could  be  carried 
was  made  in  this  policy,  but  at  the  time  of  its  delivery  a  marginal 
clause  wss  inserted  in  writing  by  defendant's  agent,  as  follows: 
'^Privilege  of  present  trip  New  York  to  Baltimoi^e,  and  return  ta 
New  York,  with  not  exceeding  one  hundred  and  fifty  tons  of  car- 
go on  board  either  way."  On  March  18, 1898,  the  plaintifiE  Mosher 
entered  into  a  contract  for  the  transpoi'tation  of  250  tons  of  iron 
borings  from  New  York  to  Wilmington,  Del.,  and  loaded  that 
quantity  upon  the  boat  at  its  dock  in  New  York.  Thereafter  he 
applied  to  defendants  for  a  change  in  the  privilege  clause  to  cover 
the  amount  loaded  for  the  contemplated  trip,  which  application 
was  refused,  and  plaintiff  announcea  his  intention  of  abandoning 
the  trip  rather  than  proceed  uninsured.  On  March  20th  the  boat, 
while  still  lying  at  her  dock,  was  destroyed  by  fire,— one  of  the 
perils  insured  against, — and  became  a  total  loss.  Defendant  sought 
to  avoid  payment  of  the  amount  called  for  by  the  policy  upou  the 
ground  that  by  loading  in  excess  of  150  tons,  with  the  intention 
of  making  the  trip  to  Wilmington,  the  plaintiff  had  deviated  from, 
its  terms.  Upon  the  trial,  both  parties  moved  for  the  direction  of 
a  verdict,  and  the  trial  court  made  such  direction  in  favor  of  the 

Elaintiffs  for  the  amount  claimed.     The  judgment  was  affirmed 
y  the  general  term. 
Carpentei^  <t  Mosher,  for  app'lt ;  Hyland  <k  Zabi^kie,  for  respite. 

BiscHOFF,  J. — Upon  an  appeal  from  a  judgment  entered  upon 
a  verdict  directed  by  the  court  after  both  sides  have  moved  for  a 
direction,  it  is  to  be  assumed  that  the  facts  essential  to  the  judg- 
ment were  found  by  the  court  in  favor  of  the  successful  party. 
Daly  V.  Wise,  132  N.  Y  309  ;  44  St  Rep.  422;  Dillon  v.  Oockcivft, 
90  N.  Y.  649,  arid  we  are  concluded  as  to  the  weight  of  the  evi- 
dence by  the  judgment  of  affirmance  below.  Dearing  v.  Pearson^ 
8  Misa  'Rep.  269  ;  59  St.  Rep.  201.  There  being  evidence  that 
the  plaintiff  owner,  Mosher,  had  abandoned  his  intention  of  mak- 
ing the  trip  permitted  by  the  marginal  clause  in  the  policy,  that 
fact  must  here  be  taken  as  established. 

But  appellant  contends  that  the  privilege  clause  intended  an 
immediate  voyage,  to  the  completion  of  which  the  operation  of 
the  general  clauses  of  the  policy  was  suspended,  and  that,  there- 
fore, by  reason  of  the  plaintiffs*  loading  in  excess  of  the  amount 
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allowed  by  such  clause,  there  had  been  an  actual  violation  of  the 
policy,  which  could  not  be  affected  by  the  insul-ed's  subseauent 
change  of  intention,  in  the  absense  of  a  new  agreement  W  here 
there  is  an  inconsistency  between  provisions  of  an  insurance  pol- 
icy, a  written  clause  will  control  over  one  which  is  printed,  and 
special  provisions  over  general.  Chadsey  v.  Ouion^  07  N.  Y.  833  ; 
Insurance  Co.  v.  Hazekit,  4  N.  E.  582.  But  there  is  a  further  rule 
of  construction  which  requires  that  words  of  exception  to  or  lim- 
itation upon  a  risk  be  taken  more  strongly  against  the  insurer, 
and  in  the  sense  in  which  they  would  be  naturally  understood  by 
the  insured.  Phil.  Ins.  §  131 ;  14  Am.  &  Eng.  Enc.  Law,  285, 
286,  note  1.  In  the  application  of  the  rules  noted,  we  are  unable 
to  give  to  this  policy  and  its  marginal  clause  the  construction  con- 
tended for  by  appellant  Some  insumnce  upon  the  boat  while  lying; 
at  her  dock  after  March  18th  must  necessarily  have  been  intend- 
ed from  the  wording  of  the  general  clauses,  and,  there  being  no 
provision  in  the  special  clause  covering  insurance  while  at  the 
dock,  nothing  inconsistent  with  the  general  clauses  is  thereby 
presented.  True,  if  a  policy  provides  for  insurance  "at  and  from'* 
a  given  point,  a  deviation  may  be  predicable  of  the  vessel's  load- 
ing at  the  port  of  departure,  if  an  intention  to  substitute  a  voyage 
other  than  that  provided  for  can  be  clearly  shown  ;  and  so  of  a 
policy  insuring  "from"  a  certain  port,  but  there  the  intention  is  ta 
be  looked  for  only  in  connection  with  actual  sailing.  Phil.  Ins. 
§  992.  Where  the  word  "at"  is  omitted,  and  the  policy  reads 
merely  "from"  a  certain  port,  the  risk  attaches  only  from  the  time 
when  the  vessel  weighs  anchor  and  breaks  ground  for  the  voyage 
with  all  the  preparations  completely  made.  Phil.  Ins.  §  945. 
Here  the  special  clause  gave  the  privilege  of  a  trip  specified  mere- 
ly "New  York  to  Baltimore,"  etc.;  and  an  assumption  that  the 
insurance  thereunder,  with  the  restriction  against  loading  (which 
did  not  apply  under  the  general  policy),  should  commence  "at*' 
the  place  of  mooring  in  New  York,  to  the  exclusion  of  the 
general  insurance  effected,  would  be  to  import  a  term  into  the  clause 
for  the  purpose  of  defeating  the  policy ;  and  this,  too,  in  contra- 
vention of  the  meaning  which  the  insured  most  reasonably  could 
put  upon  the  words  used,  and  which,  as  appears  from  the  evi- 
dence, he  actually  did. 

The  judgments  of  the  general  and  trial  terms  below  should  be 
affirmed,  with  costs. 

George  M.  Church  et  al,  Pl'ffs,  v.  Annie  C.  Haeger,  Deft 

(New  York  Common  Pleas,  Special  Term,  Filed  March  85,  1896.) 

1.  Injunction— Recital  op  grounds. 

The  omission  to  recite  in  the  injunction  order  the  grounds  for  the  injunc- 
tion is  a  mere  irregularitj,  where  the  order  states  that  it  was  made  on  tlie 
verified  complaint  and  an  affidavit,  copies  of  which,  containing  the  grouuda 
on  which  the  order  was  granted,  were  served  with  it  on  the  defendant,  and 
and  refers  the  defendant  to  them  as  therein  stated. 

2,  Same— Sale. 

A  sa'e  of  chattels  of  special  value,  not  ascertainable  by  any  recognized 
standard,  will  be  enjoined 

St.  Rep.,  Vol.  LXVI.        86 
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Motion  to  continue  a  tempary  injunction  and  cross  motion  to 
vacate  it. 

Bernard  J.  Douras,  tor  pFffs ;  Jacob  Fromme,  for  deft 

GiEGERiOH,  J. — The  omission  in  the  injunction  order  to  recite 
the  grounds  for  the  injunction,  as  required  by  section  610  of  the 
Code,  is  a  mere  irregularity,  and  should  be  disregarded,  as  the 
order  states  that  it  was  made  on  the  verified  complaint  and  the 
affidavit  of  William  H.  Howell,  copies  of  which,  containing  the 
grounds  on  which  the  order  was  granted,  were  served  with  it  on 
the  defendant,  and  refers  the  defendant  to  them  as  therein  stated. 
Atlantic  <t  R  TeL  Co.  v.  BaUlmore  <t  0.  R  Co..  46  Super.  Ct  377, 
409,  410.  See  Daly  v.  Amberg,  36  St  Rep.  713.  The  motion  to 
vacate  the  order  by  reason  of  such  omission  is  therefore  de- 
nied. 

It  satisfactorily  appearing  from  the  papers  submitted  that  many 
of  the  articles  oi  personal  property  referred  to  in  the  complaint 
were  wedding  presents,  possessing  a  peculiar  and  special  value  to 
the  plaintiffs,  aside  from  their  general  market  value,  and  which 
could  not  be  ascertained  by  any  recognized  standard,  and  that  the 
sale  of  the  same  would  result  in  irreparable  loss,  the  motion  to 
continue  the  injunction  should  be  granted  (Spel  Extr.  Rel.  p.  437, 
§  536),  whth  $10  costs  to  abide  the  event 

The  security  given  by  the  plaintiflEs,  however,  is  wholly  insuffi- 
cient, and  they  should,  within  five  days  after  the  entry  of  the 
order,  give  an  undertaking  in  the  sum  of  $3,000  that  the  plaintiffs 
will  pay  to  the  defendant  such  damages,  not  exceeding  said  sum, 
as  she  may  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  plaintiffs  were  not  entitled  thereto.  On  giving 
such  undertaking,  the  injunction  is  continued.  If  the  forgoing 
terms  are  not  complied  with,  the  motion  to  continue  the  injunc- 
tion is  denied,  with  $10  costs.  Order  to  be  settled  upon  one  day's 
notice.  

Moses  Hertz,  Resp't,  v.  Clara  Minzesheimer,  App  It 

{New  York  Common  Pleas,  General  Term,  Filed  April  i,  189S.) 

Witness— Impeachment— Contradiction. 

Testimony,  lo  show  the  contradictory  statement  of  a  witness  out  of 
court,  is  properly  excluded,  if  it  calls  for  the  whole  conversation,  and  not 
merely  for  so  much  as  is  necessary  to  prove  the  contradiction. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment rendered  on  a  verdict  in  favor  of  plain tiflE,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

Joel  M.  MarXj  for  app'lt ;  J  C,  Julius  Langbein,  for  resp*t 

BisCHOFF,  J. — This  action  was  brought  to  recover  an  agreed 
compensation  for  services  rendered  by  plaintiff,  as  broker,  in  the 
exchange  of  defendant's  property.  The  sole  issue  presented  by 
the  evidence  was  whether  the  defendant  had  promised  to  pay  plain- 
tiff $500  should  the  property  received  in  exchange  be  of  the  value 
of  $30,000  which  it  concededly  was,  or  whether  one-half  of  1  per 
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cent,  upon  such  value  was  the  commission  agreied  upon  which 
amount  had  been  actually  paid.  As  a  witness  for  the  plaintiff, 
Minna  Hertz,  his  wife,  was  called,  and  testified  that  the  promise 
to  pay  $500  was  made  in  herpresenca  Upon  cross-examination 
she  testified,  in  answer  to  defendant's  counsel:  "  I  did  not  see  her 
[Mra  Seligman]  in  Newark  for  over  a  year  before  this  exchange 
took  place.  I  did  not  tell  Mi-s.  Seligman  that  my  husband  did 
not  make  much  this  exchange ;  that  he  was  to  get  only  one-half 
of  one  per  cent  for  it"  Subsequently  Mrs.  Seligman  was  called 
for  the  defense,  and,  after  stating  the  time  and  place  of  a  certain 
conversation  between  Mrs.  Hertz  and  herself,  was  asked  to  state 
what  that  conversation  was.  The  testimony  was  objected  to,  as 
^^incompetent,  irrelevant,  and  immaterial,  the  plaintiff  not  having 
been  present"  Defendant's  counsel  stated  that  it  was  offered  for 
the  purpose  of  contradicting  Mrs.  Hertz,  and  for  the  purposeof  im- 
peaching her  credibility.  Plaintiffs  counsel  then  expressly  re- 
newed his  objection  as  above,  and  further  objected  "that  the  testi- 
mony of  Mrs.  Hertz  on  that  point  was  brought  out  by  the  defend- 
ant on  cross-examination.'*  The  objection  were  sustained,  and 
exception  was  duly  taken.  Upon  this  exception  alone  the  judg- 
ment is  assailed,  there  being  nothing  in  the  record  which  could 
present  other  points  for  this  court  to  review.  The  evidence  ex- 
cluded was  offered  to  impeach  Mrs.  Hertz's  particular  credit  as  a 
witness  in  this  action,  and  for  such  purpose,  had  the  question  put 
to  the  impeaching  witness  been  properly  framed,  it  would  un- 
doubtedly have  been  admissible,  Effray  v.  Masson^  42  St  Rep. 
657,  and  the  presence  or  absence  of  the  plaintiff  at  the  time  when 
the  statement  was  made  would  have  no  significance  in  the  matter, 
Frankel  v.  Wolf,  7  Misc.  Rep.  190 ;  57  St  Rep.  536 ;  Briggs  v. 
Wheekr,  16  Hun,  583 ;  nor  would  the  fact  that  the  testimony  of 
Mrs.  Hertz  had  been  brought  out  on  cross-examination  have  been 
a  proper  ground  for  exclusion.  It  is  essential  to  the  introdu(ition 
of  the  impeaching  witness'  testimony  that  the  witness  sought  to 
be  impeacned  should  be  interrogated  concerning  the  inconsistent 
statement  alleged  to  have  been  made  out  of  court  with  reasonable 
certainty  and  precision,  and  this,  necessarily,  on  cross-examination. 
Crane  v.  Hardman,  4  E.  D.  Smith,  448 ;  Everson  v.  Carpenter^  17 
Wend.  419  ;  1  Rice  Ev.  p.  622  ;  Doheriy  v.  Lord,  8  Misc.  Rep.  227 ; 
59  St  Rep.  445 ;  Sloan  v.  Railroad  Co.,  45  N.  Y.  125.  The  ques- 
tions allowable  for  such  purpose  on  cross-examination  are  not  to 
be  confined  to  such  as  relate  to  the  immediate  matters  testified  to 
by  the  witness  upon  the  direct  examination.  Kinner  v.  Canal  Co,, 
52  Super.  Ct  Rep.  163.  It  is  requisite  only  that  the  testimony  to 
be  elicited  has  a  direct  bearing  upon  the  testimony  given  upon  the 
direct  examination,  and  is  material  to  the  issue  involvea  in  the 
trial.     Sittecly  v.  Gregg,  90  N.  Y.  686 ;  Abb.  Ev.  717. 

In  support  of  the  ruling  below,  respondent's  counsel  contends 
that  the  witness  Mrs.  Hertz  had  not  been  interrogated  concerning 
her  alleged  contradictory  statement  with  sufficient  certainty  and 
precision,  and  that,  therefore,  the  basis  of  the  introduction  of  the 
testimony  offered  and  excluded  was  wanting.  The  practice  in 
such  cases  is,  in  a  measure,  within  the  control  and  discretion  of 
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the  trial  court,  Shan  v.  JRaUroad  Co,y  supra;  but  in  view  of  Mrai 
Hertz's  denial  of  having  met  Mrs.  Seligman  in  Newark  at  anj 
time  within  a  period  covering  the  date  of  the  alleged  conversation, 
and  her  further  denial  of  having  had  any  such  conversation,  we 
cannot  see  that  further  inquiry  on  the  part  of  the  defendant's 
counsel  could  have  materially  quickened  the  witness'  appreciation 
of  the  matter  concerning  which  it  was  proposed  to  contradict  her. 
The  inquiry  sufficiently  identified  the  time  and  place  when  and 
where  and  the  peraon  with  whom  the  alleged  conversation  was 
had.     Pendleton  v.  Dressing  Co.,  19  N.  Y.  18. 

Were  we  to  confine  our  consideration  to  the  points  argued  by 
counsel,  a  reversal  of  the  judgment  upon  this  exception  would 
result,  but  support  for  the  ruling  is  to  be  found  in  the  nature  of 
the  question  whereby  the  evidence  excluded  was  sought  to  be 
elicited.  This  question  called  for  the  whole  conversation  had  with 
the  principal  by  the  contradicting  witness,  and,  as  framed,  could 
well  have  elicited  testimony  obviously  inadmissible  as  hearsay. 

As  was  said  by  Church,  C.  J.,  in  Shan  v.  Bailroad  Co.,  suproy 
with  regard  to  such  testimony : 

"The  usual  and  most  accurate  mode  of  examining  the  contra- 
dicting witness  is  to  ask  the  precise  question  put  to  uie  principal 
witness.  Otherwise  hearsay  evidence,  not  strictly  contradictory, 
might  be  introduced,  to  the  injury  of  the  parties  and  in  violation 
of  legal  rules." 

And  it  was  consistently  held  in  Pence  v.  Waugh  (Ind.  Sujx),  34 
N.  E.  860,  that  the  question  addressed  to  the  impeaching  witness 
should  be  so  shaped  as  to  /idmit  of  "Yes"  or  "No"  for  an  answer. 
See  Underh.  Ev.  509. 

The  grounds  stated  by  the  objecting  party,  and  reiterated  aft«r 
the  statements  made  by  the  defendant's  counsel,  touching  the  pur- 
pose of  the  examination,  clearly  presented  the  point,  and  thus  the 
exclusion  is  to  be  given  support  upon  the  ground  specified.  Tooky 
V.  Bacon,  70  N.  Y.  34  That  counsel  further  specified  a  ground 
which  was  not  tenable  is  no  justification  for  a  reversal  of  the  judg- 
ment. The  main  objection  was  reiterated,  and  there  was  no  sucb 
element  of  a  misleading  of  his  adversary  by  the  objecting  party  in 
this  case  as  there  was  in  Briggs  v.  Wheeler,  supra,  where,  upon 
such  a  ground,  the  exception  was  sustained.  Here  the  defendant's 
counsel  appeared  merely  to  have  mistaken  the  force  of  an  availing 
objection. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

All  concur. 

James  T.  Hall,  as  Receiver,  eta,  Resp't,  v.  Holland  Housb 
Company,  App'lt 

(Hew  York  Common  Pleas,  General  Term,  Filed  April  l\  1896.) 

1.  Receiver— Appointment. 

Where  it  conclusively  appears  that  an  action  is  prosecuted  by  certain 
stockholders  of  an  insolvent  foreign  corporation  doing  business  and  having 
assets  within  this  state,  the  courts  of  this  state  will  intervene  to  preserve 
the  assets  within  their  jurisdiction  for  the  protection  of  domestic  creditors, 
by  means  of  the  appointment  of  a  receiver. 
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2.  Pleading— CouNTKRCLAiM — Rscbiter. 

In  an  action  by  a  receiver  of  a  foreign  corporation  to  recover  a  debt 

due  it,  a  note  made  by  the  corporation  is  not  available  as  a  set-oft,  under 

§§  501.  502  of  the  Code. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment in  favor  of  plaintiflE. 

Joseph  Kling^  for  app'lt ;  Lachman  <t  Baumeisler,  for  resp't 

BiscHOPP,  J. — Upon  the  trial  it  was  admitted  that  onv September 
27,  1893,  there  was  due  and  owing  from  the  defendant  to  the 
James  T.  Hall  Company,  a  corporation  created  by  the  laws  of  New 
Jersey,  $589.85,  with  interest,  for  work,  labor  and  services  ren- 
dered, and  materials  furnished,  at  the  defendant's  instance  and 
request  It  was  further  admitted  that  in  an  action  determined  by 
this  court,  wherein  Edward  K.  Milligan  and  James  T.  Hall  were 
plaihtifFs  and  the  James  T.  Hall  Company  was  defendant,  the 
plaintiff  herein,  on  October  11,  1893,  by  an  order  of  that  date, 
was  appointed  temporary  receiver,  and,  by  judgment  recov- 
ered November  1,  1893,  permanent  receiver,  of  all  the  assets  of 
said  corporation  which  were  within  this  state,  and  that  the  plaint- 
iff, in  each  instance,  had  duly  qualified  as  such  receiver.  The 
contention  thereafter  was  with  reference  exclusively  to  the  defend- 
ant's counterclaim,  and  claim  of  set-off,  of  an  admitted  debt  of  the 
James  T.  Hall  Company  to  one  Mary  J.  Van  Doran,  which  arose 
upon  a  promissory  note,  and  was  acquired  by  the  defendant  be- 
fore the  commencement  of  this  action,  but  subsequent  to  October 
U,  1893,  and  which  did  not  mature  until  October  16,  1893.  The 
learned  trial  justice  ruled  against  the  allowance  of  the  counter- 
claim and  set-off,  and  directed  judgment  for  the  blaintiff  in  the 
amount  conceded  to  be  due  and  owing  from  the  defendant 

The  validity  of  the  plaintiff's  appointment  as  receiver  is  attacked 
upon  this  appeal.  From  the  judgment  roll  of  this  court,  however, 
which,  though  it  was  not  in  evidence  upon  the  trial,  we  are  per- 
mitted to  consider  in  support  of  the  judgment  appealed  from,  12 
Am.  &  Eng.  Enc.  Law,  p.  138;  Dunham  v.  Townshend^  118 
N.  Y.  286;  28  St  Bep.  864;  Baylies,  New  Trials,  p.  161,  and 
cases  there  collated,  it  conclusively  appears  that  the  action  was 
prosecuted  by  certain  stockholders  of  the  James  T.  Hall  Company, 
an  insolvent  foreign  corporation  doing  business  and  having  assets 
within  this  state,  but  no  officers  empowered  to  hold  such  assets. 
Abundant  authority  appears  for  the  intervention  of  the  courts  of 
this  state,  in  such  cases,  to  preserve  the  assets  within  their  juris- 
diction for  the  protection  of  domestic  creditors,  by  means  of  the 
appointment  of  a  receiver.  Code  Civ.  Proa  §  1810,  subd.  3 ;  Id. 
§  1812;  8  Am.  &  Eng.  Enc.  Law,  p.  408;  20  Am.  &  Eng.  Ena 
Law,  p.  275 ;  High,  Kec.  §  305,  etc. ;  Bedmond  v.  Eoge^  3  Hun, 
17L 

No  error  is  to  be  predicated  of  the  refusal  of  the  learned  trial 
justice  to  allow  the  debt  of  the  James  T.  Hall  Company,  assigned 
to  the  defendant,  as  a  counterclaim  iq  this  action.  The  Code  of 
Civil  Procedure  (sections  501,  502)  enables  a  defendant  sued  in  an 
action  on  contract  to  avail  himself  of  any  other  cause  of  action 
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also  arising  on  contract,  and  existing  at  the  time  of  the  commence- 
ment of  the  action,  as  a  counterclaim;  but  the  defendant's  cause 
of  action  must  be  one  against  the  plaintiff,  or  the  person  whom  he 
represents  or  for  whose  benefit  the  action  is  brought     Obviously, 
the  cause  of  action   here  urged  as  a  counterclaim  was   not  one 
against  the  plaintifif,  and  since  the  plaintiflf,  as  receiver,  represents 
only  the  domestic  creditors  of  the  James  T.  Hall  Company,  it  was 
not  one  against  the  person  or  pereons  whom  the  plaintiff  repre- 
sented, or  for  whose  benefit  the  action  was  brought      O$gooa  v. 
Ogdm,  *43  N.   Y.   70,  83;  Decker  v.   Gardner,  124  N.  Y.  334; 
36  St  Rep.  267.     **  Equality  in  the  payment  of  debts  by  a  receiver 
is  the  rule  of  law,  unless,  by  diligence,  or  for  some  special  reason, 
a  preference  is  declared  by  one  creditor,  or  of  one  class,  over  cred- 
itor generally."     Clark  V.  Brockway,  *42  N.  Y.   13,  14;   1  Abb. 
Dec.  351.     And  the  appointment  of  the  receiver  relates  back  to 
the  time  of  the  commencement  of  the  action  brought  to  that^nd. 
Id. ;  "22  Am.  &  Eng.  Ena  Law,  p.  310,  and  cas^  collated  in  note  1. 
In  the  case  at  bar  the  defendants  demand  was  not  acquired  by  it, 
and  did  not  mature  until  after  the  plaintiflE*s  appointment  as  re 
ceiver,  on  October  11,  1893,  both  events  being  after  the  maturity 
of  the  James  T.  Hall  Company's  demand  against  the  defendant 
As  an  equitable  set  ofif,  therefore,  the  defendant's  demand  was  not 
available,  because  its  allowance  as  such  would  operate  to  prefer 
the  defendant,  as  well  as  its  assignor,  over  the  creditors  of  the 
James  T.  Hall  Company.     Clark  v.  Brockvmy,  snpra ;  Van  Dyck 
V.  McQuade,  85  N.  Y.  616 ;  Fera  v.    Wickham,  135  N.  Y.  223 
47  St  Rep.  866;  High,  Kec.  §  249.     Judgment  appealed  from 
should  be  affirmed,  with  costs. 

All  concur.  

John  Howard,  App'lt,  v.  John  A.  Moller,  Resp*t 

(New  Fork  Common  Pleas,  General  Term,  Filed  March  15,  1896.) 

Plbadino — Amendment. 

Upon  an  appeal  from  an  order  allowinf?  an  amendment  of  the  complaintr 
a  statement  iq  the  opinion  of  the  general  tenn  of  the  New  York  City  court 
that  a  certain  case  "is  decisive  upon  the  question  of  terms/'  and  that  the 
amendment  should  be  allowed  on  payment  of  costs,  does  not  indicate  thsi 
the  court  did  not  exercise  the  discretion  conferred  by  section  539  of  the 
Code. 

Appeal  from  a  judgment  of  the  city  court,  affirming  an  order 
allowing  an  amendment  and  imposing  costs. 

Spellissy  <t  Oray,  for  app'lt ;  Johnston  &  Johnston  {Edward  W. 
S,  Johnston^  of  counsel,)  for  resp't 

Daly,  C.  J. — The  city  court  at  special  term  allowed  an  amend- - 
ment  of  the  complaint  on  payment  by  plaintiff  of  $30  costs,  and 
upon  appeal  the  general  term  of  that  court  imposed  as  terms  of 
amendment  the  payment  of  all  costs  to  date.  This  appeal  is 
argued  upon  the  assumption  that  tlie  general  term  held  that  it 
had  no  discretion  as  to  terms  of  amendment,  and  the  argument  is 
based  upon  the  opinion  of  the  court  aa  follows :  "  We  think  the 
case  of  Walton  v.  Mather,  10  Misc.  Kep.  216 ;  63  St.  Rep.  380^ 


Digitized  by 


Google 


N.Y.  C.P.J  Can  A  VAN  v.  Stuyvesant  et  aL  '^  687 

is  decisive  upon  the  question  of  terms,  and  that  the  order  ap- 
pealed from  should  be  reversed,  with  costs,  and  amendment  al- 
lowed upon  payment  of  all  costs  to  date."  Nothing,  however,  con- 
tained iu  the  order  appealed  from  indicates  that  the  court  did 
not  exercise  the  discretion  conferred  by  the  Code  (section  539,) 
which  permits  amendments  of  pleadings  in  the  discretion  of  the 
court  upon  such  terms  as  it  deems  just ;  and,  if  we  are  permitted 
to  search  the  opinion  of  the  court  for  error  upon  which  to  re- 
verse, we  nevertheless  are  unable  to  say  that  the  phrase  used  by 
the  general  term  fairly  implies  a  surrender  of  discretion.  The 
appellant  is  quarreling  with  a  mere  mode  of  expression,  which, 
after  all,  does  not  necessarily  bear  the  construction  he  contends 
for.  Ttie  expression,  "  We  think  a  certain  case  decisive  upon  the 
question  of  terms,"  simply  states  an  opinion  that  upon  the  same 
state  of  facts  the  decision  as  to  the  propriety  of  terms  should  be 
the  same,  which  is  a  very  fair  exercise  of  discretion  by  the  court 
in  disposing  of  the  case,  as  tending  to  the  greater  certainty  of 
practice  and  consequent  safety  of  litiganta  The  order  is  af- 
firmed, with  costs  and  disbursements. 
All  concur. 


Thomas  J.  Canavan,  by  Guardian,  etc.,  Resp't,  v.  Robert  Van 
R.  Stuyvesant  et  al,  Applts. 

(New  York  Common  Pleas,  General  7h*m,  Filed  April  1,  189^,) 

1,  Nbgligence— Contributory— Child. 

Where  the  parents  allow  a  child  to  pl&y  in  a  place  which  they  know  to 
be  dangerous,  they  are  guilty  of  contributory  negligence,  which  will  pre- 
vent it  from  recovering  for  the  injuries  sustained. 

2.  Samb—Non  sui  juris. 

VlThere  a  child  is  non  sui  juris,  the  negligence  of  its  mother  will  be  im- 
puted to  it. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of 
plamtiflE. 

J.  Langdon  Ward^  for  app'lt;  John  Jerolomarij  for  resp\ 

BooKSTAVER,  J. — Upon  the  former  appeal  of  this  case,  7  Misa 
Rep.  113  ;  57  St.  Rep.  513,  we  expressed  the  ooinion  that  the 
complaint  was  properly  dismissed  upon  the  first  trial  so  far  as  the 
first  cause  of  action  was  concerned,  and  nothing  appears  in  the 
record  upon  this  appeal  to  change  the  view  we  then  took.  With 
the  change  in  the  evidence,  the  reasons  for  our  conclusion  have 
changed,  but  the  result  is  the  same.  Upon  examining  the  evi- 
dence on  this  trial,  it  appears  that  the  broken  or  westerly  door, 
was  dpwn,  and  the  easterly  one  was  up.  The  hole  in  the  broken 
door  was  about  nine  by  twelve  inches  in  size,  and  into  this  the 
boy  stepped  as  he  wiv;  crossing  the  door,  "kind  of  on  an  angle,"  and 
fell  into  the  cellar,  not  through  the  hole,  but  through  the  door 
that  was  open.  The  inference  from  tliis  is  that  neither  the  hole 
nor  the  open  door  alone  would  have  been  enough  to  cause  the  in- 
jury.     Without  the  hole,  however,  (fc)r  which,  it  wouid  seem,  de- 
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fendants  were  responsible),  the  accident  would  not  hav  e  happened 
and  that  would  seem  to  fix  upon  them  liability  for  that  part  of  the 
damage  if  nothing  else  appeared.  But  the  record  also  snows  that 
the  father  of  the  plaintiff  knew  of  the  hole  in  the  door,  as  did  also 
the  mother ;  that  they  were  cognizant  of  the  fact  that  the  chil- 
dren played  in  this  Trontyard  whenever  they  wanted,  and  the 
plaintiff  was  allowed  by  them,  on  this  occasion  at  any  rate,  to  be 
there  without  any  supervision.  And  hence,  we  think,  his  parents 
were  guiUy  of  contributory  negligence. 

For  the  same  reason  they  were  guilty  of  contributory  negli- 
gence in  respect  to  the  second  cause  of  action.  As  respects  this 
last  cause  of  action,  on  the  former  trial  we  expressed  the  opinion, 
on  the  record  then  presented  to  us,  that  the  parents  were  not 
gnilty  of  contributory  negligence.  This  record,  however,  exhibits 
an  important  and  fatal  change  in  the  evidenca  On  the  former 
case  we  understood  that  the  plaintiff  was  injured  while  at  play 
in  the  yard  in  which  his  mother  was  at  work,  and  while  under  her 
iiupervision.  It  now  appears  from  the  mother's  own  testimony 
that  she  was  in  the  kitchen,  washing  at  the  time,  and  saw  the 
accident  from  her  kitchen  window.  The  children  were  playing 
in  the  yard  by  her  permission.  Indeed,  it  was  her  custom  to 
keep  them  there,  because  she  "  felt  it  was  a  safe  place."  She  well 
knew  the  condition  of  the  yard  which  she  allowed  them  to  use  as 
a  playground.  She  testified  :  **  There  was  no  railing  about  that 
area  way.  I  particularly  cautioned  the  little  boy  and  the  little 
girl  to  keep  away  from  there;"  and  "I  observed  the  condition 
of  the  area  way  on  the  4th  of  November  and  before  ;"  and  that 
she  had  called  the  attention  of  Mr.  Halleneyer  to  it,  and  he  had 

Eromised  to  have  a  wooden  cover  put  over  it ;  and  that  she  had 
nown  the  grating  was  off  for  two  months  before  the  accident 
occurred.  It  also  appeared  from  the  evidence  that  the  father 
knew  of  the  same  detect  We  see  no  escape,  therefore,  from  the 
conclusion  that,  if  it  was  negligence  for  the  landlord  to  leave  the 
yard  or  the  door  in  the  condition  in  which  they  were,  it  was 
equally  negligence  for  the  mother  and  father,  having  the  care  of 
the  plaintiff,  to  permit  him  habitually  to  play  in  either  place 
without  the  presence  of  some  competent  person  to  watch  and 
protect  him.  True,  there  is  no  question  of  the  contributory  negli- 
gence of  the  plaintiff,  because  at  the  time  of  the  accident  he  was 
only  two  years  and  seven  or  eight  months  of  age ;  but  as  he  was 
non  suijurisj  the  negligence  of  his  mother  must  be  imputed  to 
him,  K2171Z  V.  aty  of  Troy,  104  N.  Y.  844,  851 ;  5  St  Rep.  642; 
4  Am.  &  Eng.  Enc.  Law,  87,  and  this  precludes  his  recovery. 

As  it  appears  that  this  defect  in  the  plaintiff't  case  cannot  be 
remedied  upon  a  new  trial,  the  judgment  is  reversed^  and  judg- 
ment  absolute  dismissing  the  complaint  is  ordered,  with  cost& 

All  concur. 
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Henry  C.  L.  Pbbtsch,  App'lt,  v.  William  H.  Quinn,  Deft ; 

MiCHAL  BL  CURRAN,  Besp*t 

(New  Fork  Odmmoii  Pkas,  General  Term,    Filed  April  1,  1895,) 

1.  Appbal—Appkalablb. 

An  ord«r,  denying  a  motion  to  compel  the  attorney  for  the  adverse 
I)arty  to  pay  the  costs  of  the  action,  is  appealable. 

3.  Costs— Party  IN  INTEKK8T.  * 

Section  3247  of  the  CJode  does  not  apply  to  a  person  who  defends  in  the 
name  of  another. 

Appeal  from  an  order  of  tbe  city  court,  affirming  an  order  deny- 
ing plaintiffs  motion  and  defendant's  attorney,  be  directed  to  pay 
the  cost  of  the  action  as  the  person  beneficially  interested  therein. 

Edivard  W,  S.  Johnston^  for  app*lt ;  Michael  H.  Oarran^  in  pro. 
per. 

BiscHOFF,  J. — This  is  an  appeal  from  an  order  denying  the 
plaintiffs  motion  that  the  respondent,  attorney  for  the  defendant, 
be  directed  to  pay  the  costs  of  the  action,  as  the  party  beneficially 
interested.  The  trial  of  the  cause  resulted  in  a  verdict  for  the 
plaintiff  for  $49.50  and,  this  being  insufficient  in  amount  to  carry 
costs,  the  defendant  obtained  a  judgment  for  $19.12,  the  excess  of 
his  costs,  as  taxed,  over  the  amount  of  the  verdict  Owing  to  the 
error  of  the  trial  court  in  refusing  the  allowance  of  interest  upon 
the  sum  recovered  by  the  plaintiff,  the  judgment  was  reversed 
upon  appeal  to  this  court,  and  the  verdict  corrected  by  the  addi- 
tion of  interest  Peetsch  v.  Quinn,  7  Misc.  Bep.  6  ;  57  St  Kep.  80. 
It  resulted  that  the  plaintiff  obtained  a  judgment  for  costs  of  the 
trial  and  appeals,  together  with  the  amount  of  the  verdict  and  in- 
terest, in  all,  $474.79.  Defendant,  Quinn,  having  died  before  the 
appeal  to  this  court  was  instituted,  the  respondent,  Curran,  pro- 
cured his  own  appointment  as  administrator,  for  the  purpose  of 
responding  to  the  appeal,  and  protecting  the  judgment  for  costs, 
and  his  interest  therein  as  attorney.  It  was  claimed  in  the  court 
below,  and  is  now  contended,  that  he  should  be  charged  with  the 
costs  of  the  trial  and  appeals  as  the  "party  beneficially  interested," 
under  section  3247  of  the  Code  of  Civil  Procedure,  in  view  of  the 
fact  that  he  alone  was  interested  in  the  judgment  and  the  event  of 
its  affirmance  upon  appeal.  There  can  be  no  doubt  that  the  order 
is  appealable  to  this  court  Code  Civ.  Proc.  §  3191,  «ubd.  3  ;  Giles 
V.  Halbert,  12  N.  Y.  32 ;  Slauson  v.  Wai/cins  95  id.  369 ;  WokoU 
V.  Holcomby  31  id.  126.  That  it  was  made  upon  "summary  appli- 
cation after  judgment,''  Giles  v.  Halhert,  supra,  does  not  alter  its 
appealability  as  "affecting  a  substantial  right"  True,  section  1337 
of  the  Code  of  Civil  Procedure,  defining  the  scope  of  review  by 
the  court  of  appeals  of  an  order  made  upon  "summary  application 
after  judgment,"  does  not  apply  to  appeals  from  the  city  court  of 
common  pleas  (section  3192),  yet  the  right  of  appeal  to  the  court 
of  appeals  from  such  an  order  is  not  founded  upon  section  1337, 
but  upon  section  190,  which  provides  for  appeals  from  orders  "af- 
fecting a  substantial  right,  and  not  resting  in  discretion"  (subdivi- 
sion 2),  and  an  order  made  *'upon  summary  application  after  judg- 
St.  Bep.,  Vol.  LXVI.        87 
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ment"  is  particularized  merely  as  a  contemplated  instance  of  aa 
order  **affecting  a  substantial  right"  (subdivision  3).  See,  also, 
Wo^fv,  Buitner,  6  Misc.  Rep.  119;  57  St  Rep.  861. 

Wiiile  we  entertain  the  appeal,  our  conclusion  upon  the  merits 
denies  its  success.  The  present  statute,  which  gives  a  right  to  a 
successful  litigant  to  charge  a  third  party  with  the  costs  of  the  liti- 
gation, by  reason  of  a  beneficial  interest  in,  or  a  transfer  of  the  cause 
of  action  to  such  party,  is  section  3247  of  the  Code  of  Civil  Proced- 
ure, a  substantial  re-enactment  of  a  corresponding  provision  of  the 
Revised  Statutes  (2  Rev.  St  p.  679,  §  44 ;  2  Edm.  St  p.  518,  §  47), 
which  provision  was  uniformly  held  to  apply  only  to  the  beneficial 
interest  of  or  transfer  to  one  prosecuting  the  action,  not  to  one  de- 
fending a  suit,  Miller  v.  AdsiL  18  Wend.  672 ;  Eyers  v.  Htdges,  1 
Hill,  646,  or  responding  to  an  appeal,  Iknderuagle  v.  Cocks,  19 
Wend.  151  ;  and,  failing  an  expression  of  legislative  intent  that  a 
person  otlier  than  as  specified  shall  be  required  to  pay  the  success- 
ful party's  costs,  though  he  himself  be  no  party  to  the  record,  it  is 
not  for  the  courts  to  establish  any  such  requirements,  Miller  v.  Ad- 
sii,  supra.  Under  section  321  of  the  Code  of  Procedure  it  was 
held  that  one  defending  in  the  name  of  another  could  be  so 
charged,  but  this  was  by  reason  of  the  wording  of  that  statute, 
wherein  there  was  a  distinct  departure  from  the  provisions  of  the 
enactment  before  in  force.  Wolcott  v.  Holcomh,  31  N.  Y.  126. 
The  legislature,  by  rejecting  the  phraseology  of  the  former  Code, 
and  embodying  that  of  the  Revised  Statutes  in  the  enactment  of 
section  3247  of  the  present  Code,  must  clearly  have  intended  that 
the  law,  in  this  aspect,  should  be  as  interpreted  by  the  earlier  de- 
cisions cited  above. 

But  appellant  contends  that  under  his  prayer  for  general  relief 
the  court  below  should  have  charged  Curran  personally  with  the 
costs,  as  an  attorney  who  willfully  and  without  authority  has  sub- 
jected bis  successful  opponent  to  the  expense  of  the  litigation. 
With  what  propriety  the  court  below  might  have  granted  tliis  re- 
lief, in  view  of  the  fact  that  the  initiative  in  this  litigation  was  un- 
interruptedly maintained  by  the  plaintiff,  it  is  unnecessary  to  de- 
termine. The  particular  relief  asked  by  the  moving  party  was 
properly  denied,  as  before  shown  ;  and  while  the  court  had  power, 
under  the  general  prayer,  to  grant  such  relief  as  the  party  might 
have  shown  himself  to  be  entitled  to,  yet  its  failure  to  grant  any 
other  relief  must  necessarily  be  taken  as  in  the  exercise  of  discre- 
tion, the  essential  facts  having  been  disputed,  and  is  not  the  sub- 
ject of  review  here.  Van  Slyck  v.  Hyatt,  46  N.  Y.  364.  Onler 
affirmed,  with  costs. 

All  concur. 

Marshall  Barber  et  at,  Resp'ts,  v,  Charles  H.  Rutherford 

et  aly  App'lts. 

(New  York  Common  Pleas,  Oeneral  Term,  Filed  April  1,  1895.) 

1.  Appeal — Undertaking. 

Section  1800  of  the  Code  does  not  apply  to  an  action  on  an  undertaking^ 
on  appeal  to  the  couft  of  common  pleas  from  a  judgment  of  the  general 
term  of  the  city  court,  affirming  a  judgment  in  that  court. 
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2.  Former  adjudication— Counterclaim. 

A  judgment  for  the  plaintiff  for  t^e  price  of  goods,  in  which  a  counter- 
claim on  the  ground  of  their  inferior  quality  was  interposed » is  conclusive 
in  a  subsequent  action  on  an  undertaking  on  appeal  from  such  judgment. 

Appeal  from  a  judgment  of  the  city  court,  affirming  a  judg- 
ment entered  on  a  verdict  directed  in  favor  of  plaintiffs. 
Fromme  Brothers,  for  appUt;   Michael  Cardozo,  for  resp'ts. 

GlEGERlCHj  J.  —  This  action  was  brought  against  the  defend- 
ants, as  sureties  on  an  undertaking  on  an  appeal  from  a  judgment 
of  the  general  term  of  the  city  court  of  New  York  to  this  court, 
which  has  been  affirmed.  The  plaintiffs  heretofore  brought  an 
action  in  the  city  court  of  New  York  against  one  Albert  Gray  to 
recover  the  purchase  price  of  certain  coal  sold  and  delivered.  In 
that  action  counterclaims  were  interposed  by  the  defendant  for 
damages  claimed  to  have  been  suffered  by  him  because  tlie  coal 
did  not  conform  to  the  character  and  (juality  agreed  to  be  fur- 
nished, and  because  the  coal  was  of  inferior  quality  and  contained 
dirt  The  tnal  of  that  action  resulted  in  a  judgment  in  favor  of 
the  plaintiffs,  which  was  affirmed  on  appeal  to  the  general  term  of 
the  city  court  8  Misa  Rep.  146 ;  51  St  Rep.  493,  and  again  on 
appeal  to  this  court  Subsequently  a  motion  was  made  for  a  re- 
argument,  which  was  d.enied.  4  Misc.  Rep.  193  ;  53  St  Rep.  486. 
The  defendants  executed  a  written  undertaking  on  appeal  to  this 
court,  and,  on  the  failure  of  said  Albert  Gray  to  pay  the  amount 
found  due,  and  upon  the  return  of  an  execution  against  his  prop- 
erty unsatisfied,  the  plaintiffs  commenced  this  action.  The  com- 
plaint sets  forth  the  original  suit ;  the  appeal  to  the  general  term 
of  the  city  court,  and  thence  to  this  court ;  the  giving  of  the  un- 
dertaking, and  the  decision  of  this  court  affirming  the  judgment ; 
the  application  for  a  reargument  of  said  appeal,  and  the  denial  by 
this  court  of  the  same;  the  demand  of  the  amount  due  from  said 
Albert  Gray,  his  refusal  to  pay  the  same,  and  the  return  of  an 
execution  against  his  property  wholly  unsatisfied.  The  defendants, 
in  the  present  action,  admitted  bv  their  answer  the  execution  of 
an  undertaking  of  the  general  description  and  character  referred 
to  in  the  complaint,  and  set  up  that  the}'  have  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to  any  other  allegations 
of  the  complaint.  They  also  set  up  as  counterclaims  the  same 
facts  as  were  contained  in  the  answer  in  the  action  brougfit  by  the 
plaintiffs  against  said  Albert  Gray.  Upon  the  trial  the  plaintiffs 
put  in  evidence  the  judgment  roll  in  said  last-mentioned  action, 
the  undertaking  on  appeal,  the  execution  issued  thereon,  the  order 
of  this  court  denying  tbe  motion  for  a  reargument,  and  the  demand 
for  the  payment  of  the  amount  of  the  several  judgments.  The 
plaintiffs  having  rested,  the  defendants  called  said  Albert  Gray  as 
a  witness,  and  attempted  to  prove  by  him  the  facts  set  up  in  the 
answer  as  to  the  character  of  the  coal  supplied  by  plaintiffs  to  him. 
All  questions  upon  this  subject  were  objected  to  as  immaterial, 
irrelevant,  incompetent,  inadmissible,  and  as  res  adjicdicaia,  and 
the  objection  was  in  each  instance  sustained,  to  which  several 
rulings  the  defendants  excepted. 
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The  defendants  moved  for  the  dismissal  of  the  complaint,  both 
before  and  at  the  close  of  the  casCi  because  "  it  omits  to  allege  any 
service  of  the  judgment,  or  entry  thereof,  or  any  notice  of  entry 
thereof,  upon  the.appellante  in  the  action  in  which  the  undertak- 
ing was  given,  and  also  the  lapse  of  ten  days,  as  required  under 
the  Code  and  statute,"  which  several  motions  were  denied,  and 
defendants  excepted.  The  trial  judge  having  directed  a  verdict  in 
favor  of  the  plaintiflEs,  the  defendants  appealed  to  the  general  term 
of  the  city  court,  which  affirmed  the  judgment,  and  from  the 
judgment  of  affirmance  this  appeal  is  taken  by  the  defendanta 
The  appellants  contend  that  the  complaint  is  insufficient  on  the 
face  thereof,  because  it  fails  to  allege  service  of  the  notice  referred 
to ;  and  section  1309  of  the  Code  of  Civil  Procedure  is  cited  in 
support  of  the  contention.     That  section,  in  part  prescribes; 

**An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal  taken  as  prescribed  in  title  third,  fourth  or  fifth  of 
this  chapter,  until  ten  days  have  expired,  since  the  service,  upon 
the  attorney  for  the  appellant,  of  a  written  notice  of  the  entry  of  a 
judgment  or  order,  affirming  the  judgment  or  order  appealed 
from,  or  dismissing  the  appeal" 

Precisely  the  same  question  was  raised  in  Weil  v.  Kemp/,  12  Civ. 
Proa  R  379,  and  was  examined  with  great  care  and  ability  by 
McAdam,  J.,  who  decided  the  point  adversely  to  the  position  con- 
tended for  by  the  appellants  in  the  case  at  bar.  Sections  3191  and 
8183  of  the  Code  of  Civil  Procedure,  and  sections  1269  and  1271 
of  the  consolidation  act  (Laws,  1882,  c.  410),  which  are  identical, 
prescribe  in  what  cases,  and  the  time  and  manner  in  which,  an 
appeal  may  be  taken  from  the  general  term  of  the  city  court  of 
New  York  to  this  court,  and  we  assume  that  the  appeal  was  taken 
under  and  pursuant  to  these  provisions,  and  not  under  either  titles 
5,  4,  or  5  of  chapter  12  of  the  new  Code,  consequently  section 
1309  of  the  new  Code  has  no  application  to  the  case  before  ua  It 
seems  to  us,  from  a  reading  of  section  3192  of  the  new  Code,  and 
section  1270  of  the  consolidation  act,  which  are  identical,  in  con- 
nection with  all  of  the  foregoing  statutory  provisions,  that  the 
legislature  intended,  by  enacting  the  last-mentioned  sections,  to 
merely  ingraft  into  the  practice  relating  to  appeals  to  the  general 
term  of  the  city  court,  and  from  thence  to  this  court,  the  provi- 
sions of  the  new  Code  regarding  security  on  an  appeal  from  an  in- 
ferior court  to  the  supreme  court,  which  superseded  section  354  of 
the  old  Code.  This  construction  is  the  only  one  which  can  be 
placed  upon  these  provisions,  which  would  otherwise  be  inconsis- 
tent, one  with  the  other,  and  by  adopting  it  we  secure  harmony  of 
action  between  them.  We  therefore  concur  in  the  reasoning  and 
conclusion  reached  by  Judge  McAdam,  that  it  was  not  necessary 
to  give  notice  of  entry  of  an  order  or  judgment  of  this  court  af- 
firming a  judgment  of  the  city  court  of  New  York  in  an  action 
before  bringing  suit  upon  an  undertaking  given  by  the  appellant 
on  such  appeal. 

The  judgment  in  the  original  action  against  Gray  was  conclu- 
sive between  the  parties,  not  only  as  to  the  matters  actually  deter- 
mined, but  as  to  every  other  matter  which  the  parties  might  have 
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litigated  and  decided  as  incident  to  or  essentially  connected  with 
the  subject-matter  of  the  litigation  within  the  purview  of  the  ori- 
ginal action,  either  as  matter  of  claim  or  as  defense.  Oriffin  v. 
Railroad  Co.,  102  N.  Y.  449,  and  citations;  Johnson  v.  Wharton, 
162  U.  S.  262,  and  citations.  From  the  record  of  the  original 
action  it  is  not  to  be  determined  that  the  defendant's  counterclaim 
was  dismissed  or  finally  withdrawn  from  the  consideration  of  the 
court;  hence  we  cannot  now  assume  that  in  disallowing  the  amount 
claimed  by  the  defendant  the  court  acted  otherwise  than  upon  the 
merita  tj  ntil  vacated  or  reversed,  therefore,  the  judgment  in  the 
original  action  is  conclusiva 

We  are  therefore  of  the  opinion  that  the  ruling  of  the  court  be- 
low in  respect  to  such  judgment  was  correct  For  these  reasons 
the  judgment  appealed  from  should  be  affirmed,  with  costa 

All  concur. 

Ernest  A.  Des  Marets,  Resp%  v.  H.  Ward  Leonard  &  Com- 
pany, App'lt. 

(Nm  York  C<mmon  PIms,  General  Term,  Filed  March  U,  1895.) 

Witness— CREDiBiLrrY— Interest. 

Where  it  is  established  that  business  relations,  existing  between  the  wit- 
ness and  the  party  calling  him,  are  such  as  usually  and  ordinarily  produce 
an  interest  in  the  mind  of  the  witness  in  favor  of  such  party,  on  tne  ques- 
tion in  dispute,  it  is  for  the  jury  to  say  to  what  extent,  if  any,  the  relation- 
ship impairs  or  destroys  the  credibility  of  the  witness. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Wise  &  Flannagan,  for  applt ;  iSamuel  K  Taylor,  for  resp't. 

Daly,  C.  J. — The  alleged  error  to  which  the  exception  was 
directed  was  not  committed  by  the  trial  judge.  The  exception 
was  "to  that  part  of  the  charge  wherein  it  is  diarged  that  the  wit- 
nesses of  the  defendant  are  all  interested,"  whereas  the  remark  of 
the  judge  was  "there  is  interest  on  the  part  of  the  plaintiff,  and 
interest  also  on  the  part  of  the  defendant  and  its  witnesses."  But, 
if  the  exception  raises  the  question  as  to  the  correctness  of  the 
charge,  then  there  is  no  error,  because  one  of  the  defendant's  wit- 
nesses was  its  president,  and  might  be  considered  interested  on 
that  account,  Merrill  v.  Coal  Co,,  114  N.  Y.  216,  221 ;  23  St  Rep. 
114,  the  testimony  of  officers  of  a  corporation  standing  on  the 
same  footing  as  that  of  a  party,  Ooldsmith  v.  Coverly,  56  St.  Rep. 
857,  and  the  other  two  witnesses  of  the  defendant  were  its  em- 
ployes at  the  time  of  the  transactions  to  which  they  testified,  one 
as  agent,  and  one  as  superintendent  and  general  salesman,  although 
neither  was  so  at  the  time  of  the  trial,  the  company  being  then  in 
the  hands  of  a  receiver;  and  the  judge's  remark  concerning  their 
interest  could  only  be  construed  as  referring  to  the  business  rela- 
tions which  had  existed  between  them  and  their  employer,  the 
defendnnt,  and  which  might  naturally  tend  to  create  a  "bias  in 
their  minds.  It  is  competent  to  prove  the  social  and  business  re- 
lations existing  between  the  witness  and  the  party  calling  him  to 
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the  stand,  and  if  it  is  established  that  they  are  such  as  usually  and 
ordinarily  produce  an  int€?rest  in  the  mind  of  the  witness  in  favor 
of  the  party  calling  him,  on  the  question  in  dispute,  then  it  is  for 
the  jury  to  say  to  what  extent,  if  any,  the  relationship  impairs  or 
destroys  the  credibility  of  the  witness.  Carbon  Works  v.  Schad, 
38  Hun,  71.  There  is  nothing  in  the  case,  nor  in  the  charge,  from 
which  the  jury  could  possibly  infer  that  the  judge  regard^  the 
witnesses  as  having  any  pecuniary  interest  in  the  litigation  ;  but, 
if  the  defendant  apprehended  that  the  charge  might  produce  such 
an  impression,  he  could  and  should  have  asked  for  a  modification 
or  an  explanation  on  the  spot  The  exception  (taken  when  the 
jury  returned  to  the  count  room  with  their  verdict)  failed  to  point 
out  the  error  complained  of. 

So  far  as  the  otner  point  in  concerned,  that  the  verdict  is  against 
the  weight  of  evidence,  that  assumes  a  proposition  which  has  been 
continually  denied,  to  wit,  that  the  number  of  witnesses  consti- 
tutes preponderance.  Juries  are  always  instructed  to  the  contrary 
and  told  that  that  is  only  a  matter  to  be  considered.  In  this  case 
we  have  four  parties  to  a  transaction  called  upon  to  testify,  — one 
of  them  giving  one  version,  and  three  giving  another  version. 
The  jury  has  the  right  to  believe  the  one  as  against  the  three,  if 
there  is  nothing  inherently  improbable  in  the  testimony  of  that 
ona 

Judgment  and  order  affirmed. 

All  concur. 

Robert  Tucker,  Resp't,  v.  Pennsylvania  Railroad  Company, 

App'lt 

(Ifew  York  Common  Pleas,  Trial  Term,  Filed  April  1,   1895,) 

Pleading  8— Admissions. 

Ad  averment  in  an  answer,  in  an  action  against  a  carrier,  that  defendant 
''is  a  common  carrier  engaged  in  the  business  of  forwarding  and  trans- 
porting goods,  and  that  it  agrees  to  carry  goods  received  by  it  for  trans- 
portation in  a  safe  and  careful  manner,  is  not  an  admission  of  an  allega- 
tion in  the  complaint  that  defendant  agreed  to  provide  suitable  care  and 
conveyances  for  the  proper  and  safe  transportation  of  the  goods. 

Motion  for  re-argument 

Charles  Caldwell^  for  pFff ;  Robinson^  Biddle  &  Ward^  for  deft 

BisCHOFF,  J. — Upon  this  motion  the  point  is  made  that  the 
court  overlooked,  or  failed  to  give  proper  significance  to,  what  is 
claimed  to  be  an  admission  by  the  answer  of  the  allegation  con- 
tained in  the  complaint,  that  "defendant  *  *  *  agreed  to  pro- 
vide suitable  care  and  convevances  for  the  proper  and  safe  trans- 
portation of  said  lemons."  iThis  admission  in  fact  was  "that  it 
[defendant]  is  a  common  carrier  engaged  in  the  business  of  for- 
warding and  transporting  goods,  and  that  it  agrees  to  carry  goods, 
etc.,  received  by  it  for  transportation,  in  a  safe  and  careful  manner." 
This  is  merely  a  statement  of  the  legal  duty  of  a  common  carrier, 
and  does  not  affect  the  fact  that  here  nothing  was  shown  upon 
which  a  failure  of  duty  with  regard  to  transportation  in  a  safe  and 
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careful  manner  was  prodicable,  under  the  charge  delivered  at  the 
trial.  According  to  the  plaintiflfs  testimony,  only  the  three  va- 
rieties of  cara  noted  in  the  case  were  used  by  defendant  in  the 
transportation  of  lemons.  This  he  knew  when  tendering  the 
goods  for  shipment  There  is  no  proof  that  other  cai-s,  suitable 
and  safe  for  transportation  of  such  goods,  were  at  the  command  of 
defendant  or  that  any  other  varieties  were  employed  at  that  time 
by  carriers  in  general  for  the  carriage  of  fruit.  As  we  said  in  the 
opinion  heretofore  handed  down 'the  jury  were  instructed  that  no 
duty  rested  upon  the  defendant  to  ship  the  goods  in  "refrigerator'* 
or  "Eastman"  cars,  and  it  appeared  that  the  facilites  remaining  to 
the  defendant  for  transporation,  as  called  for  in  accordance  with 
its  duties,  were  duly  employed.  From  the  testimony  of  defend- 
ant's receiving  clerk,  it  appears  that  knowledge  of  the  fact  that  the 
goods  were  of  a  nature  such  as  would  be  injuriously  affected  by 
cold  was  imputable  to  defendant;  and,  in  view  of  further  evidence 
in  the  case  that  the  latter  customarily  used  refrigerator  and  East- 
man cars  for  transportation  of  fruit  during  the  winter  months,  it 
would  appear  that  the  question  whether,  under  the  circumstances 
of  the  case,  its  duty  did  not  require  it  to  make  use  of  an  Eastman 
car  after  having  accepted  the  goods  for  transportation,  should  have 
been  left  to  the  jury.  Wing  v.  Railroad  Co,^  1  Hilt  243;  Steinioeig 
V.  Railway  Co,  43  N.  Y.  127 ;  liemey  v.  Railroad  Co,,  76  N.  Y.,  at 
page  314  et  seq.  The  fact  that  the  goods  were  of  the  class  design- 
ated in  the  shipping  receipt  to  be  "at  owner's  risk"  does  not  affect 
the  carrier's  liability  for  injury  resulting  from  its  negligence,  if 
proven,  since  an  exemption  upon  this  ground  was  not  expressly 
provided  for  in  terms,  as  would  be  required  in  order  that  liability 
so  sought  to  be  imposed  might  be  resisted.  Canfield  v.  Railroad 
Co.,  93  N.  Y.  537;  Nicholas  v.  Railroad  Co..  89  N.  Y.  370. 

Motion  denied,  with  $10  costs. 

All  concur. 

Abraham  Ellenstein,  Applt,  v,  Jacob  Klee,  Eesp't 

{New  York  Common  Pleas,  General  Term,  Filed  April  i,  1895^) 

Tender— District  court. 

The  provisions  of  the  Code,  authorizing  a  tender  after  action  brought, 
do  not  apply  to  the  district  court. 

Appeal  from  a  judgment  in  favor  of  defendants. 
Jacoh  Rieger,  for  app^lt ;  Leo.   W,  Harhurger,  for  resp*t 

Daly,  C.  J. — The  record  shows  that  the  parties  appeared  in  the 
district  court  on  December  21,  1894,  after  service  of  the  summons, 
and  the  ^'plaintiff  complained  against  the  defendants  as  follows: 
Worl^,  labor,  and  services  on  an  assigned  claim ;  and  the  said  de- 
fendants answered  as  follows:  General  denial,  breach  of  contract, 
tender  $17.05,  $17.05  paid  to  clerk  Dea  21,  '95  [evidently  a  mistake 
for  189-1]."  No  proof  of  tender  before  suitwas  Drought  was  offered 
on  the  trial,  ana  the  justice,  according  to  the  record,  "rendered 
judgment  in  favor  of  the  defendants,  and  against  the  plaintiff, 
$17.05,  paid  to  clerk  December  21,  '94.  Judgment  for  the  defend- 
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ants.  Amount  paid  into  the  court  is  sufficient  to  pay  the  plaintiff's 
claim. " 

As  there  was  no  evidence  of  tender  before  suit,  we  are  to  assume 
that  no  such  plea  was  intended  by  the  answer  and  that  the  $17.05 
was  meant  to  be  a  tender  at  the  time  of  the  joining  of  issue.  The 
provisions  of  the  Code  authorizing  tender  after  suit  brouglit  (sec- 
tion 731  el  seq,)  do  not  appear  to  be  made  applicable  to  district 
courts  (section  3347,  subd.  6) ;  and,  if  they  were,  there  was  yet  no 
tender  of  costs,  and  it  was  ineffeetual.  ihton  v.  Wells^  82  N.  Y. 
576.  If  the  offer  of  judgment  allowed  by  the  old  Code  (sections 
64,  68)  is  still  applicable  to  district  courts,  then  that  practice  was 
was  not  pursuea  m  this  case,  for  there  was  no  offer  of  judgment 
made.  As  the  justice  found  that  the  plaintiff  had  a  claim  which  the 
inoney  paid  into  the  court  was  sufficient  to  satisfy,  he  should  have 
rendered  judgment  in  plaintiff's  favor  for  the  amount  due.  He 
could  only  render  judgment  in  defendants'  favor  on  proof  that 
tender  had  been  made  before  suit 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event 

All  concur.  

Alexander  Kenny,  Resp't,  v,  Perrin  H.  Sumner,  App'lt 

(New  York  Common  Pleas,  General  Term,  Filed  March  16,  1896,) 

1.  Appbal— New  TRIAL— Case. 

An  appeal  from  an  order,  denying  a  motion  for  a  new  trial,  must  be 
made  on  a  case. 

2.  Same — Notice. 

A  motion  to  dismiss  such  appeal  must  be  made  on  a  notice  of  eight 
days. 

8.  Same— Stay. 

A  stay  of  proceedings  to  enforce  the  judgment  does  not  affect  the  re- 
spondent's right  to  move  to  dismiss  the  appeal. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

William  Henry  Knox,  for  app'lt ;    W,  McChskey,  for  resp't 

Daly,  C.  J. — Motion  by  plaintiff,  on  notice  of  four  days,  to 
dismiss  defendant's  appeal  from  an  order  denying  a  motion  made 
by  him  upon  the  minutes  for  a  new  trial,  and  to  affirm  the  said 
order,  on  the  ground  of  failure  to  serve  a  proposed  case  or  anj 
printed  papers  on  appeal.  The  plaintiff  had  a  verdict  at  trial 
term  on  October  2,  1894,  for  damages ;  and  defendant,  on  the 
same  day,  moved  for  a  new  trial,  which  motion  was  denied.  The 
trial  judge  granted  the  defendant  a  stay  of  sixty  days  after  notice 
of  entry  of  judgment,  and  sixty  days  to  make  a  case.  Plaintiff 
has  not  entered  judgment  upon  his  verdict,  and  defendant  has 
appealed  from  the  order  denying  a  motion  for  a  new  trial.  He 
has  not,  however,  made  and  served  a  case  upon  such  app^l,  and 
plaintiff  moved  to  dismiss  it. 

Defendant  insists  that  he  is  not  bound  to  make  and  serve  a 
case  upon  his  appeal,  on  the  ground  that  an  appeal  from  an  or- 
der denying  a  new  trial  upon  the  minutes  is  always  heard  upon  a 
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case  made  at  the  same  time  as  the  appeal  from  the  judgment,  and 
cites  rale  88.  Nothing, in  that  rule  prevents  an  appeal  from  the 
order  and  the  service  of  a  case  on  such  appeal  independent  of  an 
appeal  from  the  judgment  Section  999  of  the  Code  provides 
that  an  appeal  from  the  order  must  be  heard  upon  a  case  pre- 

Eared  ana  settled  in  the  usual  manner.  Appellant  contends  that 
e  cannot  prepare  a  case  in  the  absence  of  a  judgment  roll  Sec- 
tion 997  prescribes  what  a  case  shall  contain,  and  it  does  not  in- 
clude a  judgment  roll 

It  is  also  urged  bv  the  appellant  that  this  motion  cannot  be 
made  by  the  plaintiff,  because  his  proceedings  are  stajed  until 
sixty  days  after  notice  of  entry  of  judgment  But  this  is  not  so. 
The  trial  judge  granted  defendant  a  stay  of  sixty  days  after  notice 
of  entry  of  judgment  This  stay  operated  only  in  case  judgment 
was  entered,  and  suspended  enforcement  thereof.  It  does  not  tie 
plaintiff's  hands  upon  defendant's  appeal  from  the  order  denying 
a  new  trial. 

It  is  also  contended  by  appellant  that  his  time  to  make  a  case 
runs  from  notice  of  entry  ot  judgment  But  this  rule  applies  only 
to  a  case  made  upon  appeal  from  a  judgment  render^  by  the 
court  or  referee,  as  in  the  cases  cited  by  him.  French  v.  Powers^ 
80  N.  Y.  146 ;  Schwarz  v.  PTefcr,  103  N.  Y.  658 ;  6  St  Rep.  688. 
The  time  to  make  a  case»  where  the  trial  was  before  a  jury,  runs 
fromahe  time  of  the  trial  or  of  a  motion  for  a  new  trial.     Rule  32«, 

But  this  motion  must  be  denied,  because  the  notice  (four  days) 
is  too  short  Appeals  from  nonenumerated  motions  may  be  dis- 
missed on  three  days*  notice  (rule  41)  ;  but  the  appeal  from  an 
order  granting  or  refusing  a  new  trial  is  an  enumerated  motion, — 
i  e.  a  motion  arising  on  a  case  (rule  38).  Inasmuch  as  the  order 
can  only  be  reviewed  upon  a  case  made,  it  must  be  deemed  a  mo- 
tion arising  upon  a  case.  Harper  v.  AllyUy  3  Abb.  (N^  S.)  186. 
A  motion  may  be  made  to  strike  an  enumerated  appeal  from  the 
calendar,  and  for  judgment  for  want  of  service  of  printed  papers 
(rule  41) ;  but  such  motion  must  be  upon  notice  of  eight  aay& 
SaUers  v.  Sheppard,  11  Wkly.  Dig.  189. 

Motion  denied,  without  costs,  with  leave  to  renew. 

All  concur.  

William  Kessler  et  al^  Resp'ts,  v.  Berthold  Levy  ei  aly 

App'lts. 

(NeiD  York  Common  Pleas,  Oeneral  Term,  Filed  April  i,  1895,) 

Affeal— Rbarouhent. 

A  motion  for  a  reargument  will  be  denied,  where  the  error  in  the  state- 
ment of  fact  in  the  papers  upon  which  error  the  motion  is  based,  will  not 
affect  the  decision  on  the  appeal. 

Motion  for  reargument 

Meyer  Auerbackj  for  applts ;  Simon  Sultan^  for  resp'ts. 

Daly,  C.  J. — The  motion  for  reargument  should  be  denied^ 
for  the  reason  that  the  error  in  the  statement  of  fact  in  the  papers 
St.  Eep.,  Vol.  LXVI.        83 
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on  appeal  will  not  affect  the  decision  Upon  the  appeal.  That  de- 
cision was,  where  a  debtor  has  transferred  his  assets  to  a  corpora- 
tion in  exchange  for  its  capital  stock  issued  for  such  transfer,  and 
has  offered  such  shares  to  his  creditors  in  payment  or  as  collateral 
security  for  his  indebtedness,  the  facts  do  not  show  that  he  has 
removed  and  disposed  of  his  property  with  intent  to  defraud  his 
creditors.  The  consideration  of  the  effect  of  the  statute  of  frauds 
upon  such  a  transaction  as  intended  to  hinder  or  delay  creditors 
was  expressly  excluded,  and  the  ruling  of  the  general  term  was  put 
upon  the  ground  that  the  evidence  of  intent  to  defraud  was  insuffi- 
cient because  the  debtor  was  in  fact  offering  his  creditors  the  entire 
avails  of  the  exchange,  and  therefore  the  equivalent  of  the  whole 
transferred  property.  In  that  view  the  discussion  of  the  facts  as 
to  the  value  of  the  assets  so  transferred,  whether  $350,000  or 
$250,000,  and  the  proportion  which  such  value  bore  to  the  indebt- 
edness of  the  defendants,  was  not  material  to  the  decision,  and  a 
change  in  such  facts  would  not  affect  it.  As  the  amendment  to 
the  appeal  book  is  asked  for  solely  as  a  basis  for  reargument,  and 
the  latter  relief  is  unnecessary,  it  would  be  improper  to  disturb  the 
record;  the  error  being  immaterial  in  the  disposition  we  have 
made  of  the  case.  Motion  denied,  wihout  costs. 
All  concur.  

Isaac  Rouse  et  al,  Resp'ts,  v.  Printers'  Exchange  Company, 

Applt 

{yew  York  Qmmon  Pleas,  General  Term,  Filed  April  i,  1895.) 

1 .  Appeal— Conflicting  evidence. 

A  judgment,  on  conflicting  evidence,  will  not  be  disturbed  on  appeal. 

2.  Trial— Motion  to  dibbciss. 

Failure  to  move  to  dismiss  at  the  close  of  the  testimony  concedes  that 
the  case  presents  a  question  of  fact. 

Appeal  from  a  judgment  in  favor  of  plaintiflEs. 

Hector  M,  HUchingSy  for  app'lt ;  Abraham  Levy,  for  resp'ta 

Daly,  C.  J. — The  plaintiffs  sued  to  recover  $53, — $50,*a  deposit 
in  advance  on  the  purchase  price  of  a  printers'  outfit,  consisting 
of  second-hand  materials,  which  defendant  agreed  to  deliver  on 
May  10th  ;  and  $3  deposited  for  cartage.  On  the  day  appointed 
for  delivery,  as  well  as  the  day  before,  the  plaintiffs  went  to  the 
defendant's  place  of  business,  saw  the  type  which  defendant  pro- 
posed to  deliver,  or  some  part  of  it,  and  found  that  it  was  in  poor 
condition  and  defective,  and  objected  to  it;  and  defendant  made 
no  offer  to  deliver  suitable  articles.  Next  day  plaintiffs  demand- 
ed back  their  deposit,  which  was  refused.  The  defendant  offered 
evidence  showing  that  the  type  was  in  good  condition  and  suita- 
ble, and  that  when  complaint  was  made  defendant  offered,  if 
anything  was  wrong,  to  give  other  things.  Plaintiffs'  evidence 
was  that  defendant  promised  to  make  everything  satisfactory,  but 
that  this  was  on  the  Monday  prior  to  the  day  of  delivery.  There 
was,  therefore,  a  conflict  of  evidence  as  to  whether  the  defendant 
was  ready  to  deliver  suitable  goods  when  called  for  by  the  con- 
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tract,  or  oflfer  to  make  such  delivery  after  complaint.  On  the 
issues  thus  preseated  the  justice  found  for  the  plaintiffs,  and  his 
decision  upon  the  evidence  should  not  be  disturbed.  It  is  claimed 
that  plaintiffs*  refusal  to  accept  was  in  bad  faith,  they  having 
meanwhile  got  a  better  bargain  elsewhere;  but  there  was  a  con- 
flict of  evidence  upon  the  facts  with  regard  to  that  contentioa 
There  was  no  motion  to  dismiss  the  complaint  at  the  close  of  the 
case,  which  was  thereby  conceded  to  present  a  question  of  fact  for 
the  decision  of  the  justice.  No  exceptions  are  presented  by  the 
record.  The  judgment  should  be  affirmed,  with  costs. 
BiscHOFff,  J.,  concurs. 

Pryor,  J.  (dissenting). — The  action  purports  to  be  for  the  re- 
covery of  money  paid  upon  a  rescinded  contract  The  evidence 
for  plaintiffs  authorizes  these  inferences  of  fact :  That  the  parties 
entered  into  an  executory  agreement,  whereby  the  defendant  en- 
gaged to  furnish  plaintiffs  a  printers'  outfit,  complete  and  satis- 
factory ;  that  on  concluding  the  bargain  the  plaintiffs  paid  down 
$53 ;  that  thereafter  the  plaintiffs  examined  tne  outfit  proposed  to 
be  supplied  by  defendant,  and  found  it  unsatisfactory  ;  that  there- 
upon plaintifib  revoked  the  contract;  and  demanded  the  return  of 
the  cash  payment  So  far  the  case  for  the  plaintiffs  is  clear 
enough,  but  I  find  in  the  record  a  fact  which  fe  fatal  to  their  con- 
tention. By  the  testimony  of  Isaac  Rouse  himself  it  appears 
that  when,  on  inspection  of  the  outfit  proposed  to  be  furnished  bv 
the  defendant,  he  declared  his  dissatisfaction  with  it,  the  defend- 
ant offered  to  make  it  satisfactory.  The  offer  was  rejected,  and 
plaintiffs  proceeded  to  provide  themselves  elsewhere.  Upon  what 
principle  may  plaintiflfe  affect  to  rescind  a  contract  which  the  de- 
fendant offered  faithfully  ta  perform?  I  know  of  none.  After 
repudiation  of  the  contract  by  the  plaintiffs,  the  defendant  was 
under  no  obligation  to  tender  delivery.  The  plaintiffs  were  too 
impatient  to  escape  from  their  bargain  to  await  a  default  by  the 
defendant  But  until  such  default  they  could  not  rescind,  and 
until  a  rescission  of  the  contract  they  cannot  recover  the  money 
paid.     The  judgment  should  be  reversed. 


The  People,  Resp't,  v.  Flour  City  Life  Association,  App'lt 
In  the  Matter  of  Lydia  E.  Post  etal^  Resp'ts. 

(Supreme  Oow't,  General  Term,  Fifth  Department,  Filed  Aptil  12,  1895,) 

AasiGNMBNT— Equitable— Order.  f 

An  order,  directing  the  treasurer  of  a  life  insurance  company  to  pay  a 
death  claim  out  of  any  sum  belonging  to  the  mortuary  fund,  signed  by 
the  vice  president  and  secretary,  operates  as  an  equitable  assignment  there- 
of vfTo  tanto,  though  it  was  not  drawn  by  the  officers  mentioned  in  the 
by-law,  nor  upon  the  depositary  of  the  fund. 

Appeal  from  an  order,  directing  payment  of  the  claims  against 
the  association. 

Oeo.  F.  YeomaUf  for  app'lt ;  Geo,  D.  Williams^  for  respondents 
Post  and  others;  Irving  Paine^  for  respondents  O'Connor  and 
others. 
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D WIGHT,  P.  J. — The  appellant  was  appointed  at  first  temporary 
and  afterwards  permanent  receiver  of  the  defendant  in  an  action 
for  the  dissolution  of  the  corporation.  He  found  among  the  as- 
sets of  the  association  the  sum  of  $2,435.18,  belonging  to  ^e 
"  mortuaiT  fund  in  class  B,"  on  deposit  in  the  Central  National 
Bank  of  Kochester.  It  had  been  deposited  by  the  treasurer,  in 
obedience  to  a  by-law  of  the  association,  as  follows : 

"  Eighty  per  cent  of  the  net  assessments  for  mortuary  purposes 
shall  be  deposited  with  such  bank  or  trust  company  as  may  be 
designated  by  the  directors,  to  the  credit  of  the  mortuary  and 
benefit  fund  of  the.  Flour  City  Life  Association,  froia  which  all 
claims  shall  be  paid." 

Before  the  appointment  of  the  receiver  each  of  the  petitioners, 
respondents  here,  had  received  from  the  proper  ofiicers  of  the  asso- 
ciation an  order  on  the  treasurer  for  the  payment  of  a  claim 
which  had  been  duly  audited  and  approved  by  the.  executive 
committee,  and  which  —  allowing  for  diflference  of  name  and 
amount  —  was,  in  terms,  as  follows: 

*'  Office  of,  etc., 

"Rochester,  N.  Y., 

''July  25,  189L 
"To  J.  T.  Baldwin,  Treasurer: 

"  Pay  to  the  order  of  Lydia  E.  Post,  as  executrix,  two  hundred 
three  and  16-100  dollars,  out  of  any  sum  belonging  to  the  mo^ 
tuary  fund  of  class  B,  and  this  shall  be  your  voucher. 

"(Signed)  Wayland  Trask, 

''First  Vtce-President 
"  Balfh  Wbndon, 
"$203.16.  Secretary:' 

The  several  respondents  proceeded,  by  petition  in  the  action  in 
which  the  receiver  was  appointed,  to  obtain  an  order  directing 
him  to  pay  the  several  claims  so  allowed  and  certified,  without 
waiting  for  administration  of  the  receivership  and  a  general  dis- 
tribution of  the  assets,  on  the  ground  that  the  several  orders  men- 
tioned constituted  in  effect,  an  equitable  assignment,  pro  tonto,  of 
the  fund  in  question,  and  that  the  portion  of  the  f una  so  assigned 
never  came  to  the  hands  of  the  receiver  as  assets  of  the  aasocia- 
tion,  but  belonged  to  the  several  claimants  at  the  time  of  the  ap- 
pointment of  the  receiver.  The  holding  at  special  term  was  in 
accordance  with  this  contention  of  the  petitioners,  as  was,  as  we 
think,  entirely  correct  No  question  whatever  is  made  of  the 
justness  and  validity  of  the  several  claims,  nor  that  they  were  duly 
audited  and  allowed  by  the  proper  officers  of  the  association,  nor 
that  the  several  orders  for  their  payment  which  were  drawn  upon 
the  treasurer  and  delivered  to  the  several  claimants  were  so  drawn 
and  delivered  in  accordance  with  the  uniform  practice  of  the  asso- 
ciation in  the  payment  of  claims  of  the  character  of  those  in 
question,  established  and  allowed  against  its  funds.  Upon  their 
jhce  they  are  drawn  payable  unconditionally  out  of  a  particular 
fund,  and  they  seem  to  meet  all  the  requirements  of  the  rule  ex- 
emplified in  the  late  cases  of  Brill  v.  Tattle,  81  N.  Y.  457,  and 
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Lauer  v.  Dunn,  52  Hud,  194 ;  28  St  Rep.  874,  and  115  N.  Y,  405; 
26  St  Hep.  412,  to  make  them  so  many  assignments,  pro  tantOy  of 
the  fund  named  in  them.  The  contention  to  tho  contrary  is  based 
upon  a  by-law  of  the  association  as  follows : 

*' Every  claim,  provided  it  shall  have  first  been  approved 
by  the  executive  committee,  shall  be  paid  by  means  of  an  order 
drawn  upon  the  depositary  of  the  mortuary  and  benefit  fund, 
signed  by  the  president  or  vice-president,  treasurer  and  secretary, 
and  made  payable  to  the  order  of  the  beneficiary,  if  living,"  eta 

The  objection  is  that  the  orders  were  not  drawn  by  the  officers 
mentioned  in  the  by-law,  nor  upon  the  depositary  of  the  fund. 
But  this  objection  fails  to  discriminate  between  the  custodian  of 
the  fund  and  the  depositary  of  the  fund,  and  assumes — contrary, 
as  we  think,  to  the  principle  involved — that  the  order  which  shall 
operate  as  an  assignment  of  the  fund  must  be  drawn  upon  the 
latter.  The  treasurer  is,  no  doubt,  in  a  proper  and  important 
sense,  the  custodian  of  the  funds  of  the  association.  They  came 
originally  to  his  hands,  and  though,  for  their  better  security,  he 
is  required  to  deposit  them,  he  must  yet  keep  his  account  with 
them,  charging  them  with  moneys  received  by  nim  and  deposited 
to  their  credit,  and  crediting  them  with  moneys  drawn  from  them 
for  the  payment  of  claims  to  which  they  must  respond.  Suph 
being  substantially  the  manner  in  which  the  accounts  of  the  asso- 
ciation were  kept,  as  by  all  analogy  and  precedent  we  must  as- 
sume it  to  be,  it  was  certainly  very  proper,  if  not  absoluteljr  neces- 
sary, that  the  first  step  in  the  payment  of  any  claim  which  had 
been  duly  allowed  should  be  an  order  such  as  those  in  question 
in  this  case,  drawn  bv  the  proper  officers,  upon  the  treasurer  of 
the  association,  payable  out  of  the  appropriate  fund ;  and,  though 
such  an  order  was  required  to  be  supplemented  by  a  check,  signed 
by  the  treasurer,  with  other  officers,  upon  the  bank  where  the 
money  was  deposited,  for  the  actual  payment  of  the  claim,  yet  it 
seems  to  us  that  it  was  the  order  on  the  treasurer,  rather  than 
the  check  on  the  bank,  which,  within  the  principle  relied  upon 
here,  constituted  the  equitable  assignment  of  the  lund.  The  affi- 
davit of  the  receiver  himself  shows  that  it  was  the  practice  of  the 
association  to  give  such  an  order  on  the  treasurer  as  the  first  step 
in  the  payment  of  claims  which  had  been  allowed,  and  that  upon 
the  presentation  of  that  order  to  the  treasurer,  duly  indorsed,  he 
paid  it  by  delivering  to  the  payee  or  indorsee  the  check  on  the 
Dank  prescribed  by  the  by-law  last  quoted  above.  We  do  not  find, 
upon  the  proofs  made,  that  the  case  of  the  claimant  Cullinan  was, 
as  suggested  in  the  brief  of  counsel  for  the  appellant,  an  exception 
to  the  rule  which  embraces  all  the  other  claims  in  question.  In 
respect  to  all  of  them  we  think  the  order  at  special  term  was  cor- 
rect, and  should  be  affirmed. 

So  ordered,  with  $10  costs  and  disbursements  of  the  appeal  to 
each  of  the  groups  of  respondents  appearing  by  separate  attorneys, 
payable  by  the  receiver  out  of  the  fund. 

All  concur. 
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Mary  E.  Riddell,  App'lt,  v.  Le  Roy  Riddell,  Resp't 

{Supreme  Court,  Oeneral  Term,  Fifth  Department,  Filed  April  US,  1896,) 

1.  DowEB— Partnership  real  estate. 

A  widow  of  a  partner  is  not  dowable  in  the  firm  real  estate,  so  long  a^ 
the  firm  affairs  remain  unsettled. 

2.  Deed— Knowledge. 

In  the  absence  of  allegation,  proof  or  offer  of  proof  to  establish  the  fact 
that  a  deed,  acknowledged  and  delivered  by  plaintiff  of  her  dower  right, 
may  be  avoided  by  fraud,  or  for  other  cause,  if  actually,  executed  and  de- 
livered b^  her,  an  instruction  that  it  made  no  difference  whether  she  knew 
that  the  instrument  was  a  deed,  is  correct. 

Appeal  from  a  judgment  entered  on  the  verdict  in  favor  of 
defendant,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Bli  Soule,  for  appUt ;  DeM.  Pa^e^  for  resp't 

DwiGHT,  P.  J.  —  The  action  was  ejectment  for  dower  in  seven 
distinct  parcels  of  land,  of  which  the  complaint  alleged  that  George 
Riddell,  the  husband  of  the  plaintiff,  died  seized.  In  respect  to 
three  of  the  parcels,  the  answer  averred  that  they  were  partnership 
property,  bought  by,  and  held  for  the  partnership  uses  of,  the  firm 
of  George  Riddell  &  Co.,  which  firm  consisted  of  the  deceased. 
George  Riddell,  and  the  defendant,  Le  Roy  Riddell ;  that  the  busi- 
ness and  affairs  of  the  copartnership  had  never  been  settled  ;  and 
that  it  was  still  indebted  to  divers  persons  to  a  large  amount. 
These  facts  were  established  by  uncontradicted  evidence,  and  the 
court  thereupon  dismissed  the  complaint  as  to  the  three  parcels  of 
land  so  situated.  This  disposition  was  un<loubtedly  correct.  Fair- 
child  V.  Fairchildj  64  N.  i .  471 ;  Oreenwood  v.  Martin^  111  id. 
423  ;  19  St  Rep.  612.  "So  long  as  the  partnership  affairs  remain 
unsettled,  like  all  other  assets  of  the  firm,  its  real  estate  is  equita- 
bly pledged  to  creditors,  and  liable  to  be  absorbed  and  disposed 
of  in  the  process  of  liquidating  the  firm  debts,  and  satisfying  the 
claims  of  the  respective  partners,  as  against  each  other."  PerRuger, 
C.  J.,  in  the  case  last  cited.  Widows  are  not  dowable  in  real 
estate  so  situated.  Sage  v.  Sherman,  2  K  Y.  417.  Some  of  the 
evidence  in  support  of  the  above-mentioned  averments  of  the 
answer  was  objected  to  by  the  plaintiff,  but  they  were  sufficiently 
supported  by  other  evidence,  of  unquestioned  competency  and 
equally  uncontradicted. 

In  respect  to  the  remaining  four  parcels  of  land  involved  in  the 
action,  the  defense  was  made  that  the  plaintiff  had  released  her 
dower  therein  to  the  defendant  by  her  deed,  duly  executed,  acknowl* 
edged,  and  delivered  to  him  during  the  lifetime  of  her  husband.  In 
support  of  this  defense  the  defendant  produced  a  deed  bearing  what 
purported  to  be  the  signature  of  the  plaintiff,  and  a  certificate  of 
ner  acknowledgment,  in  due  form,  signed  by  a  justice  of  the  peace 
of  the  county.  The  defendant  testified  that,  on  the  date  of  the 
deed  and  its  acknowledgment,  it  was  executed,  acknowledged,  and 
delivered  to  him  by  the  plaintiff.  The  plaintiff  was  at  first  dis- 
posed to  deny  that  she  had  executed  such  a  deed,  but,  upon  being: 
shown  the  signature,  virtually  admitted  that  it  was  hers,  and  still 
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denied  that  she  ever  acknowledged  the  deed,  or  delivered  it  to  the 
defendant  Upon  this  conflict  of  evidence,  if  it  was  such,  the  court 
submitted  to  the  jury  the  single  question  whether  the  plaintiff 
executed,  acknowledged,  and  delivered  to  the  defendant  the  deed 
in  question,  and,  in  doing  so,  remarked  to  the  jury,  in  substance, 
that  it  was  immaterial,  for  the  purposes  of  this  action,  whether 
the  plaintiflE  understood  the  import  of  the  deed  of  not;  that  the 
action  was  not  based  upon  any  theory  of  fraud  or  deceit  in  procur- 
ing the  deed ;  that  there  was  no  allegation  of  fraud  or  deceit  in 
the  case ;  that  the  action  was  a  strict  legal  action  to  enforce  the 
plaintiff's  legal  rights,  and  that  if  she  signed  this  deed  she  cannot 
escape  the  consequences,  in  this  action,  because  she  did  not  know 
its  contents.  To  the  charge,  including  this  instruction,  there  wa& 
but  a  single  exception,  which  presents  the  only  remaining  ques- 
tion in  the  case.  The  exception  was  "  to  the  charge  that  it  made 
no  difference  whether  the  plaintiff  knew  it  was  a  deed."  The  in- 
struction was  manifestly  correct  There  was  neither  allegation 
nor  proof  upon  which  the  plaintiff  could  avoid  the  deed,  if  it  was 
in  fact  executed  by  her.  Neither  was  there  any  offer  of  proof  or 
request  to  charge  which  propounded  such  a  cause  of  action  on  the 
part  of  the  plaintiff.  The  only  question  put  to  the  plaintiff  which 
even  remotely  suggested  such  a  proposition  was,  when  she  had 
virtually  admitted  her  signature,  she  was  asked:  **If  you  ever  did 
sign  this  deed,  did  you  know  what  you  were  signing?"  The  ques- 
tion was  objected  to,  and,  the  objection  being  sustained,  no  excep- 
tion was  taken  to  the  ruling.  There  was,  in  short,  neither  alle- 
gation, proof,  nor  offer  of  proof,  which  tended  to  support  the  con- 
tention made  on  this  appeal,  and  apparently  on  the  motion  for  a 
new  trial,  that  the  deed  of  the  plaintiff  might  be  avoided  for  fraud, 
or  for  any  other  cause,  if  actually  executed  and  delivered  by  her. 

"We  find  no  exception  in  the  case  which  points  to  error  in  the  trial 
or  disposition  of  the  case,  and  conclude  that  the  judgment  and  or- 
der appealed  from  must  be  affirmed. 
All  concur.     So  ordered. 


Eugenia  Stowers,  Resp't,  v.  Thomas  Gilbert,  App'lt 

(Supreme  CouH,  Qeneral  Term,  Fifth  Department ,  Filed  April  IS,  1895.) 

1.  Evidence— Monuments. 

The  eflfect  of  existing  monuments  to  establish  a  boundary  cannot  be  over- 
come merely  by  a  new  survey  and  the  erection  of  new  monuments  without 
proving  that  the  new  monuments  were  in  fact  correct  and  the  earlier  ones 
not  in  accordance  with  the  true  and  original  location  of  the  lines. 

2.  Appeal— MoDiPTCATTON, 

In  an  equitable  action,  the  judgment  is  subject  to  modification  on  appeal. 

Appeal  from  a  judgment  rendered  in  favor  of  plaintiff. 
F.  A,  Mann^  for  app'lt;  C.  M,  Allen,  for  resp't 

DwiGHT,  P.  J. — The  action  was  for  an  injunction  to  restrain  an 
alleged  trespass,  and  for  damages.  The  trespass  described  con- 
sisted in  the  cutting  off  the  edge  of  projecting  eaves  of  the  plaint- 
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iflfd  bouse,  aiijd  some  slight  interference  with  other  portions  of  that 
structure  in  the  erection  by  the  defendant  of  the  wall  of  a  new 
structure  on  bis  own  lot,  adjoining  that  of  the  plaintiflL  The  ques- 
tion involved  was — ^as  might  be  supposed — the  extra  location  of 
the  division  line  between  the  two  lots.  This  the  defendant  was 
bound  to  establish  with  precision  by  his  own  affirmative  proofa, 
or  he  could  not  justify  his  interference  with  the  obvious  and  un- 
questioned possession  of  the  plaintiflL  This  the  referee  finds  be 
has  failed  to  do,  and  we  agree  with  him  in  respect  to  the  eflfect — 
or,  rather,  noneflfect — of  the  defendant's  proofs.  Those  proofs,  in 
eflfect,  ignore  the  existing  and  ostensible  landmarks  which  indi- 
<;ated  the  actual  location  of  the  line  in  question,  and  seek  to  estab- 
lish a  new  line  in  accordance  with  a  certain  survey  made  for  the 
<5ity  of  Rochester  to  fix  the  lines  of  the  two  streets  upon  which  the 
premises  in  question  were  bounded.  But  that  survey  was  made 
many  yeai-s  after  the  premises  in  question  were  laid  out  and  the 
line  in  question  was  established.  Of  course,  no  infallible  authority 
was  to  be  ascribed  to  that  survey,  although  made  by  an  official 
Purveyor,  and  the  monuments  erected  in  accordance  with  it  could, 
of  themselves,  have  no  eflfect  to  overcome  the  evidence  aflForded 
by  monuments  already  existing.  The  burden  was  still  upon  the 
defendant  to  prove  that  the  new  monum  ents  were  in  fact  correct, 
and  the  earlier  ones  not  in  accordance  with  the  true  and  original 
location  of  the  lines.  This  was  manifestly  not  accomplished  by 
the  evidence  on  the  part  of  the  defendant  Indeed,  he  made  sub- 
stantially no  attempt  to  justify  the  location  of  the  city  monuments, 
but  relied  upon  them  as  the  basis  of  his  own  survey  to  fix  the 
location  of  the  line  in  question.  Such  being  the  case,  we  agree 
with  the  referee  that  he  failed  in  his  defense. 

But  up<)n  the  evidence  relating  to  the  extent  of  injury  done  to 
the  plaintiflfs  piemises  it  seems  to  us  that  the  award  of  damages 
was  excessive.  The  amount  of  land  embraced  in  the  encroach- 
ment was  inconsiderable,  and  for  it  the  plaintiflE  still  has  her  ac- 
tion of  ejectment,  and  the  value  of  her  entire  house  was  fixed  by 
the  evidence  in  her  own  behalf  at  $500,  which  was  the  suni 
awarded  for  the  damage  done  to  it,  which  we  think  would  be  fully- 
covered  by  the  award  of  one-fifth  of  that  amount  The  action  be- 
ing an  equitable  one,  the  judgment  is  subject  to  modification  on 
appeal.  We  are  of  opinion  that  it  should  be  modified  by  reducing 
the  amount  of  the  recovery  for  damages  to  the  sum  of  $100,  and, 
as  so  modified,  affirmed,  without  costs  of  this  appeal  to  either 
party. 

So  ordered.     All  concur. 


EssA  Connolly,  Resp't,  v.  Fred  L.  Newton,  Appit 

(Supreme  Oourt,  General  Term,  Fifth  Department,  Filed  April  1£,  W5.) 

Plkadinss— Complaint— Dower. 

In  an  action  for  dower  under  §  1697  of  the  Code,  it  must  be  alleged  and 
shown  that  the  defendant  is  either  an  occupant  of  the  premises,  or,  if  the 
premises  are  not  occupied,  then  a  person  exercising  acts  of  ownersiup 
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thereupon,  or  claimiDg  title  thereto,  or  an  interest  therein,  when  the  action 
was  commenced. 

Appeal  from  an  interlocutory  judgment,  overruling  a  demurrer 
to  the  complaint 

J.  R  Jewell^  for  app'lt ;  W,  H,  Nourse,  for  resp't. 

DwiGHT,  P.  J. — The  action  was  ejectment  for  dower  in  lands  of 
which  the  plaintiflE's  husband  died  seized.  The  demurrer  was  for 
want  of  facts  in  the  complaint  sufficient  to  constitute  a  cause  of 
action.  The  facts  stated  were  coverture,  seizin  of  the  husband 
during  coverture,  and  death  of  the  husband;  also  that  in  his  life- 
time the  husband  "executed  a  deed  of  the  above-described  prem- 
ises to  the  defendant,  Fred  L.  Newton,  the  plaintiff,  his  wife,  not 
joining  in  such  conveyance,"  and  that  she  "had  in  no  way  con- 
firmed said  conveyance,  or  released  her  dower  in  said  premises." 
The  existing  statute  which  gives  and  regulates  the  action  for  dower 
(Code  Civ.  Proc.  §  1697)  provides  that: 

"When  the  property,  in  which  dower  is  claimed,  is  actually  oc- 
cupied the  occupant  thereof  must  be  made  defendant  in  the  action.' 
When  it  is  not  so  occupied  the  action  must  be  brought  against 
some  person  exercising  acts  of  ownership  thereupon,  or  claiming 
title  thereto,  or  an  interest  therein,  at  the  time  or  the  commence- 
ment of  the  action." 

This,  we  take  it,  is  equivalent  to  saying  that  the  defendant  in 
such  an  action  must  be  shown  to  be  within  one  of  the  categories 
described, — i  &  that  he  is  either  an  occupant  of  the  premises,  or, 
if  the  premises  were  not  occupied,  then  a  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  interest  there- 
in, when  the  action  was  commenced ;  and,  if  such  fact  must  be 
shown,  it  must  be  alleged.  It  is  equivalent,  we  suppose,  to  say- 
ing that  the  action  can.be  maintained  only  against  a  person  or 
persons  who, are  within  the  description  of  the  statute;  and,  if 
such  is  the  case,  then  the  complaint  must  allege^ the  facts  accord- 
ingly. In  this  case  the  complaint  does  not  state  whether  the  prop- 
erty is  actually  occupied  or  not,  nor  that  the  defendant  is  an  oc- 
cupant thereof,  or  is  a  person  exercising  acts  of  ownership  there- 
upon, or  that  he  claims  title  thereto,  or  an  interest  therein.  The 
only  allegation  in  respect  to  the  defendant  is  that  the  plaintiff's 
husband,  in  his  lifetime,  executed  a  deed  of  the  premises  to  him. 
It  is  not  even  allied  that  the  deed  was  ever  delivered  to  him, 
nor  that  he  took  possession  of  the  premises,  or  ever  claimed 
title  thereto,  or  an  interest  therein.  So  far  as  appears  by  the  com- 
plaint, the  defendant  may  have  been,  not  merely  at  the  time  of 
the  commencement  of  the  action,  but  at  all  times^  a  total  stranger 
to  the  title  and  to  the  premisea  We  think  the  demurrer  was  well 
taken,  and  should  have  been  alMwed. 

All  concur. 

Interlocutory  judgment  appealed  from  reversed,  and  demurrer 
allowed,  and  final  judgment  ordered  for  the  defendant  thereon, 
unless  the  plaintiff,  in  twenty  days,  serve  an  amended  complaint, 
and  pay  the  costs  of  the  demurrer. 
St.  Rep.,  Vol.  LXVI.         89 
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Henry  M.  Davis,  App'lt,  v.  Benjamin  Aikin,  Resp  l 

{Supreine  Court,  Oeneral  Term,  Fifth  Department,  Filed  April  IS,  1895.) 
Former  adjudicatiok— Justice's  court. 

In  an  action  in  justice's  court  for  the  wrongful  conversion  of  money,  re- 
ceived in  a  fiduciary  capacity,  the  neglect  of  the  defendant  to  set  up  as  a 
counterclaim  a  cause  of  action  against  plaintiff  arising  out  of  oootract. 
does  not  precludchim  from  afterwards  suing  plaintiff  thereon. 

Appeal  from  a  judgment  of  the  county  court,  reversing  a  judg- 
ment of  the  justice's  court. 

Henry  AL  Davis^  in  pro  per.;  E.  C,  Hart^  for  resp^t 

DwiGHT,  P.  J.— The  principal  cause  of  action  in  the  plainiiflTa 
complaint  was  for  professional  services,  as  an  attorney,  rendered 
by  him  to  the  defendant,  and  the  case  presents  the  question 
whether  that  cause  of  action  was  barred,  under  the  provisions  of 
section  2947  of  the  Code  of  Civil  Procedure,  by  the  neglect  of  the 
plaintiff  to  interpose  it  as  a  counterclaim  in  an  action  previously 
brought  by  the  defendant  against  him.  The  answer  to  the  ques- 
tion depends  upon  the  nature  and  circumstances  of  the  last-men- 
tioned action. 

The  provisions  of  the  statute  referred  to  are  as  follows : 

**  Where  the  defendant,  in  an  action  to  recover  damages  upon 
or  for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim, 
consisting  of  a  cause  of  action  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the  trial 
of  the  action,  he,  and  every  person  deriving  title  thereto  through 
or  from  him,  are  forever  thereafter  precluded  from  maintaining 
an  action  to  recover  the  same,  or  any  part  thereof 

It  is  only,  therefore,  in  action  on  contract  that  the  omission  to 
^t  up  a  counterclaim  operates  to  preclude  the  future  mainte- 
nance of  an  action  thereon ;  and  it  becomes  the  question  of  this 
case  whether  the  action  by  the  defendant  in  which  the  plain titf 
here  omitted  to  interpose  his  counterclaim^  was  an  action  on  con- 
tract. The  complaint  in  that  action  is  before  us,  and,  though 
drawn  for  a  justice's  court,  it  is  full  in  its  details,  and  prepared 
witli  evident  attention  to  the  rules  of  pleading.  It  first  alleges, 
by  way  of  inducement,  the  employment  by  plaintiff  therein  (the 
defendant  here)  of  the  defendant  tnerein  (the  plaintiff  here),  as  at- 
torney, to  bring  a  certain  action  for  him  in  the  supreme  court, 
under  the  ai^reement  that  the  latter  would  charge  ana  receive  for 
his  services  in  such  action  only  the  statutory  costs  which  shouM 
follow  the  judgment  to  be  obtained  by  the  plaintiff  tlierein  ;  that 
the  action  was  brought  and  tried,  and  judlgment  was  obtained 
and  entered,  in  favor  of  the  plaintiff  therein,  for  $76  damages,  and 
$19.56  disbursements  for  witnesses'  fees  which  had  been  expended 
by  him,  besides  the  statutory  costs  to  which  his  said  attorney  was 
entitled  under  the  agreement  before  stated.  The  complaint  in 
question  then  alleges  that  the  said  Davis  had  received  and  collected 
on  said  judgment  the  said  sums  of  $75  damages,  and  $19.56  dis- 
bursements paid  by  the  plaintiff  therein,  besides  the  full  allow- 
ance of  statutary  costs  ;  and  that  he  refuses  to  pay  to  the  plaintiff 
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therein  the  said  earns  of  $75  and  $19.56,  though  payment  of  the 
same  Jias  been  duly  demanded  of  him ;  but  that  he  refuses  so  to 
do,  and  retains  the  same,  and  *'  has  and  does  now  wrongfully  con- 
vert the  same,  to  wit,  the  sum  of  ninety-four  dollars  and  fifty-six 
cents  to  his  own  usa"  We  believe  that  the  action  thtis  charac- 
terized by  the  complaint  therein  is  not  an  action  on  contract,  but 
distinctly  an  action  for  the  wrongful  conversion  of  moneys  re- 
ceived by  the  defendant,  in  a  fiduciary  capacity,  for  the  plaintiff 
therein.  There  is  no  allegation  of  a  contract  in  the  complaint, 
except  that  one  stated  by  way  of  inducement,  which  fixed  the  com- 
pensation to  be  received  by  the  attorney  for  his  services  as  such. 
It  is  true  that  a  contract  might  be  implied  from  the  facts  alleged, 
that  the  defendant  in  that  action  would  pay  to  the  plaintiff  all  the 
excess  of  the  recovery  therein  over  and  above  the  taxable  costs; 
but  there  is  no  allegation  of  such  a  contract,  either  express  or  im- 
plied, and,  on  the  contrary,  the  allegation  iq  that  the  defendant 
therein  had  received  and  wrongfully  converted  to  his  own  use  the 
amount  for  which  the  action  was  brought  The  action,  as  exhib- 
ited by  the  complaint,  which  has  been,  in  substance,  recited,  seems 
to  have  possessed  all  the  elements  of  an  action  sounding  in  tort, 
and  entitling  the  plaintiff  therein  to  an  order  of  arrest  pending  the 
action,  and  to  an  execution  against  the  person  on  the  recovery  of 
judgment;  and  to  such  an  action  we  suppose  the  defendant  can 
neither  be  required  nor  permitted  to  interpose  a  counterclaim. 
Code  Civ.  Proa  §  501,  subd.  2;  Rochester  DistiUirig  Co.  v.  OBrien^ 
72  Hun,  462 ;  58  Sl  Eep.  149. 

In  the  action  now  under  review,  another  defense,  on  the  facts, 
was  interposed  to  the  plaintifl*s  principal  cause  of  action ;  but  that 
defense  seems  to  have  been  properly  tried  before  the  justice,  and 
was  determined  in  favor  of  the  plaintiff.  The  reversal  in  the 
county  court  we  must  assume,  in  the  absence  of  an  opinion,  to 
have  been  based  upon  the  ground  heretofore  discussed.  Such 
being  the  case,  the  judgment  of  the  county  court  should  be  re- 
versed, and  that  of  the  justice  affirmed. 

Judgment  of  the  county  court  of  Niagara  county  reversed,  and 
that  of  the  justice  affirmed,  with  costa 

All  concur. 

Ellen  Soper;  Eesp't,  v,  Elmer  Halsey,  Impleaded,  etc.,  App'lt 

{Supreme  Court,  GeMral  T&rm,  Fifth  Department,  FUed  April  It,  1895,) 

1.  Marrtage— What  constitutes. 

In  the  absence  of  any  maiTiage  ceremony  or  any  contract  of  marriage, 
an  agreement  between  a  man  and  a  woman  to  live  together  merely  does 
not  constitute  the  relation  of  marriage  in  the  eye  of  the  law,  where  he  has 
not  held  her  out  to  the  world  as  bis  wife  and  she  has  not  been  reputed  to 
be  such. 

2.  Will — Construction. 

The  provision  in  the  will  that  the  testator's  son  should  have  a  home  on 
the  farm  was  held  to  require  him  to  render  services  in  return  for  it. 

8.  Same — Election. 

Under  a  provision  that  he  shall  have  a  home  on  the  farm  during  his 
natural  life,  if  he  shall  so  elect,  he  is  entitled  to  the  benefit  whenever  he 


Digitized  by 


Google 


708  New  York  State  Eeporter,  Vol.  66.        [Sup.Ct 

elects  to  demand  it,  and  does  not  forfeit  his  right  by  failing  to  indicate 
such  election. 

Appeal  from  a  judgment  in  favor  of  plain tiE 

J,  N,  Hammond^  for  app'lt ;  F,  L.  Manning^  for  resp*t 

DwiGHT,  P.  J. — The  action  was  to  obtain  a  judicial  construc- 
tion of  the  following  clause  in  the  will  of  Luther  H.  Halsey,  de- 
ceased, viz.: 

**  And  I  further  will  and  direct  that  my  said  son  Elmer  shall 
have  a  home  on  my  farm  where  I  now  reside  during  his  natural 
life,  if  he  shall  so  elect,  and  shall  remain  unmarried,  but  he  shall 
have  no  right  to  bring  a  wife  on  said  farm  in  case  of  his  marriage" 

The  testator  made  his  will  in  1881,  and  died  in  1883,  at  the  age 
of  seventy-five  years.  The  defendant  Elmer,  his  only  son,  had 
always  remained  at  home,  and  workect  on  the  farm,  and  although 
somewhat  addicted  to  drink,  was,  in  the  language  of  witnesses 
**  very  attentive  to  the  farm,  as  a  rule,'^  and  **  was  his  father  s  prin- 
cipal dependence  for  work  for  a  great  many  years."  During  the 
last  ten  years  of  his  father's  life,  Elmer  maintained  relations  with 
a  woman  named  Tallman,  which  the  court  at  special  term  finds 
constituted  marriage,  within  the  meaning  of  the  testamentary  pro- 
vision in  Question.  This  finding  We  regard  altogether  unsup- 
ported by  the  evidence.  There  was  never  any  marriage  ceremony 
nor  any  contract  of  marriage.  There  was  no  agreement  to  live 
together  as  husband  and  wife,  but  only  to  live  together.  He  had 
never  held  the  woman  out  to  the  world  as  his  wife,  nor  was  she 
reputed  to  be  such,  but  the  general  reputation  was  to  the  contrary. 
The  facts  were  not  such  as  to  constitute  the  relation  of  marriage 
in  the  eye  of  the  law,  and  clearly  they  did  not  constitute  that  re- 
lation within  the  intention  of  the  testator,  because,  with  the  facts 
well  known  to  him,  he  makes  the  provision  in  question  for  his  son 
to  continue  so  long  as  he  "  shall  remain  "  unmarried.  Whatever 
the  purport  or  effect  of  that  provision,  we  have  no  hesitation  in 
saying  that  it  was  not  forfeited  or  defeated  by  the  existence  of  the 
relations  between  Elmer  and  Elizabeth  Tallman. 

The  remaining  problem  in  the  case,  viz.  to  give  its  due  construc- 
tion and  effect  to  the  provision  in  question,  according  to  the  in- 
tention of  the  testator,  is  perhaps  not  so  easy  of  solution.  It  must 
depend  largely  upon  facts  aliunde  the  provision  itself,  some  of 
which,  in  addition  to  those  already  stated,  are  as  follows:  The 
wife  of  the  testator  died  before  the  will  was  made.  Elmer  and 
Ellen,  the  plaintiff,  were  the  only  ones  of  his  children  who  re- 
mained at  home  with  him, — the  latter  as  his  housekeeper,  and  the 
former  as  his  main  dependence  on  the  farm.  The  farm  consisted 
of  150  acres  of  good  land,  and  was  considered  by  the  testator  when 
he  made  his  will  to  be  worth  $16,000.  He  gave  it,  free  of  incum- 
brance, except  the  provision  in  question  for  Elmer,  to  Ellen,  to- 
gether with  all  the  household  effects  and  the  live  stock,  except  the 
horses.  To  two  other  married  daughters  he  gave  $5,000  each,  ab- 
solutely, and  his  residuary  estate,  whatever  that  should  be.  To 
three  grandchildren  he  gave  $1,000  eacli,  absolutely,  and  to  a  son 
George,  who  is  not  otherwise  mentioned  anywhere  in  the  case, 
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the  sum  of  $1,000,  "provided  he  shall  call  for  the  same  within  ten 
years  after  my  death."  The  case  affords  no  explanation  of  the 
curious  proviso  attached  to  the  gift,  but  in  itself  indicates  some- 
thing very  peculiar  in  the  status  of  this  son;  possibly  that  he  had 
long  since  oisappeared  from  home  and  from  tne  knowledge  of  his 
father,  and  that  it  was  even  doubtful  whether  he  was  still  alive. 
But,  whatever  the  case  in  this  respect,  we  think  the  son  George 
may  be  dismissed  from  the  account  when  a  comparison  is  made 
of  the  several  provisions  for  the  children  of  the  testator.  To  Elmer 
he  gave  $500  absolutely,  and  the  income,  annually,  $500,  which 
sum  he  gave  to  his  executors  in  trust  for  that  purpose,  besides  the 
working  horses  and  farm  implements  on  the  farm  at  the  time  of 
his  decease.  The  disparity  in  the  provision  thus  far  for  Elmer  and 
Ellen  was  very  great,  while,  so  far  as  appears,  both  had  deserved 
alike  from  their  father.  The  effect  of  the  additional  provision 
here  in  question  was  to  lessen  in  some  degree  that  disparity  by' 
laying  a  burden  upon  the  one  for  the  benefit  of  the  other.  It  was 
also  intended,  no  doubt,  to  have  the  effect  of  continuing  the  rela- 
tions of  the  two  to  each  other,  and  to  the  home  which  had  been 
theirs  in  common  for  so  many  years.  By  the  terms  of  the  will, 
Elmer,  on  certain  conditions,  was  to  have  a  homeon  the  farm  dur- 
ing his  natural  life,  and  Ellen  was  to  have  the  farm  subject  to  the 
interest  of  Elmer.  The  precise  question  here  is  what  the  term 
*'home,"  as  here  employed,  was  intended  to  include.  The  court 
at  special  term  said  it  meant  only  a  lodging  place  for  which  Elmer 
should  pay  what  it  was  reasonably  worth.  We  are  not  at  all  sat- 
isfied with  this  exposition.  We  think  it  falls  short  of  the  bene- 
volent intention  of  this  prudent  father  towards  his  somewhat  way- 
ward, but  always  faithful,  son.  It  is  impossible  to  restrict  the 
meaning  of  the  word  "home"  as  here  employed  to  mere  shelter 
and  a  bed.  Elmer  had  always  had  a  home  on  the  farm,  and  it  in- 
cluded subsistence;  and  so,  we  are  satisfied,  was  the  home  intended 
to  do  which  his  father  provided  for  him  bv  his  will.  But  we  do 
not  suppose  that  it  was  not  intended  that  hissister,  or  her  grantees 
the  farm,  should  support  him  in  idleness.  While  his  father  lived, 
Elmer  had  earned  his  living,  and  more,  by  his  labor  on  the  farm. 
He  had  received  from  his  father  $200  a  year,  besides  his  board, 
for  his  services.  And  when  his  father  provided  for  him  a  continu- 
ance of  his  living  on  the  farm,  we  think  it  fair  to  assume  that  it 
was  intended  he  should  continue  to  render  corresponding  services, 
in  return  therefor.  A  similar  view  was  taken  of  a  similar  provi- 
sion in  a  will  in  the  case  of  Lyon  v.  Lyon,  65  N.  Y.  339.  That 
was  the  case  of  provision  by  a  father  of  a  home  for  a  daughter  on 
premises  devised  to  sona  The  daughter  had  been  accustomed 
to  render  the  usual  services  of  a  daughter  in  the  home  of  her 
father,  and  the  court  held  that,  under  the  provision  in  question, 
she  was  entitled  to  a  home,  including  support  .-md  maintenance, 
and  was  bound,  in  return,  to  render  appropriate  services  in  the 
liome  therefor.  In  this  case  it  cannot  b§  required  that  Elmer 
should  do  the  work  which  he  did  on  his  father's  farm,  by  which 
he  earned  $200  a  year  besides  his  board  and  lodging;  but  we  think 
it  is  in  keeping  with  the  spirit  of  the  provision  made  for  him  that 
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he  should  render  to  those  charged  with  furnishing  him  his  living 
such  services  on  the  farm  as  are  appropriate  as  a  compensatioii 
therefor. 

Tbe  contention  that  the  defendant  had  forfeited  his  *'  interest  ia 
the  farm"  by  failing  to  indicate  that  he  elected  to  claim  it  is  not 
to  be  maintain  in  this  case.  No  time  is  fixed  bj  the  pix>vision  in 
which  the  election  shall  be  made,  and  we  suppose  he  is  entitled  to 
the  benefit  whenever  he  elects  to  demand  it. 

The  judgment  in  this  case  should  be  modified  in  occordanoe  with 
the  views  here  expressed,  and,  as  so  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party. 

So  ordered.     All  concur. 


Caroline  Wasmuth,  Besp  t,  v.  Edward  R  Butlek,  App'lt 

{Supreme  Court,  General  Teitn,  Fifth  Department ,  Filed  April  12, 1896.) 

1.  Neoliobkce—Horsb. 

In  action  for  injuries  caused  by  defendants  runaway  horse,  a  verdict  in 
the  affirmative  on  the  question  of  negligence  is  justified  by  the  facts,  where 
his  driver  left  the  horse  alone  in  the  street,  unwatched  and  unfastened, 

2.  8ams. 

In  such  case,  it  is  unnecessary  to  show  that  the  horse  was  of  a  vidoua 
nature. 

D.  K  McNaughton^  for  app'lt ;    Wm.  Armstrong^  for  resp't 

DwiGHT,  P.  J. — The  action  was  to  recoved  damages  for  bodily 
injury  sustained  by  the  plaintiflE  by  means  or  in  consequence  of 
alleged  negligence  of  the  defendants  servant  in  the  management 
and  control  of  a  horse  of  the  defendant,  while  used  and  employed 
in  the  business  of  the  latter.  The  evidence  plainly  demonstrated 
the  negligence  complained  of.  The  horse,  which  was  driven  to  a 
light  cart,  in  delivering  newspapers,  was  left  by  the  driver  stand- 
ing in  the  street,  unfastened  and  not  watched,  while  the  driver 
went  inside  a  neighboring  building,  and  shut  the  door  behind  him. 
While  thus  left  alone  the  horse  became  frightened  and  ran  away, 
in  the  direction  in  which  the  plaintiflE  was  driving  on  the  street, 
overtook  her  from  behind,  collided  with  her  wagon,  and  threw  her 
out,  and  in  the  fall  she  sustained  the  somewhat  serious  injury  of 
which  she  complains.  The  court  at  the  circuit  properly  submit- 
ted to  the  jury  the  question  whether  the  act  of  the  defendant's 
servant  in  leaving  the  horse  untied,  and  without  supervision,  on 
the  street  of  a  city,  was  negligence;  but  if  the  verdict  of  the  jury 
had  answered  that  question  in  the  negative  it  would  probably 
have  been  a  question  for  the  court,  on  a  motion  for  a  new  trial, 
whether  the  verdict  were  not  so  manifestly  opposed  to  the  experi- 
ence and  judgment  of  mankind  as  to  necessitate  the  granting  of 
the  motion.  Certainly,  the  verdict  in  the  affirmative  on  the  ques- 
tion of  negligence  was  justified  by  the  facts.  It  has  become  al- 
most provertive  that,  no  horse  is  safe  to  leave  untied  on  the 
street 

The  contention  of  the  defendant  that  it  was  necessary,  in  order 
to  the  maintenance  of  the  plaintiflTs  action,  to  show  that  the  horse 
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was  of  a  vicioas  nature,  is  sufficiently  answered  by  the  suggestion 
that  the  complaint  is  not  of  the  fault  of  the  horse,  but  of  t^  fault 
of  the  driver.  Precisely  the  same  principle  was  involved  in  the 
case  of  Dickson  v.  McCoy ^  S9  N.  Y.  400,  where  the  horse  was  let 
loose  on  the  street,  to  go,  as  he  was  accustomed  to  do,  from  one 
stable  to  another,  and,  in  his  passage,  playfully  kicked  over  the 
plaintiff,  a  little  child.  It  waa  held  there,  as  here,  that  it  was  not 
required  to  show  that  the  horse  was  of  a  vicious  nature,  or  accus- 
tomed to  kick  or  injure  mankind ;  that  the  fault  upon  which  the 
action  was  based  was  not  that  of  the  horse,  but  that  of  the  owner, 
in  suffering  the  horse.to  go  at  large  on  the  street  In  that  case 
the  horse  was  purposely,  in  this  case  negligently,  suffered  to  go  at 
large,  with  the  result  in  each  case  of  an  injury  to  another,  who 
was  without  blame. 

The  judgment  and  order  appealed  from  must  be  affirmed  So 
ordered 

All  concur. 

Jeremiah  P.  Sheehan,  Resp't,  v.  Israel  Golden,  Impleaded, 

etc.,  App'lt 

\8upreme  Omrt,  OeneraL  Term,  Fifth  Department,  Filed  April  12,  1895:) 

1.  Rkflbyin — When  not  lie. 

An  action  of  replevin  by  the  vendor  agiainst  the  purchaser  and  the  sheriff 
who  has  levied  upon  the  goods  on  an  execution  against  the  purchaser  can- 
not be  maintained  on  the  ground  that  the  sale  was  procured  by  fraud, 
where  he  did  not  discover  the  alleged  fraud,  took  no  steps  to  rescind  the 
contract  of  sale»  nor  indicated  his  intention  to  do  so,  until  after  the  levy. 

2.  Sams-— Judgment. 

A  defendant,  who  is  not  entitled  to  a  return  of  the  property  to  himself, 
cannot  have  judgment  for  its  return  to  another  defendant  who  has  not 
asked  for  it. 

Appeal  from  a  judgment,  dismissing  the  complaint,  entered.on 
a  verdict  directed  by  the  court  in  favor  of  defendants. 
M  L  JeUeneckj  for  appellant ;    Wallace  Thayer,  for  resp*t 

DwiGHT,  P:  J. — The  action  was  replevin  for  a  quantity  of  goods 
alleged  to  have  been  obtained  by  the  defendant  Golden  from  the 
plaintiflE  by  means  of  fraudulent  representations.  The  goods  were 
taken  by  the  replevin  process  from  the  possession  of  the  defendant 
Beck,  sheriff  of  Erie  county,  who  had  previously  seized  them  by 
virtue  of  an  execution  against  the  defendant  Golden.  The  goods 
were  not  reclaimed  pending  tlie  action,  and  the  defendant  Beck 
cnade  default  The  defendant  Golden  answered,  denying  the  fraud 
<5iiarged  against  him,  and  alleging  that  at  the  time  of  the  levy  by 
the  sheriff  the  goods  were  the  property  of  him,  the  defendant 
Golden,  and  that  bv  virtue  of  such  levy  the  defendant  Beck  had 
acquired  all  his  ((jplden's)  right,  title  and  interest  therein.  He 
-demanded  judgment  for  the  return  of  the  goods,  with  damages  for 
their  taking  and  detention,  besides  costs.  On  the  trial  it  appeared 
that  the  plaintiff  did  not  discover  the  alleged  fraud  until  after  the 
levy  by  the  sheriff,  and,  of  course,  had  taken  no  steps  to  rescind 
the  contract  of  sale,  nor  indicated   his  intention  so  to  do,  until 
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after  such  levy ;  and  thereupon  the  court  at  the  circuit,  under  the 
case  oVWise  v.  Grant,  140  N:  Y.  693;  56  St  Rep.  496,  directed 
a  verdict  of  no  cause  of  action.  With  this  the  defendant  was  not 
content,  but  asked  for  the  direction  of  a  verdict  to  the  effect  that 
the  defendant  Beck  was  entitled  to  a  return  of  the  property.  This 
was  refused,  and  the  defendant  excepted,  and  that  exception  is  the 
ground  of  his  appeal  from  the  judgment  dismissing  the  complaint, 
and  for  costs,  which  he  caused  to  Ix?  entered  on  the  verdict  directed 
.  as  abova 

It  is  conceded  that  the  action  could  not  be  maintained  under 
the  doctrine  of  Wise  v.  Grant,  supra.  The  question  is  whether, 
such  being  the  case,  the  defendant  Golden  was  entitled  to  a  judg- 
ment for  the  return  of  the  property  to  the  defendant  Beck.  Of 
course,  he  was  not  entitled  to  have  it  returned  to  himselL  By  his 
answer  he  had  expressly  disclaimed  for  himself  all  right  and  title 
and  interest  therein  after  the  levy  by  the  sheriff.  This  disclaimer 
was  probably  too  broad.  He  had  at  least  a  reversionary  interest 
in  case  the  goods  sold  for  more  than  the  amount  of  the  execution. 
But  he  had  no  right  to  the  possession  of  the  goods.  That  was 
vested  in  the  sheriff  by  the  levy,  and  it  was  for  the  sheriff  to  de- 
fend or  to  relinquish  if  he  saw  fit  not  to  defend  it  He  must  be 
supposed  to  have  had  his  own  reasons  for  not  defending  his  pos- 
session of  the  property,  and  demanding  its  return  to  him.  In  fail- 
ing to  do  so,  he  has  acted  upon  his  own  responsibility;  and  the 
rights  of  others,  probably,  need  not  suffer  by  his  default  But  in 
this  action  it  is  apparent  that  anybody  else  can  interpose  to  obtain 
for  him  what  he  has  declined  to  ask  for  himself.  The  question  i» 
not  free  from  difficulty,  and  the  result  indicated  presents  some 
anomalies.  We  are  inclined  to  think  tliat  the  case  is  one  omitted 
to  be  provided  for  in  all  the  infinite  detail  of  jthe  statute  which 
"gives  the  action  to  recover  a  chattel."  Certainly,  we  find  noth- 
ing in  the  statute  which  favors  the  proposition  that  a  defendant 
who  is  not  entitled  to  a  return  of  the  property  to  himself  can  have 
judgment  for  its  return  to  another  defendant  who  has  not  asked 
for  it  The  merits  of  the  case  arc  all  with  the  plaintiff  The  de- 
fendant did  not  attempt  to  meet  the  case,  made  on  the  trial,  of  his 
fraudulent  procurement  of  the  goods.  His  sole  dependence  was 
upon  a  technical  construction  of  the  statute,  which  prevented  the 
plaintiff  from  maintaining  his  action.  We  are  of  opinion  that  the 
court  at  the  circuit  correctly  decided  to  dismiss  the  complaint  in 
this  action,  and  leave  any  paity  aggrieved  to  such  further  remedy 
as  he  may  be  advised  to  pursue. 

The  judgment  appealed  from  should  be  affirmed.     So  ordered. 

All  concur. 

Thomas  J.  Reynolds,  App'lt,  v.  Empire  Lumber  Company^ 

Resp't 

(Supreme  Court,  QeneraZ  Te^^m,  Fifth  Department,  FUed  March  12,  1395.) 

Accord  and  satisfaction — Part  payment. 

The  acceptance  and  use  of  a  check,  which  recites  that  it  is  •*  in  full  ** 
of  an  unliquidated  claim,  constitute  full  payment  thereof,  though  the 
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creditor  notified  tlie  debtor  of  its  iDsufficiency  and  sends  a  bill  showing  a 
balance  after  crediting  the  check. 

Appeal  from  a  judgment,  dismissing  the  complaint,  and  for  a 
counterclaim  in  favor  of  defendant 

E.  A.  Nash,  tOt  app'It ;  H.  M.  Hill,  for  resp't 

DwiGHT,  P.  J. — The  sole  question  made  on  this  appeal  relat^es 
to  the  allowance  of  a  counterclaim  of  $21.06 ;  and  whether  that 
counterclaim  was  properly  allowed  depends  upon  the  question 
whether  a  certain  payment,  by  check,  made  by  the  plaintiff  to  the 
defendant,  was  or  was  not  in  full  of  a  small  balance  of  indebted- 
ness concededly  due  from  the  former  to  the  latter,  the  amount  of 
which  was  unliquidated.  The  referee  finds  the  amount  of  that 
indebtedness  on  the  1st  day  of  Jatiuary  1889,  to  have  been 
$106.43.  On  the  9th  day  of  February  the  plaintiff  sent  to  the 
defendant  a  statement  or  the  account,  exhibiting  a  balance  due 
from  him  of  $86.37,  and  inclosed  his  check  for  that  amount  in  the 
following  terms : 

"  Rochester,  N.  Y.,  Feb>  9, 1889. 

"  Banking  House  of  A.  G.  Woodruff,  Livonia,  N.  Y. :  Pay  to 
the  order  of  Empire  Lumber  Company,  Lt'd,  in  full,  eighty-five 
and  37-100  dollars. 

"$85.37-100.  [Signed]  T.J.  Reynolds." 

The  check  was  received  by  the  defendant  in  due  course  of  mail, 
and  on  the  11th  day  of  February  the  defendant  wrote  the  plaintiff 
as  follows: 

"Ridgeway,  Pa.,  Feb'y  11,  1889. 
"  T.  J.  Reynolds,  Esq. 

*'  Dear  Sir :  Yours  of  the  9th,  inclosing  check  for  $85.37,  pur- 
porting to  be  in  full  for  account  between  us,  received.  In  reply,. 
ve  cannot  accept  it  in  that  way,  as  you  owe  us  $39.45  yet,  to 
l)alance  a\c  to  Sept  19th,  1888;  and  on  receipt  of  same,  in  addi- 
tion to  check  of  $85.37  rec'd,  will  balance  a\c,and  receipt  to  you. 
"  [Signed]  Empire  Lumber  Co., 

"A.  M.  McClaim,  Treas." 

On  the  18th  day  of  the  same  month  the  defendant  again  wrote 
the  plaintiff,  inclosing  this  time  its  statement  of  the  account,  ex- 
hibiting a  balance  due  defendant,  to  date,  of  $142.20,  after  credit- 
ing the  check  of  $85.37,  and  again  declining  to  accept  tlie  check 
in  full  settlement  of  the  same.  To  this  letter  the  plaintiff  replietl 
on  the  23d, of  the  same  month,  pointing  out  what  he  asserted  were 
errors  in  the  defendant's  statement  of  the  account,  and  insisting 
upon  the  correctness  of  his  own.  There  -seems  to  have  been  no 
further  reference  to  the  check,  in  the  correspondence  of  the  parties, 
until  the  9th  day  of  September,  when  tlie  defendant  wrote  the 
plaintiff  as  follows : 

**Ridgeway,  Pa.,  Sep.  9,  1889. 

"  T.  J.  Reynolds,  Esq, 

"  Dear  Sir :   Referring  to  your  last,  Feb'y  9,  inclosing  check, 
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$85.37,  purporting  to  be  in  fall,  Would  say  we  to-day  credit  the 
check  on  a\c,  and  use  same^  We  cannot  recognize  it  as  a  full 
settlement  of  a\c,  as  the  check  indicates. 

"Yours,  &c, 
[Signed]  Empire  Lumber  Co.,  Lmt'd." 

Upon  these  proofs  the  referee  found,  as  matter  of  fact,  "  that  on 
the  9th  day  of  February,  1889,  the  plaintiff  paid  the  defendant, 
on  account,  the  sum  of  $85.37,"  to  which  finding  the  plaintiff  ex- 
cepted. The  plaintiff  also  excepted  to  the  refusal  of  the  referee  tp 
find,  on  request,  that  the  payment  of  $85.87  was  in  full  of  any 
claim  of  the  defendant  against  the  plaintiff. 

We  think  the  two  exceptions  were  well  taken.  The  principles 
involved,  and  the  rule  applicable  to  cases  of  this  character,  have 
been  recently  discussed  by  this  court  and  the  court  of  appeals  in 
two  cases  in  which  the  facts  were  somewhat  different,  ana  the  re- 
sults different,  accordingly.  See  FuUer  v.  Kemp,  138  N.  Y.  231; 
52  St  Kep.  842,  and  Nassoiy  v.  Tomlinson,  65  Hun,  491;  48  St 
Eep.  182.  The  discussion,  pro  and  con,  in  those  cases,  was  so  full 
that  we  do  not  deem  it  necessary  to  repeat  it  in  this  case.  We 
think  we  need  only  say  that  we  find  the  present  case  to  conform 
in  its  essential  facts  to  the  former  of  these  cases,  in  which  it  was 
held  that  the  payment  there  made  and  accepted  was  to  be  regarded 
as  a  payment  m  full  of  the  claim  in  dispute  between  the  parties. 
And  so  we  hold  in  this  case.  It  follows  that  the  judgment  ap- 
pealed from  must  be  reversed,  unless  the  defendant  consent  to  its 
modification  by  striking  out  the  recovery  on  the  counterclaim. 

Judgment  reversed,  and  a  new  trial  granted,  costs  to  abide  the 
"  event,  unless  the  defendant,  within  twenty  days,  stipulates  to  strike 
out  from  the  judgment,  as  entered,  the  recovery  on  the  counter- 
claim of  $27.75,  in  which  case,  the  judgment,  as  modified,  is 
affirmed,  without  costs  of  this  appeal  to  either  party. 

All  concur. 

*  John  Brown,  App'lt,  v.  Patrick  Fox,  Resp't 

{New  York  Common  Pleas,  OeriefrU  Term,  Filed  April  1,  1895.) 

Fixtures— Vendor  Ain>  purchaser. 

A  vendor  is  not  entitled  a  remove  a  building  from  land  sold,  though  he 
reserves  the  right  to  do  so  before  the  time  fixed  for  the  delivery  of  the 
deed,  where  he  does  not  remove  it  before  such  time  and  there  is  no  agree- 
ment between  him  and  the  purchaser  to  the  effect  that  it  is  to  be  considered 
as  a  chattel. 

Appeal  from  a  judgment  in  favor  of  defendant,  rendered  by 
the  justice  without  a  jury. 

TTm.  Doll^  for  appUt ;  Qeorge  S.  Wilkes^  for  resp't. 

BiscHOFF,  J.  —  In  this  action  plaintiff  sought  to  replevy  a  cer- 
tain building  erected  upon  land  of  which  defendant  became  owner 
through  a  conveyance  from  one  Whelp.  From  the  evidence  it  ap- 
pears that  Whelp,  by  contract  of  date  June  15,  1892,  agreed  to  sell 
to  defendant  the  premises  in  question,  but  reserved  the  right  to 
remove  the  buildmg  thereon  erected  before  September  12,  1892, 
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which  was  the  day  set  for  the  closing  of  the  titla  Oa  July  18, 
1892,  Whelp  sold  the  building  to  plaintiflE,  which  sale  was  evi- 
denced by  a  memorandum  in  writing,  but  no  provision  as  to  the 
date  of  removal  was  therein  contained,  nor  as  to  the  amount  of 
consideration,  which  last  was  eKpressly  stated  to  rest  in  verbal 
agreement  The  date  of  closing  the  title  upon  the  sale  by  Whelp 
to  defendant  was  adjourned  to  October  19,  1892,  and  on  that  day 
possession  of  the  land  and  building  was  given  by  the  former  to 
the  latter,  who,  in  explanation  of  his  uaving  given  such  possession, 
testified  that  Brown  was  required  to  remove  the  building  before 
that  time.  No  objection  was  made  to  this  testimony,  and  no  con- 
trary agreement  was  shown  in  behalf  of  the  plaintifiE. 

We  think  that  the  justice's  conclusion  in  tavOTof  the  defendant 
is  to  be  supported.  Prima  facie^  the  building  was  not  a  chattel, 
but  became  a  part  of  and  passed  with  the  f reelTold.  &nith  y.  Beti- 
son^  1  Hill,  178 ;  and  while,  by  express  agreement  between  the 
owner  of  the  land  and  the  party  claiming  an  erection  thereupon  as 
personalty,  the  legal  effect  of  the  annexation  may  be  overcome, 
and  the  erection  viewed  as  a  chattel,  Ford  v.  Cobby  20  N,  Y.  S49, 
the  evidence  in  this  case  was  distinctly  to  the  effect  that,  as  against 
Fox,  there  was  no  agreement  whereby  the  house  was  to  be  taken 
as  in  the  nature  of  a  chattel  if  not  removed  before  September  12th, 
or,  at  the  latest,  October  19th  (the  adjourned  date  of  closingtitle), 
nor  after  such  latter  date,  according  to  the  agreement  with  Whelp, 
as  testified  to  by  him.  The  plaintiff's  testimony  that  defendant 
had  recognized  his  ownership,  and  had  told  him  to  take  his  time 
about  removing  the  house,  was  directly  contradicted  by  the  latter, 
and  upon  this  simple  conflict  the  justice's  finding  concludea 
Plaintiff's  assertion  of  ownership  and  demand  for  the  alleged  chat- 
tel being  made  after  the  date  when  title  thereto  had  passed  to  de- 
fendant with  the  freehold,  his  action  necessarily  failed. 

Judgment  affirmed,  with  costs. 


Jambs  Reilly,  Resp%  v.  Hiram  Merritt,  App'lt 

(New  T<yrk  Oommon  PUoi,  General  Term,  Filed  April  i,  1896») 

Appeal— Proof. 

The  evidence,  in  this  case,  was  held  not  sufficient  to  sustain  a  Judgment 
for  plaintiff. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

Canton  Jc  Atwater,  for  appUt ;  Samuel  Mullen,  for  resp't 

Daly,  C.  J. — The  evidence  showed  that  the  plaintiff  was  a  ten- 
ant of  premises  of  which  defendant  was  general  agent  Plaintiff 
occupied  the  store  floor,  and  had  there  an  ice  box,  an  oil  tank,  and 
certain  grocer's  goods,  in  cana  While  he  was  absent,  a  plumber, 
under  defendant's  directions,  came  to  the  premises,  and,  by  per- 
mission of  plaintiff's  wife  or  his  daughter,  entered  to  make  certain 
necessary  repairs  to  theCroton  water  fixtures,  which  were  leaking. 
When  plaintiff  returned  he  found  some  of  his  goods  missing,  his 
ice  box  pulled  apart,  and  liis  oil  tank  bursted.  He  was  not  able  to 
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connect  the  plumbers  with  the  disappearance  of  the  groceries,  but 
the  testimony  justified  the  inference  that  the  ice  box  and  oil  tank 
had  been  moved  by  them  in  getting  at  the  pipes,  and  it  is  claimed 
on  his  behalf  that  the  judgment  of  $25  rendered  by  the  justice  was 
compensation  for  the  injuries  done  to  those  articles.  There  was 
no  evidence,  however,  of  the  amount  of  damage  inflicted  by  the 
plumbers,  since  there  was  no  proof  of  what  it  would  cost  to  repair 
the  articles  in  question.  The  plaintiff  testified  that  the  ice  box 
cost  bim  $13,  and  the  oil  tank  $25,  three  years  before  the  trial,  but 
this  was  no  evidence  of  the  cost  of  re^wiirs.  Nor  can  we  say  from 
the  record  before  us  that  no  part  of  the  damages  was  awarded  by 
the  justice  for  the  loss  of  the  groceries.  He  admitted  proof  of 
their  value,  under  the  objection  of  defendant,  although  there  was 
not  the  slightest  evidence  that  defendant  was  responsible  for  ab- 
stracting them.  No  damages  were  allowable  for  entry  upon  the 
plaintiffs  premises,  because  it  was  the  landlord's  privil^e,  as  well 
as  duty,  to  make  repairs  necessary  for  the  fixtures  common  to  the 
whole  house,  as  in  this  casa  The  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant,  to  abide  the 
event 

All,  concur. 

Alvin  M.  Gage  et  al,  Resp'ts,  v.  Gustav  Lippman  e^al,  Applta. 

(New  York  Common  Pleas,  General  Term,  Filed  April  U  1S95,) 
4.  Appbai/— Case— Cebtificatb.  " 

In  the  absence  of  a  certificate  in  the  record  of  appeal  that  all  the  evi- 
dence taken  upon  the  trial  is  thereby  presented,  the  appellate  court  will 
confine  its  examination  to  the  sufficiency  of  the  evidence  in  the  record  to 
support  the  findings  of  fact  and  the  foundation  provided  by  such  findings 
for  the  conclusion  of  law,  in  so  far  as  these  questions  are  presented  by  the 
exceptions  taken. 

2.  Pleading— Adequate  remedy  at  law. 

The  defense  that  plaintiff  has  an  adequate  remedy  at  law  is  not  avail- 
able  in  an  equitable  action,  unless  pleaded. 

Appeal  from  a  judgment  in  favor  of  plaintiffs. 
Louis  Levy^  for  app'lts ;  Henry  S,  Bennett^  for  resp'ts. 

BiscHOFF,  J. — The  lease  of  which  cancellation  was  sought  and 
had  was  of  the  third  loft  of  a  certain  building,  to  be  used  by  the 
plaintiffs  for  the  exposal  and  sale  of  gooda  It  was  alleged  to  have 
oeen  executed  by  tlie  plaintiffs,  the  lessees,  upon  the  express  con- 
dition that  it  should  not  be  of  effect  until  an  instrument  should  be 
executed  by  the  defendants,  the  lessoi-s,  granting  to  the  plaintiffs 
an  option  to  occupy  a  portion  of  the  fifth  loft  in  the  same  build- 
ing for  storage  of  stock,  both  instruments  being  called  for  by  the 
terms  of  a  previous  oral  agreement  Defendants*  afterwarda  re- 
fused to  execute  the  second  instrument,  and  the  plaintiffs  repu- 
diated the  transaction.  Upon  the  defendants  seeking  to  enforce  the 
terms  of  the  lease,  this  action  was  brought 

The  grounds  of  appeal  relied  upon  by  the  appellants  are  that 
the  findings  of  fact  made  by  the  learned  trial  juageare  against  the 
weight  of  the  evidence  adduced  upon  the  question  of  the  agree- 
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ment  of  the  parties,  and  that  the  plaintiffs  had  an  adequate  rem- 
edy at  law  in  an  action  for  damages  for  the  breach  of  the  oral 
Agreement  to  execute  a  lease  of  the  portion  of  the  fifth  loft,  assum- 
ing such  an  agreement  to  have  in  fact  existed.  There  being  no 
-certificate  in  the  record  of  the  appeal  that  all  the  evidence  taken 
upon  the  trial  is  thereby  presented,  we  are  unable  to  determine  the 
question  of  the  preponderance  of  proof,  but  must  confine  our  ex- 
amination U)  the  sufficiency  of  the  evidence  in  the  record  to  sup- 
port the  findings- of  fact,  and  the  foundation  provided  by  such 
findings  for  the  conclusions  of  law,  in  so  far  as  these  questions  are 
presented  by  the  exceptions  taken.  Aldridge  v.  Aldridge,  120  N. 
Y.  614 ;  31  St.  Kep.  948 ;  Poriei-  v.  Smiift,  107  N.  T.  531 ;  12  Su 
Beo.  479. 

I'he  testimony  given  on  behalf  of  the  plaintiflEs  amply  supports 
the  finding  that  the  agreement  of  the  parties  required  the  execu- 
tion of  a  lease  of  the  third  loft,  and  of  an  instrument  granting  to 
the  plaintiflfs  an  option  to  occupy  a  certain  portion  of  the  fifth  loft 
for  at  least  one  year,  and  an  equivalent  space  thereafter  for  the  re- 
mainder of  the  term  of  the  lease ;  that  the  plaintiffs  had  executed 
the  lease  in  suit  expressly  upon  the  condition  that  it  was  not  to  be 
operative  until  the  other  instrument  should  be  executed  and  de- 
livered by  the  defendants,  which  condition  the  defendants  accep- 
ted through  their  agent;  that  such  instrument  was  never  executed; 
and  that  the  plaintiffs  disaffirmed  the  entire  transaction  ;  but  that 
the  defendants  insisted  upon  the  performance  of  the  terms  of  the 
leasa 

The  conclusion  that  the  plaintiffs  should  have  judgment,  as 
prayed,  for  the  delivery  and  cancellation  of  the  lease,  and  further, 
enjoining  the  defendants  from  enforcing  thesame,  was  a  legitimate 
sequence  from  the  facts  thus  found. 

As  to  the  contention  that  the  plaintiffs  had  an  adequate  remedy 
at  law,  viewed  apart  from  the  effect  of  the  findings  made,  it  is 
only  to  be  said  that  the  defendants  not  only  failed  to  plead  this  de- 
fense, which  was  essential,  Osirander  v.  Wd)€r^  114  N.  Y.  102 ;  22 
St  Rep.  979 ;  Town  o/Meniz  v.  Cook,  108  N.  Y.  507 ;  13  St  Rep. 
845,  but  actually  submitted  the  case  to  the  equity  side  of  the  court 
for  determination,  they  themselves  praying  for  affirmative  equit- 
able relief  in  the  form  of  a  decree  against  the  plaintiffs  for  specific 
performance,  "and  for  such  further  relief  as  shall  be  consistent 
with  equity,"  Town  of  Meniz  v.  Cook,  supra. 

The  exceptions  taken  by  the  appellants  to  rulings  upon  the  trial 
were  not  urged  upon  this  appeal.  However,  upon  examination, 
we  fail  to  discover  any  prejudicial  error  presented  thereby. 

The  judgment  is  affirmed,  with  costs. 

All  concur. 

Edmund  S.  Whitman  et  al,  App'lts,  v.  Edwin  L.  Johnson, 

.  Resp't 
{New  York  Common  Pleas,  General  Term,  Filed  April  i,  1895,) 
Appeal— Restitutiok 

Where,  upon  an  appeal  taken  from  an  order  denying  a  motion  for  a  new 
trial,  but  not  from  the  judgment,  the  order  is  reversed,  the  reyersal  order 
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should  provide  for  setting  aside  the  jadgment  and  for  restitution  of  moneys 
paid  under  it. 

Settlement  of  order,  reversing  an  order  denying  a  motion  for 
a  new  trial. 

Osgood  Smithy  for  prffs ;  SorUhard  d:  Fairchildf  for  deft 

Daly,,  C.  J. — The  plaintiffs  appealed  from  an  order  denying  their 
motion  for  a  new  trial,  but  not  from  the  judgment  dismissing  their 
complaint  The  order  having  been  made  at  a  trial  term  of  this 
court,  the  appeal  from  it  could  be  entertained  by  our  general 
term.  Vmsin  v.  Insurance  Co,,  123  N.  Y.  120 ;  83  St  Eep.  160. 
After  hearing' argument  on  the  appeal,  the  general  term  ordered 
a  new  trial.  The  order  entered  upon  the  decision  reversed  the 
judgment,  and  ordered  a  new  trial,  with  costs  to  the  appellant  to 
abide  the  event ;  and  also  directed  a  restitution  of  the  moneys  col- 
lected under  said  judgment,  being  the  costs  and  extra  allowance 
awarded,  with  interest,  and  allowed  judgment  and  execution  tliere- 
for  against  defendant  The  order  was  subsequently  amended  by 
striking  out  the  provision  reversing  the  judgment,  and  substitu- 
ting in  place  thereof  a  direction  that  the  order  denying  plaintills' 
motion  for  a  new  trial  be  reversed,  witli  costs  to  the  appellant  to 
abide  the  event;  and  the  question  as  to  further  resettlement  of  the 
order  was  referred  to  this  general  term.  The  amended  order 
should  have  also  contained  a  provision  that  the  judgment  be  va- 
cated and  set  aside,  and  restitution  of  the  moneys  paid  under  it 
made  to  the  plaintiffs,  with  judgment  and  execution  therefor. 
While  there  can,  technically,  be  no  reversal  of  a  judgment  which 
has  not  been  appealed  from,  it  must  necessarily  be  vacated  and 
set  aside  if  a  new  trial  be  granted,  since  it  is  then  wholly  without 
foundation;  otherwise,  if  plaintiffs  recovered  upon  the  second 
trial,  there  would  be  contrary  judgments  upon  the  same  issues  in 
the  action  ;  if,  indeed,  upon  the  second  trial,  the  plaintiffs  would 
not  be  embarrassed  by  a  former  unreversed  adjudication  upon  the 
facts  m  favor  of  defendant  The  Code  provides  that  the  entry  of 
final  judgment,  and  the  subsequent  proceedings  to  collect  or  other- 
wise enforce  it,  may  be  stayed  by  order  on  a  motion  for  a  new 
trial ;  and  that,  where  a  new  trial  is  granted,  the  court  may  direct 
and  enforce  restitution  as  where  a  judgment  is  reversed  upon  ap- 
peal. Section  1005.  The  authoritv  to  vacate  the  judgment  if 
the  motion  for  a  new  trial  is  granted  is  plainly  implied  in  this  sec- 
tion, for  if  the  entry  of  judgment,  or  the  enforcement -of  it,  may 
be  stayed  pending  the  motion,  the  judgment  is  clearly  made  de- 
pendent upon  the  result  of  the  motion.  The  express  authority  in 
the  section  for  ordering  restitution  if  a  new  trial  is  granted  implies 
that  the  judgment,  if  entered  and  collected  pending  the  motion,  is 
to  be  set  aside.  Had  the  motion  for  a  new  trial  been  granted  at 
the  trial  term  or  the  special  term,  the  judgment,  if  already  entered, 
would  have  been  necessarily  vacated 'as  part  of  the  relief  upon 
that  motion.  Such  was  the  practice  in  O'Oara  v.  Kearney,  77  N. 
Y.  423,  which  was  a  case  resembling  the  present  in  many  particu- 
lars: "The  jury  rendered  a  verdict  in  favor  of  the  defendant 
Upon  this  verdict  judgment  was  entered  dismissing  the  complaint. 
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and  for  $125  costs.  The  costs  were  voluntarily  paid  to  ,the  de- 
fendant's attorney.  The  judgment  was  afterwards,  on  motion,  set 
aside,  ou  the  ground  that  improper  evidence  waa  admitted  on  the 
trial."  An  order  for  restitution  was  made  at  special  term  in  that 
case  under  the  authority  of  section  1292  of  the  Code,  which  pro- 
vides :  "  Where  a  judgment  is  set  aside  for  any  cause  upoR  mo- 
tion the  court  may  direct  and  enforce  restitution  in  like  manner, 
with  little  eflfeet  and  subject  to  the  same  conditions  as  where  a 
judgment  is  reversed  upon  appeal."  Where  the  general  term 
grants  the  relief  which  should  have  been  given  at  trial  term  or 
special  term  upon  a  motion  for  a  new  trial,  it  may,  of  course,  ex- 
ercise the  same  power  over  the  judgment  possessed  by  the  special 
term  or  trial  term,  and  in  granting  a  new  trial  may  vacate  the  judg- 
ment and  order  restitution.  As  to  the  propriety  of  ordering  res- 
titution of  the  costs  of  the  former  trial  collected  under  judgment 
which  is  now  vacated,  there  can  be  little  question.  The  parties 
should  be  restored  to  their  original  position.  If  defendant  is  again 
successful,  and  is  entitled  to  the  costs  of  the  former  trial,  he  can 
again  tax  them  and  collect  ihem ;  if  he  is  not  (under  the  terms  of 
the  order  awarding  costs  to  the  appellant  to  abide  the  event)  en-, 
titled  to  the  costs  of  the  former  trial,  Starr  Cash  Car  Co,  v.  jBetn- 
hardl^  56  StRep.  404,  he  should  not  retain  them  now,  because  he 
cannot  have  them  in  any  event.  It  is  to  be  observed  also  that 
the  judgment  includes  an  extra  allowance  which  necessarily  falls 
with  it,  and  could  not  be  taxed  upon  the  new  trial  without  a  new 
order  for  allowance.  The  order  of  reversal  as  amended  must 
therefore  be  further  amended  and  settled  by  providing  that  the 
judgment  entered  by  defendant  in  this  action  be  vacated  and  set 
aside,  and  that  plaintiffs  have  restitution  to  the  amount  collected 
thereon,  and  have  judgment  and  execution  therefor. 
All  concur. 

Hugh  J.  Grant,  as  Receiver,  etc.,  fiesp't,  v.  Mary  J.  MacNutt, 

AppUt 

(New  York  Gammon  Plsat,  General  Term,  Filed  April  1,  1896.) 

1.  Bills  and  note»— Check— Presentment. 

Where  the  drawee  has  no  funds  of  the  drawer  wherewith  to  pay  the 
check,  presentment  and  notice  of  dishonor  are  not  essential  in  (mier  to 
cfaar^  the  drawer;  and  the  same  rule  properly  applies  in  the  case  of  a  par- 
tial deficiency  of  deposit  to  meet  it. 

2.  BANks— Cleabing-house  contract. 

A  contract  by  a  bank  to  pay  checks  drawn  on  another  bank,  presented 
through  the  clearing-house,  does  not  impose  upon  the  former  bank  the 
same  liability  in  regard  to  such  checks  as  attaches  to  the  latter  bank. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  terra  in  the  first  instance. 

Albridge  C  Smithy  for  prff  ;  John  Delahuiiiy,  for  def^t. 

BisCHOFF,  J. — Defendant  drew  her  check  for  $450  against  her 
account  with  the  Madison  Square  Bank  on  Augusts,  1893,  payable 
to  her  own  order,  and  indoi'sed  the  same,  receving  the  amount  called 
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for  thereby  from  the  HoflEraan  House,  to  the  credit  of  whose  ac- 
count the  check  was  placed  with  the  Seaboard  National  Bank,  and 
paid  to  the  latter  by  the  St  Nicholas  Bank,  on  the  same  day,  as 
clearing  house  agent  for  the  Madison  Square  Bank.  On  the  day 
following;  the  check  was  sent  by  the  St  Nicholas  Bank  to  the 
Madison  Square  Bank  for  collection,  but  was  not  presented  for 
payment,  owing  to  the  fact  that  the  latter  institution  was  on  that 
aay  insolvent,  and  in  the  hands  of  the  state  banking  department 
Notice  of  the  fact  that  the  check  was  unpaid  was  sent  to  aefendant 
by  the  St  Nicholas  bank  about  three  weeks  thereafter,  and,  upon 
her  subseq^uent  failure  to  pay  the  amount,  this  action  ^was  brought 
by  the  plamtiflf,  as  receiver  of  that  bank,  and  a  verdict  for  the 
amount  claimed  was  directed  at  the  trial,  subject  to  a  review  of 
receptions  at  the  general  term. 

An  objection  was  made  that  the  complaint  did  not  allege,  nor 
was  it  proven,  that  presentment  for  payment  had  been  made  and 
prompt  notice  of  dishonor  given  to  the  defendant,  and  the  point 
is  now  presented.  In  view  of  the  further  facts  alleged  in  the  com- 
plaint and  proven  at  the  trial,  an  allegation  and  proof  of  present- 
,  ment  and  notice  were  not  necessary.  A  drawer  of  a  check  is  dis- 
charged from  liability  by  reason  of  the  drawee's  default  if 
presentment  for  payment  is  delayed  beyond  the  space  of  one  day 
after  its  delivery,  Railroad  Co.  v.  (Mlins^  57  N.  Y.  641 ;  KeUy 
V.  Bank^  52  Barb.  328 ;  Caivein  v.  Browinski^  6  Bush,  457  ;  Strong 
V.  K^ing,  85  Am.  Dec.  336 ;  but,  where  the  drawee  suspends  pay- 
ment within  the  time  required  for  presentment,  such  presentment 
and  notice  of  dishonor  are  not  essential  in  order  to  charge  the 
drawer.  Lovett  v.  Cornwell,  6  Wend.  370,  s.  c.  affirmed,  reported 
Cromwell  v.  Lovett,  1  Hall,  64.  See,  also.  Railroad  Co.  v.  Collins, 
3  Lans.  29.  So,  also,  where  the  drawee  has  no  funds  of  the  draw- 
er wherewith  to  pay  the  check,  LiUle  v.  Bank,  2  Hill,  425 ;  Bank 
V.  Broderick,  10  Wend.  304 ;  Murray  v.  Judah,  6  Cow.  490 ;  Brush 
V.  BarreU,  82  N.  Y.  400 ;  Franklin,  v.  Vanderpool,  1  Hall,  88 ;  8 
Am.  &  Eng.  Enc.  Law,  p.  212,  and  cases  cited ;  Daniel,  Neg.  Inst 
§  1596 ;  and  the  same  rule  properly  applies  in  the  case  of  a  par- 
tial deficiency  of  deposit  to  meet  it,  Daniel,  Neg.  Inst  §  1597 ; 
Eichelherger  v.  Finley,  7  Har.  &  J.  381.  Upon  the  day  when  the 
check  in  suit  was  drawn,  the  defendant's  account  with  the  Madi- 
son Square  Bank  was  credited  with  but  $440.63  (an  amount  in- 
sufficient to  meet  the  check),  and  that  bank  had  suspended  pay- 
ment within  the  time  allowable  to  the  holder,  the  St  Nicholas 
Bank,  for  presentment  3  Am.  &  Eng.  Ena  Law,  p.  214.  Hence 
the  objection  was  not  well  founded. 

The  only  other  point  raised  by  the  defendant,  and  presented  in 
support  of  the  exception  to  the  denial  of  the  motion  for  dismissal 
of  the  complaint,  is  that  the  St  Nicholas  Bank,  by  reason  of  the 
contract  made  with  the  Madison  Square  Bank  to  pay  its  depos- 
itors' checks  when  presented  at  the  clearing  house,  practically 
stood  in  the  shoes  of  the  latter,  and  that  the  most  which  it  could 
demand  from  the  defendant  upon  this  check  would  be  the  differ- 
ence between  her  deposit  with  the  Madison  Square  Bank,  and  the 
amount  paid.     This  position  is  not  tenabla     The  evidence  utterly 
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fails  to  support  the  assumption  that,  by  the  contract  between  the 
two  banks,  the  St  Nicholas  Bank  assumed  the  relation  held  by 
the  Madison  Square  bank  to  its  depositors,  or  had  any  claim  to 
funds  on  deposit  with  the  latter  otherwise  than  as  holder  of  checks 
drawn  against  it,  which  checks  in  no  way  eflEected  an  assignment 
to  the  holder  of  the  depositors*  funds  in  bank.  Duncan  v.  Bei-lin, 
60  N.  Y.  151 ;  Attorney  General  v.  Continental  Life  Ins,  Co,^  71 
N.  Y.  331 ;  Risleyy.  Bank,  83  N.  Y.  824;  First  National  Bank 
V.  Clark,  134  N.  Y.  368 ;  48  St.  Eep.  283.  The  St.  Nicholas  Bank 
assumed  merely  to  meet  certain  calls  upon  the  Madison  Square 
Bank,  by  honoring  checks  drawn  upon  it,  and  was  secured  by  a 
deposit  of  collateral  security,  and  notliing  is  found  in  the  relation 
of  the  parties  which  would  require  the  former  to  relinquish  its 
rights  as  lawful  holder  of  the  checks  so  received,  and  look  only  to 
this  security,  which,  as  a  matter  of  fact,  in  the  present  instance, 
was  exhausted  upon  the  day  when  payment  of  the  check  in  suit 
was  made.  The  case  of  Wheatland  v.  Pryor,  133  N.  Y.  97 ;  44 
St  Rep.  311,  relied  upon  by  defendant,  fails  in  any  manner  to 
bear  upon  the  question.  In  so  far  as  it  deals  with  the  existence  of 
commercial  paper,  that  case  but  applies  familiar  doctrines,  with 
regard  to  the  transfer  and  ownership  of  a  draft,  to  a  state  of  facts 
lacking  the  remotest  connection  with  the  situation  before  us. 

Exceptions  overruled,  and  judgment  for  plaintiff  upon  the  ver- 
dict as  directed  below,  with  costs. 

All  concur.  

Neuchatel  Asphalt  Company,  Limited,  App'lt,  v.  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York, 
Besp't 

(New  York  Gammon  Pleas,  General  Term,  Filed  AprU  i,  1896.) 

1 .  CJoRPORATioN— Foreign — Certificate. 

A  foreign  corporation,  doing  business  in  this  state  before  the  enactment 
of  chap.  &7  of  1892,  though  it  fails  to  procure  the  certificate  within  the 
time  limited,  may  sue  on  a  contract  previously  made,  where  it  afterwards 
procures  the  ceruficate. 

3.  Mechanic's  LIEN— Expiration. 

A  mechanic's  lien  is  saved  by  the  fact  that  an  action  is  commenced  by 
another  lienor,  and  the  owner  and  contractor  and  all  other  lienors  are 
made  parties  and  served  therein,  before  the  expiration  of  ninety  days  from 
its  filing. 

Appeal  from  a  judgment,  dismissing  the  complaint 
Thomas  M.  North,  for  app'lt ;  C,  J,  (t.  Hall,  for  resp't 

Daly,  C.  J. — The  plaintiff,  a  foreign  corporation,  filed  a  notice 
of  lien  against  the  premises  in  question  on  October  25, 1893.  It  is 
objected  that  no  lien  was  thereby  effected,  because  the  plaintiff's 
contract  was  not  enforceable,  owing  to  non-compliance  with  the 
provisions  of  the  general  corporation  act  of  1892,  requiring  foreign 
corporations  to  procure  from  the  secretary  of  state  a  certificate 
that  they  have  complied  with  all  the  requirements  of  law  to  au- 
thorize them  to  do  business  in  this  stale.  It  is  also  contended 
St.  Rep.,  Vol.  LXVL        91 
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that,  if  a  valid  lien  was  originally  acquired,  it  was  lost  by  failure 
to  bring  an  action  of  foreclosure  within  ninety  days  after  filing  of 
tlie  notice.  Consolidation  Act,  §  1&27.  The  general  corporation 
act,  referred  to,  prohibits  a  foreign  stock  corporation,  other  than  a 
moneyed  corporation,  doing  business  in  this  state  without  having 
procured  tlie  certificate  referred  to ;  and  the  section  concludes  with 
the  provision:  "No  foreign  stock  corporation  doing  business  in 
this  state  without  such  certificate  shall  maintain  any  action  in  this 
state  upon  any  contract  made  by  it  in  this  state  until  it  shall  have 
procured  such  certificate."  The  plaintiff  was  doing  business  in 
this  state  when  the  act  was  passed,  and  made  the  contract  and 
performed  the  work  upon  which  defendant's  claim  is  based  in  this 
city  in  the  year  1893,  but  did  not  procure  the  certificate  required 
by  the  act  until  December  4,  1893,  which  was  after  the  filing  of 
its  lien,  but  before  it  attempted  to  commence  an  action  of  fore- 
closure. Although  this  contract  when  made  was  prohibited  by 
the  statute,  it  was,  nevertheless,  enforceable  by  action  as  soon  as. 
the  certificate  was  procured.  The  clause  quoted  undoubtedly  refeis 
to  prohibited  contracts, — i.  e.,  contracts  made  while  the  corporation 
was  doing  business  without  a  certificate ;  for,  by  its  terms  it  ap- 
plies to  corporations  so  doing  business,  and  no  others.  Were  it 
intended  to  prohibit  actions  upon  contracts  untainted  by  illegality 
(such  as  contracts  made  before  the  statute),  the  qualification 
"  without  such  certificate,"  would  have  been  omitted,  and  the 
^clause  would  have  simply  provided  that  "no  foreign  corporation 
doing  business  in  this  state  shall  maintain  any  action  in  this  state 
upon  any  contract  made  by  it  in  this  state  until  it  shall  have  pro- 
cured such  certificate."  By  qualifying  the  corporation  as  one 
"doing  business  in  this  state  without  a  certificate,"  the  provision 
applies  only  to  corporations  engaged  in  violations  of  the  act,  and 
its  only  purpose  is  to  afford  such  corporations  an  opportunity  to 
make  their  contracts,  otherwise  unenforceable,  cognizable  by" the 
courts  of  thisctate.  By  this  construction  effect  is  given  to  every 
pait  of  the  section  of  the  act  in  question;  for,  if  the  last  clause 
were  not  intended  to  help  contracts  that  were  invalid,  it  would  be 
mere  surplusage;  the  general  prohibition  contained  in  the  first 
part  of  the  enactment  would  be  sufficient  to  prevent  recovery  upon 
contracts  made  in  violation  of  such  prohibition.  This  construc- 
tion also  relieves  the  court  from  the  necessity  of  considering  the 
point  suggested  in  Murphy  Varnish  Co,  v.  Connelly  10  Misc.  Rep. 
553;  65  St  Rep.  817,  that  the  act  in  question  may  be  in  conflict 
with  the  constitution  of  the  United  States,  reserving  to  congress 
the  regulation  of  commerce  between  the  states  and  with  foreign 
nations;  for  we  regard  the  statute  as  merely  refusing,  in  certain 
cases,  the  use  of  the  courts  of  this  state  to  foreign  corporations 
until  ihey  comply  with  its  laws. 

Having  procured  the  certificate  of  the  secretary  of  state  on  De- 
cember 4,  1893,  this  plaintiff  was  enabled  to  maintain  an  action 
upon  its  contract,  and  to  foreclose  its  lien  by  action.  An  attempt 
to  commence  such  an  action  was  made  in  January,  1894,  but  the 
contractor  Matthias  Theriault,  under  whom  plaintiff  claims  as 
subcontractor,  was  not  served  with  the  summops  in  that  action 
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until  February  7, 1894,  which  was  more  than  ninety  days  after  the 
liling  of  the  lien.  The  lien  act  declares  that  no  lien  shall  be  bind- 
ing upon  the  property  unless  an  action  be  commenced  within 
ninety  days  from  the  filing  of  the  same,  and  a  notice  of  pendency 
of  action  be  filed  with  the  comptroller.  Consolidation  Act,  §  1827. 
The  same  act  declares  that  any  claimant  who  has  filed  a  lien  may 
enforce  his  claim  by  a  civil  action.  Section  1829.  The  party 
commencing  such  action  must  make  all  parties  who  have  filed 
claims — the  contractor  and  the  city — parties  defendant  Section 
1830.  It  is  contended  against  the  plaintiff  that  his  failure  to 
serve  his  summons  upon  the  contractor  within  ninety  days  from 
the  filing  of  his  lien  was  a  failure' to  commence  an  action  within 
that  period,  as  the  contractor  was  a  necessary  party  and  the  prin- 
cipal party  to  the  litigation,  and  that  the  service  upon  the  city 
within  the  prescribed  time  was  not  the  commencement  of  the  ac- 
tion. If  this  contention  were  fair,  then  it  would  result  that  in 
any  case  where  a  lienor  plaintiff  commenced  an  action,  but  failed 
to  serve  his  summons  upon  any  other  lienor,  within  the  ninety 
days,  such  plaintiff's  lien  would  cease  to  be  binding;  for  the  stat- 
ute makes  every  claimant  a  necessary  party  equally  with  the  citv 
and  the  contractor.  It  would  seem  a  reasonable  compliance  with 
the  statute  to  hold  that  an  action  is  commenced  if  all  the  neces- 
sary parties  are  included  in  it,  and  service  upon  either  the  con- 
tractor or  the  owner  or  holder  of  the  fund  claimed  is  effected 
within  the  ninety  days;  but  it  is  not  necessary  to  rest  a  decision 
in  favor  of  this  plaintiff  upon  that  construction,  as  his  lien  is 
saved  by  the  fact  tnat  an  action  was  commenced  by  another  lienor, 
and  the  city  and  the  contractor  served  tiierein,  before  the  expira- 
tion of  ninety  days  from  the  filing  of  this  plaintiff's  lien.  The 
statute  does  not  prescribe  that  each  lienor  must  commence  a  separ- 
ate action  to  foreclose  his  lien,  but  that,  within  ninety  days  from  the 
filing  of  it,  "an  action"  shall  be  commenced ;  and  as  all  the  parties 
who  have  filed  liens  are  necessary  parties  to  any  such  action,  and 
may  set  forth  their  claims  by  answer,  and  the  court  is  to  decide 
the  extent,  justice,  and  priority  of  the  claims  of  all  parties  therein 
(§  1830),  it  would  seem  that  any  action  so  commenced  is,  in  effect, 
an  action  pn  behalf  of  each  party  entitled  when  it  is  so  com- 
menced to  maintain  an  action  to  enfoixje  his  own  lien.  Even  were 
the  plaintiff  in  such  action  to  fail  therein  for  want  of  a  lien,  the 
action  would  not  abate,  but  would  be  retained  to  afford  the  de- 
fendants the  relief  which  thev  were  entitled  to  among  themselves. 
Morgan  v.  Taylor,  24  St.  Rep'.  60. 

One  of  the  parties  filing  liens  upon  this  fund  under  the  contract 
with  Tlieriault  was  Kuhnla,  who  filed  his  lien  on  October  20.  1893, 
and  who  commenced  an  action  to  foreclose  it,  and  served  the  city 
and  the  contractor  within  ninety  days  after  that  date,  and  of  course 
within  ninety  days  from  the  filing  of  the  plaintiff's  lien,  which  was 
on  October  25,  1893.  To  that  action  the  plaintiff  was  a  necessary 
party,  made  so  by  statute,  and,  if  omitted,  would  have  to  be  brought 
in  upon  his  own  application,  or  that  of  any  other  party.  He  was 
made  a  party,  and  answered.  His  lien  was  therefore  enforceable 
by  him  in  that  action,  which  was  commenced  wliile  his  lien  was 
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binding  upon  the  fund ;  and  when  that  action  was  consolidated 
with  his  own,  and  with  that  of  a  third  lienor,  the  consolidated  ac- 
tion still  remained  Kuhnla*s  action,  and  plaintiff  was  entitled  to 
all  the  benefits  which  he  derived  from  its  timely  commencement 

The  judgment  should  therefore  be  modified  so  as  to  provide  for 
the  payment  out  of  the  fund  of  tlie  plaintiflE's  lien,  in  the  order  of 
priority  of  its  filing,  and  as  so  modified,  affirmed,  with  costs  of  this 
appeal  to  the  appellant,  to  be  paid  out  of  the  fund.  McAllister  v. 
Case,  24  St  Rep.  8ia 

All  concur.  - 

Kate  O'Brien,  Resp't,  v.  Prudential  Insurance  Company  op 

America,  App'lt 

{Neto'Tork  Common  Pleas,  General  Term,  Filed  April  1,  1895.) 

1.  Insurance— Cancellation. 

a  provision  that  the  company  may  cancel  a  policy  without  notice  unless 
the  premiums  are  paid  within  a  certain  time,  requires  some  affirmative  act 
on  the  part  of  the  company  to  effect  a  cancellation. 

2.  Samb~£videncb. 

In  an  action  on  a  life  insurance  policy,  claimed  by  the  company  to  have 
been  cancelled  for  nonpayment  of  premiums;  the  correspondence  between 
the  plaintiff'  attorney  and  the  company  in  relation  to  the  former's  premium 
receipt  book,  whifch  had  been  delivered  to  the  company  with  the  proofs  of 
death,  is  admissible  in  evidence  to  show  that  the  book  had  been  in  the 
possession  of  the  company  for  a  certain  length  of  time,  that  it  was  claimed 
to  have  contained  certain  entries,  and  that  when  returned  the  attention  of 
the  coraipany  was  called  to  the  fact  that  there  appeared  to  be  an  erasure 
of  such  entries. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
Wm,  0,  Campbell,  for  app'lt;  Blackwell  Bros,,  for  resp't 

Daly,  C.  J. — The  question  upon  the  appeal  is  one  of  fact,  as  to 
which  the  jury  has  found  in  favor  of  the  plaintiflE,  upon  sufficient 
evidence.  It  is  undisputed  that  the  premiums  were  in  arrears  for 
ten  Weeks  on  November  23,  1893,  when  Zahner,  the  assistant 
superintendent  of  the  company  called  on  Mi*a  O'Brien.  He  was 
not  the  regular  collecting  agent,  but  called  because  the  premiums 
were  long  in  arreara  The  company  had  issued  six  or  more  poli- 
cies on  the  lives  of  plaintiff's  family, — these  two  on  her  husband's 
life,  one  on  her  father's,  and  others  upon  other  members  of  the 
family.  Mr.  Zahner  asked  what  she  could  do  that  week, — if  she 
could  settle  her  father's  that  week,  or,  in  consequence  of  his  age, 
it  would  be  lapsed.  She  told  him  to  come  the  following  day,  and 
then  she  settled  eight  weeks  of  arrears  on  her  fathers  policy,  and 
asked  him  how  much  longer  she  could  run  on  the  other  policies, 
to  which  he  answered  two  or  three  weeka  Within  two  weeks,  one 
of  the  collecting  agents,  named  Pfennig,  called,  and  received  five 
dollars,  and  receipted  for  ten  weeks'  premiums  for  her  husband's 
policy.  This  was  the  day  before  her  husband  died,  and  she  had 
no  knowledge  at  the  time  of  the  payment  that  he  was  in  danger 
of  death.  Such  was  the  plaintiff's  testimony,  and  although  Zah- 
ner denied  that  he  agreed  to  extend  her  time  on  the  policies  in 
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suit,  and  testified  that  he  notified  her  that  thej  would  be  lapsed, 
he  admitted  receiving  a  part  of  the  arrears  on  her  father's  policy, 
and  that  he  **  let  it  go  "  without  canceling,  because  sue  paid  within 
a  few  weeks ;  and  he  admitted  that  he  had  authority  to  do  that 
for  the  company.  There  was  a  dispute  as  to  whether  the  five  dol- 
lars paid  to  Pfennig  on  the  6th  of  December  was  tendered  back  to 
her  shortly  after  the  death  of  her  husband,  or  not  until  March  8, 
1894 

There  was  a  fair  question  for  the  jury  upon  the  evidence  as  to 
whether  Zahner  had  not  extended  the  time  of  payment  of  the  pre- 
miums of  these  policies  for  a  period  which  had  not  expired  when 
the  insured  died,  and  as  to  whether  he  jjras  not  duly  autborized  to 
do  so.  He  swore  that  he  had  authority  to  extend  the  time  upon 
her  father  s  policy,  and  the  verdict  should  not  be  disturbed  upon 
that  question.  The  question  of  fact  was  also  submitted  on  the 
defense  that  the  policies  "  were  both  duly  lapsed"  for  the  nonpay- 
ment of  premiums.  Each  policy  provides  that  it  shall  be*  void  if 
the  premiums  are  not  paid  according  to  its  terms,  and  provides 
that  if,  for  any  reason  the  premium  is  not  collected  by  the  agent 
when  due,  it  shall  be  the  duty  of  the  policy-holder,  before  the  said 
premiums  shall  be  in  arrears  four  weeks,  to  bring  or  send  said  pre- 
mium to  the  home  office,  or  to  the  company^s  agent;  and,  in  event 
of  a  failure  to  perform  this  duty,  the  company  may  cancel  this 
policy  without  notice  to  any  person  or  persons  interested  therein. 
This  requires  some  affirmative  act  on  the  part  of  the  company  to 
effect  a  cancellation  of  policy.  Brady  v.  Insurance  Go,^  9  Misa 
Rep.  6;  59  St  Rep.  659. 

It  is  claimed  by  defendant :  That  cancallation  was  eflEected  in 
this  case  on  November  27,  1893,  which  was  before  the  death  of  .the 
insured.  That  it  was  effected  in  the  usual  course  of  business  in 
the  following  manner:  A  lapsed  policy  schedule  was  made  out 
on  November  23,  1893,  at  the  company's  office,  signed  by  Pfennig 
as  agent,  and  Zahner  as  assistant  superintendent,  giving  a  list  of 
six  policies,  and  the  "  actual  date  of  last  payment  shown  in  policy- 
holder's receipt  book"  as  October  23,  1893.  That  this  schedule 
was  sent  to  the  home  office  of  the  company,  where  it  was  received 
on  November  24,  1893,  and  a  **  Lapse  Register,"  reciting  the  same 
facts  as  to  last  date  of  payment  of  premium,  returned  to  the  agent. 
Documents  bearing  all  the  formal  evidence  of  regularity  were  pro- 
duced by  defendant  to  show  that  this  was  done;  and  yet  the  un- 
contradicted evidence  of  the  defendant's  collecting  agent  Pfennig 
shows  that  the  entry  of  payment  of  premium  due  October  23,  1893, 
was  not  written  on  the  policy  holder's  receipt  book  until  Decem- 
ber 6,  1893, — the  date  that  he  received  the  five  dollars  from  Mrs. 
O'Brien,  and  receipted  in  her  book  for  it  When  the  policy  holder's 
book  was  returned  by  the  company  (to  whom  it  was  delivered  im- 
mediately after  the  death  of  the  assured),  the  last  entry  of  payment 
of  premiums  appearing  in  it  was  for  the  premium  due  October  23, 
1893.  Plaintiff  testified  that  there  were  three  subsequent  entries 
of  payments  which  Pfennig  made  on  it  when  he  received  the  five 
dollars  on  December  6th,  and  that  they  were  rubbed  out.  Pfennig's 
entries  at  that  time  commenced  October  13th,  which  paid  the  pre- 
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miutn*due  September  11th,  and  the  last  entry  must  have  been  of 
December  5th,  paying  the  premium  due  November  13th.  An  era- 
sure of  the  three  last  entries  would  leave  the  last  payment  as  of 
October  23,  1893, — four  weeks  prior  to  the  date  of  the  "  Lapsed 
Schedule"  of  November  23d, — and  thus  bring  the  cancellation  ap- 
parently within  the  terms  of  the  four-weeks  clause  quoted  above, 
though  not  so  in  fact,  for  the  next  payment  would  not  be  due  until 
October  30th,  and  the  four  weeks  would  not  be  up  on  November 
23d.  In  view  of  the  evidence,  amounting  to  demonstration,  that 
the  defendant's  documents  were  false,  no  court  would  disturb  the 
finding  of  the  jury  against  the  claim  that  alleged  cancellation  of 
the  policy  was  eflEected  before  the  death  of  the  assured. 

The  defendant  excepted  to  the  admission  of  the  correspondence 
between  the  company  and  the  plaintiff's  attorney  with  respect  to 
his  demands  for  the  plaintiff's  premium  receipt  book,  which  had 
been  delivered  to  the  company  with  the  proof  of  death  of  the  in- 
sured, and  which  plaintiff  claimed  had  been  altered  by  the  erasure 
of  the  last  three  entries  made  by  Pfennig.  If  the  letters  of  plam- 
tiff's  attorney  were  offered  as  proof  of  th^  facts  recited  therein, 
they  would  have  been  inadmissible  so  far  as  defendant's  I'eply  did 
not  admit  such  facts  and  they  were  unsupported  by  the  evidence 
in  the  case.  Waring  v.  Telegraph  Oo,^  4  Dj^ly,  233.  But  the  cor- 
respondence was  material  to  show  that  the  book  had  been  in  the 
possession  of  defendant  a  certain  length  of  time;  that,  before  it  was 
returned,  the  plaintiff's  attorney  claimed  that  it  contained  certain 
entries;  and  that,  when  it  was  returned,  he  called  attention  to  the 
fact  that  there  appeared  to  be  an  erasure  of  such  entries.  This  evi- 
dence was  material  and  competent  to  prove  the  time  when  the  at- 
tention of  both  parties  was  directed  to  the  condition  of  the  book, 
and  when  it  was  restored  to  the  plaintiff's  possession.  As  to  the 
statement  of  fact  in  the  letters  that  there  were  apparent  erasui*es, 
the  book  itself  was  produced,  and  the  jury  had  the  best  evidence 
upon  that  point;  and  the  letters  tended  to  show  that  the  erasures 
were  not  made  after  plaintiff  regained  possession  of  it,  and  nothing 
was  stated  in  the  letters  that  was  not  proved  by  competent  evi- 
dence. '  The  material  fact  stated,  that  the  book  originally  con- 
tained entries  of  receipts  of  Pfennig  which  had  been  erased,  was 
hardly  a  matter  of  dispute  upon  the  evidence;  Pfennig  testifying, 
*'  I  guess  I  credited  the  whole  five  dollai*s  on  that  book,"  which 
would  have  required  ten  entries  of  fifty  cents  each,  whereas  the 
book  showed  but  seven;  and  while  he  said,  "There  are  none  that 
are  gone,"  he  reiterated  that  he  gave  plaintiff  receipts  for  five  dol- 
lars on  the  same  book  on  the  same  day.  It  clearly  appears,  there- 
fore, that  the  defendant  could  not  have  been  injuriously  affected 
by  the  admission  of  the  letters. 

Judgment  and  order  affirmed,  with  costa 

All  concur. 
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James  B.  Smith,  App'lt,  v,  Ingersoll-Sergbant  Eock  Druj:, 
Company,  Resp' 

(New  Y<yrk  Common  Pleas,  General  Term,  Filed  April  i,  1895,) 

1.  Daicagbb— Nominal  award. 

An  award  of  nominal  damages  for  a  substantial  injury  is  error. 

2.  Injunction — Against  nominal  injury. 

A  nominal  injury  constitutes  no  title  to  injunctive  relief. 

Plaintiff  appe^l3  from  all  the  judgment  except  so  mucJi  there- 
of as  awarded  costs,  and  defendant  appeals  from  the  whole- 
judgment 

Jacob  K  Miller^  for  pFff ;    William  L.  Turner,  for  deft. 

Pryor,  J. — On  an  appeal  by  both  parties,  each  solicits  a  new 
trial;  and,  on  the  record  before  us,  we  have  no  alternative  but  to 
accommodate  the  decision  to  their  desire.  The  action  is  to  re- 
strain a  nuisance,  and  for  damages.  The  learned  trial  judge  finds 
ss  a  fact  that  the  nuisance  "has  materially  lessened  the  beneficial 
use  and  enjoyment  of  plaintiflE's  premises,  and  that  it  will  continue 
to  lessen  the  beneficial  use  and  enjoyment  of  plaintiff's  premises;" 
and,  accordingly,  he  concludes  that,  as  a  deduction  of  law,  the 
plaintiff  is  entitled  to  injunctive  relief,  but  he  estimates  that  six 
cents  is  an  adequate  award  of  damages.  Here  must  be  fallacy  either 
in  the  premise  or  conclusion.  A  party  is  entitled  to  indemnity 
commensurate  with  his  injury,  and  nominal  damages  is  the  re- 
compense only  of  nominal  loss.  If  the  sum  awarded  to  plaintiff 
be  sufficient,  he  sustained  no  substantial  injury  ;  if  he  sustained 
substantial  injury-,  the  amount  is  insufficient.  The  dilemma  -in- 
volves error  fatal  to  the  judgment.  If  the  plaintiff  suffered  sub- 
stantial loss,  the  compensation  afforded  him  is  inadequate  If  his 
injury  be  unsubstantial,  he  has  no  right  to  an  injunction.  "The 
injunction  is  so  dependent  upon  the  damages  that  the  general 
term  could  not  with  propriety  reverse  the  judgment  as  to  dam- 
ages, and  permit  it  to  stand  as  an  injunction."  8ray  v, Railroad  Co. 
128  N.  Y.  499,  509 ;  40  St  Rep.  478 ;  Qenet  v.  Canal  Co,,  122 
K.  Y.  505,  529;  34  St.  Rep.  346 ;  Purdy  v.  Railroad  Co,,  86  St. 
Rep.  43.  . 

The  award  of  nominal  damages  may  not  be  vindicated  on  the 
ground  that  the  evidence  was  only  of  an  uncertain  and  indeter- 
minate amount,  because  the  court  found  six  cents  to  be  the  sum 
to  which  "  the  plaintiff  is  entitled,"  and  because,  as  against  a 
wrongiloer,  the  injured  party  is  not  bound  to  proof  of  his  exact 
ioss.  Wakeman  v.  Manufacturing  Co.,  101  K  Y.  205,  216 ;  U,  & 
Trust  Co.  V,  aBrien,  143  N.  Y.  284,  289 ;  62  St  Rep.  336 ; 
Dnicker  v.  Railroad  Co,,  106  N.  Y.  157 ;  8  St  Rep.  599  ;  Brush  • 
V.  Railroad  Co,,  13  Supp.  908. 

Judgment  reversed,  and  new  trial  ordered,  without  costs  to 
cither  party. 

All  concur. 
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Bernard  Sheridan,  Eesp't,  v.  Mayor,  Aldermen  and  Com- 
monalty OF  THE  City  of  New  York,  App'lt 

(New  York  Gammon  PUa9,  General  Term,  Filed  April  1,  1895,) 
.1.  Nbw  trial-tExceptions. 

Upon  a  motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  at 
general  term  in  tlie  first  instance,  the  court  is  restricted  to  a  review  of  ex- 
ceptions taken  upon,  and  not  after,  the  trial. 

2.  Municipal  corporation — Streets. 

A  municipal  corporation  is  not  relieved  from  the  performance  of  the 
duty  of  keeping  its  streets  and  avenues  in  a  condition  which  renders  them 
reasonably  safe  for  the  use  of  travelers  thereon,  because  others,  specially 
charged  with  the  construction  of  a  park,  have  left  the  adjacent  streets 
and  avenues  in  a  condition  which  is  menacing  to  the  life  and  limb  of 
travelers. 

8.  Same. 

If,  in  view  of  all  the  circumstances,  the  act  complained  of  is  such  that 
it  may  not  improbably  cause  damage  of  some  kind,  the  doer  of  the  act 
cannot  shelter  himself  under  the  defense  that  the  actual  consequence  i» 
one  which  rarely  follows  from  that  particular  act. 

4.  Same— Causes. 

When  two  causes  combine  to  produce  an  injury  to  a  traveler  upon  a 
hiehway,  both  of  which  are  in  their  nature  proximate,  but  one  is  a 
culpable  defect  in  the  highway  and  the  other  is  some  occurrence  for  which 
neither  party  is  responsible,  the  municipality  is  liable,  provided  the  injury 
would  not  have  been  sustained  but  for  such  defect. 

Motion  for  a  new  trial  on  exceptions,  brdered  to  be  heard  at 
general  term  in  the  first  instance. 

James  P.  Niemann^  for  pFff ;  Theodore  Connoly  and  Terence 
Farley,  for  deft. 

BiscHOFF,  J. — Whether  the  verdict  for  the  plaintiff  was  in  ac- 
cord with  the  preponderance  of  the  evidence,  or  the  damages 
awarded  were  excessive  or  not,  are  questions  which  do  not  arise 
upon  this  motion,  our  authority  being  here  restricted  to  the  review 
of  exceptions  taken  upon  and  not  after  the  trial.  Code  Civ.  Proc. 
sections  992,  1000;  Baylies  New  Trials,  pp.  317,  318,  and  cases 
there  collated  ;  Dearing  v.  Pearson,  8  Misc.  Rep,  269 ;  59  St  Rep. 
201;  Oimdlin  v.  Packet  Co.,  8  Misc.  Rep.  291 ;  59  St.  Rep.  208. 
We  omit  special  notice  of  the  exception  taken  to  the  denial  of  the 
defendant's  motion  for  dismissal  of  the  complaint,  made  when 
the  plaintiff  rested,  since  any  defect  in  the  proof,  then  extant,  was 
curable  by  evidence  thereafter  adduced  by  either  party,  Van 
Houten  v.  Fleischman,  1  Misc.  Rep.  130 ;  48  St.  Rep.  763,  and 
cases  there  collated  ;  and  so  proceed,  at  once,  to  consider  the 
exception  taken  to  a  like  motion  made  when  the  cause  was  ready 
for  submission  to  the  jury.  At  the  time  of  the  last-mentionea 
motion  it  appeared  in  evidence  that  the  plaintiff  sustained  the 
injury  complained  of  from  a  fall  in  the  vicinity  of  the  Cehtml 
Park,  Fifth  avenue,  and  110th  street,  in  the  city  of  New  York; 
that  the  surface  of  the  park,  where  it.  is  immediately  adjacent 
to  the  westerly  sidewalk  of  Fifth  avenue,  between  l69th  street 
and  110th  street,  was  from  four  to  five  feet  below  the  grade  of  the 
avenue;  that  the  sidewalk  at  this  point  was  supported  by  a  retain- 
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ing  wall,  which  extended  in  height  to  the  level  of  the  former, 
between  which  and  the  park  there  was  no  railing,  guard,  or  other 
obstruction ;  that  the  sidewalk  was  thirty-two  feet  wide,  and  that 
extending  along  the  center  thereof  there  was  a  bluestone  path  four 
feet  in  width ;  that  near  its  curb  the  sidewalk  was  provided  with 
ornamental  shade  trees,  and  that  also  near  the  curb,  and  about  fifty 
feet  from  the  place  where  the  plaintiff  fell,  there  was  an  ordinary 
street  lamp,  it  also  appeared,  and  remained  unchallenged,  that 
the  condition  of  the  locality  mentioned  had  been  as  above  de- 
scribed for  a  long  time.  In  fact,  it  was  conceded  that  its  condi- 
tion was  never  otherwise  since  the  adoption  of  the  locality  for 
park  and  street  uses,  and  that  this  condition  was  known  to  the 
plaintiflE  at  the  time  of  the  accident  was  apparent  from  the  fact 
that  he  had  traveled  over  this  part  of  the  city  repeatedly  before. 
It  furthermore  appeared  in  evidence  that  on  April  2, 1892,  between 
seven  and  eight  o  clock  in  the  evening,  the  plaintiff,  a  journeyman 
plumber,  was  proceeding  homeward  from  his  work,  on  and  along 
the  westerly  sidewalk  of  Fifth  avenue,  towards  109th  street ;  that 
the  light  from  the  street  lamp  was  obstructed  by  the  trees  near  by, 
in  consequence  of  which  the  immediate  place  of  the  accident  was 
left  in  comparative  darkness,  and  the  plaintiff's  vision  was  ob- 
structed ;  that,  approaching  the  scene  of  his  mishap  off  the  blue- 
stone  path  to  the  park  side,  the  plaintiff  stumbled  against  some 
obstruction'  which  projected  from  the  earth,  was  pitched  forward 
towards  the  park  the  distance  of  several  steps  in  his  efforts  to  save 
himself  from  a  fall,  and  was  precipitated  headlong  over  the  retain- 
ing wall  into  the  park,  thus  sustaining  the  severe  injury  of  which 
he  complained.  Upon  this  state  of  the  facts  we  are  of  the  opinion 
that  the  question  of  the  defendant's  negligence  was  properly  sub- 
mitted to  the  jury.  It  was  the  defendant's  duty  to  keep  its 
streets  and  avenues  in  a  condition  which  rendered  them  reason- 
ably safe  for  the  use  of  travelers  thereon,  and  from  the  per- 
formance of  that  duty  the  defendant  was  not  relieved  because 
others,  specially  charged  with  the  construction  of  the  park,  had 
left  the  adjacent  streets  and  avenues  in  a  condition  which  was 
menacing  to  the  life  and  limb  of  travelers.  Actual  notice  to  the 
defendant  of  the  condition  of  the  locality  was  not  required  to  be 
shown.  The  condition  had,  concededly,  existed  for  a  long  time, 
and  arose  from  the  original  construction  of  the  park  and  avenue  in 
the  locality.  Knowledge  on  the  part  of  the  defendant  of  the  con- 
dition was  therefore  fairly  inferable  from  the  facts.  The  plaintiff's 
injury  was  a  direct  and  probable  result  of  the  defendant's  negli- 
gence. True,  "that  which  never  happened  before,  and  which  in  its 
character  is  such  as  not  to  naturally  occur  to  prudent  men,  to 
guard  against  its  happening  at  all,  cannot,  when  in  the  course  of 
years  it  does  happen,  furnish  good  ground  for  a  charge  of  negli- 
gence in  not  foreseeing  its  possible  happening,  and  guarding  against 
that  remote  contingency.'  Huhhell  v.  City  of  Yonkers.  104  N.  Y. 
434;  5  St.  Rep.  730.  See,  also,  Glasier  v.  Town  of  Hebron,  131 
N.  Y.  447  ;  43  St.  Rep.  319.  But,  surely,  the  risk  of  injury  to  a 
traveler,  at  nighttime,  from  a  fall  into  an  unguarded  pit  or  exca- 
St.  Rep.,  Vol.  LXVI.        92 
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vatioD,  or  down  an  unguarded  declivity,  adjacent  to  an  ill  lighted 
and  much-frequented  street  of  a  populous  city,  is  patent  to  every 
one;  and  where,  therefore,  the  risk  of  injury  to  others,  from  the 
omission  of  ordinary  precaution,  is  apparent,  the  fact  that  the 
precise  manner  in  wnich  an  injury  results  was  not  within  the 
bounds  of  reasonable  apprehension  does  not  operate  to  relieve  the 
person  omitting  the  precaution  from  the  imputation  of  n^liffence. 
The  law,  as  we  understand  it  to  be,  is  that  if,  in  view  oi  all  the 
circumstances,  the  act  complained  of  was  such  that  ^it  might  not 
improbably  cause  damage  of  some  kind,  the  doer  of  the  act  can- 
not shelter  himself  under  the  defense  that  the  actual  consequence 
was  one  which  rarely  follows  from  that  particular  act"  See  note, 
p.  810,  to  Oilson  v.  Canal  Co,,  36  Am.  St.  Bep.  802,  and  cases 
there  collated.  Indeed,  in  very  few  cases,  if  ever,  would  respon- 
sibility for  the  omission  of  ordinary  precaution  against  the  risK  of 
injury  to  others  attach,  if  such  responsibility  were  to  depend,  in 
each  instance  of  resulting  injury,  upon  the  presence  of  the  reason- 
able ability  of  the  person  guilty  of  the  omission  to  apprehend  the 
particular  occurrence  which  led  to  the  injury  from  a  menacing 
danger.  **Where  there  is  danger,  peril,  risk  of  a  particular  injury, 
which  actually  occurs,  we  must  surely  say  that  it  is  the  usual,  or- 
dinary, natural,  and  probable  result  of  the  act  exposing  the  per- 
son or  thing  injured  to  the  danger  and  peril."  West  v.  Ward^  42 
N.  W.  309. 

Conceding  the  obstruction  in  the  sidewalk  against  which  the 
plaintiff  stumbled  to  have  been  a  cause  which  led  to  his  injury, 
and  for  the  presence  of  which  the  defendant  should  not  be  held  to 
answer,  it  remains  that  the  defendant's  neglect  to  provide  a  means 
of  avoiding  injury  to  travelers  from  a  fall  down  the  declivity  ad- 
jacent to  the  sidewalk  was  efficient  in  producing  the  result  of  his 
fall  to  the  plaintiff;  and  "when  two  causes  combine  to  produce  an 
injury  to  a  traveler  upon  a  highway,  both  of  which  are  in  their 
nature  proximate, — the  one  being  a  culpable  defect  in  the  high- 
way, and  the  other  some  occurrence  for  which  neither  party  is  re- 
sponsible,— the  municipality  is  liable,  provided  the  injury  would 
not  have  been  sustained  but  for  such  defect"  Ring  v.  City  oj 
Cohoes,  77  N.  Y.  83,  88.  The  plaintiff's  injury  was  directly  sus- 
tained from  Ijis  fall  into  the  park.  It  cannot  be  said,  as  a  matter 
of  law,  that  he  would  have  sustained  any  injury  whatever  from  his 
<3ollision  with  the  obstruction  in  the  sidewalk  alone.  The  question, 
therefore,  which  of  the  two  causes  present  was  proximate  and  ef- 
ficient cause  of  the  injury  sustainea,  was,  under  the  circumstances, 
one  of  fact,  the  solution  of  which  was  for  the  jury.  Van  HouUn 
V.  Fleischman,  1  Misc.  Rep.  130,  135 ;  48  St.  Rep.  763,  and  cases 
there  collated;  affirmed  142  N,  Y.  624 :  60  St  Rep.  867. 

An  exception  was  taken  to  the  refusal  of  the  court  to  charge  the 
jury,  as  requested  by  the  defendant's  counsel,  that,  in  deviating 
from  the  bfuestone  path,  the  plaintiff  was  guilty  of  contributory 
negligence,  which  precluded  his  recovery  in  this  action.  The  re- 
quest was  obviously  objectionable,  in  that  it  sought  to  eliminate 
from  the  jury's  consideration  that  the  plaintiff  may  not  have  know- 
ingly or  volunarily  deviated  from  the  path.     It  is  to  be  borne  in 
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mind  that  the  evidence  showed  the  locality  to  have  been  obscured 
by  nightfall  at  the  time.  Tiie  exceptions  present  no  error,  for  the 
reasons  stated.  They  are  therefore  severally  overruled,  and  the 
defendant's  motion  for  a  new  trial  is  denied,  with  costs.  The 
plaintiff  has  leave  to  enter  judgment  upon  the  verdict 
All  concur. 


David  Boyd,  Resp't,  v.  Robert  Boyd  et  al,  App'lts,  ei  al,  Deft 

{New  York  Common  Pleas,  General  Term,  Filed  April  /,  1896.) 

Triai/— Jury— Wafveb. 

A  party  waives  his  rieht  to  a  jury  trial  by  noticing  the  cause  for  an 
equity  term,  and  it  is  discretionary  with  the  court  to^  deny  a  subsequent 
application  for  a  trial  of  all  or  any  of  the  Issues  by  a  jury. 

Appeal  from  an  order,  denying  a  motion  to  strike  the  cause 
from  the  equity  calendar,  and  to  send  it  to  the  trial  term  for  trial 
by  jury,  or  to  show  cause  why  one  or  more  of  the  issues  should 
not  be  framed  for  trial,  or  why  all  the  issues  should  not  be  so 
tried,  or  why  such  of  the  alleged  causes  of  action  as  are  legal  in 
their  nature  should  not  be  tried  by  a  jury. 

Johnston  &  Johnston  {Edward  W.  &  Johnston,  of  counsel),  for 
app'lts ;  Henry  Daily,  Jr,,  for  resp\ 

Daly,  C.  J. — The  action  was  brought  to  recover  possession  of 
premises  on  Elm  and  Pearl  streets  in. this  city,  formerly  owned  by 
jRobert  Boyd,  and  sold  under  execution  against  him  to  one  Brit- 
ton,  and  thereafter  redeemed  by  Samuel  Boyd,  another  judg- 
ment creditor,  to  whom  the  sheriff  issued  a  certificate,  and  who 
became  entitled  to  a  deed,  but  died  before  receiving  it,  leaving  the 
plaintiff  his  only  heir  at  law,  to  whom  letters  of  administration 
upon  his  estate  were  issued.  After  the  death  of  Samuel  Boyd,  the 
sheriff,  upon  production  to  him  by  the  other  defendants  of  an  al- 
leged forged  assignment  of  said  certificate,  executed  a  deed  of  the 
premises  to  the  defendant  Carberry,  who  conveyed  them  to  the 
<lefendant  Robert  Boyd,  the  husband  of  Elise  Boyd,  who  is  now 
in  possession,  claiming  to  own  the  premises  in  fee  under  the  al- ' 
leged  fraudulent  conveyances.  As  incidental  to  the  recovery  of 
the  premises  the  plaintiff  asks  that  the  alleged  forged  assignment 
of  the  sheriff^s  certificate,  and  the  deed  deliverea  in  pursuance 
thereof,  and  the  conveyances  by  which  Robert  Boyd  holds  the 
premises  be  adjudged  fraudulent  and  void;  that  the  sheriff  make 
a  conveyance  to  the  plaintiff,  as  administrator  of  Samuel  Boyd, 
deceased,  in  trust  for  himself,  as  his  heir  at  law,  and  that  the  other 
defendants  release  and  convey  to  him  any  and  all  claim,  right, 
title,  and  interest  to  the  premises  and  the  said  certificate.  This  is, 
in  substance,  an  action  to  recover  the  possession  of  real  property, 
and  is  therefore  an  action  of  ejectment  as  defined  by  the  Code. 
**The  words  *an  action  of  ejectment'  [refers]  to  an  action  to  re- 
cover the  immediate  possession  of  real  property."  Section  3343, 
subd.  20.  And  the  first  question  is  whether  the  action  may  be 
maintained  in  this  form  by  one  who  has  an  equitable  title  only. 
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Ordinarily,  the  action  is  by  one  who  has  the  legal  title  as  well  a» 
the  immediate ' right  of  possession;  but  this  is  so  as  against  a 
stranger  in  possession,  who  is  no  party  to  the  transaction  which, 
forms  the  basis  of  the  plainiiflE's  equity.  In  such  a  case  the  plaint- 
iff would  first  be  compelled,  in  an  action  in  equity  against  the 
E roper  parties,  to  establish  his  right  to  procure  his  deed,  and  then,, 
aving  the  legal  .title,  to  maintain  his  action  of  ejectment ;  but^ 
where  all  the  parties  are  before  the  court,  the  equitable  as  well  as 
the  legal  reliei  can  be  awarded  in  the  same  action.  Peck  v.  Newton^ 
46  Barb.  173.  In  an  action  of  ejectment,  under  the  Code,  the 
plaintiff  may  attack  for  fraud  the  aeed  under  which  the  plaintiff 
claims  titla  PhiUips  v.  OorJiam^  17  N.  Y.  270.  In  that  case  the 
plaintiff  was  the  heir  at  law  of  the  grantor,  and  vacating  the  deed 
would  vest  him  with  the  legal  title.  In  this  case  the  plaintiff,  if 
he  establishes  the  forgery  of  the  assignment  of  the  sheriff's  certifi- 
cate, and  avoids  the  oeeds  made  on  the -faith  of  it,  must  neverthe- 
less procure  a  deed  from  the  sheriff  to  himself  before  he  is  vested 
with  the  legal  titla  But,  inasmuch  as  a  necessary  part  of  the  re- 
lief to  which  he  would  be  entitled  against  the  defendants  would 
be  a  judgment  excluding  them  from  any  interest  in  the  premises 
under  such  deeds,  and  their  whole  title  thereunder  would  therefore 
be  determined  in  this  action,  it  would  be  a  useless  formality  to  re- 
quire him  to  prosecute  another  action  against  any  of  them  to 
recover  possession.  The  plaintiff's  legal  title  against  all  the  parties 
will  be  established  in  this  action,  and  his  right  to  possession  en- 
sues therefrom. 

As  the  action  is,  therefore,  in  substance,  to  recover  the  posses- 
sion of  real  property,  and  is  an  action  of  ejectment,  the  defendants 
would  be  entitled  to  a  jury  trial  under  the  Code,  which  provides 
that  an  action  of  ejectment  must  be  tried  by  a  jury.  Section  968, 
Parties  defending  in  ejectment  were  always  entitled  to  a  jury  trial 
as  a  matter  of  right,  and  it  matters  not  how  their  title  is  attacked, 
whether  upon  equitable  or  legal  grounds.  Though  not  in  form  an 
action  of  ejectment,  yet,  if  it  is  so  in  substance,  the  defendants  are 
entitled  to  atrial  by  jury.  Prayer  for  equitable  relief  does  not 
,  affect  the  right  New  York  Life  Ins.  Jc  Trust  Co.  v.  Mayor^  etc,,  of 
City  of  New  York,  6  St  Eep.  656.  The  verdict  of  the  jury  for  the 
plaintiff  finds  all  the  facts  essential  to  the  right  of  possession,  as 
well  as  the  right  to  the  equitable  relief  demanded,  and  he  can  ap- 
ply for  the  proper  judgment  upon  the  verdict  It  is  suggested  that 
no  judgment  awarding  possession  to  the  defendants  can  be  granted 
in  tliis  action,  although  prayed  for,  because  it  is  not  technically 
an  action  of  ejectment,  and  therefore  defendants  are  not  deprived 
of  any  substantial  right  by  being  denied  a  jury  trial  of  the  issues 
therein  ;  and  that  they  will  have  their  trial  by  jury  when  the 
plaintiff,  having  secured  his  deed  from  the  sheriff  upon  the  judg- 
ment in  this  action,  shall  afterwards  institute  his  action  of  eject- 
ment But  of  what  avail  will  a  jury  trial  be  in  such  a  case?  The 
defendants  will  be  concluded  by  the  judgment  in  this  action  upon 
the  whole  dispute,  and  the  action  of  ejectment,  as  before  observed, 
will  be  a  mere  formality.  If,  before  they  are  deprived  of  posses- 
sion, defendants'  right  must  be  determined  by  a  jury,  as  tlie  law 
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seems  to  intend,  they  must  have  their  jury  in  this  action  or  never. 
No  case  cited  by  respondents  establishes  that  an  action  which  is 
in  substance  to  recover  possession  of  real  property  can  be  so 
framed  as  to  ^ive  a  court  of  equity  exclusive,  jurisdiction,  and  de- 
prive a  defendant  of  his  right  to  a  jury  trial.  Actions  by  judgment 
creditors  to  set  aside  fraudulent  transfers  of  the  debtoPs  property 
are  not  in  point,  as  between  a  grantor  and  grantee  the  title  of  the 
latter  is  not  affected  in  such  actions,  which  are  only  brought  to 
enable  the  creditor  to  collect  his  judgment  out  of  the  property. 
Nor  is  eauitable  jurisdiction,  in  actions  in  form  or  in  substance 
for  specific  performance,  or  to  set  aside  conveyances  as  between 
grantor  and  grantee,  to  be  urged  against  this  view.  They  were  al- 
ways of  equitable  cognizance.  The  right  to  recover  here  is  based 
upon  superior  title,  and  whether  it  is  to  be  established  upon 
equitable  grounds  or  not  cannot  affect  defendants'  right  to  a  trial 
by  jury.  But  the  defendants  may  waive  a  jury  trial,  though  entitled 
to  it  as  a  matter  of  right  Code,  §  1009.  He  may  waive  it  in 
other  ways  than  those  specified  in  tliat  section.  "  The  provision 
is  not  exclusive,  and  the  same  effect  may  be  given  to  any  evidence, 
-either  of  conduct  or  acquiescence  by  the  party,  which  in  other 
cases  would  require  a  conclusion  that  a  right  designed  for  his 
benefit  had  been  waived."  Mackellar  v.  Rogers^  109  N.  Y.  468 ; 
16  St  Rep.  406.  In  the  case  cited  the  waiver  was  evidenced  by 
both  parties  noticing  the  issues  for  trial  at  a  special  term,  and  it 
was  held  that  the  act  of  the  defendant  in  so  noticing  the  issues  at 
a  court  of  which  a  jury  forms  no  part  was  inconsistent  with  any 
intent  to  take  advantage  of  the  right  to  a  jury  trial,  and  that  by 
his  notice  the  defendant  must  be  held  to  have  consented  to  a  trial 
before  the  court,  and  without  a  jury.  In  this  case  both  parties 
noticed  the  cause  for  the  October  equity  term,  1894,  and  wnen  it 
was  reached  it  was  marked  **Ready,"  and  passed  from  day  to  day, 
being  finally  set  down  for  trial  on  October  25th,  when  it  was 
marked  off  on  defendants'  motion  for  the  illness  of  their  attorney. 
An  application  for  a  jury  trial,  or  the  framing  of  issues  for  a  jury, 
was  made  at  the  same  term  before  the  judge  presiding  in  equity, 
and  was  denied.  The  order  denying  such  motion  was  entered  by 
consent  In  November  defendants  served  a  notice  stating  that 
their  notice  of  trial  for  October  equity  terra  was  withdrawn.  But 
this  attempted  withdrawal  was  ineffectual,  having  been  given  after 
the  commencement  of  the  term,  and  after  the  parties  had  appeared 
in  court,  and  the  cause  had  been  marked  *'Ready."  The  defend- 
ant plainly  waived  his  right  to  a  jury  trial  by  noticing  the  cause 
for  tne  equity  term,  and  it  was  discretionary,  therefore,  with  the 
court  to  deny  the  application  for  a  trial  of  all  or  any  of  the  issues 
by  a  jury.  The  cause  will  go  upon  the  equity  calendar,  and  be 
tried  by  the  court  without  a  jury,  unless  the  judge  presiding  shall 
deem  it  proper,  in  his  discretion,  to  impanel  a  jury  for  tlie  trial  of 
the  issues.  Should  he  determine,  in  his  discretion  that  such  a 
course  would  be  proper,  the  trial  by  jury  may  be  had  immediately 
before  him,  and  plaintiff  would  not  be  prejudiced  by  delay.  Al- 
though this  order  must  be  affirmed  on  the  ground  that  a  jury  trial 
has  been  waived,  and  the  order  appealed  from  was  discretionary 
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with  the  court,  it  seems  proper  to  express  the  foregoing  views 
concerning  the  scope  of  this  action,  and  the  relief  to  which  the 
plaintiff  is  entitled  in  it,  for  that  question  will  come  before  the 
court,  no  matter  how  the  action  is  tried.  It  would  seem  that  the 
fullest  relief  can  be  awarded  the  plaintiff  under  the  pleadings,  in- 
cluding all  that  he  would  obtain  by  the  ordinary  action  of  eject- 
ment, if  he  succeeds  in  establishing  his  right  to  the  deed  from  the 
sheriflL  Order  appealed  froni  aflSrmed,  with  costs  and  disburse- 
ments of  appeal. 

All  concur.  

Olga  J.  C.  SoLTAU,  as  Administratrix,  eta,  Resp't,  v.  Goodyeab 
Vulcanite  Company,  App'lt 

{New  York  Common  PUm,  General  Term,  FUed  April  i,  1896.) 

1.  Contract— Breach. 

The  vendor  is  absolved  from  any  duty  of  further  performance  by  Uie 
definite  and  unretracted  refusal  in  advance  of  the  purchaser  to  perform 
the  contract. 

3.  Principal  and  agent— Revocation. 

Upon  the  death  of  the  principal,  no  notice  is  necessary  to  relieve  liis 
estate  from  liability,  even  on  contracts  into  which  the  agent  had  entered 
with  third  persons  who  were  ignorant  of  his  death. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

George  Af,  Pinnei/j  for  prflE ;    WiUiam  E.  EamilUm^  for  deft 

BiscHOFP,  J. — The  plaintiff's  cause  of  action  was  admitted  by 
the  pleadings,  and  the  issue  upon  the  trial  was  confined  to  the 
defendant's  counterclaim  for  breach  of  a  certain  contract  for  the 
sale  of  goods  to  the  defendant  by  plaintiff's  intestate,  Robert 
Soltau. 

The  contract  was  as  follows  : 

"New  York,  May  19th,  1892. 

"Sold  to  the  Goodyear  Vulcanite  Co.,  for  account  of  Mr.  Robert 
Soltau,  10  tons  (about  22,000  lbs.)  G.  S.  Borneo  rubber,  of  the 
usual  grade  of  this  mark,  at  29i<3.  per  lb.,  net  cash,  payable  half 
on  August  2,  1892,  and  half  on  Sept.  2,  1892  ;  rubber  to  be  deliv- 
ered,  half  during  last  half  of  June,  and  half  during  the  last  half 
of  August  De  Long,  Betts  &  Co.,  Brokers,  &c." 

No  more  than  twenty-five  baskets  (5,754  pounds)  of  the  rubber 
contracted  for  were  delivered,  and  twenty-three  baskets  were  sub- 
sequently offered  by  the  vendor,  Soltau,  to  defendant  (in  all  about 
10,000  pounds),  and  these  latter  were  refused. 

The  circumstances  attending  this  delivery  and  offer,  and  the 
attitude  of  the  parties,  appear  from  the  following  correspondence, 
received  in  eviaence : 

"June  28th,  1892. 

"Goodyear  Vulcanite  Co.,  353  Broadway,  City — Dear  Sirs :  I 
have  advices  of  25  baskets  G.  S.  Borneo,  a\c  of  your  contract  of 
May  19th,  for  10  tons.     These  goods  are  due  any  day.      Please 


Digitized  by 


Google 


N.Y. C.P.J      SoLTAU  V.  Goodyear  Vulca^nite  Co.  7S5 

Bend  shipping  instructions.     Shall  I  notify  Mr.  Corfield  to  be  on 
hand  when  weighing?  [Etc.,  as  to  other  mattei*8.] 

*Tou|B^  truly,  Egbert  Soltau, 

*'BETra" 

"MoRRisviLLE,  Pa.,  July  1st,  1892. 
"Robert  Soltau,  Esq.,  15  Cedar  Street,  City— Dear  Sir :  In  re- 
ply to  your  memod.  of  the  28th  past,  you  surely  know  that  no 
shipping  directions  are  required,  as  all  rubber  goes  to  our  works. 
Our  weigher  has  instructions,  and  requires  no  special.  [Further 
deals  with  other  matters.] 

"Yours,  truly,  The  Goodyear  Vulcanite  Co., 

'S.  S.  SoNNEBORN,  Treas." 

"New  York,  July  7th,  1892. 
"Goodyear  Vulcanite  Co.,  City — Dear  Sir:  Inclosed  I  beg  to 
hand  you  bill  for  26  baskets  rubber,  on  a  (  c  of  your  contract  with 
ma  These  goods  were  on  the  way  toyoiir  factory  when  1  received 
word  from  Messrs.  De  Long,  Betts  &  Co.,  yesterday,  that  you  did 
not  want  them  shipped,  and  I  could  not  recall  them  then. 

"Very  truly,  yours,  Robert  Soltau." 

The  bill  sent  with  the  aboye  provided  for  payment  August  2d, 
according  to  the  terms  of  the  contract.  In  answer  the  defendant 
sent  the  following : 

"  New  York,  July  8th,  1892. 
"  Mr.  Robert  Soltau,  City — Dear  Sir  :  We  are  in  receipt  of 
your  yesterday's  favor  with  invoice  inclosed  for  twenty-five  bas- 
kets of  Borneo,  which,  as  you  are  well  aware,  was  not  delivered 
according  to  contract;  and,  while  our  factory  is  closed  for  repaire 
the  better  part  of  this  month,  we  must  ask  you  to  mark  the  bill, 
if  you  wish  us  to  keep  it,  Sept  2d,  instead  of  August  2d.  On 
the  other  hand,  it  would  be  agreeable  to  us,  if  you  have  other  use 
for  the  rubber,  to  return  it  to  you. 

"  Yours  truly,  Goodyear  Vulcanite  Co., 

"S.  S.  SoNNEBORN,  Trcas." 

In  reply,  under  date  of  July  8th,  the  plaintiff's  intestate  wrote: 
"Dear  Sirs:  In  reply  toyoure  of  8th  inst,  while  not  entering 
too  far  upon  the  conditions  of  the  contract,  I  wrote  you  on  June 
28,  and  have  your  reply  that  the  goods  were  to  be  shipped  as 
usual,  and  nothing  was  said  about  contract.  When  I  rec  d  word 
from  Messrs.  Delong,  Betts  &  Co.,  the  goods  were  on  the  way.  If 
you  refuse  to  receive  these  goods,  it  will  cancel  the  whole  con- 
tract, and  you  may  upon  this  condition  return  the  twenty-five 
baskets." 

Under  date  of  July  13th,  the  defendant  replied  : 
"  We  own  your  favor  of  the  8th  inst,  and  in  reply  would  state 
that  we  decline  to  entertain  your  proposition  of  canceling  the  con- 
tract bv  taking  back  the  twenty-five  baskets  of  Borneo.  We  have 
delayed  answering  your  letter,  as  we  preferred  to  fully  consider  the 
matter  and  advise  ourselves  on  the  subject  The  contract  we  had 
with  you  speaks  for  itself,  and  we  shall  hold  you  responsible  for 
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its  strict  performance.     We  are,  however,  ready  to  carry  out  our 
proposition  of  the  8th  inst" 

Of  the  sanae  date,  from  plaintiff's  intestate,  in  reply: 

"  Yours  of  the  18th  at  hand.  I  understood  from  your  previous 
letters  that  you  wanted  to  return  the  twenty-five  pacKages  rubber 
lately  shipped  to  you,  and  I  agreed  to  this,  and  am  waiting  for 
them,  and  would  like  to  know  if  you  are  going  to  return  them  or 
not  If  your  factory  is  not  closed,  you  certainly  knew  this  when 
I  notified  you  that  I  had  twenty-five  baskets  for  you.  Your  an- 
swer indicated  to  ship  them,  which  I  did.  As  for  changing  the 
contract,  I  cannot  do  it  Either  you  take  the  goods  as  per  con- 
tract, and  as  they  arrive,  or,  if  you  wish,  return  the  twenty-five 
baskets,  and  cancel  the  sale.  *  *  *  J  would  like  to  know 
positively  what  you  are  going  to  do  in  regard  to  the  twenty-five 
baskets,  as  your  delay  i^  causing  me  a  loss,"  etc. 

From  defendant,  July  14th : 

"  We  are  in  receipt  of  your  yesterday's  favor,  and  confirm  for 
the  third  and  last  time  that  we  are  ready  to  return  the  twenty -five 
baskets  of  rubber,  but  not  with  the  condition  that  we  cancel  the 
contract,  which  we  absolutely  decline  to  do.  If  you  wish  to  re- 
ceive this  rubber  without  conditions,  we  shall  be  glad  to  return  it 
to  you  as  soon  as  we  hear  from  you." 

To  which  plaintiff's  intestate  replied,  July  15th  : 

"  Yours  of  14th  inst  at  hand.  I  will  not  receive  the  twenty- 
five  baskets  unless  upon  the  conditions  that  the  contract  is  can- 
celed, as  I  would  bo  at  a  loss  were  I  to  take  them  back  now,  and 
tender  them  to  some  one  elsa  I  therefore  return  the  bill  to  you 
for  them." 

The  next  letter  sent  in  the  course  of  this  correspondence  fol- 
lows: 

New  York,  July  18th,  1892. 

"  Goodyear  Vulcanite  Co.,  City — ^Dear  Sii-s :  I  have  notice  of 
shipment  of  twenty-three  baskets  G.  S.  Borneo  rubber,  which  is 
due  here  about  the  20th  inst.  As  no  shipping  instructions  are 
necessary,  I  shall  ship  this  to  your  factory,  as  usual. 

"  Yours  truly,  Eobert  Soltau, 

"  P.  T.  BettS." 

This  letter  was  returned  to  Mr.  Soltau  by  defendant,  bearing 
the  statement : 

"  Will  only  accept  the  above  payable  Sept  2d. 

**  Goodyear  Vulcanite  Co.,"  eta 

Upon  July  21st  the  defendant  wrote  : 

"  Having  received  no  correct  bill  from  you,  we  have  returned 
to  you  the  twenty-five  baskets  of  Borneo  rubber.  There  seems 
nothing  left  to  us  but  to  adhere  strictly  to  the  contract" 

As  a  matter  of  fact  the  rubber  was  never  returned,  and  it  ap- 
peared that  on  the  21st  of  July  the  vendor^s  agent,  Betts,  had 
acceded  to  the  proposition  of  defendant,  and  had  made  the  bill 

Sayable  September  2,  in  ignorance  of  the  fact  that  Mr.  Soltau  had 
ied  on  the  19th.     Upon  learning  of  this  fact,  Betts  wrote  to  de- 
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fendant,  under  date  of  July  26th,  informing  it  of  the  death  and 
the  consequent  nullity  of  his  act  after  the  agency  had  terminated. 
It  was  admitted  that  the  defendant's  damage  resulting  ftom  the 
non-delivery  of  the  rubber  called  for  by  the  contract  was  as  claimed 
Upon  the  trial  a  verdict  was  directed  for  the  plaintiff,  and  the  de- 
fendant's exXJeptions  presenting  the  point  as  to  the  correctness  of 
the  ruling  disallowing  the  counterclaim,  and  refusing  a  submission 
to  the  jury  of  the  issue  claimed  to  be  raised  by  the  evidence 
given  in  its  support,  are  before  us  for  review  in  the  first  instanca 
The  determination  of  the  court  at  trial  term  proceeded  upon 
the  ground  that  the  defendant,  and  not  Soltau  was  firet  in  fault, 
xmd  that,  by  refusing  to  perform  the  contract  according  to  its  terms 
as  to  payment,  the  former  committed  a  breach  which  entitled  the 
latter  to  abandon  further  performance.  It  was  held  by  the  learned 
judge  that  the  defendant  could  not  now  urge  the  vendor's  default 
of  strict  delivery  under  the  contract,  in  that  by  its  answer  of  July 
1st  to  the  vendors  letter  of  June  28th,  with  no  mention  of  the 
fact  that  the  time  for  delivery  had  expired,  it  had  waived  such  de- 
livery during  the  last  half  of  June,  and,  furthermore,  had  acep- 
ted  and  used  the  goods  delivered;  that  therefore  it  could  not 
avail  itself  of  the  claim  that  there  was  in  that  regard  a  breach 
upon  the  part  of  the  vendor.  An  extension  of  time  for  the  per- 
formance of  a  contract  operates  as  a  waiver  of  forfeiture  for  delay, 
Gallagher  v.  Nichols,  60  N.  Y.  438 ;  yet  knowledge  of  the  facts 
constituting  the  forfeiture,  is  essential.  Robertson  v.  Irtsarance  Oo,y 
88  N.  Y.  645;  People  v.  Connor,  46  Barb.  333.  A  party  to  a 
contract  will  be  estopped  from  asserting  the  other  party's  default 
where  he  has  induced  such  party  to  act  upon  the  reasonable  belief 
that  he  will  waive  such  default,  and  the  party  so  acting  has  been 
misled  by  his  reliance  upon  that  belief  (7  Am.  &  Eng.  Ena  Law, 
p.  38,  and  cases  cited) ;  but  the  basis  of  such  an  estoppel  is  an 
action  induced  upon  the  part  of  the  party  seeking  to  avail  of  it. 
People  V.  Bank  of  North  Ameiica,  75  N.  Y.  560;  Dezell  v.  Odell, 
3  Hill,  215.  It  would,  perhaps,  seem  that  from  the  evidence  in 
this  case  the  jury  might  have  found  facts  sufficient  to  support  an 
inference  that  the  defendant's  agent,  Sonneborn,  when  writing  on 
July  1st  from  Morrisville,  Pa.,  in  answer  to  Soltau's  letter  of 
June  28th,  addressed  to  defendant's  New  York  office,  was 
acting  under  a  mistaken  assumption  of  fact  that  the  goods  had 
been  delivered  in  New  York  before  the  end  of  June.  See  Robert- 
son V.  Insurance  Co,,  supra.  No  agreed  place  of  delivery  was 
specified  in  the  contract,  and  in  such  a  case  it  is  to  be  assumed 
that  the  goods  are  to  be  at  the  buj-erV disposal  at  the  place  where 
they  are  sold,  in  the  absence  of  circumstances  leading  to  an  infer- 
ence of  a  contrary  intent  21  Am.  &  Eng.  Enc.  Law,  p.  526,  and 
cases  cited.  Nor  was  the  vendor  induced  by  this  letter  to  forego 
delivery  within  the  time  required  by  the  contract,  since  it  was  not 
received  until  after  that  period  had  elapsed,  and,  furthermore,  there 
was  no  proof  that  he  had  the  capacity  to  perform  within  that  time. 
Edd7j  V.  Davis,  116  N.  Y.  247;  26  St  Rep.  701;  Nelson  v.  Plimp- 
ton Co.,  55  N.  Y.  484:  Lawreiice  v.  Miller,  86  Id.  137. 
St.  Rep.,  Vol.  LXVL        93 
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But,  assuming  that  there  was  a  question  for  the  jury  upon  the 
issue  of  the  waiver  of  June  delivery,  there  is  another'  question  in 
tlie  case  which,  if  it  be  determined,  as  matter  of  law,  adversely  to 
the  defendant,  necessarily  renders  this  prior  question  of  fact  im- 
material. The  question  relates  to  the  defendant's  acceptance  and 
retention  of  the  goods  delivered  after  the  lapse  of  the  agreed  time 
for  delivery,  and,  we  think,  calls  for  an  answer  which  fully  sup- 
ports the  conclusion  reached  below.  The  defendant,  assuming  a 
default  upon  the  part  of  Soltau,  took  the  position  that  the  goods 
should  be  returned,  and  the  latter  charged  with  a  breach  of  the 
contract,  the  damages  for  which  {preach  might  be  lessened  by  his 
subsequent  deliveries  of  rubber, — a  position  consistent  with  defend- 
ant's legal  rights.  But,  unfortunately  for  its  present  contention, 
this  position  was  not  maintained.  It  offered  to  retain  the  rubber 
upon  condition  that  payment  therefor  under  the  contract  should 
be  deferred  to  the  last  period  of  payment  for  goods  to  be  subse- 
quently delivered,  and  refused  to  accept  other  goods  of  the  earlier 
delivery  except  upon  the  same  terms.  To  this  Soltau  did  accede, 
but  insisted  that  a  return  of  the  goods  would  cancel  the  contract, 
and  claimed  payment  according  to  its  terms  if  the  rubber  were  re- 
tained by  defendant.  Assuming  the  fact  of  his  previous  default, 
his  claim  that  a  return  of  the  goods  would  cancel  the  contract 
was  legally  unsupported,  and  defendant's  right  to  return  them, 
witli  no  loss  of  its  existing  remedy  upon  the  contract,  unaffected. 
The  return  might,  in  view  of  Soluxu's  position,  have  merely  put 
him  further  in  default,  but  the  fact  remains  that  the  defendant, 
still  insisting  that  no  payment  on  August  2d,  as  called  for  by  the 
contract,  would  be  made,  continued  to  retain  the  goods  thus  tar- 
dily delivered,  and  at  no  time  returned  them.  By  this  the  ven- 
dor's default  was  waived.  Bock  v.  Healy^  8  Daly,  156 ;  Baldwin 
V.  Farnsworth,  10  Me.  414. 

The  objection  to  the  date  of  delivery,  as  reitemted  by  defendant 
in  its  letters,  is  not  to  affect  the  significance  of  its  continued  re- 
tention of  the  goods;  and  its  definite  and  unretracted  assertion  of 
a  determination  to  refuse  payment  on  August  2d  must  be  taken 
as  a  justification  for  the  vendor's  abandonment  of  further  per- 
formance. As  was  said  in  the  case  of  Chapman  v.  Morion^  11 
Mees.  &  W.  534,  by  Lord  Abinger,  C.  B.: 

''We  must  judge  of  men's  intentions  by  their  acts,  and  not  by 
expressions  in  letters  which  are  contrary  to  their  acts.  If  the  de- 
fendant intended  to  renounce  the  contract,  he  ought  to  have  given 
the  plaintiff  distinct  notice  at  once  that  be  repudiated  the  goalsL 
*  *  *  Instead  of  talcing  this  course,  the  defendant  has  exposed 
himself  to  the  imputation  of  playing  fast  and  loose;  declaring  in 
his  letters  that  he  will  not  accept  the  goods,  but  at  the  same  time 
preventing  the  plaintifiEs  from  dealing  with  tliem  as  theirs." 

By  reason  of  the  defendant's  definite  and  concededly  unretracted 
refusal  in  advance  to  perform  the  contract,  Soltau  was  absolved 
from  any  duty  of  further  performance  Shaw  v.  Insurance  Co.,  69 
N.  Y.  286;  Monroe  v.  Reynolds,  47  Barb.  574;  and  the  defendant 
being  charged  with  the  first  fault,  his  abandonment  of  the  cod- 
tracni  t  its  entirety  laid  him  open  to  no  liability  for  a  failure  to 
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make  delivery  of  the  second  lot  of  rubber,  as  called  for  during  the 
last  half  of  August,  assuming  the  contract  to  have  been  in  its  na- 
ture divisible.     Pope  v.  Ptoter,  102  K  Y.  866. 

As  to  the  effect  of  the  letter  sent  by  the  agent,  Betts,  on  July 
2l8t  (two  days  after  the  death  of  Soltau),  acquiescing  in  the  ex- 
tension of  payment  proposed  by  defendant,  it  can  avail  the  de- 
fendant nothing.  While,  in  the  case  of  a  mere  revocation  of  au- 
thority in  fact,  notice  is  required  to  be  given  by  the  principal  in 
order  that  he  may  not  be  bound  should  the  agent  continue  m  hie 
usual  course  of  dealing  in  transactions  wherein  he  had  theretofore 
been  recognized  as  such  by  all  parties,  Barkley  v.  Railroad  Go.^  71 
N.  Y.  205 ;  McNeilly  v.  Insurance  Go.,  66  id.  23 ;  Clajlin  v.  Len- 
heirrhy  id.  301,  yet,  in  the  case  of  the  termination  of  an  agency, 
when  not  coupled  with  an  interest,  by  the  death  of  the  principal, 
the  question  is  determined  upon  different  principles.  The  rule  at 
common  law  which  determines  tlie  authority  of  an  agent  by  the 
death  of  his  principal  is  well  settFed,  and  no  notice  is  necessary  to 
relieve  the  estate  of  the  principal  of  responsibility,  even  no  con- 
tracts in  which  the  agent  had  entered  with  third  persons  who  were 
ignorant  of  his  death.  Those  who  deal  with  an  agent  are  held  to 
assume  the  risk  that  his  authority  may  be  terminated  by  death 
without  notice  to  them.  Weber  v.  Bridgman,  113  N.  Y.  605 ;  23 
St  Rep.  674. 

The  conclusion  is  that  plaintiff's  intestate  was  not  chargeable 
with  a  breach  of  the  contract,  upon  the  evidence  adduced,  and  the 
direction  of  a  verdict  in  favor  of  the  plaintiff  upon  her  admitted 
cause  of  action  was  proper. 

Exceptions  overruled,  and  judgment  for  plaintiff  as  directed 
below. 

All  concur. 

Mary  J.   Linneman    Resp't,   v.    Charles  E.   Bieber  et  at, 

App'lts. 

{Supreme  Court,  General  Term    Fifth  Department,  Piled  ApHl  12,  1896.) 

1.  Mechanic's  lien — Note. 

The  right  to  make  a  mechanic's  lien  available  is  not  lost  or  defeated  by 
takins:  a  note,  payable  by  the  debtor  before  the  time  to  enforce  the  lien  by 
action  expires. 

2.  Same — Transfer. 

A  com  factor,  after  assigning  a  note  taken  by  him  for  the  amount  due, 
may  file  his  notice  of  lien  and  assign  the  lien  to  the  holder  of  the  note. 

3.  Same— Setting  aside  deed. 

In  an  action  to  foreclose  a  mechanic's  lien,  a  conveyance  of  the  premises 
before  the  lien  was  filed,  but  after  the  work  was  performed,  may  be  set 
aside  as  in  fraud  of  creditors,  unless  the  grantee  is  a  purchaser  for  a  valua- 
ble consideration  and  without  notice  of  his  grantor's  fraudulent  intent. 

Appeal  from  a  judgment  in  favor  of  plaintiflf. 

Edward  C,  Randall^  for  app'lts ;  Stone  d  Stone^  for  resp*t. 

Bradley,  J. — The  purpose  of  the  action  was  to  foreclose  a 
mechanic's  lien  on  certain  premises  on  Michigan  street,  in  the  city 
of  Buffalo,  for  materials  and  work  employed  there  pursuant  to 
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contract  with  Charles  E.  Bieber,  and  to  set  aside  as  fraudulent  a 
conveyance  of  the  premises  onade  by  him  to  his  wife,  the  defend- 
ant Mary  J.  Bieber.  The  contract  with  Mr.  Bieber  to  furnish  the 
materials  and  erect  the  building  was  made  and  performed  by  John 
R  Linneman,  and  the  price  agreed  upon  therefor  was  $3,508.  In 
the  outset  it  was  necessary  to  make  provision  for  funds  to  enable 
Bieber  to  complete  the  payment  for  the  lot,  and  to  make  payment 
to  Linneman.  This  was  done  by  a  $6,000  mortgage  made  by 
Bieber  and  wife  to  the  German  Bank.  Thereupon,  with  the  pro- 
ceeds of  a  note  made  by  one  of  them,  indorsed  by  the  other  and 
Linneman,  and  discounted  by  the  bank,  the  land  was  paid  for. 
Afterwards,  on  May  12, 1893,  feieber's  note  to  Linneman  for  $1,000 
was  discounted  by  the  bank,  and  the  proceeds  placed  to  his  credit: 
and  on  the  1st  of  June  following  another  note  by  Biel)er  to  him 
for  $2,000  was  discounted  at  same  bank,  and  the  proceeds  placed 
to  his  credit  So  far  there  is  no  controversy  about  the  tacts.  The 
notice  of  lien  was  filed  October  10,  1893.  The  referee  found  that 
there  was  then  due  to  Linneman  for  work  and  materials  done  and 
furnished  by  him  upon  that  lot  $1,256.08.  This  is  disputed  by  the 
defendants,  and  they  insist  that  the  payments  before  mentioned 
reduced  the  amount  due  Linneman  to  $508;  and  such  would  be 
the  fact  if  the  contract  price  included  the  entire  amount  of  the 
claim,  and  if  the  entire  sum  of  $3,000  was  applicable  to  it  But 
the  referee  has  found  that  Linneman  did  some  other  work  on  the 
lot  in  removing  a  building  from  the  front  to  the  rear  of  it,  and 
that  such  services  were  worth  $123.08.  This  was  not  within  the 
terms  of  the  contract,  but  may  be  deemed  to  have  been  necessary 
to  the  performance  of  it  and  there  is  some  evidence  in  support  of 
that  finding  and  the  allowance  of  that  sum  to  Linneman.  The 
referee  found  that,  out  of  the  proceeds  of  those  two  notes  so  plaeed 
to  his  credit,  Linneman  paid  to  and  for  Bieber  $625,  leaving  a 
balance  of  $1,256.08  due  him  for  what  he  did  upon  the  Michigan 
street  lot  This  conclusion  of  fact,  although  not  required,  was 
permitted  by  the  evidence,  and  that  is  here  treated  as  the  situation 
when  the  work  was  completed.  There  were  some  other  matters 
of  account  between  Linneman  and  Bieber ;  and  on  July  28, 1898, 
the  latter  gave  Linneman  his  note  of  that  date  for  $1,700,  payable 
to  his  order  six  months  after  its  data  Linneman  then  gave  his 
receipt  to  Bieber  to  the  effect  that  he  had  received  that  amount  on 
account  of  settlement  of  all  matters  open  between  them,  including 
full  settlement  of  all  sums  due  or  to  grow  due  for  work  and  ma- 
terials on  the  Michigan  street  store,  with  the  stipulation  added  that 
he  would  hold  Bieber  harmless  with  respect  to  any  liens  which 
might  be  filed  against  that  store,  and  satisfy  and  discharge  any 
lien  that  should  be  filed  against  it;  and  then  followed  the  state- 
ment that  "this  payment  is  not  in  full  settlement  of  the  accounts 
between  us,  said  accounts  remaining  to  be  adjusted  finally."  Im- 
mediately after  this  note  was  given  Linneman  indorsed  and  trans- 
ferred it  to  his  wife,  the  plaintiff. 

It  is  urged  that  this  note  was  made  and  taken  as  payment  and 
in  satisfaction  of  the  claim  for  work,  etc.,  on  the  Michigan  street 
lot     There  is  some  force  in  that  contention,  in  view  of  what  ap- 
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pears  in  the  receipt,  and  of  the  fact  that  the  work  on  that  lot  was 
not  then  entirely  completed.  But  the  referee  found  that  the  note 
wad  not  given  or  accepted  as  payment  of  that  amonnt,  and  the 
circumstances  go  in  support  of  that  conclusion.  The  right  to 
md^e  a  mechanic's  lien  available  is  not  lost  or  defeated  by  taking 
a  note  payable  by  the  debtor  before  the  time  to  enforce  the  lien 
by  action  expires.  Miller  v.  MoorCj  1  E.  D.  Smith,  741 ;  Alihavse 
V.  Warren^  2  id.  657.  As  the  note  was  held  by  the  plaintiflE  at 
the  time  the  notice  of  lien  was  filed  by  John  R  Linneman,  it  is 
contended  that  no  lien  was  effectually  created  It  would  have 
been  futile  if  the  note  had  been  taken  in  satisfaction  of  the  debt, 
and  such  would  have  been  the  effect  if  he  had  then  ceased  to 
have  any  relation  to  the  note,  because  he  then  would  have  no 
interest  to  protect  Nor  could  he  enforce  the  lien  without  re- 
lieving the  debtor  from  liability  arising  from  the  making  of 
the  note  and  upon  it  Teaz  v.  Chrystie^  id.  621 ;  2  Abb.  Pr. 
109.  Mr.  Linneman  was  contingently  liable  as  indorser  of  the 
note,  having  the  right  at  its  maturity,  on  default  in  payment 
by  the  maker,  to  take  up  and  hold  it  against  him.  The  agree- 
ment before  mentioned,  to  indemnify  Bieber  against  liens,  and  to 
discharge  any  which  should  be  put  upon  the  property,  evidently 
had  relation  only  to  the  assertion  of  hens  by  others  than  the  con- 
tractor, Linneman,  as  the  note  to  him  was  intended  to  cover  the 
full  amount  remaining  unpaid  for  work  and  materials  which  he 
undertook  to  supply  to  complete  the  building  upon  that  lot  Mr. 
Linneman  did  not  repossess  himself  of  the  note,  and  he  could  not 
until,  he  did  so  institute  proceedings  in  his  name  to  enforce  the 
lien.  But  before  the  note  became  due,  and  on  January  8, 1894,  he 
assigned  to  the  plaintiff,  who  held  the  note,  the  mechanic  s  lien 
which  he  had  created  by  filing  the  notice  in  October,  1898,  the 
cause  of  action  on  which  it  was  founded,  and  all  moneys  derivable 
from  it  This  lien  was  security  for  the  payment  of  the  debt,  and 
for  his  protection  against  liability  to  pay  the  note,  which  relation 
contingently  existed  when  the  lien  was  filed.  Our  attention  is  called 
to  no  reason  why  he  could  not  transfer  it  with  the  claim  upon 
which  it  was  founded,  as  was  done  by  him.  And  afterwards,  after 
the  maturity  of  the  note,  and  within  due  time,  the  plaintiff  brought 
this  action  to  foreclose  the  lien.  Upon  the  trial  the  note  was  de- 
livered to  the  defendant  Bieber,  by  whom  it  was  made.  By  the 
action  the  plaintiff  seeks  priority  over  a  deed  of  conveyance  of  the 
premises  made  by  the  defendant  Bieber  to  the  defendant  IJieber, 
his  wife,  on  July  10,  1893,  on  the  alleged  ground  that  it  was  made 
in  fraud  of  the  creditors  of  the  grantor.  No  question  as  to  the 
remedy  on  such  ground  is  specifically  raised;  and.  such  relief  is 
here  treated  as  available  in  an  action  to  foreclose  a  mechanic's 
lien.  Oross  v.  Daly,  5  Daly,  540 ;  Tisdale  v.  Moore,  8  Hun,  19.  The 
conveyance  was  recorded  eighteen  days  after  it  bears  date,  and  on 
the  same  day  that  Bieber  made  his  note  to  Linneman.  Whether 
or  not  the  conveyance  by  Bieber  to  his  wife  was  made  with  the 
intent  to  delay  or  defraud  his  creditors  was,  upon  the  evidence,  a 
question  of  fact  The  business  relations  between  him  and  his  wife 
were  the  subject  of  the  testimony  of  Mr.  Bieber,  which  was  to  the 
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efiect  that  the  conveyance  was  made  on  account  of  his  indebtedness 
to  her.  The  referee,  however,  found  that  the  deed  was  not  made 
to  her  in  good  faith,  but' for  the  purpose  of  hindering  and  delaying 
Linneman  in  the  collection  of  the  amount  due  or  to  become  due  on 
his  contract  for  work,  etc.,  and  was  therefore  void  as  to  him  and 
the  plaintiff. 

It  is  urged  upon  the  part  of  the  plaintiff  that  as  the  finding  of 
the  referee  does  not  impute  to  Mrs.  Bieber  any  want  of  good  faith 
in  taking  the  conveyance,  or  any  failure  of  consideration  for  its 
support,  the  conclusion  that  the  deed  was  ineffectual  as  against 
Linneman  was  not  warranted.  The  proposition  is  that  a  convey- 
ance of  property,  with  intent  on  the  part  of  the  grantor  to  defraud 
his  creditors  does  not  as  to  them  defeat  the  title  of  the  grantee  if 
he  is  a  purchaser  in  good  faith  for  a  valuable  consideration. 
Zoeller  v.  Riky,  100  N.  Y.  102.  The  statute  provides  that  a  con- 
veyance made  with  intent  to  hinder,  delay,  or  defraud  creditors 
shall  be  void.  2  Rev.  St.  187,  §  1.  But  that  such  provision  shall 
not  be  construed  in  any  manner  to  impair  the  title  of  a  purchaser 
for  a  valuable  consideration,  unless  it  shall  appear  that  such  pur- 
cliaser  had  previous  notice  of  the  fraudulent  intent  of  his  grantor. 
Ill  §  5.  l^ne  fact,  as  found  by  the  referee,  is  all  that  is  requisite, 
within  the  statute,  to  render  the  con  veyance  invalid  as  against  the 
creditor.  The  burden  was  upon  the  purchaser  to  relieve  herself 
from  the  effect  of  the  fraudulent  intent  of  her  grantor,  by  proving 
that  she  was  a  purchaser  for  a  valuable  consideration.  Starin  v. 
Kelly,  88  N.  Y.  418.  The  referee  did  not  find  that  she  was  a  pur- 
chaser for  a  valuable  consideration,  nor  that  she  did  not  have  pre- 
vious notice  of  the  fraudulent  intent  of  her  husband.  Mrs.  Bieber 
was  not  a  witness  on  the  trial.  The  relation  of  her  husband  to 
the  controversy  rendered  the  credibility  of  his  testimony  a  matter 
for  the  consideration  of  the  referea  In  view  of  that  fact,  and 
upon  all  the  evidence  bearing  on  the  subject,  the  conclusion  of  the 
referee  seems  to  have  been  permitted  and  supported.  Other  ques- 
tions mised  require  no  expression  of  consideration.  There  was  no 
error  to  the  prejudice  of  the  defendants  in  the  rulings  at  the  trial, 
or  in  the  finaings  or  refusals  to  find  as  requested.  The  judgment 
should  be  affirmed. 

All  concur. 


Simeon  J.  Weaver  et  al,  Resp'ts,  v,  Henry  H.  Brydges, 

App^lt. 

(8up7-eme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  1895.) 

I.  Appeal— Appealable  order. 

An  order,  made  by  ft  county  judge,  adjudging  a  judgment  debtor  guilty 
of  contempt  in  refusing  to  appear  for  examination  in  supplementary  pro- 
ceedings on  execution  i&sued  out  of  the  county  court,  is  appealable. 

J.  Supplementary  proceedings — Adjournment. 

The  referee,  in  supplementary  proceeding,  has  power  to  order  an  ad- 
journment to  a  place  other  than  that  specified  in  the  order  directing  the 
examination. 
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Appeal  from  an  order  adjudging  defendant  guilty  of  contempt, 

in  failing  to  appear  before  the  referee  to  be  examined  touching  his 

property. 

T,  L,  Hurlburt^  for  app*lt ;  E.  L.  Adams^  for  resp'ts. 

DwiGHT,  P.  J. — The  order  was  made,  by  a  judge  out  of  court, 
in  the  course  of  proceedings  supplementary  to  an  execution  issued 
out  of  the  county  court  of  Monroe  county  on  a  judgment  recovered 
in  the  municipal  court  of  the  city  of  Rochester,  of  which  a  tran- 
script had  been  filed  in  the  office  of  the  county  clerk.  The  order 
adjudged  the  defendant  in  contempt  for  neglecting  and  refusing  to 
4ippear,  as  directed  by  the  referee,  pursuant  to  an  adjournment  of 
the  proceedings  for  his  examination  as  a  judgment  debtor.  The 
order  for  his  examination,  which  was  made  by  the  same  judge, 
required  him  to  attend  and  be  examined  concerning  his  property 
before  the  referee,  at  his  office,  in  Fairport,  on  a  day  and  at  an 
hour  named,  "  and  for  that  purpose  to  appear  before  the  said  ref- 
eree from  time  to  time  as  he  shall  direct  and  appoint."  Fairport 
is  in  Monro6  county,  about  ten  miles  by  rail  from  Rochester,  and 
is  the  home  of  the  judgment  debtor  and  his  attorney,  as  well  as  of 
the  referee.  The  defendant  failed  ,to  appear  at  the  time  and  place 
named  in  the  order,  but  excuse  was  made  for  him,  and  an  adjourn- 
ment was  taken  to  a  subsequent  day  and  hour,  at  the  same  place. 
On  the  adjourned  day  the  defendant  appeared,  and  his  examination 
was  begun,  when  it  was  disclosed  that  both  the  referee  and  the 
attorney  for  the  defendant  had  an  engagement  in  court,  at  Roches- 
ter, at  eleven  o'clock  of  the  same  day,  and  that  an  adjournment  of 
the  examination  must  be  taken  for  their  accommodation,  where- 
upon the  attorney  for  the  judgment  creditors,  who  was  for  the 
second  time  in  attendance  for  the  purpose  of  the  examination  at 
Fairport,  requested  that  such  adjournment  might  be  taken  to  his 
office,  in  Rochester,  at  two  o'clock  of  that  day ;  and  it  was  so 
ordered  by  the  referee,  who  directed  the  judgment  debtor  to  appear 
accordingly.  His  attorney  objected  to  the  adjournment  on  the 
ground,  as  stated  by  the  referee,  that  the  referee  had  no  power  to 
require  the  judgment  debtor  to  attend  at  any  other  place  than  that 
named  in  the  order  of  the  judge.  The  judgment  debtor  failed  to 
attend  before  the  referee  pursuant  to  the  last  adjournment ;  and, 
these  facts  being  made  to  appear  to  the  special  county  judge  on 
the  return  of  an  order  to  show  cause,  the  order  was  made  from 
which  this  appeal  is  taken. 

The  court  is  asked  to  dismiss  the  appeal  on  the  ground  that  under 
section  2433  of  the  Code  of  Civil  Procedure  the  only  mode  of  re- 
view, in  the  first  instance,  of  an  order  made  in  the  course  of  pro- 
ceedings of  this  character,  is  by  motion  to  vacate  or  modify  the 
order,  addressed  either  to  the  judge  who  made  it,  or  to  the  court 
out  of  which  the  execution  was  issued.  And  such  is  the  general 
provision  of  the  statute,  as  contained  in  the  fii;st  subdivision  of  the 
section  cited.  But  the  second  subdivision  makes  an  exception  of 
the  precise  case  in  hand,  viz.  "where  the  execution  was  issued  out 
of  a  county  court,"  in  which  case  it  is  provided  that  an  appeal 
from  such  an  order  "  may  be  taken  in  like  manner  as  if  the  order 
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was  made  in  an  action  brought  in  the  same  court ; "  and  by  sections 
1340  and  1842  it  is  provided  that  '*  an  appeal  may  be  taken  to  the 
supreme  court  from  an  order  affecting  a  substantial  right,  made 
bv  the  court  or  a  judge,  in  ah  action  brought  in  "  a  county  court. 
The  appeal  in  this  case  was  therefore  properly  taken,  but  we  think 
there  was  no  good  ground  for  the  appeal. 

The  statute  relating  to  proceedings  supplementary  to  execution 
provides  for  an  order  re(juiring  the  judgment  debtor  to  attend 
and  be  examined  concerning  his  property,  either  before  the  judge 
or  the  referee,  at  a  time  and  place  specified  therein  (Code  Civ. 
Proc.  §  2442);  also  that  the  judge  or  referee  may  adjourn 
the  examination  from  time  to  time  as  he  thinks  proper  (Id.  § 
2444).  This  language  cannot  be  construed  to  confine  the  judge 
or  referee,  in  the  exercise  of  his  discretion,  to  an  adjournment  to 
the  same  place  named  in  the  original  order.  There  might  be  im- 
perative reasons  for  a  change  of  place  for  the  examination,  and 
the  construction  of  the  statute  contended  for  the  appellant  would 
necessitate  an  order  de  novo  whenever  a  change  of  the  place  of 
examination  was  found  to  be  necessary.  An  adjournment  of  the 
examination  to  such  convenient  and  proper  place  as  the  referee 
may  appoint  must  be  regarded  as  within  the  discretion  given  him 
by  the  statute,  to  adjourn  from  time  to  time  "as  he  thinks  proper." 
Moreover,  the  statute  has  taken  pain?  to  provide  that,  "  if  the 
judgment  debtor  *  *  *  is  a  resident  of  the  state,  he  cannot 
be  compelled  to  attend,  pursuant  to  the  order,  or  to  any  adjourn- 
ment, at  a  place  without  the  county  where  he  lives.  The  provision 
plainly  contemplates  that  he  may  be  required  to  attend,  pursuant 
to  an  adjournment,  at  some  place  within  the  county,  other  than 
that  named  in  the  order.  Id.  §  2459.  It  is  only  necessary, 
we  think,  that  the  change  of  place  should  be  for  some  good  cause, 
and  reasonable  in  all  respecta  And  such  it  clearly  seems  to  have 
been  in  this  case.  Indeed,  the  propriety  of  the  change  is  not 
seriously  questioned,  but  only  the  power  of  the  referee  to  make 
it  The  order  appealed  from  should  be  aflirmed.  So  ordered, 
with  $10  costs  and  disbursements 

All  concur. 


The  People  ex  rel  Thomas  J.  Kelly,  App'lt,  v.  George  D. 
Scott  et  aly  as  Examining  Board,  etc.,  Resp'ts. 

{Supreme   Court,  General  Term,  First  Department,  Filed  April  11,  1895.) 

1.  Plumbkrq— License. 

When  the  determination  of  an  examining  board  of  plumbers  as  to  the 
qualifications  of  an  applicant,  founded  on  answer  to  questions  relating  to 
the  science  or  art  of  a  profession,  trade  or  business,  Is  challenged  by  a  writ 
of  certiorari,  the  return  of  the  board  should  show  wherein  the  answers  are 
incorrect  or  defective. 

2.  Same. 

An  applicant  for  a  certificate,  under  the  statute,  is  entitled  to  be  exam- 
ined as  to  his  experience  in  the  plumbing  business,  as  well  as  to  his  knowl- 
edge of  the  theory  or  science  of  the  trade.  A  refusal  by  the  board  to 
80  examine  him  constitutes  an  error  prejudicial  to  the  applicant. 
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8.  Same— Cbrtiorari. 

Iq  makincT  such  examination  and  its  final  determination,  the  board  acts, 

not  ministerially,  but  judiciallj,  and  its  determination  may  be  reviewed  by 

the  courts  by  means  of  a  writ  of  certiorari. 

4.  Ba-mb— Petition. 

Undenied  allegations  in  the  petition  are  to  be  taken  as  true. 

5.  Same — Rules. 

The  board  should  adopt  rules  r^ulating  the  examination  of  applicants, 
prescribing  the  subjects  on  which  they  are  to  be  examined  and  stating  the 
percentage  of  questions  which  must  be  correctly  answered  to  entitle  the 
applicant  to  a  certificate. 

6.  Same— Book  of  records. 

It  should,  for  its  own  protection  and  for  the  protection  of  the  rights  of 
applicants,  and  also  for  the  reason  that,  in  case  the  determination  is  re- 
viewed, a  full  return  may  be  niade  of  all  the  facts  and  evidence  on  which 
the  determination  is  founded,  keep  a  record  of  its  proceedings  in  every 
case. 

Certiorari  to  review  the  decision  of  the  examining  board  of 
plumbers  in  relation  to  the  application  of  relator  for  a  certificate 
of  competency  to  conduct  the  business  of  a  master  plumber  in  the 
city  of  New  York. 

Bernard  J,  Kelly ^  for  relator ;   Terence  Farley ^  for  resp't. 

FoLLETT,  J.  —  By  chapter  602,  Laws  of  1892,  an  "  examining^ 
board  of  plumbers  is  created  in  the  cities  of  New  York,  Brook- 
lyn, and  Albany,  and  an  "examining  and  supervising  board  of 
plumbers  and  plumbing  "  in  all  other  cities  of  the  state.  By  the 
fourth  section  of  the  act  the  powers  and  the  duties  of  such  boards 
are  defined : 

"Section  4.  The  several  boards  of  examiners  constituted  under 
this  act  shall  have  power,  and  it  shall  be  their  duty :  (1)  Meetings. 
To  meet  at  stated  intervals  in  their  respective  cities ;  they  shall 
also  meet  whenever  the  board  of  health  of  such  city  or  the  mayor 
thereof  shall,  in  writing,  request  them  to  do  so.  (2)  Examinations. 
To  have  jurisdiction  oyer  and  to  examine  all  persons  desirous  or 
intending  to  engage  in  the  trade,  business  or  calling  of  plumbing 
as  employing  plumbers  in  the  city  in  which  such  board  shall  be 
appointed,  with  the  power  of  examining  all  persons  applying  for 
certificates  of  competency,  as  such  employing  or  master  plumbers 
or  as  inspectors  of  plumbing,  to  determine  their  fitness  and  quali- 
fications for  conducting  the  business  of  master  plumbers  or  to  act 
as  inspectors  of  plumbing,  and  to  issue  certificates  of  competency 
to  all  such  persons  who  shall  have  submitted  to  and  passed  a 
satisfactory  examination  before  such  board,  and  shall  be  by  it 
determined  to  be  qualified  for  conducting  the  business  as  employ- 
ing or  master  plumbers  or  competent  to  act  as  inspectors  of 
plumbing.     *     *     * 

"  Section  5.  Any  person  desiring  or  intending  to  conduct  the- 
trade,  business  or  calling  of  a  plumber  or  of  plumbing,  in  any  of 
the  cities  of  this  state  as  employing  or  master  plumber,  shall  be  re- 
quired to  submit  to  an  examination  before  such  board  of  exami- 
ners as  to  his  experience  and  qualifications  in  such  trade,  business. 
or  calling ;  and  after  the  first  davof  March,  eighteen  hundred  and 
St.  Kep.,  Vol.  LXVL        94 
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ninety-three,  it  shall  not  be  lawful  in  any  city  of  this  state  for  any 

Eerson  to  conduct  such  trade,  business  or  calling,  Unless  he  shall 
ave  first  obtained  a  certificate  of  competency  from  such  board 
of  the  city  in  which  he  conducts  or  proposes  to  conduct  such 
businesa 

"  Section  6.  On  and  before  the  first  day  of  March,  eighteen  hun- 
dred and  ninety-three,  every  employing  or  master  plumber  carry- 
ing on  his  trade,  business  or  calling  in  any  of  the  cities  of  this 
state,  shall  register  his  name  and  address  at  the  office  of  the  board 
of  health  of  the  city  in  which  he  shall  conduct  such  bnsiness 
under  such  rules  and  regulations  as  the  respective  boards  of  health 
of  each  of  the  cities  of  this  state  shall  respectively  prescribe,  and 
thereupon  he  shall  be  entitled  to  receive  a  certificate  of  such  regis- 
tration, provided,  however,  that  such  employing  or  master  plumber 
shall,  at  the  time  of  applying  for  registration,  hold  a  certificate  of 
competency  from  an  examining  board.  *  *  *  And  after  the 
fii-st  day  of  March,  eigheeen  hundred  and  ninety-three,  it  shall  not 
be  lawful  for  any  person  to  engage  in  or  carry  on  the  trade,  busi- 
ness or  calling  of  an  employing  or  master  plumber  in  any  of  the 
cities  of  this  state,  unless  his  name  and  address  shall  have  been 
registered  as  above  provided." 

By  chapter  66  of  the  Laws  of  1893,  which  was  passed  and  took 
effect  February  28,  1893,  the  word  "  September  "  was  substituted 
for  the  word  '*  March,"  in  sections  5  and  6.  Otherwise  the  sec- 
tions are  unchanged.  On  the  27th  of  February,  1893,  the  relator 
filed  a  written  application  with  the  examining  board  of  plumbers 
of  the  city  of  New  York  for  a  certificate  of  competency  to  con- 
duct the  business  of  a  master  plumber  in  that  city.  This  fact  is 
alleged  in  the  application,  and  is  admitted  by  the  return.  Among 
other  things,  the  respondents,  in  obedience  to  the  writ,  returned  as 
follows : 

"  Third.  That  thereafter  the  above-named  relator  presented  him- 
self for  examination  to  these  respondents  for  a  certificate  of  com- 
petency, under  the  provisions  of  the  statute,  and  thereupon  certain 
questions  in  writing  were  propounded  to  him,  a  copy  whereof  is 
hereto  annexed  marked  *  B.'  Fourth.  That  to  said  questions  in 
writing,  so  propounded  as  aforesaid,  the  said  relator  made  answers 
in  writing,  a  copy  whereof  is  hereto  annexed  marked  **€."  Fifth. 
That  thereafter,  and  after  a  due  consideration  of  the  questions 
propounded  and  answers  given  as  aforesaid,  and  the  plan  for  the 
dramage  of  a  building  accompanying  the  same,  whicn  was  a  part 
of  said  examination,  and  pursuant  to  the  power  and  authority 
conferred  upon  them  by  the  aforesaid  statute,  these  respondents 
determined,  not  arbitrarily  or  capriciously,  as  alleged  by  the  rela- 
tor, but  in  the  exercise  of  their  best  judgment  and  discretion,  and 
in  the  manner  provided  by  said  statute,  that  the  relator  herein 
was  not  qualified  for  conducting  the  business  as  employing  or 
master  plumber,  or  competent  to  act  as  inspector  of  plumbing, 
and  thereupon  passed  the  following  resolution:  *  Resolved,  that 
the  application  of  Thomas  J.  Kelly  for  a  certificate  of  competency 
be  rejected.' " 

It  will  be  observed  that  neither  the  date  of  the  relator's  exam- 
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ination  nor  the  date  of  the  determination  by  the  board  is  returned, 
but  it  is  alleged  in  the  application,  and  not  denied  in  the  return, 
that  an  official  notification  in  writing  of  the  determination  has 
never  been  furnished  to  the  relator,  though  frequently  demanded, 
and  that  four  calendar  months  have  not  elapsed  since  the  deter- 
mination was  made. 

Twenty  questions  were  propounded  to  the  relator,  which  are 
annexed  to  the  return  and  marked  **B."  The  relator  answered 
all  of  the  questions  in  writing,  which  answers  are  annexed  to  the 
return  and.  marked  "C,"  but  it  is  not  alleged  in  the  return  that 
any  of  the  questions  were  incorrectly  answered.  The  eighth  and 
ninth  questions  relate  to  mensuration  : 

"  (8)  How  would  you  determine  the  area  of  a  pipe  6 in.  in  diam- 
eter and  one  3  in.  in  diameter?  Answer  of  relator :  To  determine 
the  area  of  6  in.  or  a  3  in.  pipe,  you  must  square  the  diameter  and 
multiply  l,729x." 

If  this  Question  calls  for  the  rule  for  determining  the  area  of 
pipes  theaiameters  of  which  are  known,  an  incorrect  answer  was 
returned.  The  arithmetical  rule  is :  Multiply  half  the  diameter 
by  half  the  circumference,  and  the  product  is  the  area ;  or,  which 
is  the  same  thing,  multiply  the  square  of  the  diameter  by  .785898, 
and  the  product  is  the  area" 

*'(9)  What  are  the  cubic  contents  of  a  tank  6  ft  long,  4^  ft.^ 
wide,  and  2^  ft  high  ?  How  much  water  in  gallons  would  said 
tank  hold,  and  what  would  water  weigh?  Answer  of  relator: 
Cubic  contents  of  a  tank  6ft  long,  4^  wide,  2i  high.  The  tank 
will  hold  504  72-77  gall.  The  tank  will  be  81  cubic  feet  The 
weight  of  it  is  6,062i  lbs." 

A  tank  of  the  dimensions  given  contains  67^  cubic  feet,  but  it 
holds  504  72-77  gallons,  as  stated  in  the  answer.  The  number  of 
gallons  being  correctly  stated,  it  may  well  be  that  the  relator^s 
figures  were  misread.  Under  our  statute,  a  wine  gallon  of  distilled 
water  contains  231  cubic  inches,  and  weighs  8,355  pounds  avoir- 
dupois, which  would  make  the  total  weight  of  504  72-77  gallons 
4,218.732  pounds.  The  weight  of  a  gallon  of  Croton  may  be  more. 
The  question  is  indefinite,  in  not  defining  tlie  kind  of  gallon  re- 
ferred to,  whether  imperial  or  statutory,  or  whether  the  weight  is 
to  becomputed  upon  the  basis  of  distilled  or  undistilled  water.  The 
answer  given  seems  to  be  as  accurate  as  the  question  is  definita 

**(20)  Why  does  a  pump  draw  water,  and  how  far  can  it  be 
drawn  ?  Answer  of  relator :  (20)  Pumps  draw  water  by  the  action 
of  the  piston,  causing  a  vacuum,  the  vacuum  causing  a  siphon, 
and  the  water  runs  through.  A  pump  can  draw  34  feet,  but,  for 
practical  use,  24  or  25  ft  is  enough." 

We  assume  that  the  question  relates  to  the  common  or  suction 
pump,  and,  if  it  does,  the  answer  is  approximately  correct.  The 
height  to  which  such  a  pump  will  raise  water  depends  upon  the 
altitude  above  the  level  of  the  sea  at  which  it  is  operated,  and  it 
is  stated  in  scientific  works  to  be  thirty-two  feet  (12  Ency.  Britan. 
8th  Ed.,  174),  33.8  feet  (14  Am.  Cya  82),  and  at  not  more  than 
thirty-four  feet  (Wells,  Nat  Ph.  182  ;  Avery,  Nat  Ph.  176V 

The  other  questions  relate  to  the  mode  of  doing  plumbing,  and, 
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as  before  stated,  it  is  not  asserted  that  any  of  the  answers  are  in- 
oorrect  When  the  determination  of  a  board  as  to  the  qualifications 
of  an  applicant,  founded  on  answers  to  questions  relating  to  the 
science  or  art  of  a  profession,  trade,  or  business,  is  challenged  by 
a  writ  of  certiorari,  the  return  of  the  board  should  show  wherein 
the  answers  are  incorrect  or  defective.  It  is  alleged  in  the  petition 
that  the  relator  has  been  engaged  in  the  business  of  plumbing  for 
the  past  thirteen  years  at  406  Canal  street,  which  is  not  denied 
The  relator  certainly  had  had  considerable  experience  in  his  trade 
Section  5  of  chapter  602,  above  quoted,  requires  the  board  to  ex- 
amine an  applicant  **  as  to  his  experience  and  qualifications  in 
such  trade,  business,  or  calling."  None  of  the  (juestions  pro- 
pounded relate  to  the  experience  of  the  relator,  and  it  does  not  ap- 
pear that  he  was  examined  in  respect  thereto.  '  An  applicant  for 
a  certificate,  under  the  statute,  is  entitled  to  be  examined  as  to  his 
experience  in  the  plumbing  business,  as  well  as  to  his  knowledge 
of  the  theory  or  science  of  the  trade ;  and  in  case  the  board  refuses 
so  to  examine  him,  and  -fails  to  consider  his  experience,  when  it 
mak^  its  final  determination,  the  command  of  the  statute  is  dis- 
obeyed, and  an  error  prejudicial  to  the  applicant  is  committed. 
The  statute  requires  the  board  to  act  upon  evidence  relative  to  the 
experience  and  qualifications  of  the  applicant,  and  in  making  its 
examination  and  determination  it  acts,  not  ministerially,  but  judi- 
cially, and  its  determination  may  be  reviewed  by  the  courts  by 
means  of  a  writ  of  certiorari  * 

Among  other  allegations,  the  relator's  petition  contains  the  fol- 
lowing : 

**(4)  That  said  members,  composing  said  board  or  a  majority 
of  them,  did  not  exercise  their  ju^ffment  and  discretion  upon  ex- 
amination and  evidence,  but  refused  to  exercise  their  discretion  on 
deponent's  application,  for  the  alleged  reason  that  deponent  had 
no  place  of  ousiness,  which  was  contrary  to  the  fact,  and  said 
members  composing  said  board,  or  a  majority  of  them,  acting,  not 
judicially,  but  arbitrarily,  and  upon  illegal  grounds  and  principles, 
to  the  prejudice  of  deponent,  denied,  without  good  and  valid 
reasons  therefor,  deponent's  application  for  such  certificate  of 
competency.  *  *  *  (5)  Tnat  deponent  has  never  received  an 
official  notification  in  writing  of  said  board's  determination  in  his 
case,  although  frequently  demanded,  and  deponent  has  lost  thou- 
sands of  dollars  by  having  been  forced  by  said  board  to  give  up 
his  plumbing  business,  and  has  been  boycotted  by  said  boara. 
(6)  That  Joseph  O'Brien,  one  of  the  members  composing  said  boards 
told  deponent,  after  deponent  applied  as  aforesaid  for  said  certifi- 
cate :  *  I  will  vote  against  your  obtaining  a  certificate  of  compe- 
tency, because  you  interfere  with  my  plumbing  business,  and  se- 
cure my  customers  for  yourself.  I  know  you  are  a  qualified  and 
competent  plumber,  but  I  will  see  to  it  that  you  do  not  obtain  a 
certificate  irom  the  board,  and  the  supreme  court  has  no  power  to 
interfere  with  the  board's  action  in  refusing  you  or  any  other 
plumber  a  certificate,  no  matter  how  well  qualified  you  or  they 
may  be.'  (7)  That  John  McKenna,  another  of  the  members  com- 
posing said  board,  told  deponent:  *  I  will  vote  against  you  obtain- 
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ing  a  certificate  of  competency,  because  you  have  refused  to  em- 
ploy men  from  my  society,  the  New' York  Journeymen  Plumbers' 
feenevolent  and  Protective  Association,  and  because  you;  have  re- 
fused to  join  the  Master  Plumbers'  Association/  (8)  That  Geoige 
D.  Scott,  chairman  of  said  board,  lold  deponent :  *I  know  nothing 
about  the  merits  of  your  application.  I  will  leave  Messre.  McKenna 
and  O'Brien  to  decide  whether  the  board  will  grant  you  a  certifi- 
cate.    They  can  settle  the  matter  as  they  please.'  " 

The  board,  in  its  return  denies  that  it  acted  "  arbitrarily  or 
capriciously,  as  was  alleged  by  the  relator,"  and  denies  that  a  cer- 
tificate was  refused  the  applicant  because  "  he  had  no  place  of 
business,  or  because  he  would  not  join  the  Master  Plumbers'  As- 
sociation, or  employ  men  from  the  New  York  Journeymen  Plumb- 
ers'Benevolent  and  Protective  Association  "  But  the  averments 
in  paragraphs  six,  seven,  and  eight,  that  the  action  of  O'Brien, 
McKenna,  and  Scott,  was  influenced  by  improper  and  illegal  mo- 
tives, are  not  denied,  nor  is  it  anywhere  denied  that  these  persons  ' 
made  the  statements  attributed  to  them,  and,  in  the  face  of  such 
specific  and  grave  charges,  undenied,  the  allegation  in  the  return, 
that  the  boanl's  determination  was  based  on  "their  best  judgment 
and  discretion,"  is  entitled  to  little  or  no  weight  Had  the  board 
been  able  to  have  denied  truthfully  these  specific  and  highly  in- 
criminating statements,  it  would  undoubtedly  have  done  so.  If 
these  statements  were  made  by  three  of  the  members  of  the  board, 
it  is  presumptively  shown  that  the  plaintiff's  case  was  determined 
upon  illegal,  instead  of  upon  valid  and  honest  grounds.  Unde- 
nied allegations  in  the  petition  are  to  be  taken  as  true.  People  ex 
rel  Peck  v.  Commissioners  DepL  Fire  &  Bldg.,  106  N.  Y.  64;  8  St 
Rep.  664.  The  examining  board  of  plumbers  of  this  city  is  an 
important  body,  created  to  protect  the  health  of  the  public,  and  if 
its  great  powers  are  wisely  and  impartially  exercised,  pursuant  to 
fixed  and  proper  regulations,  it  may  be  productive  of  good ;  but, 
on  the  other  hand,  if  its  duties  are  not  so  discharged,  it  will  surely 
become  a  means  of  oppression,  destructive  of  the  rights  of  com- 
petent mechanics,  and  of  all  citizens  who  have  occasion  to  employ 
them,  and  will  end  in  building  up  a  monopoly  for  the  benefit  of  a 
few,  and  endangering,  instead  of  promoting,  the  public  welfare. 
It  does  not  appear  by  the  record  before  this  court  that  rules  regu- 
lating the  examination  of  applicants,  prescribing  the  subjects  on 
which  they  are  to  be  examined,  and  stating  the  percentage  of 
questions  which  must  be  correctly  answered  to  entitle  the  appli- 
cant to  a  certificate,  have  been  adopted.  This  board,  exercising, 
as  it  must,  highly  important  judicial  functions  affecting  the  rights 
of  persons  and  property,  should,  for  its  own  protection  and  for  the 
protection  of  the  rights  of  applicants,  keep  a  record  of  its  proceed- 
ings in  every  case,  and  for  the  farther  reason  that,  in  case  deter- 
minations are  reviewed,  a  full  return  may  be  made  of  all  the  facts 
and  evidence  on  which  the  determinations  are  founded.  For  the 
reasons  given,  the  determination  in  this  case  must  be  annulled, 
and  tiie  board  is  directed  to  rehear  the  application  of  the  relator. 
Fifty  dollars  costs  and  disbursements  are  awarded  in  favor  of  the 
relator  and  against  the  board.     All  concur. 
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Horace  Anderson,  as  Substituted  Trustee,  eta,  Resp't,  v.  Isa- 
bel M.  Blood  et  aLj  Impleaded,  eta,  AppUta 

(Supreme  Court,  General  Term,  Fint  Department,  FUed  April  11,  1895.) 

1.  Evidence— Judicial  notice. 

The  court  may  take  iudicial  notice  that  it  is  not  an  uncommon  occur- 
rence for  a  party  to  make  a  contract  for  the  purchase  of  real  estate,  except- 
ing to  resell  the  same  at  a  profit  before  he  is  compelled  to  complete  under 
his  contract. 

3.  Vendor  and  purchaser— Bona  fide. 

The  evidence  in  the  case  was  held  to  be  insufficient  to  sustain  a  finding 
that  the  vendee  was  not  a  bona  fide  purchaser. 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

John  E.  Parsons^  for  app'lts ;  Alfred  O.  Beeves^  for  resp't 

Parker,  J. — The  opinion  of  the  learned  judge  at  special  term 
so  well  presents  the  questions  involved  that  we  would  not  be  jus- 
tified in  a  further  discussion,  were  in  not  that  the  appellant  cites 
authorities  which,  it  is  claimed,  establish  a  different  rule  than  that 
of  Williamson  v.  Brown^  15  N.  Y.  354,  upon  which  the  court  re- 
lied as  authority  for  the  foundation  proposition. 

On  the  29th  day  of  November,  1887,  the  defendant  Juan  Ramon 
Martinez  Hernandez  (known  also  as  John  R  M.  Hernz),  acting 
as  trustee  of  the  estate  of  his  father,  Ramon  Martinez  Hernandez, 
deceased,  exposed  the  premises  No.  11  East  Twenty-Ninth  street, 
in  the  city  of  New  York  for  sale  at  public  auction  at  the  exchange, 
and  the  same  were  struck  down  to  Llovd  D.  Waddell,  on  a  bid  of 
$32,500.  The  terms  of  sale  were  signed  for  Waddell  by  Alexander 
Melhado,  attorney.  Waddell  paid  nothing  upon  his  purchase  and 
never  received  any  deed.  He  was  a  friend  and  business  associate 
of  the  defendants  Hernz  and  Melhado,  and  lived  with  Melhado  on 
said  premises,  11  East  Twenty-Ninth  street  On  the  day  after  the 
said  auction  sale  November  30, 1887,  said  premises  were  advertised 
by  Melhado,  in  the  New  York  Herald,  for  sale  "  at  a  bargain,  to  a 
quick  purchaser."  Melhado  and  Hernz  were  both  lawyera;  were 
then,  and  had  been  for  many  years  previously,  intimate  friends 
and  associates ;  had  had  business  transactions  with  each  other; 
occupied  the  same  suite  of  rooms  for  offices,  to  which  one  and  the 
same  door  afforded  a  common  entrance ;  Melhado  had  acted  as 
attorney  for  beneficiaries  of  tlie  estate  of  which  Hernz  was  trustee, 
and  also  for  the  defendant  Hernz,  and  at  one  time  prior  to  the 
auction  sale  they  had  been  associated  in  the  active  practice  of  law. 
Melhado  was  not  required  to  pay  anything,  and  paid  nothing,  to 
the  trustee,  until  he  himself  had  sold  the  property  for  $40,000, 
and  himself  received  part  payment  from  the  defendant  Blood  on 
tiie  6th  day  of  January,  1888.  At  the  time  of  the  auction  sale, 
Melhado's  wife  held  a  lease  of  the  premises,  which  had  nearly 
three  years  yet  to  run,  and  the  existence  of  which,  not  unlikely, 
had  a  depressing  effect  upon  the  price  of  the  property  at  the  auc- 
tion sale.  At  that  time,  also,  she  and  her  husmandf,  Alexander 
Melhado,  lived  in  the  house  as  tenants  of  Hernz.     Before  the  sale 
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by  Melhado  to  Blood  for  $40,000,  and  before  Melhado  was  Re- 
quired to  pay  anything  upon  the  property,  Hernz  actively  assisted 
Melhado  in  procuring  a  contract  for  a  loan  of  ${iO,000  upon  the 
property,  in  fixing  adjournments  of  the  closing  of  the  title  with 
Mrs.  Blood,  and  in  carrying  through  the  negotiations  for^sale  with 
Mrs.  Blood  and  her  agent  and  attorney.  Hernz  did  not  require 
Waddell  to  complete hi^ contract  according  to  its  terms,  and  waited 
for  liim  and  Melhado  to  advertise  and  effect  a  resale  before  de- 
manding any  payment  whatever.  Hernz  accounted  to  the  estate 
of  which  he  was  trustee  for  only  $32,500,  being  the  amount  bid 
at  the  auction  sale.  These  and  other  facts,  which  it  is  not  neces- 
sary to  allude  to,  induced  the  court  to  find  **that  the  transactions 
between  Hernz,  Waddell,  and  Melhado  relative  to  the  premises  in 

Questions,  were  carried  on  pursuant  to  a  colfusive  and  fraudulent 
esign  and  conspiracy  to  cheat  and  defraud  the  Hernandez  estate." 
N  And  his  conclusion  is  amply  supported  by  the  evidence.  The 
court  properly  held  that  she  was  chargeable  with  knowledge  of 
whatever  facts  her  agents  learned  of  while  negotiating  the  pur- 
chase and  investigatmg  the  title.  Holden  v.  Bank^  72  N.  Y.  286; 
Constant  v.  University  of  Rochester,  111  id.  604;  20  St  Rep. 
211.  And,  charging  her  with  knowledge  of  the  facts  which  were 
brought  to  her  attention  and  that  of  her  agents,  he  found  that  she 
had  knowledge  of  certain  facts,  of  which  he  made  twenty-three 
specifications.  They  need  not  be  quoted  at  length,  for  a  summary 
of  them  will  be  sufficient  to  make  it  appear  that  the  court  was 
justified  in  holding  that  they  bring  this  case  within  the  rule  in 
Williamson  v.  Brown,  Such  a  summary  is  contained  in  the  opin- 
ion of  the  special  term,  and  we  quote  it: 

*'There  was  something  more  apparent  to  her  than  a  mere  sale  at 
an  advanced  price  by  one  who  had  himself  purchased  at  public 
auction.  She  knew  that  the  property  had  been  owned  by  Hernz 
only  as  a  trustee  for  others,  and  that,  notwithstanding  the  public 
sale,  he  still  held  the  title.  It  was  apparent  from  the  way  the 
business  was  transacted  with  her  that,  although  Waddell  had  bid 
oflE  the  property,  neither  he  nor  Melhado  had  made  any  payment 
on  such  purchase;  that  he  expected  to  obtain  the  amount  of  the 
price  so  bid  from  the  sale  to  herself ;  aud  that  the  trustee  was 
holding  the  title,  and  waiting  for  his  pay  until  a  resale  could  be 
made.  She  knew  tliat  as  soon  as  the  property  was  bid  off  the  pur- 
chaser at  once  put  it  on  the  market  for  a  resale,  with  the  offer  to 
sell  at  a  bargain  to  a  quick  buyer,  and  that  the  price  that  it  had 
been  bid  off  for  was  but  $32,500.  She  knew,  therefore,  that  Wad- 
dell or  Melhado  would  take  $7,500  out  of  the  property  without 
advancing  any  money  whatever.  And  she  also  knew  that  the 
trustee  was  not  only  aware  of  that  fact,  but  was  actually  assisting 
them  to  do  so.  Morever,  she  knew  that  both  Melhado  and  Wad- 
dell were  personal  friemls  of  the  trustee :  that  the  property,  when 
sold  at  public  sale,  was  subject  to  an  outstanding  lease  tnat  was 
clearly  calculated  to  lessen  the  price  for  which  it  could  be  so  sold, 
and  that  such  lease  was  promptly  canceled  in  order  to  make  a  sale 
to  her  ;  and  that  the  property  was  really  worth  more  than  the  sum 
she  was  giving  for  it     Now  concede  that  she  did  not  know  that 
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Melhado  was  the  attorney  for  trustee  or  beneficiaries,  or  that  he 
and  the  trustee  had  agreed  before  the  public  sale  that  the  property 
should,  if  possible,  be  bid  oflE  by  a  friend  of  theirs  at  a  low  bar- 
gain, and  resold  at  an  advanced  price  for  their  mutual  benefit,  and 
that  Melhado  acquired  his  title  only  in  pursuance  of,  and  for  the 
purpose' of  carrying  out,  such  plan.  Nevertheless  the  facts  of 
which  she  did  have  knowledge  suggest  just  such  a  schema  A 
trustee  does  not  ordinarily  allow  his  friend  to  bid  oflf  trust  property 
at  $7,500  less  than  its  value,  and  wait  for  the  first  payment  until 
he  can  advertise  and  negotiate  a  resale  at  an  advanced  price.  The 
sale  to  Waddell,  and  the  conveyance  subsequently  to  Melhado 
simultaneously  with  his  conveyance  to  her,  could  not  have  ap- 
peared to  Mrs.  Blood  and  her  agents  as  an  ordinary  business  trans- 
action, and  certainly  not  one  in  which  a  trustee,  acting  in  good 
faith,  would  be  likely  to  join.  It  certainly  suggests  the  query,  for 
what  reason  does  the  trustee  force  upon  the  market,  at  a  public  sale, 
this  property,  upon  which  there  is  an  outstanding  lease  for  three 
years?  And  why  does  he  allow  those  interested  in  the  lease  to 
bid  it  in  at  so  indadequate  a  price  ?  And  why,  instead  of  com- 
pelling them  to  perform  their  contract  and  close  their  bargain  by 
December  30th,  as,  under  his  bid,  Waddell  was  obligetl  to  do, 
does  he  wait  for  him  to  make  a  resale  at  an  advanced  price? 
What  are  the  necessities  that  require  the  trustee  to  sell  the  trust 
property  in  such  a  manner,  and  at  such  a  sacrifice?  She  made  no 
inquiry  whatever,  but  took  the  title  oflEered  her,  and  under  such 
circumstances,  in  my  judgment,  she  does  not  stand  in  the  position 
of  a  purchaser  in  good  faith. " 

It  seems  to  be  apparent  from  this  statement  that  the  court  was 
justified  in  holding  that  she  had  knowledge  of  such  facts  as  to  put 
her  on  inquiry  as  to  the  existence  of  some  right  or  title  in  conflict 
with  she  was  about  to  purchasa  That  being  so  Willliamson  y. 
Brown  is  authority  for  nis  further  holding  that  she  is  presumed 
aither  to  have 'made  the  inquiry,  and  ascertained  the  extent  of  such 
prior  right,  or  to  have  been  guilty  of  a  degree  of  negligence  equally 
fatal  to  her  claim  to  be  considered  a  bona  fide  purchaser.  The 
appellant,  however,  insists  that,  as  Mrs.  Blood  was  a  purchaser  for 
value,  her  title  can  only  be  affected  by  proof  of  actual  notice  of  an 
intent  by  Hernz  and  Melhado  to  defraud  the  trust  estate,— in 
other  words,  that  the  numerous  authorities  when  prior  to  and 
since  Williamson  v.  Brown  have  asserted  that  presumptive  notice 
will  operate  to  deprive  the  grantee  of  a  fraudulent  vendor  of  his 
purchase  have  no  application  to  a  purchaser  for  value ;  that  in 
such  a  case  actual  knowledge  will  alone  suffice.  The  decisions,  as 
we  read  them,  with  certain  exceptions  to  which  we  shall  advert, 
establish,  on  the  contrary,  the  general  rule  that  the  application  of 
the.  doctrine  of  presumptive  notice  is  not  prevented  by  a  valuable 
consideration.  The  fact  that  a  valuable  consideration  has  been 
paid  is  merely  a  circumstance  tending  to  show  that  the  purchaser 
did  not  have  notice  of  the  fraudulent  intent  of  his  grantor.  And 
it  constitutes  a  circumstance  to  which  much  weight  should  be 
given  in  considering  all  of  the  facts  and  circumstances  surround- 
ing  an  allegal   fraudulent  transaction,   because  it  is  difficult  to 


Digitized  by 


Google 


Sap.Ct]  Andeuson  v.  Blood  et  al  753 

-conceive  that  an  ordiaarily  prudeat  person  will  pay  all  that 
a  property  is  worth  when  he  has  reason  to  suspect  some  wrong- 
doing on  the  part  of  his  grantor  which  may  involve  him  in  liti- 
gat^ion,  and  possibly  lead  to  a  loss  of  the  property.  But,  while 
it  is  evidence  bearing  upon  the  question  of  notice,  it  in  no 
wise  affects  the  legal  consequence  of  taking  title  from  a  fraudu- 
lent grantor,  whether  the  purchaser  had  conscious  cogni- 
zance of  the  fraud,  or  the  established  facts  require  the  legal  infer- 
ence that  he  had  notice ;  for,  in  contemplation  of  law.  a  purchaser 
has  notice,  not  only  of  what  is  definitely  communicated  to  him, 
but  all  that  a  proper  use  of  that  information  would  enable  him  to 
obtain,  if  of  a  character  to  attract  the  attention,  and  stimulate  in- 
quiry on  the  part  of  an  ordinarily  prudent  man.  Support  for  this 
general  proposition  may  be  found  in  Williamson  v.  Brown,  supra; 
Acer  V.  WesicoU,  46  N.  Y.  384 ;  BaJcer  v.  Bliss,  39  id.  70 ;  Heed  v. 
Gannon,  50  id.  345 ;  Bennett  v.  J^uchan^  76  id.  386 ;  Kirsch  v. 
Tozier,  143  id.  390;  62  St  Rep.  439.  The  principal  case  relied 
upon  by  the  appellant  in  support  of  his  proposition  that  a  pur- 
chaser for  value  must  have  actual  notice  of  the  fraud  of  his  grantor 
is  Stearns  v.  Gage,  79  N.  Y.  102,  in  which  the  rule  of  Williamson 
V.  Brown  is  quoted  with  approval,  as  it  has  universally  been  by 
the  courts  of  "thi^  state.  The  court,  however,  did  say  that,  when 
a  valuable  consideration  has  been  paid,  actual  notice  is  required ; 
that  circumstances  to  put  the  purchaser  on  inquiry,  when  full 
value  has  been  paid,  are  not  sufficient  The  action  was  brought 
to  set  aside  deeos  of  real  estate  made  by  an  insolvent  debtor,  upon 
the  ground  that  they  were  fraudulent  as  against  creditors.  And 
the  court,  after  quoting  the  provision  of  the  statute  relating  to 
fraudulent  conveyances,  asserted  that: 

**  This  plainly  means  that  actual  notice  shall  be  given  of  the 
fraudulent  intent,  or  knowledge  of  circumstances  which  are 
equivalent  to  such  notica  Circumstances  to  put  the  purchaser 
on  inquiry,  when  full  value  has  been  paid,  are  not  sufficient" 

This  decision  seems  to  have  been  induced  by  the  wording  of 
the  statute,  but,  however  that  may  be,  it  created  an  exception  to 
the  general  rule  asserted  by  Williamson  v.  Brovm.  That  it  was 
not  intended  to  do  more  appears  not  only  from  the  fact  of  the 
citation  of  the  rule  of  Williamson  v.  Brown  in  the  opinion,  but, 
later  on,  that  court,  speaking  through  Judge  Rapallo,  in  Parker 
V.  Conner,  93  N.  Y.  118,  discussed  both  cases.  After  citing  the 
rule  stated  in  Williamson  v.  Brown,  and  that  case,  among  others, 
as  authority  for  it,  the  court  continued : 

"  The  questions  in  such  cases  are — First,  whether  the  facts  were 
sufficient  to  put  the  party  on  inquiry ;  and,  second,  did  he  fail  to 
exercise  due  diligence  in  making  the  inquiry?  An  affirmative 
answer  to  these  two  questions  charges  the  party  with  notice,  as 
matter  of  law ;  but  the  notice,  in  all  such  cases,  to  be  found  in 
the  books,  relates  to  some  actual  outstanding  title,  lien,  or  equi- 
table interest  Such  outstanding  rights  of  third  parties,  though 
prior  in  point  of  time  to  the  title  acquired  by  a  purchaser,  are 
often  cut  off  by  the  operation  of  the  recording  acts ;  and  the  doc- 
St.  Rep.,  Vol.  LXVI.        95 
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trine  of  constructive  notice  has  been  most  frequently  applied  to 
that  class  of  cases,  so  as  to  deprive  the  purchaser  of  the  protection 
which  those  acts  aflEord  to  purchasers  in  good  faith  and  without 
notice.  We  have  not  referred  to  any  case  where  the  doctrine  of 
constructive  notice  has  been  applied  so  as  to  charge  a  purchaser  of 
land,  who  has  paid  a  valuable  consideration,  and  was  in  fact  inno- 
cent of  any  guilty  knowledge,  with  notice  that  his  grantor  made 
the  conveyance  with  intent  to  defraud  creditors  at  large,  having 
no  special  lien  or  equity." 

Thus  the  court  distinctly  marked  out  the  limitations  of  Stearns 
V.  Oaye,  and  recognized  Williamson  v.  Brown  as  authority  for  the 
general  rule  which  includes  cases  like  this,  where  an  equitable  in- 
terest is  affected  by  the  conveyance.  Farley  v.  Carpentei'^  27  Han, 
359,  was  within  the  exception,  and  therefore  governed  by  Steams 
V.  Oage.  Jacobs  v.  Morrison,  136  N.  Y.  101 ;  49  St.  Rep.  83,  was 
an  action  to  recover  a  deposit  of  purchase  money,  on  the  ground 
that  the  proposed  vendors  title  was  affected  by  fraud  against  tlie 
general  creditors  of  his  vendor.  Naturally,  therefore,  Stearns  w 
Oage  was  invoked  as  authority  for  the  legal  proposition  involved, 
with  its  assertion  that  notice  of  fraud,  to  be  effectual  to  avoid  the 
title,  must  be  actual.  But  the  learned  judge  who  delivered  the 
opinion  of  the  court  was  careful  to  make  clear  that  he  intended 
it  to  be  understood  that  the  term  "actual  notice"  was  used  in  a 
sense  broad  enough  to  include  presumptive  notice,  for  he  said : 

"As  well  under  the  statute  as  at  common  law,  circumstances  to 
put  the  purchaser  on  inquiry,  who  pays  full  value,  are  sufficient 
to  affect  the  title  unless  they  are  equivalent  to  a  notice  of  fraudu- 
lent intent" 

Bush  V.  Roberts,  111  N.  Y.  278;  19  St  Rep.  122,  is  the  only 
other  case  cited  by  appellant  where  the  controversy  related  to  real 
property,  and,  as  it  was  an  action  by  a  creditor  to  set  aside  a  con* 
veyance  on  the  ground  that  it  was  made  with  intent  to  defraud  the 
creditors,  it  Was  within  the  exception  created  by  Stearns  v.  Oage. 
It  follows  that  the  special  term  aid  not  err  in  invoking  the  rule  of 
Williamson  v.  Brown. 

It  is  suggested,  rather  than  insisted  upon,  that  the  proceedings 
had  on  the  compulsory  accounting  of  the  trustee  are  res  judicata 
of  the  matter  involved  in  the  present  issue.  There  are  sevend 
reasons  why  that  adjudication  is  not  a  bar  to  this  action.  It  is 
true  that  oojections  were  made  on  the  accounting  that  Hernz,  in 
violation  of  his  duties  as  trustee,  had  permitted  this  property  to 
be  sold  at  much  less  than  its  actual  value,  and  that  they  were  sub- 
sequently, but  after  evidence  had  been  taken,  withdrawn.  Bat 
the  remaindermen  were  not  represented  on  the  accounting.  Neither* 
of  the  defendants  Blood  or  Koss  was  a  party  to  the  proceeding, 
nor  in  any  way  in  privity,  as  to  the  matters  therein  adjudicated, 
with  any  of  tliose  who  were  parties;  and  necessarily  the  effect  of 
the  alleged  fraud  upon  the  title  of  Mra  Blood  and  her  vendee 
was  not  adjudicated.  Fannie  K.  Koss,  the  present  holder  of  the 
legal  title,  is  a  daughter  of  Mrs.  Blood ;  and  as  she  did  not  pay 
any  money  for  the  property  the  court  held  that  her  title  was  no 
better  than  that  of  her  grantor,  because  not  a  purchaser  tor  value. 


Digitized  by 


Google 


Sup.Ct]  Andebson  v.  Blood  et  al  755 

The  trial  court,  however,  found,  at  the  defendant's  request,  "  that 
the  consideration  for  the  said  conveyance  was  the  consideration 
of  blood  relationship  and  the  approaching  marriage  of  her  said 
daughter  to  Charles  E.  Koss."  If  the  record  were  otherwise 
Bilent  upon  this  subject,  an  interesting  question  would  be  pre- 
sented,— whether  Mrs.  Koss  should  not  be  held  to  be  a  purchaser 
for  value.  Marriage  is  a  valuable  consideration,  and  it  has  been 
held  ihat  a  voluntary  conveyance,  intended  as  a  settlement  for 
a  child  of  the  grantor,  which  is,  as  against  a  subsequent  pur- 
chaser, void,  may  be  validated  by  a  valuable  consideration  inter- 
vening, and  that  such  consideration  is  furnished  if  a  person  be 
induced  to  marry  her  on  account  of  the  provisions  made  for  her 
in  the  deed.  Sierry  v.  ArdeUy  1  Johna  Ch.  261.  An  ante-nuptial 
settlement  of  lands,  though  made  by  the  settler  with  the  design 
of  defrauding  his  creditors,  will  not  be  set  aside  in  the  absence 
of  the  clearest  proof  of  his  intended  wife's  participation  in  the 
fraud.  Preioit  v.  Wilson^  103  U.  S.  22.  Other  cases  illustrative 
of  the  general  proposition  that  marriage  constitutes  a  valuable 
consideration.  Peck  v.  Vandemark^  99  N.  V.  29 ;  and  Wright  v. 
Wrighty  54  id.  437.  But  there  stands  in  the  way  of  considera- 
tion of  this  question  the  fact  that  this  finding  constitutes  an  ex- 
ception to  the  general  rule  which  requires  appellate  courts  to  be 
governed  by  the  findings  made,  unless  they  are  against  the  weight 
of  evidence.  The  record  discloses  that  in  the  early  part  of  the 
trial  certain  questions  relating  to  the  admissibility  of  testimony 
were  raised,  which  led  to  a  discuosiou  between  court  and  counsel 
whether  Mrs.  Koss  was  a  bona  fide  purchaser  for  valua  And  one 
of  the  results  of  that  discussion  was  the  following  admission, 
which  was  placed  upon  the  record : 

"It  is  admitted  that  Mrs.  Koss  has  the  title  by  gift  for  a  good 
consideration,  she  being  the  daughter,  and  the  consideration  one 
of  blood  instead  of  monev." 

By  this  admission  the  element  of  marriage  was  entirely  elininated 
from  the  question  of  consideration,  and  it  was  conceded  that  the 
onlv  consideration  was  one  of  blood.  This  admission  the  plaint- 
iff had  a  right  to  rely  upon,  and  he  did,  offering  no  further  evi- 
dence upon  the  subject  The  defendants  apparently  had  no 
thought  of  changing  their  position  during  the  progress  of  the  trial 
for  we  find  no  request  to  change  the  form  of  the  admission  which 
thev  had  formally  made  in  open  court,  nor  do  we  find  from  the 
oral  testimony  of  witnesses  that  any  open  effort,  was  made  to 
inject  into  the  record  a  further  element  of  consideration.  Under 
sucli  circumstances  the  party  making  the  admission  is  bound  by 
it,  and  cannot  thereafter  contest  it  in  the  action.  An  appeal  to 
findings  of  fact  by  the  court  which  seem  to  contradict,  qualify  or 
limit  the  admission  made  will  not  avail  him.  OUvtr  v.  Bennett, 
65  N.  Y.  559.  As  the  judgment  requires  the  plaintiff  to  reimburse 
the  defendants  Blood  and  Koss  for  the  moneys  invested  by  them, 
and  to  place  them  in  statu  quo^  they  have  no  just  ground  of  com- 
plaint    I  advise  an  affirmance  of  the  judgment 

Van  Brunt,  P.  J. — I  cannot  concur  in  the  conclusion  arrived 
at  by  Mr.  Justice  Parker  in   tliis  case.     Conceding  the  law  as 
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stated  by  him, — that  actual  notice  to  Mrs.  Blood  or  her  agents  was 
not  necessary,  but  only  the  existence  of  such  facts  as  would  put 
them  upon  inquiry, — it  does  not  seem  to  me  that  such  inquiry 
would  have  developed  such  a  condition  of  affairs  as  would  impeach 
her  title.  It  seems  to  me  that  the  learned  judge  below  arrived  at 
the  conclusion  reached  by  him  by  considering  the  property  to  be 
of  a  value  which  is  not  established  by  the  testimony,  and  by  hold- 
ing Mrs.  Blood  responsible  for  knowledge  which  might  possibly 
have  been  acquired  by  a  person  not  her  agent  It  is  expressly 
stated  by  the  learned  justice  that  Mr.  Waddell,  who  examined  the 
title  of  this  property  upon  a  loan  by  his  client  thereon,  was  the 
attorney  and  agent  of  Mrs.  Blood.  An  examination  of  the  record 
shows  that  Mr.  Waddell  held  no  such  relation  to  Mrs.  Blood  He 
did  not  examine  the  title  for  her.  It  is  true  that  she  paid  him  his 
Expenses  and  commissions  on  the  examination  of  that  titla  But 
in  such  examination  he  was  representing  his  client  the  mortgagee, 
who  proposed  to  loan  the  money  upon  the  property,  and  not  Mrs. 
Blooa ;  and  he  did  not  become  her  agent  by  reason  of  the  fact  that 
she  was  satisfied  to  take  the  property  without  any  further  exami- 
nation by  a  lawyer  employed  by  herself* 

It  further  appears  that  the  learned  trial  justice  found  the  value 
of  this  property  at  the  time  of  this  purchase  by  Mrs.  Blood  to  have 
been  the  sum  of  $46,000;  and  that  was  considered  a  suspicious  cir- 
cumstance, in  that  it  was  boucht  below  the  market  price,  and 
should  have  induced  inquiry  andexcited  suspicion,     I  have  exam- 
ined the  record  in  vain  to  find  any  proof  of  an/  soch  valua     It  is 
true  that  a  witness  by  the  name  of  Youman  »wore  this  property 
to  be  of  the  value  of  $52,500.     But  it  is'  evident  that  this  witness 
;vas  perfectly  willing  to  fulfill  his  contractof  swearing  to  the  valae 
-^o£  i-^is  property  with  or  without  any  information  on  the  subject, 
and  with  or  without  any  foundation  for  his  opinion.     He  shows 
upon  his  cross-examination  that  he  wa»  ignorant  of  any  transac- 
tion in  respect  to  property  in  that  neighborhood.     He  lien  testi- 
fies that  he  makes  up  his  mind  in  regai-d  to  the  value  of  the  prop- 
erty because  of  his  knowledge  of  the  rental  of  the  property  and  the 
taxes  which  were  paid  thereon, — ^not  the  taxes  which  were  paid  in 
1887  and  1888,  but  the  taxes  which  wei^e  paki  at  the  time  at  which 
he  was  testifying.     He  testifies  that  he  was  lold  that  this  property 
was  rented  for  $4,000  or  $4,500,  and  that  the  taxes  at  the  present 
time  were  about  $500,  and  that  it  was  upon  this  basis  that  he  made 
up  his  valuation.     But  when  he  ascertains  that  the  rental  of  $4,000 
•  or  $4,500  was  of  a  furnished  house,  and  not  of  a  house  unfur- 
nished, he  is  entirely  equal  to  the  occasion.     He  says :  "I  was  not 
governed  by  the  fact  of  the  rental  at  all     I  made  my  valuation  in- 
3epeadentof  that;  not  governed  by  anythiug  that  was  told  to  roe 
in  reo-ard  to  the  rent,"— exactly  contrary  to  that  which  he  had 
previously  testified.     And  this  witness,  prevari-eating  as  he  evi- 
vlently  did,  is  considered  to  have  established  a  foiandation  of  value 
()£  this  property,  not  of  $52,500,  but  of  $45,000;— a  sort  of  halfway 
house  between  his  estimate  and  that  of  a  witness  examined  on  the 
part  of  the  defendant  who  liad  great  experience  in  the  sale  of  real 
estate,  as  an  auctioneer  and  real  estate  agent,  and  he  testified  that 
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its  value  was  $37,500,  and  that  he  had  sold  property  equally  good 
for  that  price.  Now,  if  this  plaintiff  was  seeking  to  impeach  this 
sale  on  the  ground  of  inadequacy  of  consideration,  be  was  bound 
to  establish  it  by  at  least  credible  testimony,  and  not  by  prevaricat- 
ing witnesses.  Interests  of  purchasers  of  real  estate  cannot  be  taken 
away  from  them  by  evidence  of  such  a  character.  It  may  be  that  in- 
adequacy of  consideration  cannot  be  made  available  in  an  action  of 
this  character.  Truesdak  v.  Sarles,  104  N.  Y.  164;  5  St  Rep.  565. 
But  it  must  be  borne  in  mind  that  the  title  of  Mrs.  Blood,  in  re- 
spect to  this  real  property,  cannot  be  impeached  unless  the  evi- 
dence requires  the  finding  of  an  unlawful  combination  between 
the  former  trustee  and  Melhado  in  respect  to  this  sale.  It  is  not 
enough  that  the  trustee  has  acted  improvidently,  or  has  *  made  a 
sale  when  the  property  was  not  in  such  condition  that  it  would 
bring  its  largest  price,  because  of  leases  thereon.  But  it  must  be 
found  that  there  was  an  understanding — a  fraudulent  scheme — 
between  the  trustee  and  the  purchasers  at  the  auction  sale  that  it 
should  be  bid  in  for  their  benefit.  I  have  searched  the  record  in 
vain  for  any  evidence  of  any  such  scheme  or  understanding.  The 
only  possible  particle  of  evidence  is  that  the  premises  were  struck 
off  at  the  auction  sale  for  $32,500,  and  were  subsequently  sold  by 
the  purchasers  to  Mrs.  Blood  for  $40,000.  It  is  in  evidence  that 
the  auction  sale  was  fairly  conducted.  Publicity  was  given  to 
the  sale,  but  it  is  in  evidence  that  parties  who  had  their  eye  on 
this  property  were  present,  evidently  desirous  of  acquiring  it,  but 
not  yet  exactly  ready  to  purchase.  In  fact,  the  representative  of 
the  very  purchasers  who  contract  to  purchase  with  Mrs.  Blood 
has  brought  about  this  litigation  was  present  at  the  sale,  and  says 
that  it  was  fairly  conducted  ;  that  there  was  no  secrecy,  nothing 
in  the  world  aoout  it  to  excite  suspicion,  and  the  property  was 
struck  off  in  the  usual  way. 

But  it  is  said  by  the  learned  judge  in  the  court  below  that  it  is 
evident  that  the  purchasers  at  the  auction  sale  never  intended  to 
take  the  title,  and  that  they  never  did  until  they  got  a  purchaser. 
As  it  has  been  held  by  the  court  of  appeals  in  Frace  v.  Railroad 
Co.,  143  N.  Y:  182  ;  62  St  Rep.  166;  that  we  may  ti^ke  judicial 
notice  of  the  fact  that  certain  spark  arresters  are  in  common  use 
upon  engines  or  locomotives,  I  think  the  court  may  also  take  ju- 
dicial notice  that  it  is  not  an  uncommon  occurrence,  by  any  means, 
for  a  party  to  make  a  contract  for  the  purchase  of  real  estate,  ex- 
pecting to  resell  the  same  at  a  profit  before  he  is  compelled  to  com- 
plete under  his  contract  If  such  a  circumstance  is  to  invalidate 
transactions  in  real  estate  by  means  of  suits  brought  years  there- 
after, there  will  not  be  much  speculating  in  real' estate  in  the  city 
of  New  York.  The  evidence  shows  that  a  reputable  and  careful 
attorney  (Mr.  Waddell),  in  the  examination  of  this  title,  saw  noth- 
ing suspicious  in  regara  tothe  circumstances  attending  it  to  call 
for  special  inquiry  :  and  it  should  take  no  slight  evidence  to  im- 
peach the  title  of  a  purchaser  who  has  paid  a  fair  consideration 
for  the  property  bought 

There  is  another  feature  in  this  case  which  seems  to  have  been 
lost  sight  of.     These  suspicious  circumstances,  if  any  existed,  in 
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reference  to  this  title,  came  to  the  knowledge  of  the  agent  of  Mrs. 
Blood,  if  at  all,  at  the  moment  of  closing  the  title  They  had  no 
time  to  think  about  them,  to  cogitate  over  them,  to  come  to  con- 
clusions after  deliberations,  and  to  study  out  the  various  suspicious 
points  by  means  of  which  it  is  now  sought  to  invalidate  the  title 
they  then  procured.  They  were  first  revealed  then  and  there,  and 
neither  Mr&  Blood  nor  her  agents  had  any  time  to  ponder  over 
these  thin^,  and  weigh  them,  and  determine  as  to  whether  thej 
may  have  oeen  suspicious  or  not  And  yet  the  mental  proceasn 
of  these  people  are  judged  by  what  we  say  they  should  have  been, 
we  having  had  the  opportunity  to  deliberate  and  ponder  over  the 
transaction.  The  very  statement  of  the  learned  trial  fudge  shows 
conclusively  that  the  plaintiff  was  not  entitled  to  a  judgment  He, 
sitting  as  a  judge,  says  at  the  end  of  the  plain tiff*s  case,  "  It  seems 
to  me  now,  that  there  is  hardly  proof  enough  here  to  show  that 
this  woman  had  reason  to  believe  that  there  was  any  fraud  going 
on  against  the  cestuis  que  trustenC^  Why  should  he  expect  these 
purchasers,  in  the  haste  of  closing  the  title,  to  have  come  to  the 
conclusion  that  such  fraud  existed?  Hearing  the  evidence,  hav- 
ing his  attention  called  to  the  fact  that  fraud  was  claimed,  yet  he 
is  not  so  impressed  by  the  evidence  but  that  he  states  that  he  does 
not  think  tnat  there  is  any  proof  showing  that  Mrs.  Blood  had 
any  reason  to  believe  that  there  was  any  fraud  going  on  against 
the  cestuis  que  truslent  There  was  nothing  developed  on  the  de- 
fendants' case  which  strengthene<i  the  proof  upon  the  part  of  the 
plaintiff ;  and  it  is  only  upon  reflection,  and  turning  over  and  con- 
sidering the  facts,  that  the  judge  comes  to  the  conclusion  that 
there  was  sufficient  to  put  the  purchaser  upon  inquiry.  When 
did  the  purchaser  have  any  time  before  closing  this  purchase  to 
turn  this  over,  to  consider  it,  to  place  this  aijd  that  fact  together, 
and  to  form  a  conclusion? 

It  seems  to  me  also,  that  Mr.  Justice  Parker  is  in  error  in 
holding  that,  because  of  the  stipulation  contained  in  the  case,  the 
question  as  to  whether  the  conveyance  by  Mi^  Blood  to  Mrs. 
Koss,  her  daughter,  on  her  approaching  marriage,  was  for  a  good 
consideration,  was  eliminated  from  the  case.  The  learned  judge 
below  found  that  the  consideration  for  said  conveyance  was  the 
consideration  of  blood  relationship,  and  the  approaching  marriage 
of  her  said  daughter  to  Charles  E.  Kosa  The  stipulation  did  not 
impeach  this  statement  contained  in  the  deed.  The  learned  trial 
judge,  in  making  his  findings,  did  not  so  think.  All  that  the  stip- 
ulation amounted  to  was  that  Mrs.  Koss  did  not  pay  any  money 
for  the  property.  It  in  no  way  affected  the  question  presented  as 
to  a  marriage  settlement  But  it  is  not  necessary  to  discuss  this 
proposition,  because  the  plaintiff  entirely  failed  to  make  out  a 
case.  Indeed,  the  whole  ground  for  this  action  rests  upon  the 
fact  that  a  purchaser  desirious  of  procuring  this  property  for  a 
particular  purpose  was  willing  to  pay  an  exorbitant  pnce  for  the 
same,  beyond  all  question  far  above  its  ordinary  value.  I  do  not 
think  that  this  should  justify  the  impeaching  of  this  title  years 
after  it  has  been  taken.  The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellants,  to  abide  the  event 
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O^Brien,  J, — While,  in  the  proper  action,  the  evidence  might 
justify  a  recovery  against  the  trustee  or  the  purchaser  at  the  auc- 
tion sale  for  the  profits  realized  upon  the  sale  to  Mra  Blood,  it  is 
insufficient  to  warrant  the  conclusions  that  Mrs.  Blood  was  not  a 

Purchaser  in  good  faith,  for  value,  or  that  the  title  of  Mrs.  Koss, 
er  daughter,  was  invalid  as  against  the  beneficiaries.  I  there- 
fore concur  with  the  presiding  justice  for  a  reversal  of  the  judg- 
ment 


EoMAN  Catholic  Church  of  the  Transfiguration,  Prff, 
V,  Nathaniel  Niles,  Deft 

'(Supreme  Court,  Chn&ral  Ihnn,  Fir9t  Department,  Filed  April  11,  1896,) 

"Taxes— Transfer — Exemptions. 

Chapter  169  of  1892  exempts  from  the  transfer  tax  a  devise  to  a  bishop, 
where  the  tax  was  due  but  had  not  been  paid  at  the  time  said  act  was 
passed. 

CoNTROTERSY  submitted  without  action  on  an  agreed  state- 
ment of  facts. 

F.  J.  McLoughlin,  for  prflf ;  Joseph  K  Tuiile^  for  deft. 

Van  Brunt,  P.  J. — The  plaintiff  in  this  action  on  the  20th  of 
July,  1894,  contracted  with  the  defendant  to  sell  to  him  certain 
premises  in  the  city  of  New  York.  The  defendant  objected  to 
the  title,  upon  the  ground  that  it  was  liable  to  an  inheritance  tax. 
The  property  in  question  belonged  to  John  McCloskey,  cardinal 
archbishop  of  New  York,  at  the  time  of  his  death,  on  the  10th  of 
October,  1885.  By  his  will  Cardinal  McCloskey  devised  all  his 
estate  to  Archbishop  Corrigan,  of  the  city  of  New  York,  Bishop 
Xioughlin,  of  Brooklyn,  and  Bishop  McNiernay,  of  Albany,  as 
joint  tenants,  and  not  as  tenants  in  common.  On  the  2d  of  Janu- 
ary, 1886,  Bishop  McNiernay  conveyed  to  Archbishop  Corrigan 
all  his  interest  in  said  real  estate ;  and  on  the  19th  of  January, 
1886,  Bishop  Loughlin  made  a  similar  conveyance.  On  the  19th 
of  February,  1886,  Archbishop  Corrigan  conveyed  the  premises 
in  question  to  the  plaintiflE.  At  the  time  of  the  death  of  Cardinal 
McCloskey  the  collateral  inheritance  act,  passed  on  the  10th  of 
June,  1885,  was  in  operation,  and  the  real  estate  bequeathed  by 
him  was  liable,  to  such  tax.  No  tax,  however,  was  ever  paid 
upon  the  same.  On  the  19th  of  March,  1892,  an  act  of  the  legis- 
lature became  a  law  (chapter  169,  Laws  1892),  whereby  the  sec- 
tion of  the  act  of  1885  designating  the  property  to  be  taxed  was 
amended,  and  the  following  clause  was  inserted  therein:  "Pro- 
vided, further,  that  any  property  heretofore  devised  or  bequeathed 
to  any  person  who  is  a  bishop  or  to  any  religious  corporation 
shall  be  exempted  from,  and  not  be  subject  to  the  provisions  of 
this  act.**  It  is  claimed  upon  the  part  of  the  defenaant  that  the 
act  in  question  did  not  apply  to  those  cases  where  the  tax  had  be- 
come due,  but  had  not  been  paid,  but  to  those  cases  where  no  ap- 
praisement could  be  made,  nor  any  tax  imposed,  immediately 
upon  the  death  of  the  testator,  because  of  the  want  of  vesting  of 
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the  estate  so  that  its  value  could  be  ascertained.  Upon  the  other 
hand,  it  is  claimed  that  the  act  was  intended  to  and  did  apply  to 
all  cases  falling  within  the  exemption.  The  claim  for  the  pay- 
ment of  this  tax  was  one  upon  the  part  of  the  state,  which  the  state 
had  an  undoubted  right  to  release  if  it  desired  so  to  do  ;  and  the 
only  question  which  can  be  raised  is,  was  there  an  intention  to 
make  an  exemption  as  to  property  which  had  passed  to  a  devisee 

f)rior  to  the  passage  of  the  amendment?  It  seems  to  us  that  the 
anguage  of  the  statute  is  explicit  on  this  point.  It  is,  "any 
property  heretofore  devised  or  bequeathed."  It  is  a  familiar  rule 
of  law  that  a  will  speaks  from  the  death  of  the  testator.  It  has  no 
legal  effect  or  existence  prior  to  that  time  ;  and  although  in  such 
a  will  property  may  be  described,  and  may  by  its  terms  be  be- 
queathed, It  is  entirely  inoperative,  and  confers  no  rights,  until  the 
death  of  the  testator,  and  such  property  cannot  be,  by  any  stretch 
of  the  imagination,  said  to  be  devised  or  bequeathed.  It  can  only 
be  said  after  the  death  of  the  testator  that  it  is  devised  and  be- 
queathed. The  language  of  the  act  is  that  property  which  had 
tneretofore  been  devised  or  bequeathed  should  be  exempt  The 
claim  upon  the  part  of  the  defendant  that  this  language  was  in- 
tended to  apply  only  to  those  cases  where  it  had  been  impossible 
to  assess  the  tax,  because  no  appraisement  could  be  made,  is  not 
borne  out  by  anything  contained  in  the  statute.  It  applies  to  all 
sorts  of  property  in  possession  or  in  expectancy,  and  makes  no 
distinction ;  and  it  was  the  evident  intention  of  the  legislature  to 
release  property  which  had  been  thus  devised  from  the  provisions 
of  the  inheritance  tax  act,  whether  such  devise  had  become  operat- 
ive prior  to  the  passage  of  the  act  or  subsequent  thereto.  If  our 
construction  of  the  act  is  correct,  then  there  is  no  power  upon  the 

Eart  of  the  state  now  to  collect  such  tax,  its  right  naving  been  re- 
jased  by  an  effective  legislative  act,  and  the  plaintiff  is  entitled 
to  judgment  with  costs. 
All  concur. 

William  Guilford,  Kesp't,  v.  Morris  C.  Mulkin,  App'lt 

{Supreme  Oourt,  General  Term,  Fifth  Department,  Filed  April  IS,  1896.) 

1.  Payment— Note. 

The  giving  of  the  purchaser's  promissory  note  for  the  price  of  the  prop* 
erty  sold,  at  the  time  of  the  sale,  is  not  a  payment. 

2.  Same. 

If  the  note  is  not  paid  when  due,  the  creditor  can  sue  on  the  original 
obligation. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

S,  McArihur  Norton^  for  pl'ff;  Rufus  Scotty  for  deft. 

Ward,  J. — This  was  an  action  tried  at  the  Allegany  circuit  in 
January,  1894.  The  plaintiff's  complaint  alleged  the  sale  and  de- 
livery by  him  to  the  defendant  on  the  13th  of  September,  1886,  of 
a  pair  colts  of  the  value  and  agreed  price  of  $255,  to  be  paid  for 
in  three  months,  with  interest ;  that  the  same  had  not  been  paid , 
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and  plaintiff  demanded  judgment.  The  answer  of  the  defendant 
contained  no  general  denial,  but  alleged  that  at  the  time  of  the  sale 
of  the  colts  the  defendant  made  and  delivered,  in  satisfaction  of 
the  purchase  price  of  the  colts,  to  the  plaintiff,  the  defendant'^ 
promissory  note,  whereby  he  promised  to  pay  in  three  months  the 
$255,  with  interest,  and  denied  that  he  had  agreed  to  pay  for  the 
colts  in  any  other  way  than  by  the  note.  Upon  the  trial  the  plain- 
tiff brought  the  note  into  court,  and  offered  to  surrender  it  to  the 
defendant,  and  have  it  canceled.  No  evidence  was  given  on  be- 
half of  the  plaintiff,  but  the  defendant  testified  in  his  oWn  behalf, 
substantially,  that,  at  the  time  he  bought  the  colts,  he  gave  the 
note  set  forth  in  the  answer,  and  that  it  had  not  been  paid.  It 
did  not  appear  that  the  plaintiff  had  negotiated  the  note.     The 

Slaintiff  asked  for  the  direction  of  a  verdict  for  himself,  and  the 
efendant  moved  for  the  direction  of  a  verdict  for  the  defendant. 
Neither  party  asked  to  go  to  the  jury.  No»agreement  was  proved 
that  the  plaintiff  was  to  take  the  note  in  payment  for  the  colte. 
The  court  directed  a  verdict  for  the  plaintiff  The  defendant  al- 
leges that  the  eri-or  was  committed  by  the  trial  court  because  the 
only  contract  of  payment  made  by  the  defendant  was  to  pay  the 
note,  and  that  the  action  should  have  been  brought  on  the  note^ 
which  was  the  plaintiff's  only  remedy.  This  contention  cannot  be 
sustained.  The  giving  of  the  purchaser's  promissory  note  for  the 
price  or  the  property  sold,  at  the  time  of  the  sale,  is  not  a  pay- 
ment If  credit  is  given  upon  the  sale,  which  is  evidenced  by  the 
Eromissory  note,  the  seller's  remedy  is  suspended  until  the  note 
ecomes  due.  The  note  is  but  a  written  security  for  the  debt,  and 
only  extinguishes  ft  upon  payment  The  debt  is  not  merged  in 
the  note.  If  the  note  is  not  paid  when  due,  the  security  is  dishon- 
ored, and  the  suspended  time  of  payment  ended,  and  the  debt  still 
remains,  and  the  creditor  can  sue  on  the  original  obligation.  These 
considerations  apply  where,  as  in  this  case,  the  security  is  not 
negotiated  by  the  creditor.  If  the  debtor  claims  that  his  written 
promise  to  pay  accomplished  the  payment,  he  must  show  that  his 
promise  has  been  performed.  He  cannot  pay  his  debts  with  a 
oroken  promise.  W  hatever  may  be  the  rule  in  other  states,  or  the 
views  expressed  by  elementary  writers  upon  this  subject,  the  fore- 
going undoubtedly  gives  the  law  in  this  state.  Iron  Co,  v.  Walker^ 
76  N.  Y.  521,  524,  and  cases  cited;  Edw.  Bills  &  N,  (2d  Ed.)  192, 
and  note;  Uughes  v.  Wheeler,  8  Cow.  77;  Hill  v.  Beehe,  13  N.  Y. 
556;  Muldon  v.  Whitlock,  1  Cow.  290;  Coombs  v.  Bateman,  10  Barb. 
573.  Both  parties  having  asked  for  a  direction  of  a  verdict,  the 
court  determined  any  question  of  fact  in  the  case,  upon  the  evi- 
dence in  the  place  of  the  jury;  and,  if  there  were  any  questions  of 
fact,  they  have  been  determined  against  the  defendant,  who  was  the 
sole  witness  in  his  own  behalf,  and  is  conclusive  here  The  motion 
for  a  new  trial  should  be  denied,  with  costs  to  be  paid  by  the  de- 
fendant;  and  the  plaintiff  have  judgment  on  the  verdict 
All  concur. 
St.  Rep.,  Vol.  LXVI.        96 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  JoHK 
C.  Spooner,  as  Administrator,  etc. 

{Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  1£,  1895,) 

EXSCUTORS— AOCOUNTINO. 

An  allowance  for  counsel  fees  can  in  no  event  be  made  to  the  r^^iesenta- 
tive  until  he  has  actually  paid  them. 

Appeal  from  a  decree,  rejecting  certain  counsel  fees  and 
charges. 

J.  Bosencrans,  for  app'lt;  J,  F.  Pa/rkhwraty  for  resp't 

Ward,  J.— Dan  E.  Spooner  died  about  the  23d  of  July,  1871, 
leaving  a  last  will  and  testament  John  McDougall,  of  Homells- 
ville,  was  appointed  executor  of  said  will,  and  qualified  as  such, 
and  discharged  his  duties  until  his  death,  which  occcrred  on  the 
12th  of  November,  1888.  Jane  McDougall  and  Shirley  E  Brown 
were  appointed  his  administrators.  Spooner  left,  him  surviving, 
his  mother,  brother,  who  is  the  present  administrator,  and  Cornelia 
Spooner,  a  widow,  who  is  the  respondent  here.  They  were  all 
legatees  under  the  will.  The  executor  paid  the  legacies  to  the 
mother  and  brother,  and  the  interest  on  the  legacy  of  the  widow 
<iown  to  the  time  of  his  death.  The  widow,  by  the  will,  was  given 
the  interest  on  $6,000;  the  fund  to  go  to  appellant  upon  the  death 
of  the  widow.  The  administrator  of  McDougall  paid  the  interest 
to  the  widow  until  November  1,  1890,  when  the  appellant  was  ap- 
pointed administrator  with  the  will  annexed.  He  then  resided  at 
Auburn,  in  this  state.  He  retained  counsel  there  in  the  matter 
(Mr.  Rosencrans).  The  administrators  of  the  McDougall  and  the 
appellant  adjusted  the  matter  of  the  legacy,  and  agreed  that  $6,000 
belonged  to  the  estate  of  Dan  E.  Spooner.  The  appellant  claimed 
the  custody  of  the  fund,  and  that  it  should  be  paid  over  to  him, 
iind  he  paid  the  widow  the  interest  The  widow  refused,  and  the 
matter  was  submitted  to  the  surrogate's  court  of  Steuben  county, 
and  that  court  held  that  the  appellant  was  not  entitled  to  the 
■custody  of  the  fund.  From  that  decision  the  appellant  appealed  to 
the  general  term,  where  the  surrogate  was  sustamed.  The  appel- 
ant further  appealed  to  the  court  of  appeals,  where  the  decision  (rf 
surrogate  ana  the  general  term  was  reversed,  with  costs  in  favor 
of  the  appellant,  and  the  court  of  appeals  directed  the  surrogate 
that,  "if  the  administrator  had  made  any  disbursements  or  incurred 
any  obligations  for  which  the  estate  was  properly  chargeable,  he 
should  have  the  opportunity  of  proving  the  facts,  and  having  a 
decree  made  for  their  payment  out  of  the  estate."  Rosencrans  was 
the  attorney  who  conducted  the  appeals  for  John  C.  Spoooer. 
After  the  entry  of  the  court  of  appeals  judgment,  Mr.  Rosencrans 
rendered  bill  against  the  administrator,  commencing  with  Novem- 
ber 14,  1890,  and  ending  with  February  20,  1894,  amounting  to 
$1,023.35,  general  term  and  court  of  appeals,  $150  of  which  was 
denominated  **counsel  fee  at  general  term  and  court  of  appeals." 
There  was  charged  in  this  account  for  ten  trips  going  from  Au- 
burn to  Bath,  and  once  to  Hornellsville,  for  twenty -two  days*  ser- 
vice, at  $15  per  day,  amounting  to  $330.     Twenty  dollars  is 
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charged  for  making  brief  on  settlement.  Thirty  dollars  is  charged 
'  for  *'making  brief  on  accounting.'*  Fifty  dollars  is  charged  for 
**counsel/'  Seventy-six  dollars  and  sixty-seven  cents  is  chibrged 
for  expenses  of  this  attorney  in  these  various  trips.  Thei«  does 
not  seem  to  have  been  any  serious  controversy  until  the  question 
arose  before  the  surrogate  as  to  who  was  entitled  to  the  fund  of 
$6,000.  That  controversy  as  before  said,  went  tlirough  to  the 
court  of  appeals,  for  which  the  said  attorney  collected  the  taxable 
costs,  be  being  successful.  What  the  $160  counsel  fee  or  the  $50 
counsel  fee  was  for  does  not  distinctly  appear,  except,  generally, 
that  Mrs.  Rosencrans  claimed  them,  and  they  were  allowed  to  him. 
After  the  decision  of  the  court  of  appeals,  evidence  was  taken  be- 
fore the  surrogate  as  to  these  claims.  The  appellant  and  his  at- 
torney were  sworn  as  witnesses.  1  cannot  find  fiom  a  close  ex- 
amination of  the  papers  that  the  administrator  had  paid  any  of 
these  claims  to  his  attorney.  The  surrogate,  after  a  careful  ex- 
amination of  the  claims,  allowed  $35  forgoing  to  Bath  and  Horn- 
ellsville  on  the  first  occasion,  where  the  attorney  had  charged  $60, 
and  allowed  $60  for  the  services  of  the  attorney  upon  the  account- 
ing, and  also  allowed  the  $150  counsel  fee,  which  should  also 
cover  certain  items  in  the  charge ;  allowed  the  $76.67  expenses 
that  the  attorney  claimed  he  had  incurred.  A  former  decree  of 
the  surrogate's  court  had  allowed  Rosencrans  $50,  which  covered 
some  of  the  services  charged  in  the  bill ;  so  that  altogether  the  at- 
torney had  received,  besides  his  expenses  of  $76.67  and  .besides 
the  costs  on  the  appeals,  $295,  making  a  total  of  $586.68  besides 
expenses.  The  surrogate  deemed  this  a  sufficient  compensation 
for  all  the  services  and  expenses  of  the  attorney,  and  rejected  the 
rest  of  the  claim.  The  surrogate  also  allowed  the .  travelling  fees 
and  expenses  of  the  administrator,  himself,  of  $59.63,  in  and  about 
this  business. 

The  expenditures  to  be  allowed  in  such  cases  by  the  surrogate 
must  be  reasonable  and  necessary,  of  which  the  surrogate  must 
necessarily  be,  to  a  a  great  extent,  the  judge.  He  is  familiar  with 
the  services  rendered,  their  character,  and  the  necessity  for  them. 
The  rule  is  well  settled  that  in  no  event  can  an  allowance  be  made 
to  a  representative  for  an  administrator's  expensea— e.  g,  counsel 
fees — until  it  is  actually  paid.  Redf.  Law  &  Prac.  Sur.  Cts.  444 ; 
In  re  Bailey's  Estate,  47  Hun,  477  ;  14  St.  Rep.  325 ;  Shields  v.  Sul 
livan^  3  Dem.  Sur.  296.  Only  the  allowance  that  the  surrogate 
makes  under  sections  2561  and  2562  of  the  Code  of  Civil  Pro- 
cedure can  be  allowed  the  administrator  until  he  has  actually  paid 
the  expenses  for  which  he  claims.  It  will  be  seen,  therefore,  that 
all  of  this  account,  except  upon  judicial  settlement,  must  have 
been  paid  by  the  administrator  before  he  is  entitled  to  be  reim- 
bursed ;  but,  waiving  this  question,  we  think,  upon  the  proof  be- 
fore us,  that  the  surrogate  allowed  all  that  was  reasonable  and  just 
upon  this  bill. 

The  decree  of  the  surrogate  of  Steuben  county  is  affirmed,  with 
costs  to  the  respondent,  to  be  taken  out  of  the  corpus  of  the  fund 
owned  by  the  administrator  and  appellant 

All  concur. 
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Charles  S.  Ellis,  Reep't,  v.  Mary  K  Filon  et  al,  App'Ita. 

{Supreme  Court,  Oenerdl  Term,  Fifth  Department,  Filed  April  IS,  1896 A 

Witness— Section  829. 

Where,  on  the  trial  of  a  disputed  claim  against  a  decedent's  estate  for 
preparing  plans  for  a  building,  the  claimant  testified  that  he  drew  the 
plans,  that  they  were  reasonably  worth  a  certain  sum  and  that  he  would 
not  have  drawn  them  without  being  requested  by  some  one,  a  further 
statement  by  him  that  he  had  conversations  with  decedent  "about  these 
plans,"  is  inadmissible  under  section  82il  of  the  Code. 

Appeal  from  a  judgment  in  favor  of  plaintiflE. 

Cassivs  C,  Davy^  for  app*lts  ;  Eldridge  L,  Adams,  for  resp't 

"Ward,  J. — This  appeal  comes  here  under  section  2718  of  the 
Code  as  amended  in  1893.  The  plaintiflf,  within  the  six  months 
for  presenting  claims  against  the  estate  of  the  deceased,  presented 
a  claim  of  $3CN0  for  the  plans  prepared  by  the  plaintiff  at  the  request 
of  the  deceased  for  the  construction  or  a  building  in  Rochester. 
The  claim  was  rejected  by  the  appellants,  and  an  order  was  made 
refeiTing  it  to  a  referee  under  tnis  provision  of  the  Code,  who 
heard  the  evidence,  and  reported  in  favor  of  the  plaintiff  for  the 
amount  of  his  olaim,  upon  which  judgment  was  perfected,  the 
referee  awarding  costs  to  the  plaintiff.  Upon  the  trial  the  plaint- 
iff was  sworn  in  his  own  behalf.  He  testified  that  he  was  an 
architect  doing  business  at  Rochester ;  that  he  drew  the  plans ;  that 
he  did  not  have  them ;  that  the  last  he  saw  of  them  they  were  in 
the  office  with  Mr.  Filon  (the  deceased),  in  June,  1892  ;  that  the 
plans  were  reasonably  worth  one  per  cent,  of  the  estimated  cost  of 
the  building,  which  he  specified.     Then  he  stated  as  follows ; 

"I  made  the  preliminary  sketches.  Mr.  Putnam,  who  was  with 
me  at  the  time,  completed  the  details.  No  one  else  in  the  office, 
except  myself  and  Mr.  Putnam,  to  my  knowledge,  worked  on 
these  plans.  I  had  a  conversation  with  Mr.  Filon  about  these 
plans.  It  was  either  in  May  or  June,  1892.  I  had  more  than 
one  conversation  ;  several ;  three  or  four,  I  should  think.  Q.  Did 
you  draw  these  plans  without  being  requested  to  do  so  by  any 
one?  (Objected  to  by  defendants  as  calling  for  a  transaction  or 
communication  between  the  witness  and  Michael  Filon,  and  as  in- 
competent under  section  829  of  the  Code,  it  appearing  that  the 
witness  is  interested  in  the  event  of  the  action,  and  also  that  the 
question  is  improper  in  form  and  leadiug.  Overruled,  and  excep- 
tion.) A.  No,  sir.  (Defendants'  counsel  moved  to  strike  out  the 
answer  as  incompetent  under  section  829  of  the  Code.  Motion 
denied,  and  exception.)" 

The  witness  further  stated  that  none  of  his  conversations  with 
Mr.  Filon  were  in  the  presence  of  any  other  person,  except  one 
instance.  It  was,  after  this  conceded  that  Michael  Filon  aied  in 
July,  1893.  The  only  other  witness  was  Mrs.  Putnam,  the  wife 
of  the  person  who  worked  with  the  plaintiff  on  the  plana  She 
says  that  she  saw  them  at  her  house,  and  on  the  bottom  of  the 

?lans  there  appeared  the  words,  "Sketch  for  Mr.  Michael  Filon." 
'he  plaintiff  gave  no  other  evidence,  except  the  will  of  the  de- 
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ceased,  which  was  objected  to,  the  twentieth  clause  of  which  pro- 
vided that  the  executors  were  authorized  and  directed  to  erect  on 
Main  street,  in  Rochester,  a  building  costing  not  less  than  $1,000,- 
000,  to  be  known  as  the  "Filon  Block."  The  plaintiflE  rested,  but, 
after  resting,  resumed  the  case,* and  moved  to  amend  his  claim  to 
tjonform  to  the  proof,  thus  opening  his  case.  This  was  denied,  and 
the  defendants  then  moved  to  strike  out  evidence  on  the  ground 
that  it  involved  a  personal  transaction  with  the  deceased :  First, 
the  plaintiff's  testimony  as  to  the  value  of  the  services.  No  ob- 
jection appears  to  have  been  made  to  this,  but  the  motion  was  de- 
nied. Defendants  excepted.  Second.  What  the  witness  Ellis 
testified  to  in  reference  to  his  having  conversation  with  deceased 
about  the  plans.  Plaintiff  objected  to  this,  on  the  ground  tbat 
no  objection  was  made  at  the  time,  and  the  motion  was  made  after 
the  close  of  the  plaintiff's  case.  This  was  denied,  and  the  de- 
fendants excepted. 

The  grounds  on  the  defendants*  appeal  are  :  First,  that  the 
evidence  as  a  whole  fails  to  show  any  cause  of  action  against  the 
defendants,  or  any  request  on  the  part  of  the  deceased  to  the 
plaintiff  to  make  the  plans,  or  facts  from  which  such  request 
might  be  inferred ;  and,  second,  that  the  referee  erred  in  receiving 
evidence  forbidden  by  section  829,  and  also  in  not  striking  out 
such  evidence. 

It  clearly  appears  that  much  of  the  plaintiff's  evidence  comes 
within  the  spirit,  if  not  the  letter,  of  tne  prohibition  of  section 
829,  and,  if  this  judgment  is  sustained  at  all,  it  must  be  upon  such 
evidence.  From  the  opinion  of  the  referee,  and  the  proceedings 
on  the  trial,  it  is  evident  that  the  plaintiff  was  making  a  constant 
struggle  to  maintain  his  case  by  proving  his  personal  transactions 
•with  the  deceased,  and  he  claims  upon  this  appeal  that  enough  of 
this  forbidden  evidence  wjis  obtained  without  proper  objection  to 
sustain  the  referee's  report  "Claims  withhela  during  the  life  of 
an  alleged  debtor,  and  sought  to  be  enforced  when  death  has 
silenced  his  knowledge  and  explanation,  are  always  to  be  carefully 
scrutinized,  and  admitted  only  on  very  satisfactory  proof."  Kear- 
ney V  McKeon,  85  N.  Y.  139,  140 ;  Ulrich  v  U'lrich,  42  St  Eep. 
216,  and  cases  cited.  The  referee  finds  that  this  work  was  done 
for  the  deceased  by  the  plaintiff,  and  at  the  request  of  the  de- 
ceased, and  upon  his  promise  to  pay.  We  are  to  assume  that  the 
referee  in  reaching  these  conclusions  attached  importance  to  all 
the  evidence  given.  At  least,  we  cannot  say  that  any  of  the  evi- 
dence was  not  deemed  by  him  material.  The  evidence  that  was 
objected  to  in  time  was  the  question  whether  the  plaintiff  would 
have  drawn  the  plans  without  being  requested  to  do  so  by  any 
one.  This,  in  connection  with  the  evidence  that  had  just  before 
that  been  given,  that  the  plaintiff  had  had  conversations  with  the 
deceased  "about  these  plans,"  was  intended  to  leave  the  inference 
to  be  conveyed  by  the  witness  that  the  request  came  from  the  de- 
ceased. The  respondent  claims  that  the  proof  of  the  fact  of  hav- 
ing had  conversations,  without  showing  what  they  were,  was  com- 
petent, and  cites  Hier  v  Grcuit,  47  N.  Y.  278.  That  case  does  not 
aid  the  respondent,  as  appears  by  the  syllabus  :      "That  the  sim- 
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pie  proof  of  the  fact  that  a  conversation  was  had  with  a  deceased 
person  without  proof  of  the  conversation  itself  is  not  obnoxious 
to  *  *  *  sectipn  899,  Old  Code,  unless  it  may  be  a  case 
where  the  mere  fact  of  a  conversation  is  a  material  thing  to  be 
proved.'*  It  was  very  material  for  the  plaintiflE  to  show  in  some 
manner  that  the  deceased  recognized  the  service  that  the  plaintiff 
claimed  to  be  rendering  him,  and  when,  after  stating  that  he  had 
conversations  with  the  deceased  about  the  plans,  he  then  adds  in 
effect  that  he  would  not  have  made  the  plans  without  being  re- 
quested by  some  one  to  do  it,  it  becomes  important  Standing 
by  itself,  it  is  a  mere  conclusion  of  the  plaintiffs  mind,  and  is 
incompetent,  and  should  have  been  rejected  for  that  reason.  In 
any  aspect  of  the  case,  the  reception  of  this  evidence  was  fatal. 
The  motion  to  strike  out  the  evidence  as  to  these  conversations 
should  have  prevailed,  and  while,  perhaps,  it  was  discretionary 
with  the  referee  to  have  denied  this  motion,  he  should  not  have 
done  so. 

The  referee  seems  to  rely  upon  what  the  plaintiff'  testified  to, 
that  the  plans  were  last  seen  by  him  in  the  office  of  the  deceased. 
At  no  time  does  it  appear  that  the  deceased  ever  saw  them.  How 
they  got  there  does  not  appear.  If  they  were  delivered  to  the 
deceased  by  the  plaintiff,  or  through  his  agency,  it  was  a  personal 
transaction  excluded  by  the  Code.  Otherwise  the  evidence  is  of 
no  importance  as  an  admission  by  the  deceased,  or  as  an  acceptance 
of  the  plana  If  these  plans  were  simply  a  "sketch,"  as  they  were 
marked  and  submitted  to  the  deceased  for  further  eximination  or 
consideration,  then  the  evidence  does  not  aid  the  respondent 
There  was  no  motion  to  strike  this  evidence  from  the  case,  and  it 
is  there,  although  probably  incompetent,  with  other  incompetent 
evidence,  for  what  it  is  worth ;  and  we  are  confronted  with  the 
proposition  that,  in  the  face  of  the  policy  of  the  law  as  indicated 
in  section  829,  we  must  sustain  this  judgment  upon  this  incompe- 
tent evidence.  But  assuming  that  full  force  is  to  be  given  to 
this  evidence,  as  though  it  were  competent,  we  do  not  think  the 
findings  of  the  referee  are  sustained  oy  the  evidence  as  to  the 
plaintiff's  employment  by  the  deceased,  especially  when  judged 
with  the  scrutiny  that  such  cases  demand.  Objection  is  also  made 
to  the  referee's  direction  that  the  plaintiff  recover  costa  We  see 
no  objection  to  this,  if  the  judgment  could  otherwise  be  sustnined. 
The  referee  found,  as  a  matter  of  fact,  that  the  payment  of  the 
claim  has  been  unreasonably  resisted  by  the  defendants.  This 
finding  justified  his  conclusions  as  to  the  costs,  under  sections  1836, 
1836,  and  2718  of  the  Code.  The  judgment  must  be  reversed,  and 
a  new  trial  ordered  before  another  referee,  with  costs  to  abide  the 
event     All  concur. 

In  the  Matter  of  South  St.  Paul  Street 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  189S), 
1.  Condemnation  procbednqs— County  Court. 

Section  16,  chap.  190  of  1892  does  not  give  the  county  court  power  to 
set  aside  the  appraisal  and  report  of  the  commissioners  for  errors  commit- 
ted  by  them. 
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2.  Same— Award 

Commiasioners,  in  a  proceeding  to  condemn  land  for  street  purposes^ 

cannot  direct  by  their  report  that  all  taxes  on  the  premises  shall  be  de- 

ducted  from  the  award. 

Appeal  from  the  report  of  the  commissioners,  and  from  an 
order  of  the  county  court  denying  a  motion  to  set  aside  the 
report. 

Joseph  W.  Taylor^  for  app'lts ;  A,  J[,  Rodenheck^  for  resp'ts. 

Bradley,  J. — The  commissioners  in  the  proceedings  for  ap- 
praisal awarded  to  the  appellants  for  the  land  in  question  $1,800^ 
deducting  therefrom  "ail  taxes  and  assessments  which  may  be  a 
lien  upon  the  lands."  The  objection  is  to  the  charge  so  made  of 
taxes  upon  the  award.  Upon  the  hearing  before  the  commissioners 
there  was  no  evidence  of  any  tax  liens  upon  the  property,  nor 
does  anything  to  that  effect  appear  in  the  papers  here  upon  the 
appeal  irom  the  commissioners'  report  But  in  the  affidavits  upon 
which  the  motion  to  set  aside  their  report  was  made,  and  which 
constitute  a  portion  of  the  papers  on  tne  other  appeal,  it  a|)pears 
that  there  is  a  tax  lien  of  $1,000  upon  a  portion  of  the  land  in 
question  and  other  lands,  and  that  on  the  part  of  the  city  it  is  re- 
quired that  the  full  amount  of  it  be  deducted  from  the  award.  The 
motion  in  the  county  court  was  not  considered  on  the  merits,  but 
was  denied,  for  the  reason  there  given  of  want  of  power  to  enter- 
tain it.  The  city  charter  provides  that  the  commissioners  be  ap- 
pointed by  the  county  court,  and  to  it  is  given  certain  powers  to 
amend  defects  or  informalities  in  the  proceedings,  to  make  all 
necessary  orders,  and  to  give  proper  directions  to  carry  into  eflfect 
the  object  and  intent  of  the  act,  but  this  does  not  include  power 
of  that  court  to  set  aside  the  appraisal  and  report  for  error  in  its 
result  Laws  1892,  c.  190,  §  16.  The  commissioners  are  required 
to  report  to  the  common  council,  ajid  it  is  vested  with  the  power 
of  confirmation  of  the  report  Laws  1880,  c.  14,  §  178,  as 
amended  by  Laws  1892,  c.  190,  §  18.  The  statutory  method  of 
review  is  by  appeal  from  the  report,  within  thirty  days  after  its 
confirmation,  to  the  supreme  court.  Laws  1880,  a  14,  §  183.  And 
the  court  shall  thereupon  consider  the  appeal,  and  examine  all 

Questions  of  law  or  fact,  and  confirm  or  annul  the  report  as  it  shall 
eem  just  Laws  1892,  c.  190.  §  21.  It  is  urged  that  the  motion 
in  the  present  case  was  analagous  to  a  like  motion  to  set  aside  a 
report  of  commissioners  under  the  general  railroad  act  and  in  sup- 

Kort  of  that  view  is  cited  In  re  New  York  C.  &  H,  K  K  Co,^  64 
r.  Y,  60.  But  it  may  be  observed  that  under  that  statute  the 
commissioners'  report  is  made  to  the  court  and  the  matter  of  its 
confirmation  is  for  its  determination.  The  court  in  that  case  is  not 
only  given  jurisdiction  over  the  appointment  of  the  commissioners 
and  their  proceedings  preliminary  to  their  award,  but  their  report 
is  made  the  subject  of  consideration  bv  the  couit.  In  the  present 
case  there  is  no  charge  of  misconduct  of  the  commissioners.  The 
motion  was  founded  upon  an  alleged  error  merely.  The  prem- 
ises in  question  are  described  in  the  commissioners'  report  as  two 
adjoining  parcels,  to  one  of  which  the  appellants  have  the  legal 
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title,  and  in  the  other  they  have  an  estate  for  years  under  a  lease 
made  by  the  city  of  Rochester,  which  lease  will  expire  in  April, 
1969.  The  award  was  for  the  whole  as  an  entirety ;  and  it  is  said 
that  the  tax  referred  to  is  a  lien  upon  only  one  of  those  parcels, 
and  that  such  parcel  constitutes  but  a  very  small  portion  of  the 
land  on  which  it  is  a  lien.  We  think  that  the  county  court  had 
no  power  to  entertain  a  motion  to  set  aside  the  report  on  the 
merits,  and  therefore  it  was  properly  disposed  of  by  that  court. 
The  facts  above  mentioned  in  relation  to  the  tax  lien  do  not  ap- 
pear in  the  papers  presented  by  the  appeal  from  the  commissioners* 
rej>ort  The  only  question  here  is  whether  they  properly  inserted 
in  it  the  provision  to  the  effect  that  all  taxes  which  are  a  lien  upon 
the  premises  be  deducted  from  the  award.     ^  , 

It  is  said  by  the  respondents'  counsel  that,  without  regard  to 
the  provision  to  that  effect  in  the  report,  the  amount  of  the  tax 
lien  upon  the  premises  is  to  be  deducted  from  the  amount  of  the 
award.  That  may  be  so,  and  in  that  view  there  would  be  no  diffi- 
culty about  it,  if  the  tax  lien  covered  only  those  premises.  But 
suppose  that  it  is  only  upon  a  small  portion  or  a  distinct  parcel  of 
them,  and  extended  over  other  lands,  how  are  they  to  be  appor- 
tioned, so  as  to  give  the  owner  of  the  lands  taken  the  benefit  of 
the  award,  less  the  part  of  the  tax  properly  chargeable  upon  it? 
Should  the  entire  amount  be  deducted  from  his  award,  ana  he  be 
compelled  to  seek  his  remedy  against  the  persons  who  own  the 
other  premises,  upon  which  the  portion  or  the  greater  part  of  the 
tax  is  a  lien,  or  should  that  be  a  matter  to  be  adjusted  oy  affirma- 
tive action  on  the  part  of  the  city?  Our  attention  was  called  to  no 
provision  of  the  charter  of  any  other  statute  on  the  subject  The 
tax  lien,  so  far  as  appears,  was  not  considered  in  the  proceeding 
any  further  than  to  make  it  a  provision  in  the  report  as  before 
mentioned.  Here  were  lands  described  in  two  parcela  Assuming 
that  the  tax  lien  was  upon  one  of  them  only  (and  on  that  with 
other  lands),  it  would  seem  to  be  a  hardship  to  include  the  dam* 
ages  for  talcing  both  parcels  in  one  award,  and  make  it  subject  to 
the  amount  of  the  entire  tax  lien,  and  the  injustice  of  it  would  be 
more  palpable  if  the  parcel  upon  which  is  the, tax  lien  were  of  but 
little  value  as  compared  with  that  of  the  other.  Such  might  be 
the  consequence  when  one  only  of  two  distinct  parcels  is  subject 
to  the  tax  lien,  and  the  award  a  gross  sum  for  both.  The  statute 
does  not  seem  to  render  it  necessary  to  subject  the  landowner  to 
such  embarrassment  The  consequences  of  including  the  taking 
of  both  parcels  in  a  single  award  is  not  upon  the  record  necessarily 
the  subject  of  consideration  on  this  review.  So  far  as  appears,  the 
commissioners  did  not  deem  it  necessary  to  inquire  whether  or  not 
any  tax  lien  existed  on  the  premises.  If  there  is  any,  the  dis- 
position of  it  had  better  be  left  for  such  application  and  adjust- 
ment as  the  rights  of  the  parties  may  require,  without  direction  in 
the  report  of  the  commissionciu  It  does  not  seem  that  a  modifi- 
cation of  it  by  striking  such  provision  from  the  report  will  be  un- 
duly prejudicial  to  the  city.  The  order  of  the  county  court  should 
be  affirmed,  and  the  report  of  the  commissioners  should  be  an- 
nulled, unless  the  respondents  stipulate  to  strike  from  the  provi- 
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sion  for  the  deduction  of  tax  liens  from  the  award,  and  in  that 
event  the  report  be  so  modified,  and  as  modified  confirmed. 
AU  concur. 

Joseph  Soklitz  Brewing  Company,  App'lt,  v.  Henry  J. 
Esi^ER  et  al,  Resp'ts. 

{Supreme  Court,  Oeneral  Term,  Fifth  Department,  Filed  April  IS,  1895.) 

•1.  Husband  AND  wipe — Creditors. 

Where  the  supplies  for  the  wife's  business  are  partly  furnished  by  her 
husband,  she  cannot  claim  the  proceeds  of  such  business  to  the  exclusion 
of  his  creditors. 

2,  Praudulknt  transfer— Exempt  propbrtt. 

Where  some  of  the  property,  embraced  in  a  bill  of  sale,  is  exempt  from 
levy  and  a  sale  on  execution,  it  as  to  such  property  is  not  fraudulent. 

S.  Corporation— Foreign— Certificate. 

The  statute  requiring  the  production  by  a  foreign  corporation  of  a  cer- 
tificate is  applicable  only  to  actions  on  contract. 

Appeal  from  a  judgment  dismissing  the  complaint  on  the 
merits. 

The  plaintiff,  a  judgment  creditor  of  the  defendant  Henry  J. 
Ester,  cnarges  that  a  conveyance  by  him  through  a  third  party  to 
the  other  defendant,  his  wife,  of  certain  premises  known  as  "Lot 
No.  Ill,"  in  "  Beechwood  Tract,"  in  the  city  of  Rochester,  was 
made  in  fraud  of  creditors ;  also  that  a  chattel  mortgage  and  a  bill 
of  sale  made  by  him  to  her  of  certain  personal  property  were 
fraudulent  as  against  his  creditors  ;  and  that  the  wife  obtained  and 
appropriated  to  her  own  use  the  sum  of  $600  belonging  to  her 
husband  in  fraud  of  his  creditors.  The  relief  sought  is  that  con- 
veyance, transfer  and  appropriation  be  adjudged  fraudulent  and 
void  as  against  the  plaintiff,  etc. 

Henry  M.  Hill,  for  app'lt ;  Abraham  Benedict,  for  resp'ta 

Bradley,  J. — The  defendants  became  husband  and  wife  up- 
wards of  twenty  years  ago.  The  deed  of  the  lot  in  the  Beechwood 
tract  was  made  to  both  of  them.  There  is  evidence  tending  to 
prove  and  the  court  found  that  Mrs.  Ester  was  then  the  sole  bene- 
ficial owner  of  the  premises,  and  that  her  husband  was  made  a 
grantee  in  the  deed  without  her  consent  or  knowledge.  It  was 
made  by  the  Beechwood  Homestead  Association,  of  which  she  was 
and  her  husband  was  not  a  member.  The  ,trial  court  found  that 
the  purpose  of  conveyance  through  the  third  person  to  her  was 
made  to  correct  the  mistake  in  the  first  deed.  This  finding  of  the 
court  has  the  support  of  evidence.  The  defendant  Henry  J.  Ester 
was  for  some  years  the  proprietor  of  the  saloon  and  hotel,  grocery 
and  meat  market,  and  on  the  same  premises  persons  were  enter- 
tained as  boarders.  The  wife  claims  that  the  latter  was  her  sepa- 
rate business.  In  August,  1890,  Mr.  Ester  went  abroad,  and  was 
absent  about  two  months.  During  that  time  his  wife  had  charge 
of  his  business,  and  received  from  the  proceeds  of  it  $600,  more  or 
less,  which  sum  the  plaintiff  alleges  she  retained,  and  has  not 
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accounted  for  to  the  other  defendant     While  there  is  some  con- 
fusion in  the  proof  upon  the  subject,  the  evidence  warranted  the 
conclusion  that  whatever  amount  Mrs.  Ester  did  receive  from  the 
business  of  her  husband  during  his  absence  was  paid  to  and  re- 
ceived by  him  from  her  aft^r  his  return.     The  more  substantial 
charge  of  fraudulent  infirmity  has  relation  to  chattel  mortgage  of 
date  April  7,  1892,  made  by  Mr.  Ester  to  his  wife,  and  the  bill  of 
sale  of  the  same  personal  property  made  by  him  to  her  on  April 
25, 1892.  The  inaebtedness  upon  which  the  plaintiff's  judgment  was . 
recovered  arose  in  1889,  and  was  against  the  defendant  Henry  J. 
Ester  and  Charles  F.  Schroeder,  in  the  name  of  Charles  F.  Schroe- 
der  &  Co.    The  action  was  commenced  against  them  in^l890.    The 
defendant  Ester  appeared  and  answered  the  complaint     The  other 
defendant,   Schroder,   did  not  appear  therein.     The  action   was 
reached  upon  the  calendar  in  October,  1892.     The  defendant  did 
not  appear,  and  judgment  was  then  directed  and  entered  for  the 
plaintiflE,  and  execution  thereon  against  the  property  of  both  of 
the  defendants  was  returned  unsatisfied.     The  apparent  title  to  all 
of  the  personal  property  was  then  in  Mrs.  Ester,  by  reason  of  the 
bill  of  sale.     The  evidence  tends  to  prove  that  at  the  time  of  the 
marriage  of  the  defendants  the  wife  had  $1,300  or  $1,400,  and 
that  she  let  her  husband  have  a  portion  of  the  money ;  that  after- 
wards to  lots  on  Anderson  avenue,  in  the  city  of  Rochester,  were 
purchased,  and  the  deed  was  taken  in  the  name  of  both  of  them 
as  grantees,  a  building  was  erected  upon  the  lots,  and  there  were 
the  meat  market,  grocery,  saloon,  and  hotel  and  boarding  house 
before  mentioned.     In  1884,  through  a  third  person,  Mr.  Ester 
made  conveyance  of  his  interest  in   those  premise?  to  his  wife, 
which  was  made  to  and  taken  by  her  in  satisfaction  of  all  claime 
she  then  had  against  him.'    Thereafter  the  husband  carried  on  the 
business  of  the  grocery,  meat  market,  saloon,  and  hotel  until  the 
bill  of  sale  of  April  25,. 1892,  was  mada     Since  then  the  entii-e 
business  has  been  conducted  in  the  name  of  the  wife.     While  for 
many  yeara  prior  and  up  to  that  time  the  defendants  asseit  by 
their  testimony  that  the  boarding  was  the  separate  business  of  the 
wife,  supplies  for  the  table  came  from  the  meat  market  and  gro- 
cery as  freely  as  required,  and  no  account  whatever  between  them 
was  made  or  kept  of  such  supplies,  and  the  husband  participated 
in  the  service  of  entertaining  the  boarders  by  waiting  upon  the 
table,  etc.     They  severally  had  bank  accounts,  and  by  the  consent 
of  the  wife  her  husband's  name  was  inserted  in  the  books  of  the 
bank,  so  as  to  enable  him  to  also  draw  against  her  account,  which 
he  did  more  or  less.     In  fact  they  seem  to  have  been  working  to- 
gether in  harmony,  and  their  business  transactions  appear,  as  be- 
tween them,  to  have  been  in  common.     They  did  net  deem  it 
neeessnry  to  have  entries  or  memorandum  made  of  any  accounts 
between  them.     This  was  tlie  situation  until  April,  1892,  when 
the  chattel  mortgage  and  bill  of  sale  in  question  were  made,  by 
which   Mr.  Ester  transferred  to  his  wife  a  quantity  of  property, 
consisting  of  cows,  hoi-ses,  wagons,  furniture,  tools,  implements, 
liquor.**,  and  other  pei'sonal  property  in  and  about  the  premises* 
About  the  same  time  he  assigned  to  her  a  real  estate  mortgage 
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held  by  him,  and  transferred  to  his  two  sons  of  minor  age  certain 
certificates  of  stock  in  brewing  companies.  When  those  sales 
and  transfers  were  made,  he  was  left  without  title  in  his  name  to 
any  property,  as  he  testifies,  nor  had  he  any  money.  The  testi-  , 
mony  or  the  defendants  was  to  the  effect  that  the  real  estate  mort- 
gage to  Mr.  Ester  was  the  product,  to  a  considerable  extent,  of  the 
money  of  the  wife;  that  it  was  with  her  money  that  the  brewing 
company  stock  was  obtained  by  him ;  and  that  all  the  furniture 
included  in  the  chattel  mortgage  and  bill  of  sale  was  her  property. 
When  a  husband  and  wife  live  and  work  together,  the  presump- 
tion is  that  her  services  are  performed  in  her  relation  of  wife,  and 
that  the  business  is  that  of  the  husband.  Reynolds  v.  Robinson^ 
64  N.  Y.  589 ;  Coleman  v.  Burr,  98  id.  17 ;  Porkr  v.  Dunn,  131 
id.  814;  43  St  Eep.  193.  She  may,  however,  engage  in  a  busi 
ness  separate  from  that  of  her  husband,  conduct  it  on  her  own  ac- 
count, and  have  the  benefit  of  it.  This,  it  is  claimed,  she  did  in 
keeping  boarders,  and  it  may  be  that  she  was  permitted  to  treat  it 
as  her  separate  business.  But  the  facts  fairly  derivable,  and  which 
may  be  inferred  from  the  evidence,  are  that  notwithstanding  the 
supplies  for  that  business  were  largely  furnished  by  hjm,  and  the 
debts  contracted  in  that  behalf  were  mainly  treated  as  his,  the  de- 
fendants seek  to  treat  the  proceeds  derived  from  it  as  her  money. 
This  is  well  enough  as  between  themselves,  but  it  is  hardly  con- 
sistent with  the  rights  of  his  creditors  to  thus  permit  the  appro- 
priation of  his  property  and  services  by  his  wife  to  their  exclusion. 
The  trial  court  found  that  a  portion  only  of  the  property  included 
in  the  chattel  mortgage  and  bill  of  sale  belonged  to  the  husband,  . 
and  that  the  transfer  of  it  to  his  wife  "was  made  in  consideration 
of  her  agreement  to  pay  all  of  his  indebtedness  existing  at  that 
lime.  If  the  debt  in  question  of  Charies  F.  Schroeder  &  Co.  to 
the  plaintiff  came  within  such  indebtedness,  it  may  be  that  the 
consideration  would  make  the  sale  effectual  and  valid  as  against 
his  creditors,  as  she  must  be  deemed  responsible  and  able  to  pay. 
Therasson  v.  McSpedon^  2  Hilt  1 ;  Barker  v.  Bticklin,  2  Denio,  45 ; 
Seaman  v.  Hashrouck,  35  Barb.  151.  But  it  may  be  that  such  ex- 
pi-ession  of  indebtedness  would  be  construed  to  embrace  only  the 
individual  debts  of  the  defendant  Henry  J.  Ester,  and  not  to  in- 
clude the  partnership  debt  due  to  the  plaintiff.  At  all  events, 
Mi's.  Ester  has,  so  far  as  appears,  indicated  no  purpose  to  pay  it 
It  is  suggested  that  some  of  the  property  embraced  in  the  bill  of 
sale  was  exempt  from  levy  and  sale  on  execution.  As  to  such 
property  the  sale  is  not  fmudulent,  because  it  would  not  have 
been  available  to  the  plaintiff  if  it  had  not  been  transferred  by  the 
defendants.  If,  as  the  court  found,  the  title  of  Mrs.  Ester  to  the 
property  of  that  character  was  not  dependent  upon  the  bill  of 
sale,  no  question  as  to  its  exemption  will  arise.  In  view  of  all 
the  circumstances,  as  represented  by  the  weight  of  evidence,  the 
conclusion  is  fairly  required  that  the  chattel  mortgage  and  bill  of 
sale  were  made  and  taken  by  the  defendants  with  the  intent  to 
hinder  and  delay  the  plaintiff  in  the  collection  of  its  debt. 

The  charge  against  the  validity,  as  against  the  creditors  of  Mr. 
Ester,  of  the  deed  from  him,  through  another,  to  Mi's.  Ester,  of  the 
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lot  in  the  Beech  wood  tract,  and  the  charge  that  the  money  received 
by  her  from  his  business  during  his  absence  was  retained  by  her 
in  fraud  of  his  creditors,  are  not  sustained  by  the  evidence.  They 
are  alleged  in  the  complaint  as  causes  of  action  distinct  from  that 
relating  to  the  chattel  mortgage  and  bill  of  sale,  and,  as  this  is 
an  equity  action,  no  reason  appears  why  a  new  trial  may  not  be 
confined  to  the  latter  cause  of  action  alone.  The  statute  requir- 
ing the  production  by  a  foreign  corporation  of  a  certificate  is  ap- 
plicable only  to  actions  upon  contract.  Laws  1892,  ch.  687,  §  15. 
This  is  not  such  an  action.  The  judgment,  so  far  as  it  relates  to 
the  issue  arising  out  of  the  alleged  cause  of  action  founded  upon 
the  charge  that  the  chattel  mortgage  and  bill  of  sale  of  the  same 
property  were  made  in  fraud  of  the  defendant  Henry  J.  Ester, 
should  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the 
final  award  of  costs,  and  in  other  respects  the  judgment  should  be 
afiirmed. 

All  concur. 

Charle;s  B.  Cartwright,  Resp't,  v.  Rome,  Watertown  and 
Ogdensburg  Railroad  Company,  App'lt 

(Supreme  Court,  General  Term,  Fifth  Depa/rtment,  Filed  April  if,  1895.) 

OaBRIEBS— Loss  OF  PBRIBHABLB  GOODS. 

A  carrier  is  liable  for  loss  of  perishable  goods  caused  by  delay  in  trans- 
porting them,  where  it  receives  them  from  a  connecthig  line  and  detains 
them  in  the  same  cars  in  which  they  are  received,  until  repairs  ordered  by 
its  inspector  are  made. 

Appeal  from  a  judgment  of  the  county  court,  aflBrming  a  judg- 
ment of  the  justice's  court  in  favor  of  plaintiflL 

George  L,  Walker^  for  appUt ;  Hugh  McKay,  for  resp't 

Ward,  J. — The  trial  was  held  in  a  justice's  court  of  Monroe 
county  on  the  20th  of  July,  1893,  before  the  justice  without  a  jury. 
Judgment  was  rendered  against  the  defendants  (now  appellants) 
for  $84.02.  The  complaint  alleged  that  on  the  13th  of  October, 
1892,  the  defendants  received  from  the  Buffalo,  Rochester  and 
Pittsburgh  Railway  Company,  for  the  plaintiff,  114  sacks  of  milk- 
weed pods,  of  the  value  of  $85.50,  property  of  the  plaintiff,  which 
they,  for  a  reasonable  compensation  to  be  paid  to  them,  agreed  to 
carry  and  deliver  to  Webster,  N.  Y.,  within  a  reasonable  time  after 
the  receipt;  that  the  defendants  failed  to  so  deliver,  but  had  so 
negligently  and  carelessly  treated  the  property,  that  it  had  become 
decayed  and  worthless,  as  well  as  the  sacks  containing  the  same, 
to  the  plaintiff's  damage,  etc.  All  the  allegations  of  the  com- 
plaint were  denied  by  the  defendants,  except  the  facts  of  their  in- 
corporation. 

There  was  evidence  before  the  justice  tending  to  establish  these 
facts:  That  the  plaintiff  resided  at  Webster,  N.  Y.,  which  is  upon 
a  line  of  the  defendant's  road,  and  was  engaged  in  the  manufacture 
of  milkweed  balls  and  artificial  flowers  from  milkweed  pods;  that 
on  the  12th  of  October,  1892,  he  caused  to  be  delivered  to  the  Buf- 
falo, Rochester  and  Pittsburgh  Railway  Company,  at  their  Pearl 
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Creek  station,  and  at  a  distance  of  about  fifty  miles  from  Charlotte, 
seventy -five  sacks  of  milkweed  pods,  containing  three  bushel^  in  a 
sack,  for  which  he  took  receipts  of  the  company  for  shipment  to 
Webster,  N.  Y.,  over  their  line  to  Charlotte,  and  thence  by  the 
defendants'  road  to  Webster.  The  freight  was  in  good  order  when 
delivered  to  this  company,  and  on  account  of  its  being  perishable 
the  plaintiiBE  was  charged  first-class  freight;  being  an  increase  over 
ordinary  freight  not  perishable.  Fort^  of  these  sacks  were  shipped 
in  one  car  to  Charlotte,  and  thirty-five  in  another.  These  two  cars 
reached  Charlotte  on  the  14th  of  October,  at  three  p.  m.,  having 
been  shipped  on  the  ISth.  The  cars  were  placed  upon  the  siding 
where  deliveries  are  made  from  this  Buffalo,  Rochester  and  Pitts- 
burgh Railroad  to  the  defendants,  the  defendants  connecting  their 
road  at  that  place  with  the  Buffalo,  Cochester  and  Pittsburgh.  The 
conductors  having  charge  of  these  cars  immediately  reported,  on 
the  14th,  to  the  proper  oflficer  of  the  defendants  at  Charlotte,  and 
delivered  what  is  called  a  "  through  way  bill "  of  the  freight  of 
each  car  from  Pearl  Creek,  N.  Y.,  to  Webster,  N.  Y.,  stating  the 
time  of  shipment  from  Pearl  Creek ;  the  time  of  arrival  at  Char- 
lotte ;  the  name  of  consignee  and  point  of  destination ;  the  weight 
of  the  articles ;  the  rate  of  freight,  which  was  first-class, — and  de- 
scribed the  articles  as  "  Sks.  milkweed  pods,  O.  R,"  and  number 
of  sacks,  and  gave  the  divisions  of  earnings  between  the  Buffalo, 
Rochester  and  Pittsburgh  Railway  Company  and  the  defendants 
for  carrying  this  freight,  which  were  equal.  Without  removing 
the  freight  from  the  cars,  the  defendants  directed  an  employe,  who 
was  a  car  inspector,  to  examine  these  cars,  which  he  did,  and  pro- 
nounced them  in  need  of  repairs,  which,  under  the  arrangement 
between  the  two  companies,  was  to  be  done  by  the  Buffalo,  Roch- 
ester and  Pittsburgh  Railway  Company.  This  it  took  from  the 
14th  of  October  to  the  19th  of  October  to  accomplish,  and  then 
tlie  defendants  passed  those  cars,  with  the  freight,  over  their  line, 
about  eleven  miles,  to  Webster,  where  they  were  delivered  to  the 
plaintiff  on  the  20th  of  October.  The  pods  and  the  sacks  in  which 
they  were  contained  were  then  found  rotten  and  valueless.  The 
plaintiff  paid  the  freight  $12,  and  recovered  that,  with  the  value 
of  the  pods  in  good  order.  Upon  appeal  the  justice's  judgment 
was  sustained  by  the  county  court,  and  the  defendants  again  ap- 
pealed, and  are  here  with  two  objections :  First,  that  the  destruc- 
tion of  the  freight  was  not  due  to  the  defendant's  negligence,  but 
the  delay  was  caused  by  the  action  of  the  initial  company,  the  re- 
ceiving company  not  being  liable  therefor;  second,  that  the  proof 
does  not  disclose  that  the  freight  decayed  while  in  the  possession 
of  the  defendants.  The  appeal,  therefore,  is  purely  upon  questions 
of  fact,  which  has  rendered  a  somewhat  extended  statement  of  the 
facts  and  evidence  necessary. 

The  justice's  court  found  as  a  fact  that  the  loss  was  due  to  the 
negligence  of  the  defendants;  and  if  the  evidence,'or  the  infer- 
ences therefrom,  tend  to  support  the  conclusions  of  that  court,  they 
cannot  be  disturbed  here.  Assuming  that  the  defendants  became 
responsible  in  regard  to  this  freight  at  the  time  that  it  reached 
Charlotte  and  the  way-bill  was  passed  to  the  defendants,  and  they 
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took  charge  of  the  cars  and  inspected  them,  it  is  apparent  that  six 
of  the  eight  days  which  occurred  from  the  time  of  the  delivery  of 
the  freight  to  tne  initial  company  to  its  receipt  by  the  plaintiff 
from  the  receiving  company  occurred  while  tne  defendants  were 
responsible  for  the  freight,  in  whole  or  in  part,  and  the  justice's 
court  might  very  well  infer  that  the  injury  to  the  freight  occurred 
during  the  six  daya 

The  serious  question  in  the  case,  however,  is  raised  by  the  first 
objection.  What  was  the  duty  of  the  defendants,  in  this  regard, 
upon  the  arrival  of  the  freight  at  the  siding  at  Charlotte  ?  By 
section  34  of  chapter  676  of  the  Laws  of  1892,  it  is  provided  that 
every  railroad  corporation  ^^shall  furnish  sufficient  accommodations 
for  the  transportation  of  all  passengers  and  property  which  shall 
be  oflEered  for  transportation  at  the  place  of  starting  within  a  rea- 
sonable time  previously  thereto,  and  at  the  junctions  with  other 
railroads,  and  at  the  usual  stopping  places  established  for  receiv- 
ing and  discharging  way  passengers  and  freight,"  eta  The  defend- 
ants are  common  carriers.  They  had  a  traffic  arrangement  with 
the  initial  road  in  regard  to  the  carrying  of  freight  They  shared 
with  this  road  in  the  profits  of  such  carriaga  They  had  notice  of 
the  arrival  of  this  freight  at  the  place  where  it  was  their  duty  to 
receive  it,  and  from  the  nature  of  the  freight  specified  in  the 
"  through  waybill,"  and  the  rate  charged,  the  justice's  court  had  a 
right  to  find  that  they  knew  it  was  perishable.  They  also  knew 
that  they  were  sharing  in  the  profits  of  carrying  this  perishable 
freight  at  advanced  rates.  They  had  the  right  to  take  this  freight, 
and  transport  it  in  other  cara  It  was  their  duty  to  do  so,  rather 
than  let  it  remain  five  or  six  days,  until  the  cars  were  repaired 
in  which  it  came,  and  during  which  time,  from  the  nature  of  the 
freight,  it  was  liable  to  be  destroyed.  The  defendants  cannot  shel- 
ter themselves  from  the  responsibility,  under  the  arrangement  with 
the  initial  company  that  it  should  repair  the  cars  when  their  in- 
spector pronounced  them  defective.  A  railroad  company  receiving 
perishable  property  for  transportation  is  bound  to  forward  it  im- 
mediately "to  its  destination.  This  was  their  obligation  at  common 
law.  Tierney  v.  Railroad  Co.,  76  N.  Y.  308.  At  the  time  of  the 
decision  in  this  case,  there  was  a  statute  in  force  imposing  that 
duty  (chapter  140,  section  36,  Laws  1850),  which  was  repealed  by 
the  railroad  act  of  1892,  but  the  common-law  obligation  still  re- 
mains. In  Insurance  Co.  v.  Wheeler,  49  N.  Y.  616,  the  defendants 
were  operating  a  railroad  running  east  from  Ogdensburg.  The 
Northern  Transportation  Company,  operating  a  line  of  propellers 
on  the  Great  Lakes,  and  connecting  with  the  defendants*  road  at 
Ogdensburg,  and  having  a  traffic  arrangement  with  the  defendants, 
delivered  a  quantity  of  flour  at  a  warehouse  in  Ogdensburg  used  in 
common  by  the  two  concerns,  the  expense  of  handling  being  paid 
in  common.  Held,  that  a  delivery  to  this  warehouse  by  the  trans- 
portation company,  with  notice  of  the  arrival  of  the  flour,  placed 
It  in  the  possession  of  the  defendants,  and  imposed  upon  them  the 
duties  and  liabilities  of  a  common  carrier  with  reference  thereto. 
A  stionger  case  in  this  direction  is  Mills  v.  Railroad  Co.,  45  N.  Y. 
622.     In  Livingston  v.  Railroad  Co.,  76  N.*  Y.  631,  632,  the  court 
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austain  the  submission  to  th«  jury^  by  the  trial  court,  whether  the 
-sending  of  the  waybills  to  the  defendant,  in  a  ease  very  much  like 
this  in  its  leadingfeatures,  did  not  put  upon  the  defendant  the 
j-esponaibility  of  taking  care  of  the  goods  and  seeing  that  they 
were  forwarded,  and  whether  there  was  unreasonable  delay  on  the 
part  of  the  defendant— the  same  question  of  fact  submitted  to  the 
justice's  court  in  this  instance.  The  through  waybill  was  the  his- 
tory of  the  transit  of  the  freight  made  up  for  both  railroad  com- 
panies, governing  the  transit,  and  defining  the  rights  of  the  con- 
necting corporations  with  reference  to  this  freight;  and  upon  its 
receipt  by  the  defendants,  it  being  at  the  place  of  connection,  and 
subject  to  the  defendants'  control,  the  duty  was  imposed  upon  them 
to  receive  and  transport  the  freight  within  reasonable  time,  con- 
sidering its  character,  to  the  place  of  destination ;  and,  the  trial 
<K>urt  having  found  the  defendants  negligent  in  this  regard,  the 
judgment  should  be  affirmed,  with  costs. 
All  concur. 


In  the  Matter  of  the  Application  for  the  Probate  of  the  Will  of 
VoLKERT  Hardenburg,  Deceased. 

(Supreme  Cowri,  Oeneral  Tenn,  F\fth  Department,  FUed  April  12,  1895.) 

1.  Will— Execution. 

Where  a  paper,  apparently  divided  into  a  will  and  codicil,  is  really  one 
paper,  executed  at  one  time,  it  will  be  taken  together  as  one  transaction. 

2.  Bamb. 

It  is  not  necessary  that  both  of  the  subscribing  witnesses  should  state  all 
the  material  facts  required  by  the  statute. 

8.  Samb. 

Any  act  of  the  testator  in  the  presence  of  the  witnesses,  at  the  time  of 
the  execution  of  the  will,  that  tends  to  show  that  he  desires  to  publish  the 
paper  as  his  will,  and  that  he  wishes  the  witnesses  to  execute  it,  may  be 
considered. 

4.  Same— -Probate— Power  op  supreme  court. 

Where,  upon  an  appeal  from  a  decree  revoking  probate  of  a  will,  there 
is  no  substantial  conflict  in  the  evidence  as  to  the  fact  of  the  execution  of 
the  will,  the  general  term  should  direct  that  the  original  probate  of  the 
will  should  be  confirmed. 

Appeal  from  a  decree  revoking  probate  of  the  will. 
A.  B,  OUaway^  for  appUt ;  H.  0.  Kingsbury,'  for  resp't 

Ward,  J. —  Volkert  Hardenburg,  of  the  town  of  Westfield,  in 
•Chautauqua  county,  died  on  the  15th  day  of  March,  1892,  leaving 
a  last  wilJ  and  testament,  in  wliich  he  made  various  bequests  to 
his  wife,  three  sons,  and  a  daughter,  Jane  N.  Munger,  and  other 
relativea  Before  executing  his  will,  and  on  the  22d  of  January, 
1892,  in  the  forenoon,  he  sent  for  Ralph  A.  Hall,  a  friend  of  his, 
and  a  banker,  and  stated  to  him  that  he  desired  him  to  prepare  a 
will,  and  gave  directions  as  to  its  contents,  of  which  Mr.  Hall  made 
a  memorandum.  Hall  drew  the  will  as  he  understood  the  direc- 
tions, and  in  the  afternoon  presented  it  to  the  deceased,  read  it 
•over  to  him,  and,  when  he  reached  the  tenth  clause  of  the  will  as 
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written,  which  was  as  follows :  "  All  the  rest  of  my  estate,  both 
real  and  personal,  I  desire  to  be  divided  apiong  my  children  that 
may  be  living  at  the  time  of  my  death,  share  and  share  alike 
therein," — the  testator,  who  perfectly  understood  the  paper,  said 
that  he  desired  to  change  that  clause ;  that  he  meant  to  be  under- 
stood to  mean  his  living  sons,  instead  of  his  living  children.  Hall 
made  the  desired  change  in  the  presence  of  the  testator,  but  in- 
stead of  changing  it  in  the  tenth  clause,  he  appended  what  he 
called  a  "  codicil,"  so  that  the  paper,  when  it  was  ready  for  signa- 
tures, and  when  it  was  signed,  appeared  as  follows : 

"  In  witness  whereof,  i  have  signed  and  sealed,  published  and 
declared,  this  instrument  as  my  will,  at  Portland,  Chautauqua 
county,  N.  Y.,  on  this  22d  day  *of  January,  one  thousand  eight 
hundred  and  nin<ety-two. 

his 

"  VOLKERT  X  HarDENBURO.        [L.  S.} 

mark 
"Ralph  A.  Hall,  Witness  to  Mark. 

"The  said  Volkert  Hardenburg,  at  Portland,  Chautauqua 
county,  N.  Y.,  on  the  22d  day  of  January,  1892,  signed  and  sealed 
this  instrument,  and  published  and  declared  the  same  as  his  last 
will  and  testament,  and  we,  at  his  request,  and  in  his  presence^ 
and  in  the  presence  of  each  other,  nave  hereunto  written  our 
names  as  subscribing  witnesses. 

"  Ralph  A.  Hall,  Brocton,  New  York. 
"  J.  Frank  Scott,  Portland,  New  York. 
"  Codicil :  In  the  tenth  section  of  this,  may  last  will,  I  desire 
it  should  read  :  *  All  of  the  residue  of  my  estate,  both  real  and 
personal,  I  desire  to  be  divided  among  my  living  sons  at  the  time 
of  my  death,  anything  in  this  will  to  the  contrary  notwithstand* 
ing." 

"  Dated  at  Portland,  N.  Y.,  January  22,  1892. 

his 
Volkert  X  Hardenburg.     [k  aj 
mark 
"  Ralph  A  Hall,  Brocton,  N.  Y. 
"  J.  Frank  Scott,  Portland,  N.  Y.'* 

Before  any  of  the  signatures  were  attached,  the  scrivener  asked 
the  deceased  whom  he  wished  for  the  other  witnesses  to  the  will, 
and  he  said  Mr.  Frank  J.  Scott,  who  lived  across  the  road  from 
the  deceased,  and  was  well  acquainted  with  him.  Scott  immedi- 
ately came.  Hall  testified  that  the  codicil  was  written  in  the 
presence  of  the  testator,  and,  as  he  thinks,  after  Scott  arrived* 
Scott  testified  that  he  thought  Mr.  Hall  had  just  finished  writing 
it  after  he  had  stepped  into  the  room,  but  he  heard  Hall  mention 
the  word  "  codicil"  ;  that  Hall  said  he  had  drawn  the  will  with  a 
typewriter,  and  the  deceased  wanted  to  make  a  change,  so  he  had 
added  a  codicil  with  a  pen.  The  attesting  clause  was  read  over 
by  the  scrivener,  in  the  presence  of  the  deceased  and  Scott  Hall 
asked  the  deceased  to  sign  the  will,  and  he  said  he  could  not  see 
very  well,  end  asked  Hall  to  sign  it  for  him,  and  witness  it    Hall 


Digitized  by 


Google 


Sap.Ct]  Matter  of  Hardenburg.  -  777 

asked  deceased,  in  the  presence  of  Scott,  if  that  (referring  to  the 
paper)  w^as  his  last  will  and  testament,  and  ,he  said  it  was.  He 
then  asked  the  deceased  the  same  qaestion  about  the  codicil.  Hall 
testified  : 

"  I  asked  him  (deceased)  if  the  codicil  as  I  read  it  to  him,  was 
as  he  wanted  it ;  and  he  said  it  waa  1  asked  him  if  he  declared 
that  to  be  his  last  will  and  testament  He  said  he  did.  We 
(Scott  and  I)  witnessed  it  He  asked  us  to  witness  it  for  him/ 
both  instruments.  I  asked  him  in  reference  to  both  instruments. 
We  both  subscribed  our  names  to  both  the  will  and  the  codiciU 
in  his  presence  and  in  the  presence  of  each  other.  At  the  time  of 
the  execution  of  this  will  and  codicil,  1  considered  him  of  sound 
mind  and  memory.  He  was  upward  of  ninety.  He  did  not  ap- 
pear to  be  under  any  restraint 

The  witness  again  says : 

"  I  asked  him  (the  deceased)  if  it  was  his  last  will  and  testa^ 
ment ;  also  the  codicil.  I  think  I  might  have  said :  *  This  in- 
strument is  your  last  will  and  testament;  also  the  codicil'  I 
signed  it  as  a  witness.  Mr.  Scott  signed  it  as  a  witness,  both  in 
the  body  of  the  will  and  the  Codicil,  at  that  time.  Both  instru- 
ments were  executed  in  my  presence  and  Mr.  Scott^s,  and  in  the 
presence  of  Mr.  Hardenburg,  and  signed  by  both  of  us  at  that 
time.  I  say  distinctly  that  I  called  his  attention  both  to  the  will 
and  codicil  at  the  same  time.  They  were  both  signed  right  along 
in  connection." 

The  witness  Scott  says : 

"  I  went  in  where  deceased  and  Mr.  Hall  were.  They  had  this 
paper  there  at  this  time.  Mr.  Hardenburg  signed  this  paper  there 
at  this  time,  in  my  presence ;  that  is,  he  signed  the  mark— the 
cross — in  my  presence,  and  in  the  presence  of  Mr.  Hall.  He 
signed  the  will  there.  Mr.  Hall  askea  him  if  this  instrument  was 
his  last  will  and  testament,  and  he  said  it  was.  He  asked  me  to 
sign  as  a  witness.  He  also  signed  the  codicil  in  my  presence,  and 
in  the  presence  of  Mr.  Hall.  Mr.  Hall  did  not  say  anything  about 
that  Mr.  Hall  said  he  had  written  it  with  a  typewriter,  and  he 
wanted  to  make  a  little  change,  and  he  added  it  with  a  pen,  and 
Mr.  Hall  wrote  his  name  in  both  places.  Both  signatures  were 
made  at  the  same  time,  if  I  remenaber  right ;  and  after  that  he  de- 
clared it  to  be  his  last  will  and  testament  *  *  *  j  signed  in 
both  places,  same  as  Mr.  Hardenburg  did.  That  is  my  signature 
in  both  places.  At  the  time,  he  appeared  to  be  of  sound  mind  and 
memory,  and  under  no  restraint 

No  other  witnesses  were  examined  except  the  subscribing  wit- 
nesses. Hall  and  Scott  The  three  persons  were  alone  in  a  room. 
The  evidence  showed  that  the  testator  fully  understood,  as  did  the 
witnesses,  the  whole  transaction.  While  he  was  somewhat  deaf, 
and  it  was  difficult  for  him  to  see,  he  was  made  to  understand,  and 
did  understand,  all  that  occurred.  He  knew  that  the  codicil  simply 
carried  out  his  instructions  as  to  the  ciiange  in  the  tenth  clause, 
and  that  that  was  the  purpose  of  the  codicil  was  fully  understood 
by  the  witnesses  The  will  and  codicil  was  admitted  to  probate 
St.  Rep.,  Vol.  LXVI.        98 
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by  the  surrogate,  by  the  consent  of  all  the  parties  interested  in  the 
will,  on  the  11th  of  April,  1892.  In  July  afterwards,  the  daugh- 
ter, who  bad  consented  to  the  probate,  filed  a  petition  for  the  revo- 
cation of  the  probate  of  the  will;  and  such  proceedings  were  had 
thereon,  that  in  June,  1898,  the  surrogate  decreed  that  the  probate 
of  the  codicil  should  be  revoked,  and  that  the  probate  of  the  other 
poition  of  the  will  sustained ;  so  that  the  will,  by  his  decree,  is 
'  valid,  all  except  the  alteration  of  the  codicil.  The  evidence  above 
referred  to  was  given  upon  the  proceedings  to  revoke,  and  the  sur- 
rogate based  his  own  conclusion  upon  what  he  claimed  a  want  of 
evidence  to  show  a  due  publication  of  the  codicil.  In  the  find- 
ings which  he  makes,  and  that  appear  in  the  case  before  us  (being 
numbers  11  to  15,  inclusive),  he  finds  that  the  deceased,  in  the 
presence  of  Hall  and  Scott,  signed  the  will  produced  in  evidence 
by  making  his  mark ;  that  in  the  same  presence  he  signed  the 
codicil  of  the  will  by  making  his  mark ;  ttat  he  told  Hall  that  he 
could  not  see  very  well,  and  asked  him  to  write  his  (the  deceased  s^ 
name ;  that  Hall,  in  the  presence  of  the  deceased  and  Scott,  siffnea 
the  name  of  the  deceased  to  the  will  and  codicil,  at  the  places 
where  the  deceased  had  made  his  mark  to  the  will  and  oodicil ; 
that  Hall,  in  the  presence  of  Scott,  asked  the  deceased  if  that  was 
his  last  will  and  testament,  and  the  deceased  said  it  was ;  that  Hall 
wrote  the  codicil  in  the  presence  of  the  deceased  ;  that  deceased 
told  Hall  that  he  desirea  to  change  the  tenth  clause  so  that  it 
should  read  "the  living  sons,"  instead  of  "the  living  children/' 
And  he  also  found  the  facts  as  to  preparing  the  will  and  its  being 
aead  over  to  the  deceased  as  above  stated.  The  suiTogate  refused 
to  find  that  the  deceased  requested  the  witnesses  to  execute  the 
codicil  as  witnesses,  or  that  he  declared  the  codicil  to  be  his  last 
will  and  testament,  and  for  the  want  of  this  proof,  as  the  surrogate 
claims,  he  rejected  the  codicil. 

A  careful  examination  of  the  evidence  taken  before  the  surro- 
gate, together  with  the  findings  which  he  makes,  leaves  it  clearly 
established  that  the  statutory  requirements  in  the  execution  of  the 
will  were  complied  with  in  substance  and  effect  There  was  no 
evidence  to  show  that  the  testator  was  under  restraint  or  in  any 
manner  influenced  in  making  the  will,  or  but  what  he  had  suffici- 
ent mind  to  make  a  valid  will.  While  the  paper  is  apparently 
divided  into  a  will  and  codicil,  it  was  really  all  one  paper,  exe- 
cuted at  the  same  time,  and  to  be  taken  together  as  one  transac- 
tion. The  purpose  of  the  codicil  is  undisputed.  It  was  simply  to 
correct  the  tenth  clause  of  the  will.  This  might  have  been  done 
by  interlining  the  change  of  "living  sons"  for  "living  children," 
and,  if  done  before  execution,  would  have  been  valid.  In  re  Teti- 
nelle,  5  N.  Y.  Leg.  Obs.  254.  The  scrivener,  however,  thoc^ht  he 
must  make  this  change  in  a  separate  instrument,  which  hedid,  and 
called  it  a  "codicil."  It  referred  to  the  change  made  in  the  prin- 
cipal paper,  and,  but  for  the  requirement  of  the  statute  that  the 
testator  should  sign  at  the  end  of  the  will,  would  h^ve  been  a  valid 
portion  thereof,  same  as  if  written  in  the  tenth  clause  itself.  It 
was  not  therefore,  in  a  proper  sense,  a  "codicil,"  but  the  statutory 
objection  was  avoided  by  the  testator's  and  the  witnesses  signing 
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at  the  end  of  this  paper  as  the  other,  and  the  reading  of  the  attes- 
tation clause  in  the  presence  of  the  witnesses.  And  the  declara- 
tion of  the  dec*^ased,  after  he  had  executed  the  paper  by  signing 
liis  name  twice,  that  it  was  his  last  will  and  testament,  and  his  re- 
quest to  the  witnesses  to  sign  it,  was  a  declaration  as  to  the  whole 
instrument,  and  also  a  request  as  to  the  same,  as  it  was  all  one 
transaction ;  and  therefore  it  was  unnecessary  to  make  a  special 
declaration  as  to  each  signature,  although  the  testimony  is  that 
that  was  dona  The  failure  of  the  witness  Scott  to  remember  as 
fully  what  was  said  in  regard  to  the  codicil  by  Hall,  who*  drew 
the  paper,  does  not  disprove  the  fact  testified  to  by  him.  Rugg  v. 
Bugg,  83  K  Y.  592.  And,  while  the  Code  (section  2618)  re- 
quires that  at  least  two  of  subscribing  witnesses  shall  be  produced 
and  examined,  yet  it  is  not  necessary  that  both  witnesses  should 
state  all  the  material  facts  required  by  the  statute.  In  re  Oraham's 
Will,  30  St  Eep.  292,  and  cases  there  cited.  The  fact  that  tes- 
tator was  fully  apprised  of  the  testamentary  character  of  the  m- 
strument  may  be  considered  in  aid  of  proofs  tending  to  establish 
the  publication.  Gilbert  v.  Knox,  52  N.  Y.  125.  The  testator  not 
only  understood  this,  but  the  witnesses  did,  at  the  time  of  the  pub- 
lication, and  that  the  object  of  the  codicil  was  to  eSect  the  change 
desired  by  the  deceased  in  the  instrument. 

Any  act  of  the  testator  in  the  presence  of  the  witnesses  at  the, 
time  of  the  execution  of  the  will  that  tends  to  show  that  he  de- 
sires to  publish  the  paper  as  his  will,  and  that  he  wishes  the  wit- 
nesses to  execute  it,  may  be  considered;  and  in  lie  Peregos  Will^ 
24  St.  Rep.  496,  Judge  Dwight  says : 

**A  man  is  not  to  be  denied  the  right  to  make  a  testamentary  dis- 
position of  his  property  on  account  of  defect  of  speech  and  hear- 
ing ;  and  a  dear  and  dumb  man  may  make  a  will  if  only  the  for- 
malities prescribed  by  the  statute  are  observed  in  their  spirit  and 
intent  in  such  manner  as  is  practicable  under  the  condition  exis^ 
ing/' 

And  in  Thompson  v.  Seastedt,  6  Thorn  p.  &  C.  80,  affirmed  in 
court  of  appeals  (62  N.  Y.  634),  Judge  Daniels  ftays : 

"Although  she  (testatrix)  did  not,  according  to  the  testimony 
which  was  given,  in  words  declare  the  instrument  to  be  her  will,  it 
is  clear  that  sbe  treated  it  and  designed  the  witnesses  to  understand 
it  to  be  such.  That  was  equivalent  to  such  a  declaration,  and 
sufficient  to  satisfy  the  requirement  of  the  statute  upon  the  sub- 
ject ;  for  that  does  not  necessarily  contemplate  such  a  declaration 
in  words,  in  order  to  render  the  instrument  valid  as  a  will." 

This  doctrine  is  sustained  in  a  long  line  of  cases,  under  many 
difiEerent  circumstances,  some  of  which  are  as  follows:  La7ie  v. 
Zajie,  95  N.  Y.  494;  Reeve  v.  Crosby,  3  Redf.  Sur.  74;  In  re 
Voorhis  Will,  125  N.  Y.  765 ;  Darling  v.  Arthur,  22  Hun,  84 ; 
In  re  CoUrell,  95  N.  Y.  329 ;  Rtigg  v.  Rugg,  supra ;  In  re  Bernsets 
Will,  141  N.  Y..389  ;  57  St.  Rep.  601 ;  In  re  Hunt's  Will,  110  N. 
Y.  278 ;  18  St.  Rep.  118,  and  in  that  case,  at  page  281,  110  N. 
Y.,  the  court  says  : 

'This  will  must  have  been  presented  to  the  witnesses  by  the 
testator  for  them  to  sign,  and  such  an  act  was  equivalent  to  a  com- 
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munication  by  him  that  he  intended  to  give  eflfect  to  the  paper  as 
his  will.  If  the  paper  was  signed  in  the  presence  of  the  witnesses^ 
the  aot  was  a  sufficient  compliance  with  tne  statute  as  to  an  ac* 
knowledgment  of  the  subscription." 

The  request  to  sign  is  sufficient  if  made  by  the  person  superin- 
tending the  execution  of  the  will  in  the  hearing  of  the  testator, 
and  with  his  silent  permission  and  approval.  In  re  Nelson's  Will^ 
141  N.  Y.  157 ;  57  St  Rep.  678,  and  cases  cited. 

The  eflEect  of  the  surrogate's  action  upon  this  will  in  striking  out 
the  codicil  is  to  defect  the  purpose  and  intention  of  the  testator,  es- 
tablish a  will  not  made  by  the  testator,  and  it  should  not,  under  the 
evidence,  be  permitted.  The  proof  before  the  surrogate  required 
him  to  admit  this  will  to  probate  as  an  entirety  ;  and  while  the 
Code  (section  2622^  devolves  upon  the  surrogate  the  duty  of 
being  "satisfied  of  tne  genuineness  of  the  will,  and  the  validity 
of  its  execution,"  still  he  must  be  so  satisfied  when  the  proof  taken 
together  establishes  what  the  statute  requires ;  and  this  court  has 
the  power,  under  section  2586,  to  decide  the  question  of  fact  which 
the  surrogate  had  before  him.  There  being  no  substantial  conflict 
in  the  evidence  as  to  the  fact  of  the  execution  of  this  will,  this 
court  should  direct  that  the  original  probate  of  this  will  should  be 
confirmed.  In  re  Rapplie's  Will,  50  St  Rep.  239  ;  In  re  Muni's 
Willy  110  N.  Y.  278;  18  St  Rep.  118. 

The  decree  of  the  surrogate  of  Chautauqua  county  appealed  from 
should  be  reversed,  and  the  original  probate  of  the  will  and  codicil 
confirmed,  with  costs  to  the  appellant,  payable  out  of  the  property 
of  the  deceased.     All  concur. 


In  the  Matter  of  the  Accounting  of  George  Litzenberger,  as 

Trustee,  eta,  of  John  Litzenberger,  Deceased. 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  12,  1895,) 

Tbubteb— Liability  fob  oo-tbustkb. 

Where  the  trust  funds  are,  by  the  act  of  an  executor  or  trustee,  placed 
in  the  hands  of  the  co-executor  or  co-trustee,  without  which  the  latter 
would  not  have  had  them,  the  former  is  responsible  for  the  latter's  detfos- 
tavit  as  to  the  funds  so  handed  over  to  hhn. 

Appeal  from  a  decree  settling  the  accounts  of  the  trustee. 
Hammond  &  Hammond,  for  app'lts ;  O,  M,  Wilcoxen,  for  resp\ 

Bradley,  J. — This  proceeding  was  instituted  on  the  petition 
of  the  appellants,  who  were  beneficiaries  of  the  income  of  a  trust 
fund,  pursuant  to  the  will  of  the  decedent,  and  they  seek  to  charge 
the  surviving  trustee  with  the  amount  of  such  fund.  The  testator 
died  in  April,  1882.  By  his  will,  which  was  admitted  to  probate, 
he  named  his  sons,  George  and  1  jevi  Litzenberger,  as  executors  and 
trustees..  Letters  were  issued  to  them,  and  they  entered  upon  the 
execution  of  their  trust.  Among  other  things,  the  will  provided 
that  his  residuary  estate  should  be  equally  divided  among  his  chil- 
dren; that  the  shares  of  his  two  daughters,  Sarah  Ann  and  Mary 
Jane  (the  petitioners),  should  by  the  executors  be  invested,  the  in- 
terest be  paid  to  them  annually,  and  at  their  death  the  remainder 
go  to  their  children;  and  that  his  son  Levi,  if  he  so  elected,  should 
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become  the  purchaser  of  a  certain  farm  (of  which  the  testator  died 
fieised)  at  the  price  of  $6,600,  to  be  conveyed  to  him  by  the  exec- 
utors. In  April,  1884,  the  farm  was  conveyed  by  George  Litzen- 
berffer,  as  executor,  to  Levi.  By  the  decree  of  the  surrogate's  court, 
made  on  an  accounting  of  the  executors  in  April,  1884,  the  amount 
-of  the  residuary  estate  for  each  of  the  children  then  was  $1,995.26; 
and  the  executors  were  charged  with  and  directed  to  invest  such 
sum  for  each  of  those  daughters,  aud  pay  the  income  of  it  to  her 
annually  during  her  life.  A  like  sum  as  the  share  of  Levi  was 
taken  as  part  of  the  purchase  monev  of  the  farm  so  conveyed  to 
him;  and  until  his  death,  in  1890,  he  paid  to  the  petitioners  inter- 
est upon  the  funds  which  by  the  decree  of  1884  the  executors  were, 
directed  to  invest  for  them.  In  March,  1885,  Levi  made  a  mort- 
gage upon  the  farm  to  one  Willers,  to  secure  the  payment  of 
$2,316.66,  which  remained  unpaid  at  time  of  his  death.  After- 
wards George  Litzenberger  individually  took  an  assignment  of  the 
mortgage,  foreclosed  it  by  action,  and  the  sale  resulted  in  a  surplus 
of  $2,245.65,  which,  less,  $22.46,  treasurer's  fees,  came  into  his 
hands  as  surviving  trustee.  That  sum,  a  mortgage  of  $800,  and 
-$248.25,  interest  received  by  him,  constitute  the  trust  fund  for 
which  he  accounts,  and  from  this  he  deducts  $426,  costs  in  an  ac- 
tion brought  by  him  against  the  personal  representatives,  widow, 
wridow,  and  children  of  Levi  Litzenberger,  who  died  insolvent,  to 
recover  the  amount  of  the  trust  fund  in  the  unpaid  purchase  money 
of  the  farm,  and  he  deducted  the  amount  paia  by  nim  to  the  peti- 
tioners after  the  death  of  Levi;  thus  reducing  the  trust  fund  for 
both  of  them  in  his  hands  to  $1,599.84.  This  is  the  amount  for 
which  he  was  charged  by  the  decree  of  the  surrogate's  court,  and 
he  was  directed  to  pay  to  his  successor  that  amount,  less  $66.04, 
his  commissions.  The  payments  made  by  the  surviving  trustee 
to  the  petitioners,  and  wnich  were  applied  in  reduction  of  the  fund 
in  his  hands,  were  annually  made,  m  the  amounts  equal  to  the  in- 
terest upon  the  trust  funds,  after  the  death  of  Levi,  and  up  to  April, 
1893. 

The  questions  presented  are:  (1)  Was  the  surviving  trustee  en- 
titled to  credit  for  the  deficiency,  so  far  as  it  may  be  attributable 
to  the  consequences  of  the  mortgage  made  by  Levi  on  the  farm? 
(2)  Was  he  entitled  to  have  allowed  to  him,  in  reduction  of  the 
principal  sum  of  the  fund,  the  amonnt  of  the  payments  so  made  by 
him  to  the  petitioners  annually  ? 

Both  of  the  trustees  were  by  the  decree  of  April,  1884,  directed 
to  make  the  investment,  and  such  was  their  duty  under  the  will 
No  investment  was  made.  The  fund  was  treated  as  in  the  con- 
sideration for  the  conveyance  of  the  farm  to  Levi  For  this  he 
was  personally  liable.  And,  as  evidence  that  the  fund  was  in  his 
hands,  he,  in  March,  1885,  delivered  to  his  co-trustee  the  follow- 
iHg  memorandum: 

"This  is  to  certify  that  I  have  in  my  hands  the  balance  of  the 
trust  funds  belonging  to  Mary  Jane  Stahl  and  Sarah  A.  Deal  from 
the  estate  of  John  Litzenberger,  late  of  Varick,  deceased. 

Levi  Litzenbeger. 

"Dated  March  28,  1885." 
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This,  evidently,  was  not  the  investment  contemplated  by  the 
testator.  Nor  was  the  purchase  money  of  the  farm  secured,  as  it 
usually  is  when  real  property  is  sold  on  credit  If  the  sale  had  been 
made  by  the  executors  to  any  other  person,  and  collection  of  the 
purchase  money  had  been  defeated  wholly  or  partially  by  an  in- 
cumbrance created  by  him  upon  the  property,  it  would  seem  clear 
that  the  executors  would  have  been  responsible  for  their  failure  to 
take  security.  But  the  case  here  was  rendered  somewhat  different 
by  the  fact  that  the  purchaser  was  one  of  the  executors  and  trus- 
tees, and  had  by  the  will  been  given  the  option  to  make  the  pur- 
chase. But  he  could  not  accomplish  it  without  the  conveyance  of 
the  other  executor.  It  was  by  the  act  of  the  latter  that  the  title 
was  vested  in  him.  The  trust  fund  in  question  existed  only  in  the 
farm,  and  never  was  otherwise  in  the  nands  of  Levi  Litzenberger, 
and  that  was  placed  there  by  the  conveyance  made  by  the  re- 
spondent 

No  liability  arises  against  one  of  two  executors  for  passively 
permitting  the  other  to  collect  or  receive  the  funds  and  assets  of 
the  trust  estatjB,  although  they  are  wasted  by  him,  unless  he  has 
reason  to  apprehend  such  consequence  and  takes  no  measures  to 
prevent  it  Ormiston  v.  Olcott^  84  N.  Y.  389 ;  WUmerding  \\ 
McKesson,  103  id.  329;  3  St  Rep.  108;  Cocks  v.  Haviland, 
124  N.  Y.  426  ;  36  St.  Rep.  408.  It  is  otherwise  when  the  trust 
funds  are  by  his  act  placed  in  the  hands  of  his  co-executor  or  trus- 
tee, and  without  which  he  would  not  have  had  them.  Then  he 
may  be  responsible  for  the  devastavit  of  the  latter  as  to  the  funds 
so  handed  over  to  him.  Chroft  v.  Williams,  88  N.  Y.  884  ;  Bnten 
V.  Oillet,  115  id.  10  ;  23  St  Rep.  780.  It  was  the  duty  of  the 
respondent,  as  well  as  of  Levi,  to  see  to  it  that  the  trust  fund 
which  was  to  furnish  the  income  for  the  petitioners  was  invested 
so  as  to  render  the  purpose  of  the  testator  effectual.  This  trust 
was  to  be  continued  during  the  lives  of  the  beneficiaries  of  the  in- 
come, and  that  might  embrace  a  long  period  of  time.  The  re- 
spondent, being  advised  of  this,  conveyed  the  property  to  I/evi, 
and  relied  wholly  upon  his  personal  responsibility  and  ability  for 
the  time  the  trust  might  continue  to  pay  the  interest  upon  the 
fund,  and  finally  to  pay  the  principal  sum  of  it,  to  the  children  of 
the  petitioners.  He  knew  that  there  was  no  investment  of  it  a» 
contemplated  by  the  testator,  and,  therefore,  that  the  trust  in  thnt 
respect  was  not  duly  executed.  It  would  have  been  only  ordinary 
prudence  to  have  secured  the  purchase  money  by  mortgage  on  the 
farm,  and  thus  an  investment  of  the  trust  fund  would  have  been 
created.  It  is  difficult  to  see  why  he  should  not  be  responsible 
in  the  duty  assumed  by  a  trustee  who  undertakes  the  execution  of 
a  trust  The  fact  that  he  did  not  suppose  that  his  grantee  would 
impair  the  fund  by  mortgage,  or  that  he  did  not,  until  after  his 
death,  learn  that  he  had,  does  not  exonerate  him  from  the  charge 
of  negligence  in  giving  him  the  opportunity  to  do  it  This,  under 
the  circumstances,  was  nothing  less  than  culpable  negligence  on  his 
part,  and  by  reason  of  it  he  should  be  held  responsible  for  the 
deficit  so  occasioned  in  the  trust  fund.  Earl  v.  Eark,  93  N.  Y.  104» 
It  is  very  likely  that  the  application  of  that  proposition  to  the  ac- 
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counting  of  the  respondent  may  remove  the  deficit  from  the  trust 
funds  of  the  petitioners.  However  that  may  be,  no  reason  appears 
to  justify  the  reduction  of  the  principal  of  the  trust  funds  by  appli- 
cation of  the  payments  made  to  the  appellants  by  the  respondent 
annually  as  of  the  interest  upon  the  funds.  The  recipients  under- 
stood the  payments  to  be  of  interest,  and  i^ceived  them  as  such, 
and  the  surviving  trustee  was  so  advised  when  he  made  them.  As 
the  terms  of  the  will  are  represented  by  the  record,  the  petitioners 
were  entitled  to  none  of  the  principle  sums  of  the  trust  The  pay- 
ments so  made  by  them  to  the  respondent  were  not  applicable  to 
the  reduction  of  the  principal,  and  should  not  have  been  so  applied. 
Nor  should  the  costs  in  his  action  against  the  personal  representa- 
tives of  Levi  and  others  be  applied  in  reduction  of  the  fund  in 
question,  to  the  prejudice  of  the  petitioners.  They  were  not  par- 
ties to  the  action.  Nothing  was  realized  from  the  judgment  other 
than  the  surplus  money  before  mentioned,  which  had  been  de- 
posited with  the  county  treasurer. 

For  these  reasons,  the  decree  of  the  surrogate's  court  settling 
the  accounts  of  the  respondent  as  surviving  trustee  should  be  re- 
versed, and  a  new  accounting  be  had  by  him  in  that  court,  with 
costs  to  the  appellanta 

All  concur.  

Abram  Shaver,  Appit  and  Eesp't,  v.  Nelson  V.  Eldred,  App*lt 

and  Resp't 

(Supreme  Cawrt,  General  Term,  I^Hfth  Department,  Filed  April  IS,  1896,) 

1.  Costs— Appeal — County  court. 

Under  sectioa  3073  of  the  Code,   only  the  trial  fee  of  twenty  dollars, 
provided  for  in  that  section,  can  be  taxed  on  an  appeal  to  the  county  court. 
3.  Same— Increased. 

Section  3258  of  the  Code  does  not  authorize  increased  costs  upon  an 
appeal  to  the  county  court. 

Appeal  from  an  order,  modifying  and  settling  defendant's  bill 
of  costs  as  taxed  by  the  clerk  of  the  county. 

Hull  Oreenfield^  for  pFff ;   diaries  M.  Baker ^  for  def*t 

Ward  J. — This  action  was  commenced  in  a  justice's  court  of 
Cayuga  county  in  1883,  A  new  trial  was  taken  in  the  county 
court,  which  resulted  in  a  judgment  for  the  plaintiflf.  Defendant 
appealed  to  the  general  term  of  this  court,  and  judgment  was  af- 
firmed. 38  Hun,  632.  Defendant  then  appealed  to  the  court  of 
appeals,  where  the  judgment  was  reversed,  with  costs  to  abide 
event,  and  a  new  trial  granted  in  the  county  court  Upon  the 
new  trial  the  plaintiff  again  recovered  a  judgment.  Defendant 
appealed  from  this  judgment  to  the  general  term,  and  this  judg- 
ment was  reversed,  and  a  new  trial  ordered  in  the  county  court, 
witli  costs  to  abide  event  Upon  a  new  trial  in  the  county  court, 
the  plaintiff's  complaint  was  dismissed,  with  costs.  The  county 
judge  before  whom  the  cause  was  tried  made  a  certificate,  as  pro- 
vided by  section  3248  of  the  Code  of  Civil  Procedure,  that  de- 
fendant was  entitled  to  increased  costs,  under  section  3258  of  the 
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Code,  for  the  reason  that  on  the  trial  it  appeared  that  the  action 
was  brought  against  the  defendant  by  reason  of  acts  done  in  aid 
or  assistance  of  the  superintendent  of  public  works  of  the  state  of 
New  York  affecting  the  duties  of  his  office  Final  judgment  was 
rendered  in  favor  of  the  defendant  in  the  county  court  in  the  sum- 
mer of  1894^  and  the  clerk  taxed  the  defendant's  bill  of  costs  at 
the  sum  of  $945.75.  Several  objections  were  taken  by  the  plaint- 
iff's attorney  upon  the  taxation,  all  of  which  were  overruled. 
Those  important  to  be  considered  were  as  follows:  Two  items  in 
bill  of  $30,  each  for  trials  in  the  county  court,  lasting  more  than 
two  days;  for  making  and  serving  case  in  court  of  appeals,  $30; 
for  increased  costs,  under  section  3256,  $247.50 ;  for  copies  of 
stenographer's  minutes  of  the  two  trials  in  the  county  court,  aggre- 
gating $23.16.  Defendant  moved  for  a  review  of  this  taxation  be- 
fore the  county  court,  which  was  had,  and  that  court  made  an 
order  reducing  the  two  items  of  $30  each  for  trial  fees  to  $20 
each,  striking  out  the  item  of  $30  for  making  and  serving  case  in 
court  of  appeals,  deducting  $15  from  the  item  of  increased  costs 
on  account  thereof,  and  striking  out  $87.50,  being  the  amount 
charged  for  increased  costs  for  proceedings  in  the  county  court 
These  deductions  left  the  bill  taxed  at  $793.25,  and  the  clerk  was 
directed  to  correct  it  accordingly.  Both  parties  appealed  from  that 
order,  and  the  questions  are  here  for  review. 

The  reductions  of  the  trial  fees  in  the  county  court  from  $30  to 
$20  must  be  sustained.  Section  3073  regulates  the  costs  of  ap- 
peals in  county  courts,  and  fixes  $20  as  the  trial  fee.  The  steno- 
grapher's fees,  being  in  the  aggregate  $23.16,  are  not  taxable  as  a 
necessary  disbursement  in  the  cause.  This  was  held  by  the  general 
term  of  the  fourth  department  in  Pfandler  Barm^  etc.  Apparatus 
Co,  V.  Sargent^  43  Hun,  154 ;  5  St  Rep.  413  ;  Judge  Haight  pro- 
nouncing the  opinion,  concurred  in  by  Judges  Bradley,  Angle, 
and  CHiLDa  Section  3256  of  the  Code  of  Civil  Procedure,  prior 
to  1892,  did  not  in  terms  specify  stenographers'  fees  for  minutes 
of  testimony  as  a  disbursement ;  but  chapter  185  of  the  Laws  of 
that  year  amended  that  section,  and  included,  as  a  proper  dis- 
bursement, "  stenographers*  fees  for  minutes  of  testimony  before 
a  court,  judge,  or  referee,"  and  provided  that  that  act  should  take 
effect  September  1,  1892.  It  was  passed  on  March  24,  1892.  On 
the  14th  of  May  following,  the  legislature  again  amended  this  sec- 
tion by  chapter  592,  by  simply  omitting  the  provision  as  to  steno- 
graphers' fees,  and  providing  that  that  should  take  effect  on  the 
1st  day  of  September,  1892.  Chapter  185,  therefore,  in  fact  never 
went  into  operation,  as  the  legislature,  by  the  subsequent  act,  in 
effect  repealed  it,  and  indicated  as  the  final  judgment  of  the  legis- 
lature tnat  stenographers'  fees  were  not  taxable  disbursements. 
Section  3251  of  the  Code,  which  provides  for  amount  of  costs 
generally,  gives  the  successful  party  for  making  and  serving  a  case 
$20,  and  $10  in  addition  if  the  case  contains  more  than  fifty  folios.- 
By  subdivision  5  of  that  section,  the  successful  party  upon  an  ap- 
peal to  the  court  of  appeals  is  to  recover  before  argument  $30,  for 
argument  $60 ;  and  the  section  plainly  contemplates  that  this  is  all 
the  costs  that  shall  be  allowed  except  term  fees.     The  bill,  as 
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taxed,  allowed  the  defendant  these  two  items  in  addition  to  the 
items  complained  of,  and  the  county  court  was  right  in  striking  it 
out 

The  plaintiff  contends  there  should  be  no  allowance  for  in- 
creased costs  that  have  accrued  upon  any  of  the  appeals  in  which 
the  defendant  was  appellant,  and  he  relies  upon  several  decisions 
under  the  Revised  Statutes  giving  additional  costs  to  public  offi- 
cers, among  which  are  Wheeloch  v.  Hotchkiss,  18  How.  Pr.  468.  and 
Dockstader  v.  Sammons^  4  Hill,  546.  The  Revised  Statutes  (vol- 
ume 2,  pt  3,  p.  617,  §  24)  provided : 

"In  tne  following  action,  if  judgment  is  rendered  for  the  de- 
fendant upon  verdict,  demurrer,  nonsuit,  non  proSy  discontinuance 
of  the  plamtiff  or  otherwise  in  any  action,  certiorari^  writ  of  error 
or  other  proceedings,  such  defendant  shall  recover  the  amount  of 
his  taxed  costs,  and  one-half  thereof  in  adition." 

This  statute  has  been  repealed,  and  section  3258  of  the  Code 
substituted.  By  that  section  a  defendant  in  whose  fiivor  a  final 
judgment  is  rendered,  upon  receiving  a  proper  certificate,  is  en- 
titled to  recover  the  costs  prescribed  in  section  3251,  and,  in  addi- 
tion thereto,  one-half  thereof.  The  latter  section  fixes  the  costs 
which  the  successful  party  is  entitled  to  under  section  3228,  and 
other  sections  of  the  Code,  whether  defendant,  appellant,  or  res- 
pondent, and  the  additional  allowance  is  based  upon  it  Porlei*  v. 
CM,  25  Hun,  184,  Burkle  v.  Luce,  1  N.  Y.  239. 

The  serious  c]|uestion  upon  this  appeal  is  whetner  the  county 
court  was  right  m  refusing  the  defenaant  the  sum  of  $87.50,  for 
increased  costs  in  the  county  court  In  Porter  v.  Cobb^  supra,  the 
general  term  of  the  third  department  held  that  such  increased 
costs  should  be  allowed,  for  the  reason  that  section  3347  embraced 
county  courts  within  the  scope  of  section  3258.  The  position  of 
the  county  court  was  that,  as  to  appeals  and  the  costs  of  trials  on 
i^ppeals  to  the  county  court,  they  were  regulated  and  controlled 
by  section  3073,  which  provides  a  bill  of  costs  in  the  county  court 
for  such  trials,  and  are  therefore  excepted  from  the  operation  of 
section  3251.  And,  as  increased  costs  are  only  given  where  costs 
have  accrued  under  section  3251,  they  cannot  be  recovered  with 
relation  to  said  county  court  trials.'  All  of  the  provisions  of  the 
Code  bearing  upon  this  subject  should  be  considered  in  determining 
this  question.  Section  3258  predicates  the  additional  costs  upon 
the  costs  recoverable  under  section  3251.  The  costs  of  appeals 
in  county  courts  are  controlled  exclusively  by  section  3073,  which 
provides  for  all  proceedings  before  notice  of  trial,  $15 ;  for  all  sub- 
sequent proceedings  before  trial,  $10;  for  new  trial  of  an  issue  at 
law,  $15  ;  for  new  trial  of  an  issue  of  fact,  $20 ;  for  argument  for 
motion  for  new  trial,  $15  and  term  fees.  There  is  no  provision 
in  this  section  for  increased  costs,  and  the  section  is  entirely  inde- 
pendent of  section  3251.  Authority  must  be  found  in  the  statute  for 
the  imposition  of  costs.  Such  authority  will  not  be  inferred,  and 
certainly  none  is  contained  in  the  statute  cited  for  imposing  addi- 
tional costs  upon  the  plaiatiS  in  proceedings  in  county  court 
The  defendant  cites  Porter  v  Oobb,  supra,  as  authority  for  this 
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extra  allowance.  That  court  held  that  such  increased  costs 
should  be  allowed,  for  the  reason  that  section  3258  came  under 
the  second  title  of  chapter  21  of  the  Code;  and  as  subdivision 
13  of  section  3347  restricts  the  application  of  this  second  title 
to  the  actions  in  one  of  the  courts  specified  in  subdivision  4 
of  section  3347,  and  as  the  county  court  is  one  of  the 
courts  enumerated  in  subdivision  4,  therefore,  the  section  giv- 
ing the  increased  costs  applies  to  county  courts.  With  all 
due  respect,  this  reasoning  seems  more  specious  than  sound. 
The  purpose  of  subdivision  13  was  to  restrict  the  general  ap- 
plication of  the  second  title  of  chapter  21  to  certain  couits,  be- 
mg  the  most  important  courts  and  courts  of  record,  and  should 
not  be  construed  as  doing  away  with  the  obvious  purpose  of  the 
other  sections  of  the  Code  bearing  directly  upon  the  question. 

Section  3261,  which  is  a  part  of  the  article  embracing  sections 
3251  and  3258,  provides:  "This  article  does  not  affect  any  provision 
contained  elsewhere  in  this  act  or  in  any  other  statute  remaining 
unrepealed  *  *  *  whereby  the  amount  of  costs  is  specially 
fixed  in  a  particular  case,  otherwise  than  as  prescribed  in  this 
article." 

Sectibn  3073,  providing  for  costs  upon  appeal  to  county  courts,  is 
not  part  of  the  article  embracing  sections  3251  and  3258,  and,  there- 
fore, comes  within  the  restrictive  provision  of  section  3261,  above 
quoted. 

The  attention  of  the  court  in  Porter  v.  Cdbb^  does  not  seem  to 
have  been  called  to  section  3261,  or  to  the  exceptions  to  the  oper- 
ations of  section  3247,  stated  at  the  very  commencement  of  that 
section,  and  we  are  unable  to  concur  in  this  respect  with  the 
learned  court  in  Porter  v.  Cobb. 

It  is  said  that  no  reason  exists  why  the  county  court  should  be  ex- 
empted from  the  operation  of  section  3258.  The  answer  is  that  that 
suggestion  should  oe  addressed  to  the  lawmaking  power.  There 
must  be  some  statute  authorizing  costs  before  they  can  be  im- 
posed. Equitable  Life  Assurance  Society  v,  Hughes^  125  N.  Y.  108 ; 
34  St  Rep.  591. 

The  oraer  of  the  county  court  should  be  modified  by  striking 
out  the  stenographer's  fees  of '$23.16,  and,  as  modified,  affirmed, 
without  costs  to  either  party. 

All  concur. 

Maria  Brinkerhoff,  App'lt,  r.  Amarilla  B.  Sartwell,  as 

Executrix,  etc.,  H  at,  Resp'ts. 
{Supreme   Court,    Oenei'ol  Term,  F\fth  Department,   Filed  April  12,  1895.) 

1.  SaLB~IIE8CIS8ION. 

A  snie  of  shares  of  stock  will  not  be  rescinded  for  false  representations, 
made  by  the  .purchaser  to  the  vendor's  agent,  where  such  agent  bad  better 
knowledge  of  the  condition  of  the  business  of  the  corporation  than  the 
purchaser,  and  such  knowledge  was  present  in  his  mind  at  the  time  of  the 
transaction. 

2.  Same. 

The  evidence  was  held  to  sustain  a  flndine  that  the  agent  had  better 
knowledge  than  the  buyer  of  the  condition  oi  the  corporation  and  acted 
with  such  knowledge. 
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Appeal  from  a  judgment,  dismissing,  the  complaint  on  the 

merits. 

&  K  Payncy  for  app'lt ;    W.  K  Hughitt,  for  resp'ts. 

Bradley,  J.  —  The  plaintiflE  was  the  own.er  of  twenty-five 
shares,  and  her  son,  Frederick  D.  Brinkerhoff,  of  two  shares,  of 
the  stock  of  the  Empire  Wringefr  Company,  at  the  par  value  of 
$100  each,  and  on  the  31st  day  of  December,  1878,  through  Jacob 
Brinkerhoff,  the  husband  of  the  plaintiff,  those  twenty-seven 
shares  were  sold  to  Henry  J.  Sartwell  at  the  price  of  $31.50  per 
share.  The  plaintiff,  having  taken  an  assignment  of  the  alleged 
claim  of  her  son,  seeks  a  rescission  of  the  sale  and  transfer  of  the 
twenty-seven  shares  of  stock,  and  recovery  of  the  amount  of  divi- 
dends paid  upon  them  since  the  transfer,  on  tne  alleged  ground 
that  the  sale  of  the  stock  to  him  was  procured  by  the  fraud  of 
Sartwell.  The  Empire  Wringer  Company,  as  a  partnership 
formed  in  1873,  composed  of  Jacob  Brinkerhoff  and  others,  con- 
tinued until  January  1,  1877,  when  it  was  succeeded  by  the 
company  as  a  corporation,  and  its  capital  consisted  of  patents, 
material,  manufactured  goods,  machinery,  l:)elting,  tools,  patterns, 
sheds,  fixtures  and  unexpired  insurance,  estimated  at  $62,278.97, 
transferred  by  the  partnership  to  the  corporation  with  the  good 
will  of  the  business  of  the  partnership,  estimated  at  $1,121.03, 
making  together  $64,000,  which  constituted  the  capital  of  the 
company.  The  corporation  thereupon  issued  640  snares  of  its 
capital  stock,  of  the  par  value  of  $100  each,  of  which  134 
shares  were  issued  to  Jacob  Brinkerhoff,  and  twenty-five  shares, 
by  his  direction,  to  the  plaintiff,  his  wife,  and  the  residue  to 
others;  and  it  entered  upon  the  business  of  manufacturing 
clothes  wringers,  barbed  fence,  cot  beds  and  wash  benches. 
The  manufacture  and  sale  of  the  wringer  proved  to  be  a  profitable 
business,  which  from  and  after  1878  was  productive  of  aividends 
to  the  stockholders.  The  barb- fence  branch  of  the  business 
was  a  burden,  and  had  resulted  in  a  loss  of  about  $45,000 
to  the  company  at  the  time  of  the  sale  of  the  stock.  The 
alleged  fraud  is  predicated  upon  representations  made  by  Sartwell 
to  Jacob  Brinkerhoff,  who  acted  as  the  agent  of  his  wife  and  son 
in  making  the  sale.  If  the  referee  had  adopted  the  testimony  of 
Brinkerhoff  as  correctly  representing  the  transaction  of  the  sale, 
it  is  very  likely  that  the  conclusion  would  have  followed  that  Sart- 
well was  chargeable  with  misleading  Brinkerhoff  by  false  and  de- 
ceptive representations  in  making  the  purchase.  But  the  referee 
has  not  found,  and  has  refused  to  find,  the  facts  in  accordance  with 
such  testimony,  which,  in  view  of  the  relation  of  Brinkerhoff  to  the 
transaction  and  to  the  plaintiff,  the  referee  was  permitted  to  do. 
In  the  outset  Brinkerhott  applied  to  Sartwell  for  a  loan  upon  the 
security  of  the  stock,  which  was  declined,  with  the  remark  that  he 
would  purchase  it  at  its  value.  Shortly  after  Brinkerhoff  advised 
Sartwell  that  his  wife  and  son  had  concluded  to  sell  the  stock, 
and  the  referee  found  that  thereupon  Sartwell  stated  (as  he  had 
proposed  in  the  first  interview)  that  he  had  investigated  the  busi- 
ness; that  it  was  in  bad  shape  ;  was  hardly  paying  expenses;  that 
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the  wringer  business  had  fallen  off. ;  that  the  fence  business  had 
absorbed  a  large  amount  of  the  assets  ;  that  he  did  not  care  whether 
he  bought  or  not ;  that  it  would  be  a  good  deal  like  buying  a  cat  in 
a  bag;  that  he  would  pay  $31.50  per  share  for  the  twenty -seven 
shares,  which,  in  his  opinion,  was  all  it  was  worth.  His  propositon 
was  accepted,  and  the  transfer  of  the  certificates  mada  The  referee 
further  found  that  Sartwell  made  the  statements,  not  from  actual 
knowledge,  but  from  the  conclusion  he  drew  from  the  investigation 
of  the  books,  and  from  conversations  with  the  officers  of  the  cor- 
poration, that  he  had  reason  to  believe  that  the  representations 
made  by  him  were  true,  and  that  they  were  so  nearly  as  he  could 
ascertain ;  that  they  were  not  made  with  intent  to  deceive  or  to  in- 
duce the  sale  of  the  stock  for  less  than  its  value  j  that  the  agent 
Brinkerhoflf,  by  reason  of  his  relation  to  the  corporation  as  one  of 
its  organizers,  stockholders,  trustees,  and  its  general  sales  agent, 
had  a  better  knowledge  than  Sartwell  of  the  condition  of  its  prop- 
erty, business,  and  aflEairs ;  aud  that  *•  this  knowledge  was  present 
to  his  mind  when  he  sold  these  twenty-seven  shares  of  stock." 
And  the  referee  added  that,  in  view  of  the  situation  as  it  appeared 
at  the  time  of  the  sale,  the  shares  of  the  stock  were  not  fairly  worth 
to  exceed  $31.50  per  shara  The  view  which  the  referee  was  per- 
mitted to  take  of  the  evidence  as  a  whole  enabled  him  to  find  the 
facts  as  he  did  find  them.  SartwelFs  death  has  deprived  the  de- 
fense of  his  evidence.  And  as  the  transaction  occurred  more  than 
ten  years  before  the  trial,  and  eight  years  before  the  action  was 
commenced,  the  referee  may  bfe  deemed  to  have  been  justified  in 
subjecting  to  his  careful  scrutiny  the  testimony  of  witnesses  who 
seemed  to  have  some  interest  in  the  question.  His  findings  upon 
the  subject  of  the  statements  made  by  Sartwell  in  the  negotiations 
which  resulted  in  the  sale  of  the  stock,  and  relating  to  the  induce- 
ments for  making  it  to  him,  were  fairly  permitted  oy  the  evidence, 
and  on  this  review  are  treated  as  supported  by  it  As  it  turned 
out,  the  stock  was  at  the  time  of  the  sale  worth  much  more  than 
the  price  paid  for  it,  as  for  several  years  thereafter  is  was  product- 
ive annually  of  a  very  respectable  dividend.  But,  shutting  out 
from  view  the  subsequent  events,  the  value  of  the  stock  at  the 
time  of  the  transfer  was  auite  uncertain.  It  was  dependent  solely 
upon  the  success  of  the  business.  No  dividend  had  then  been 
made  since  the  creation  of  the  corporation.  As  part  of  the  capital 
on  its  organization  consisted  of  patents  estimated  at  $25,000,  re- 
duced in  1878  to  $19,269.61,  some  of  which  wovild  expire  in  a 
few  years,  the  branch  known  as  the  **  barb-fence  business  "  had 
been  carried  on  at  a  loss  of  about  $45,000,  and  there  was  then 
apparently  an  increasing  competition  in  the  wringer  businesa 
The  sales  of  the  wringer  had  in  1878  fallen  considerably  below 
those  of  each  of  the  years  1875,  1876,  1877,  and  such  decrease  in 
the  number  was  from  26,524  in  1875,  to  18,256  in  1876,  to  15,526 
in  1877,  and  to  13,485  in  1878.  The  company  had  concluded  to 
close  out  or  dispose  of  the  barb-fence  branch  of  the  business,  which 
was  done  the  next  spring.  And  while  the  wringer  branch  had  been 
productive,  and  would  have  yielded  dividends  in  the  years  1877-78, 
if  the  corporation  had  not  been  burdened  with  the  losses  in  the 
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barb-fence  department,  the  result  of  the  basinees  in  the  then  future 
was  a  matter  of  speculation  and  uncertainty.  The  opportunity  of 
Briukerhoff  to  have  and  entertain  an  opinion  founded  on  his  judg- 
ment was  no  less  than  that  of  Sartwell.  Brihkerhoff  was  one  of 
the  organizers  of  the  business  of  the  partnership  as  Well  as  the 
corporation.  He  seems  to  have  given  the  barb  fence  branch  his 
preference,  and  sought  patronage  more  especially  for  that  on  his 
trips  as  sales  agent;  but  he  was  at  the  place  of  business  of  the 
company  a  considerable  portion  of  the  time,  and  in  1878  he  attended 
seven  oi  the  ten  meetings  of  the  trustees  that  year.  The  finding 
of  the  referee  that  Brinkerhoflf  had  better  knowledge  than  Sartwell 
of  the  condition  of  the  business  of  the  corporatien,  and  that  sucti 
knowledge  was  present  in  his  mind  at  the  time  of  the  transaction 
in  question,  was  warranted  by  the  evidence.  And  the  conclusion 
properly  followed  that  the  plaintiflf  and  her  assignor  were  chargea- 
ble with  the  knowledge  which  their  agent  Brinkerhoff  had  of  the 
property,  business,  and  prospects  of  the  corporation  at  the  time  of 
the  sale  of  the  stock,  Constants,  University  of  Rochester^  X!i^  N. 
Y.  604  ;  20  St  Rep.  211.  This  pmposition,  however,  has  but  little 
significance  in  the  present  case,  since  the  question  of  fact  on  the 
main  issue  was  determined  by  the  findings  of  the  referee  adveraely 
to  the  plaintiff.  There  was  no  error  in  the  exclusion  of  the  evi- 
dence of  the  plaintiff  offered  to  prove  what  her  husband  told  her 
Sartwell  had  said  to  him  in  regard  to  the  stock.  In  that  transac- 
tion Brinkerhoff  was  and  acted  as  the  agent  of  the  plaintiff,  and 
in  no  sense  represented  the  purchaser.  The  judgment  should  be 
affirmed. 
All  concur. 

John  A.  Holmes,  Resp*t,  v,  Andrew  Little,  App'lt 

(Supreme  Court,  General  Term,  First  Department,  Filed  April  11,  1895,} 

1.  Pkadditlent  convkyances— Proof. 

A  findiog,  in  an  action  to  set  aside  a  deed  for  fraud,  that  it  was  signed, 
sealed  ana  acknowledged  and  caused  to  be  recorded  by  the  grantor,  and 
that  the  grantee  was  ignorant  of  the  existence  of  the  deed  until  five  years 
after  it  was  recorded,  is  insufficient  to  support  a  judgment  against  the 
grantee,  in  the  absence  of  a  finding  that  the  deed  was  delivered  to  him. 

2.  Same— Subsequent  creditors. 

T)ie  intent  of  the  grantor  is  immaterial  as  to  a  creditor  whose  debt 
accrued  afterwards,  unless  he  then  expects  him  to  be  a  creditor  and 
executes  and  delivers  the  deed  with  the  intent  of  defrauding  subsequent 
creditors. 

8.  Bankruptcy — Action  to  set  aside  deed. 

After  the  appointment  of  an  assignee  in  bankruptcy,  a  creditor  cannot 
maintain  an  action  to  set  aside  a  deed  made  by  the  bankrupt,  but  the 
assignee  alone  can  sue. 

Appeal  from  an  interlocutory  and  final  judgments  in  favor  of 
plaintiff. 

A.  0.  Thomas^  for  app*lt ;  7!  J.  Keighurn,  for  resp't 

Van  Brunt,  P.  J. — Prom  the  findings  made  by  the  court  upon 
the  trial  of  this  action,  it  appears  trhat  on  the  1st  of  November, 
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1873,  one  James  Boyle  was  seized  in  fee  simple  of  certain  lands 
and  premises  known  as  **  Nos.  22  and  24  Mangin  Street,"  in  the 
city  of  New  York ;  and  that  on  or  about  said  1st  November,  1873, 
said  James  Boyle  and  Margaret,  his  wife,  signed^  sealed,  and  ac- 
knowledged a  deed  of  said  land  and  premises  purporting  to  con- 
vey the  same  to  one  Andrew  Little,  the  defendant     The  considera- 
tion expressed  in  said  deed  was  the  sum  of  $16,000,  and  the  as- 
sumption of  mortgages  upon  said  property,  amounting  to  the  sum 
of  $4,900.     The  paper  so  signed,  sealed,  and  acknowledged  was 
caused  to  be  recomed  on  said  1st  of  November,  1873,  by  said 
Boyle.     At  no  time  prior  to  the  recording  of  said  deed  did  the 
defendant  authorize  or  sanction  the  placing  of  the  same  upon 
record  ;  and  the  defendant  was  ignorant  of  the  existence  of  the 
same  until  about  the  month  of  January  or  February,1878,  when 
the  same  was  handed  to  him,  and  he  objected  to  the  same,  and  re-^ 
turned  the  same  to  said  Boyle  or  his  attorney,  and  left  the  same 
with  said  Boyle's  attorney,  to  have  the  same  corrected  or  ex- 
changed.    The  defendant  never  afterwards  got  said  deed  from  said 
Boyle  or  said  Boyle's  attorney.     The  consideration  of  $16,000  ex- 
pressed in  the  deed  was  never  paid,  and  the  grantee  never  paid  or 
agreed  to  pay  for  said  property  the  sum  of  $16,000,  and  never 
agreed  to  assume  or  pay  the  mortgages  upon  said  property.  From 
the  day  said  paper  was  signed,  November  1,  1873,  down  to  the 
time  of  his  deain,  on  the  26th  of  January,  1881,  James  Boyle  re- 
mained in  possesion  and  control  of  the  premises,  and  he  never  paid 
to  the  defendant.  Little,  the  grantee  in  said  deed  named,  and  the 
said  defendant  never  asked,   demanded,  or  received  from  said 
Boyle,  any  rent  for  the  same.     The  court  further  found  that  said 
alleged  deed  was  signed,  sealed,  and  acknowledged  by  said  James 
Boyle  with  the  intent  and  for  the  purpose  of  hindering;  delaying, 
and  defrauding  his  creditors,  and  not  with  the  intent  of  conveying 
said  property  to  the  pretended  grantee,  the  defendant  herein  ;  and 
that  during  the  year  1874,  and  down  to  and  after  the  year  1879, 
the  said  Boyle  was  indebted  to  the  firm  of  W.  &  A.  Holmes  &Co., 
hereinafter  mentioned,  and  was  during  a  part  of  that  period  en- 
gaged in  creating  or  incurring  the  debt  for  which  the  judgment 
found  in  the  first  finding  herein  was  rendered  and  given.     During 
the  year  1878,  James  Boyle  was  adjudicated  a  bankrupt,  on  his 
own  petition,  in  the  district  court  of  the  United  States  for  the 
Southern  district  of  New  York,  and  the  court  refused  to  grant  him 
a  discharge  from  his  debta     On   the  26th  of  October,  1880,  the 
plaintiflF,  John  A.  Holmes,  and  his  copartnei-s,  doing  business  under 
the  said  firm  name  of  W.  &  A.  Holmes  &  Ca,  recovered  a  judgment 
against  Boyle  in  the  supreme  court  of  the  state  of  New  York  for 
the  sum  of  $9,637.30.     Subsequently,  the  plaintiff  became  the  sole 
owner  of  said  judgment.     From  the  year  1883  to  the  6th  day  of 
January,  1891,  the  defendant  has  received  from  said  premises,  as 
rent  for  the  same,  sums  varying  from  $700  to  $800  each  and  every 
year,  the  exact  amount  of  which  is  unknown.     The  assignee  ap- 
pointed in  bankruptcy  died  before  the  commencement  of  this  ac- 
tion, and  he  never  took  or  instituted  any  legal  proceeding  to  have 
the  alleged  deed,  which  was  signed,  sealed,  and  acknowledged  by 
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said  James  Boyle  and  wife  on  the  1st  of  November,  1873,  to  the 
defendant,  declared  void,  or  to  compel  the  said  defendant  to  ac- 
<3ount  for  the  proceeds  of  said  property.  On  the  1st  of  November, 
1873,  James  Boyle  was  not  inaebted  to  the  firm  of  W.  &  A. 
Holmes  &  Co.,  nor  were  said  firm  nor  its  members  then  creditors 
of  said  Boyle.  The  claims  for  which  the  judgment  of  the  firm  of 
W.  &  A  Holmes  &  Co.  against  Boyle  was  obtained  were  upon 
three  notes, — one  dated  September  8,  1875;  one  dated  October. 
16,  1877 ;  and  the  other  dated  December  15,  1877.  On  the  19th 
of  January,  1891,  the  defendant  sold  and  conveyed  to  one  John 
Nealy  the  premises  in  question,  for  the  consideration  of  $16,000. 
The  defendant  received  from  said  Nealy  $5,000  of  said  purchase 
money,  and  now  holds  a  mortgage  tor  $11,000  on  said  premises, 
upon  which  interest  has  been  paid  by  Nealy  to  the  defendant 
Prior  to  the  16th  of  January,  1893,  the  plaintiff  duly  insti- 
tuted and  took  legal  proceedings  to  obtain  leave  to  issue  an 
'execution  upon  said  judgment  against  Boyle  to  enforce  and 
collect  the  same  out  of  said  real  estate ;  and  on  the  8th  day  of 
May,  1891,  the  surrogate's  oourt  duly  made  and  entered  a  de- 
cree granting  the  plaintiff  leave  to  issue  said  execution.  On 
the  16th  of  January,  1893,  such  execution  was  duly  issued,  and 
the  same  was  levied  upon  the  real  estate  in  question  ;  and  such 
real  estate  was  sold  for  the  sum  of  $12,165.75,  leaving  a  balance 
remaining  uncollected  of  said  judgment  of  $4,656.15.  Upon  this 
«tate  of  facts  the  court  found,  as  conclusions  of  law,  that  the  al- 
leged deed,  signed,  sealed  and  acknowledged  by  said  James  Boyle 
on  the  1st  of  November,  1873,  was  signed,  sealed,  acknowledged 
and  recorded  by  him  with  the  intent  and  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  the  creditoi-s  of  said  Boyle;  that 
said  alleged  deed  was  never  delivered  to  or  accepted  by  the  de- 
fendant prior  to  January  or  February,  1878 ;  that  ever  since  the 
^6th  of  October,  1880,  said  judgment,  recovered  by  Holmes  &  Co., 
has  been  and  continued  to  be  a  lien  on  said  land  and  premises 
<lown  to  and  including  the  18th  of  March,  1893,  the  day  upon 
which  the  sheriff  sold  the  same  under  said  execution ;  that  the 
plaintiff  is  entitled  to  judgment  in  this  action,  against  the  defend- 
ant, declaring  said  alleged  deed  of  said  premises  fraudulent  and 
void  as  to  the  plaintiff;  that  there  was  due  to  said  plaintiff  on 
said  judgment  the  sum  of  $4,656.15;  and  that  the  plaintiff  was 
entitled  to  judgment  against  said  defendant  for  an  accounting  of 
the  rents  and  profits  of  such  land  and  premises  received  by  him ; 
and  a  referee  was  appointed  to  take  and  state  the  account  This 
interlocutory  jndgment  was  subsequently  amended  by  requiring 
the  defendant  to  account  for  the  rents  which  said  defendant  might 
or  could  have  received  during  all  the  time  he  claimed  to  have 
held  possession  of  said  property.  An  accounting  being  had  before 
the  referee,  the  referee  refused  to  allow  the  defendant  the  taxes 
and  assessments  paid  upon  the  property,  besides  the  interest  paid 
upon  the  taxes,  and  charged  the  defendant  with  a  yearly  rental, 
amounting  to  about  $800,  as  the  rental  which  he  might  or  coul4 
liave  received  from  said  premises  between  the  1st  of  November, 
1873,  and  the  1st  of  September,  1882,  when  he  first  began  to  col- 
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lect  the  rents.  Upon  the  coming  in  of  this  report,  a  final  judg- 
ment was  entered,  and  from  said  interlocutory  and  final  judgment 
this  appeal  is  taken. 

Upon  an  examination  of  the  foregoing  facts,  it  seems  to  us  that 
they  are  fatally  defective,  in  the  first  place,  in  not  finding  that 
there  was  ever  any  execution  of  the  deed  in  question  by  delivery 
to  the  defendant;  and,  in  the  next  place,  the  question  as  to  what 
was  the  intent  of  James  Boyle  in  the  signing,  sealing  and  acknowl- 
eding  of  the  deed  on  the  1st  of  November,  1873,  seems  to  be  en- 
tirely immaterial  as  far  as  this  plaintiff  was  concerned.  He  wa» 
not  a  creditor  of  Boyle  at  that  time.  It  is  not  found  that  he  ex- 
pected to  be  a  creditor,  or  that  Boyle  expected  him  to  be  a  credi- 
tor, nor  that  Boyle  signed,  sealed,  acknowledged  and  delivered  the 
deed  in  question  with  any  intent  of  defrauding  subsequent  credi- 
tors. The  claims  upon  which  the  judgment  is  obtained  which  is 
the  foundation  of  this  suit,  seem  to  have  accrued  in  1877,  and, 
therefore,  the  donveyance  by  Boyle  in  1873  does  not  seem  to  have 
done  much  harm  to  this  plaintiff.  If  it  be  said  that  Boyle  re- 
mained in  possession  of  the  premises  to  the  time  of  his  death,  and 
was  in  possession  thereof  at  the  time  of  the  contracting  of  this 
debt,  our  attention  has  not  been  called  to  any  evidence  or  to  any 
finding  that  any  portion  of  this  debt  was  contracted  upon  the  faith 
or  knowledge  or  the  assumption  of  knowledge  of  ownership  in 
Boyle  in  the  premises  in  question.  It  is  expressly  found  that  the 
defendant  never  accepted  the  deed,  and  consequently  there  never 
was  a  complete  execution  of  the  deed,  it  never  having  been  de- 
livered to  and  accepted  by  him.  It  is  true  that  from  1883  down 
to  the  time  of  the  sale  to  Nealy  the  defendant  collected  the  rents 
of  the  premises  in  question,  and  from  such  action  it  might  be  in- 
ferred that  the  defendant  had  from  that  date  accepted  the  convey- 
ance, and  gone  into  possession  of  the  premises,  but  how,  under 
such  circumstances,  he  can  be  charged  with  the  value  of  the  use 
and  occupation  of  these  premises  from,  the  1st  of  November,  1873, 
down  to  the  time  when  he  commenced  to  take  the  rents,  it  is  diflB- 
cult  to  imagina 

Further,  it  is  found  that  during  the  year  1878,  James  Boyle 
was  adjudicated  a  bankrupt  on  his  own  petition,  and  it  would 
appear  that  an  assignee  in  bankruptcy  was  appointed,  because  it 
is  found  that  the  assignee  appointed  in  the  bankruptcy  proceeding 
died  before  the  commencement  of  this  action,  having  taken  no 
proceeding  to  set  aside  the  deed  in  question.  Now,  it  is  a  well- 
settled  rule  of  law  that,  upon  the  appointment  of  an  assignee  in 
bankruptcy,  all  the  property  of  the  bankrupt  becomes  vested  in 
the  assignee  by  virtue  of  the  adjudication  of  bankruptcy  and  the 
appointment  of  such  assignee,  and  all  property  conveyed  by  the 
bankrupt  in  fraud  of  his  creditors  is  expressly  included  therein. 
The  title  to  the  rents  and  profits  which  are  claimed  in  this  action 
by  the  plaintiff  was  vested,  therefore,  in  the  assignee  in  bank- 
ruptcy, and,  he  having  died,  belonged  to  his  successor,  when  such 
succassor  shall  be  appointed.  Even  if  it  be  assumed  that  the 
creditor,  where  assignee  refuses  to  bring  an  action  for  the  purpose 
of  recovering  property  belonging  to  the  estate,  may  bring  such 
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action  making  the  assignee  a  party,  the  fruits  of  such  action,  how- 
ever, must  be  brought  in  court  for  the  benefit  of  the  creditors  of 
the  bankrupt,  to  be  administered  in  due  course  of  proceedings  Id 
bankruptcy.  Such  an  action  is  an  aid  to  the  bankruptcy  Droceed- 
ing,  and  of  the  application  of  the  property  fraudulerttly  aisposed 
of  by  the  bankrupt  to  the  payment  of  nis  creditors  generally.  la 
such  a  proceeding  no  creditor  can  procure  a  preference  by  reason 
of  the  oringing  of  such  an  action.  In  the  case  at  bar  the  plaintiff 
seeks  to  seize  upon  this  asset,  without  regard  to  the  rights  con- 
ferred by  the  bankruptcy  proceeding,  and  without  regard  to  the 
rights  of  any  other  of  the  creditors  of  James  Boyle  who  may  be 
entitled  to  participate  therein.  In  other  words,  the  plaintiff  seek^ 
to  have  this  court  to  administer  the  estate  of  the  bankrupt,  the 
title  to  which  has  been  divested  by  the  proceedings  in  bankruptcy, 
and  not  represented  before  the  court 

It  seems  to  us  that  the  judgments  must  be  reversed  and  a  new^ 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 

All  concur. 

John  Van  Yogrhis,  Eesp't,  v.  Hawley  E.  Webster  et  al, 

Defts. 

Charles  E.  Bostwick,  as  Keceiver,  etc.,  App'lt 

(Supreme  Court,  General  Term,  Fffth  Department,  Filed  April  It,  1895.) 

Pabtnbkbhip— Firm  propery. 

A  partnership  agreement,  which  requires  one  of  the  members  to  furnish 
for  tne  use  of  the  firm,  during  its  continuance,  all  necessary  teams,  in  con- 
ducting the  business,  does  not  render  the  teams,  owned  and  supplied  hj 
him,  firm  property. 

Appeal  from  an  order,  denying  a  motion  to  vacate  a  warrant 
of  attachment 

Arthur  Sutherland^  for  app'lt ;  John  Van  Voorhis,  for  resp*t. 

Bradley,  J. — The  defendant  Hawley  E.  Webster,  by  means  of 
false  representations,  obtained  of  the  plaintiff  $500,  on  the  credit 
of  his  firm  of  K  E.  Webster  &  Co.  Afterwards,  on  September  27^ 
1894,  this  action  was  commenced,  and  ihe  warrant  of  attachment 
issued  therein  was  levied  upon  partnership  property  of  the  defend- 
ants, composing  such  firm.  On  the  following  day,  in  an  action  for 
the  dissolution  of  the  firm,  etc.,  Charles  E.  Bostwick  was  appointed 
receiver  of  the  j)artnership  assets,  and  his  motion  to  vacate  the  at- 
tachment was  snortly  thereafter  made.  The  grounds  recited  in  it 
are  that  the  defendants  have  disposed  of  and  are  about  disposing 
of  their  property  with  intent  to  defraud  their  creditors,  and  that 
they  are  secreting  themselves,  and  keeping  themselves  concealed 
to  avoid  the  service  of  a  summons.  The  motion  to  vacate  ilic  at- 
tachment was  made,  not  only  upon  the  papers  on  which  it  was  al- 
lowed, but  also  upon  other  affidavits  and  papers.  The  latter  ground 
so  recited  in  the  attachment  was  unsupported  by  the  affidavits. 
The  defendants  did  not  seek  to  keep  themselves  concealed,  and 
there  was  nothing  in  the  affidavits  tending  to  indicate  that  any  of 
St.  Rep.,  Vol.  LXVL        100 
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defendants  other  than  Hawley  E.  Webster  sought  to  do  so,  Bog- 
CTt  V.  Dart^  25  Hun,  395 ;  and  as  to  him  the  charge  is  not  well 
sustained. 

The  question  isf  whether  or  not  the  attachment  is  supported  on 
the  ground  that  the  defendants  had  assigned  or  disposed  of  their 
property  with  intent  to  defraud  their  creditors,  were  about  to  do 
so  with  such  intent  The  defendant  H.  E.  Webster,  having  the 
office  of  postmaster  at  Brockport,  K  Y.,  had  appropriated  to  his 
own  use  government  funds  derived  from  the  business  of  the  post 
office  to  the  amount  of  about  $2,000.  He  was  unable  to  pay  it 
The  persons  who  were  his  sureties  paid  the  amount  Thereupon 
he  and  his  wife,  Ella  A.  Webster,  individually,  and  as  members 
of  the  firm  of  H.  K  Wel)ster  &  Co.,  sold  and  transferred  to  them 
all  their  right,  title,  and  interest  in  the  partnership,  together  with 
their  interest  in  the  accounts,  notes,  claims,  and  demands  belong- 
ing to  the  partnership,  including  the  lease  of  the  coal  yard.  They 
also  conveyed  to  the  same  persons  a  farm  of  sixty  acres.  Mrs. 
Webster  conveyed  to  them  the  premises  on  which  the  coal  yard 
was  located,  and  the  lot  on  which  she  and  her  husband  resided, 
and  Mr.  Webster  transferred  to  them  his  horses,  wagons,  har- 
nesses, etc.  Those  conveyances,  sales,  and  transfers  were  made  to 
secure  and  indemnify  those  persons  on  account  of  the  liability 
they  had  assumed  as  sureties  in  the  execution  of  Webster's  official 
bond  as  postmaster.  The  support  of  the  attachment  is  dependent 
upon  the  fact  that  such  sales  and  transfers  were  to  soriae  extent 
as  against  the  creditors  of  the  firm.  The  articles  import  a  limited 
partnership,  of  which  the  defendant  Brown  was  a  special  partner. 
The  case,  as  presented  here,  does  not  show  that  all  was  done  which 
was  requisite  to  constitute  her  a  special  partner,  within  the  statute. 
1  Rev.  St  pp.  764,  765.  But,  by  the  articles  of  copartnership,  it 
was  provided  that  she  should,  as  a  special  partner,  furnish  $6,000; 
that  Ella  A  Webster  should  contribute  to  the  capital  stock  of  the 
firm  the  use  of  the  coal  yard,  office,  and  appurtenances ;  and  that 
Mr.  Webster  should  "furnish  for  the  use  of  the  copartnership, 
during  its  continuance,  all  necessary  teams,  wagons,  sleighs,  and 
tools  necessary  to  use  in  conducting  the  business;  the  teams,  wag- 
ons, eta,  owned  by  said  Hawley  E.  Webster  being  estimated  to  be 
-worth  $1,200."  The  prescribed  time  of  its  continuance  was  until 
April  30,  1896.  The  title  to  the  premises  constituting  the  coal 
yard  was  in  Mrs.  Webster,  and  the  title  to  the  teams,  wagons, 
sleighs,  and  tools  seems  to  have  remained  in  Mr.  Webster  while 
they  were  in  the  use  and  service  of  the  firm.  By  transferring  her 
right  as  lessor  in  the  lease  given  to  the  firm  and  the  coal-yard  * 
premises,  Mra  Webster  transferred  only  her  individual  property ; 
and  by  transferring  the  horses,  wagons,  etc.,  Mr.  E.  Webster  sold 
no  partnership  property.  And  the  assignment  of  their  interest  in 
the  firm  and  in  its  assets  by  Mr.  and  Mrs.  Webster  was  neces- 
sarily subject  to  all  its  debts,  and  could  result  iji  nothing  unless  a 
surplus  remained  after  all  such  debts  were  paid.  Hayes  v.  Reese^ 
54  Barb.  151 ;  Mowbray  v.  Lawrence^  22  How,  Pr.  107. 

It  is  urged  on  the  part  of  the  plaintiff  that  the  sale  by  Hawley 
E.  Webster  of  the  horses,  wagons,  sleighs,  and  harnesses  in  the 
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use  of  the  firm  was  a  sale  of  the  partnership  property.  The  fair 
construction  of  the  terms  of  the  articles  of  copartnership  does  not 
seem  to  characterize  that  as  firm  property.  W  ebster  did  not  agree 
to  furnish  any  particular  horses,  wagons,  eta,  for  the  use  of  the 
firm,  although  he  contemplated  applying  those  he  had  on  hand  to 
such  use.  He  merely  undertook  to  furnish,  for  the  use  of  the  firm, 
all  teams,  wagons,  sleighs,  and  tools  necessary  to  use  in  conduct- 
ing the  business.  This  was  his  contract  It  was  a  mere  matter  of 
undertaking  on  his  part  He  might  at  his  pleasure,  without 
breach,  take  any  of  those  things  out  of  the  business,  and  put  in 
others  suitable  tor  the  service.  The  title  remained  in  him.  He 
might  also  perform  his  undertaking  by  furnishing  to  such  use 
teams  and  tools  belonging  to  others,  and  hired  by  him  for  the  ser- 
vice. In  transferring  the  horses,  eta,  Webster  sold  no  property 
belonging  to  the  firm. 

It  is  urged  on  the  part  of  the  plaintiff  that  the  use  of  the  firm 
name  in  making  transfer  of  the  partnership  property  was  unneces- 
sary, and  that  the  sale  by  Mr.  and  Mi's.  W  ebster,  who  were  the 
general  partners,  of  their  interest  in  the  partnership  property,  ap- 
parently carried  the  title  to  the  property  of  the  firm.  That  pro- 
position is  not  deemed  sound.  Treating  this  as  a  limited  partner- 
ship, and  the  defendant  Brown  as  a  special,  and  not  a  general, 
partner  (which  ,cannot  well  be  done  as  against  creditors),  the  part- 
nership business  could  properly  be  conducted  by  the  general  part- 
ners 6nly;  and  although  the  special  partner  could  not,  without  be- 
coming a  general  partner,  participate  in  the  conduct  of  the  business 
she  had  an  interest  in  the  partnership  property  and  business;  and 
for  that  purpose,  and  to  compel  the  general  partners  to  account, 
she  had,  as  between  them,  the  same  rights  they  had.     1  Rev.  St 

L766,  §  18;  Fifth  Avenue  Bank  v.  Golgaie,  120  N".  Y.  381;  31  St 
>p.  431;  Continental  National  Bank  v.  Strauss,  137  N.  Y.  148; 
50  St  Rep.  208.  They,  by  the  articles  of  copartnership,  adopted 
the  firm  name  of  H.  E.  Webster  &  Co.,  that  by  which  the  partner- 
ship contracts  could  be  made  in  the  business  by  one  or  more  and 
less  than  all  of  the  partners.  As  has  been  suggested,  the  defend- 
ant Brown  had  a  due  proportionate  interest  with  the  others  in  the 
partnership  property.  The  transfer  made  by  the  other  members 
did  not  purport  to,  nor  did  it,  include  anything  more  that  their 
interest  in  it  Those  two  could  do  no  more  than  that  without 
using  the  firm  name  in  making  a  transfer.  National  Bank  of  Salem 
v.  Thomas,  47  N.  Y.  15,  19.  It  is  not  seen  that  Mr.  and  Mrs. 
Webster  attempted  to  dispose  of  the  property  of  the  partnership 
for  the  purpose  of  securing  or  discharging  his  individual  liability. 
But  it  does  appear  that  there,  was  a  consideration  for  the  transfer 
which  he  made,  and  procured  his  wife  to  make  in  his  behalf. 
There  is  no  reasonable  opportuntty  for  imputation  that  in  its  pur- 
pose it  was  done  with  intent  to  defraud  the  creditors  of  the  firm. 
And,  as  they  disposed  of  no  partnership  property  for  his  indivi- 
dual purposes,  there  seems  to  be  no  support  for  the  attachment 

The  order  appealed  from  should  be  reversed,  and  the  motion 
granted. 

All  concur. 
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Frank  J.  Bissing,  App'lt,  v.  Lewis  L.  Smith  et  ai,  App'lts^ 

(Suprmis  Omrt,  Q&mtoI  Term,  Fifth  DepairtmirU,  FUed  April  IS^  2895,) 

1.  Adybrsb  possession— Proof. 

A  party,  who  claims  title  by  adverse  possession,  must  prove  entry  and 
actual  possession  of  the  premises  under  his  claim  of  title. 

2.  Same— Color  op  title. 

When  entry  is  made  under  claim  of  title,  the  possession  will  be  deemed 
adverse,  though  the  supposed  title  is  groundless.  - 

8.  Appeal — DmECTiNG  verdict. 

Where  the  defendant  does  not  request  the  submission  of  any  question  to 
the  jury,  but,  by  his  motion  for  a  nonsuit,  treats  the  case  as  presenting 
questions  of  law  only,  and  the  court  directs  a  verdict  for  the  plaintiff  at 
his  request,  the  questions  of  fact  must  be  deemed  to  have  been  disposed  of 
by  the  court  adversely  to  the  defendant. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard 
at  general  term  in  the  first  instance. 

Edward  D.  Strebel,  Edwin  C.  Bobbins,  and  Oeo,  Clinton,  for 
pFff;  John  A,    Ronayne  and  Stephen  Lockwood,  for  defts. 

Bradley,  J. — The  action  is  ejectment  to  recover  the  posses- 
sion of  a  parcel  of  land  within  what  is  know  as  the  "Buffalo  Creek 
Reservation,"  in  the  county  of  Erie.  The  main  question  is  whether 
the  evidence  was  suflScient  to  establish  title  in  tne  plaintiff  to  the 
premises.  It  appears  that  on  the  12lh  day  of  September,  1810^ 
Wilhem  Willink  and  others  constituting  the  Holland  Land  Com- 
pany to  their  attorney,  Paul  Busti,  conveyed  to  David  A.  Ogden 
about  200,000  acres  of  land  lying  west  of  the  Q-enesee  river,  and 
within  what  was  known  as  the  "  Cattaraugus  Reservation,"  "  Tus- 
carora  or  Seneca  Reservation,"  "Buffalo  Creek  Reservation,"  "Al- 
legheny Reservation,"  "Caneadea  Reservation,"  and  the  "Tona- 
wanda  Reservation."  The  beneficiaries  of  that  purchase  and  con- 
veyance were  Ogden  and  his  associates,  and  the  trusts  upon  which 
the  title  ^as  taken  and  held  were  declared  in  the  subsequent  deed, 
of  date  February  8, 1821,  covering  the  same  property,  made  be- 
tween David  A  Ogden  and  wife,  of  the  first  part,  Paul  Busti,  of 
the  second  part,  Joshua  Waddington  and  others,  of  the  third 
part,  and  Robert  Troap,  Thomas  Ludlow  Ogden,  and  Benjamin 
W oolsey  Rogers,  of  the  fourth  part,  by  which  conveyance  was 
made  to  the  parties  of  the  fourth  part  upon  the  trusts  that  they 
and  the  survivors  or  survivor  of  them  should  have  the  premises 
surveyed  into  lots,  for  the  purpose  of  division  into  twenty  shares, 
and  make  partition  between  the  associates  in  the  manner  mentioned, 
so  far  as,  in  their  judgment,  the  lands  are  susceptible  of  such 
division,  and  that  they  sell  at  public  auction  and  convey  such  of 
the  lands  as  they  might  deem  not  susceptible  of  such  division; 
and  they  were  given  full  power  and  direction  to  treat  with 
the  Seneca  Nation  of  Indians  for  the  purchase  or  extinguishment 
of  the  native  claim  to  all  or  any  part  of  the  lands.  The  parties  of 
third  part  were  the  beneficiaries  and  associates,  and  constituted 
what  was  known  as  the  "Ogden  Land  Company."       The   next 
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deed  was  that  of  date  December  19,  1829,  made  between  Eob- 
ert  Troup,  Thomas  Ludlow  Ogden,  and  Benjamin  W.  JJogers 
of  the  first  part,  Joseph  Fellows  and  Charles  G.  Troup,  of  the 
second  part,  and  Thomas  Ludlow  Ogden,  Joseph  Fellows,  and 
Charles  G.  Troup,  of  tlie  third  part  in  it  is  recited  the  prior 
deed  of  February  8,  1821,  and  its  purpose;  the  progress  made  in 
treating    with   the  Indians;    and   that  certain   portions  of   the 

Premises  have  been  partitioned  and  allotted  to  the  associates,  etc. 
'hen  it  proceeds  to  describe  the  lands  still  held  by  the  parties  of 
the  fourth  part  in  the  deed  of  February  8,  1821,  and  adds  that, 
Robert  Troup  and  Benjamin  Woolsey  Kogei*s  having  at  a  meeting 
of  the  associates  signified  their  desire  to  be  released  from  the  fur- 
ther execution  of  the  trusts,  "it  was  resolved  by  the  associates  so 
oonvened  that  all  the  residue  and  remainder  of  the  said  trust  es- 
tates should  be  vested  for  the  like  purpose  and  upon  the  like  trusts 
in  the  said  "  parties  of  the  third  part,  in  pursuance  of  such  resolu- 
tion. And  conveyance  was  accoi^dingly  made  to  Joseph  Fellows 
and  Charles  G.  Troup  upon  such  trusts,  to  be  held  by  them  and  the 
survivors  or  survivor  oi  them.  In  a  deed  made  July  16, 1840,  be- 
tween Benjamin  W.  Rogers  and  others  of  the  first  part,  and 
Thomas  Ludlow  Ogden  and  Joseph  Fellows  of  the  second  part,  is 
recited  the  deed  of  December  19,  1829,  the  death  of  Charles  G. 
Troup,  the  progress  which  had  been  made  in  the  execution  of  the 
trusts,  and  the  shares  of  the  parties  of  the  first  part  (which  consti- 
tuted twelve-twentieths  of  the  entire  interests).  The  deed  then 
proceeds  to  grant  the  estate  to  the  parties  of  the  second  part,  repeats 
the  trusts,  and  grants  to  them  power,  in  the  events  and  for  the  pur- 
poses mentioned,  to  sell  lands  by  public  auction  or  private  contracts. 
And  in  the  deed  of  date  September  21, 1871,  made  between  Joseph 
Fellows,  of  the  first  part,  and  GeorgewR  Babcock  and  Charles 
Edgar  Appleby,  of  the  second  part,  after  reciting  the  deed  of  De- 
cember 19,  1829,  and  the  death  since  then  of  Thomas  Ludlow 
Ogden  and  Charles  Troup,  it  was  further  recited  that,  Joseph  Fel- 
lows having  signified  his  desire  to  be  relieved  from  the  further 
execution  of  the  trust,  at  a  meeting  of  the  associates  or  proprietors 
of  the  trust  property  convened  in  the  city  of  New  York,  it  was  re- 
solved by  them  that  the  residue  and  remainder  of  the  trust  estate 
be  vested  in  George  R  Babcock  and  Charles  R  Appleby,  as  trus- 
tees, to  hold  for  the  like  purposes  and  upon  the  like  trusts  as  the 
same  had  hitherto  been  held  by  Fellows,  and  grant  was  made  to 
them  accordingly.  Babcock  died  in  September,  1876 ;  and  after- 
wards, November  1,  1892,  Charles  E.  Appleby,  describing  himself 
therein  as  the  sole  surviving  trustee  of  the  estate  and  interests  com- 
monly called  the  "Ogden  Land  Company,"  executed  and  delivered 
to  the  plaintiff  a  deed  purporting  to  convey  the  land  in  question 
to  him.  The  compact  entered  into  between  the  states  of  New  York 
and  Massachusetts  in  1786  whereby  the  sovereignty  and  jurisdiction 
over  the  disputed  territory  in  the  western  part  of  this  state  were 
ceded  and  surrendered  to  th«  state  of  New  York,  and  the  right  of 
pre-emption  in  the  land  to  the  state  of  Massachusetts,  the  convey- 
ance by  the  state  of  Massachusetts  of  the  western  part  of  that 
territory,  subject  to  the  native  right  of  the  Indians,  to  Robert  Mor- 
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ris,  and  his  conveyance  of  a  considerable  portion  of  it       the  Hol- 
land Land  Company,  are  matters  of  public  history  in  this  state. 

The  objection  to  the  introduction  in  evidence  of  the  first  deed 
above  mentioned,  on  the  sole  ground  that  no  title  was  shown  in 
the  Holland  Laud  Company,  is  deemed  not  well  taken.  As  the 
defendants  did  not  on  the  trial  raise  the  question  of  power  of  Paul 
Busti,  as  attorney  for  that  company,  to  execute  the  deed,  it  is  not 
available  on  this  review.  The  fact,  it  may  be,  would  have  been 
supplied  if  the  objection  had  been  taken. 

The  power  of  Appleby,  as  trustee  for  the  Ogden  Land  Company, 
to  make  the  conveyance  to  the  plaintiflE,  is  questioned,  and  excep- 
tion was  taken  to  the  introduction  of  the  deed  in  evidenca  The 
purpose  of  the  deed  of  February  8,  1821,  was  to  declare  the  trusts 
upon  which  title  had  been  taken  by  Ogden  from  the  Holland  Land 
Company,  and  to  convey  the  land  to  the  persons  named  as  trustees 
for  the  execution  of  the  trusts.  The  purpose  of  the  deed  of  De- 
cember 19,  1829,  was  to  substitute  Fellows  and  Charles  G.  Troup 
in  place  of  those  who  then  retired,  and,  by  grant,  place  them  in  such 
relation  to  the  lands  remaining  subject  to  it  as  to  enable  them  to 
execute  the  trust  This,  as  appears  by  recitals  in  the  deed,  was 
pui-suant  to  the  consent  and  resolution  to  that  eflEect  of  the  bene- 
ficiaries of  the  trust;  and  the  retirement  of  Fellows  as  the  sole 
surviving  trustee,  and  the  substitution  of  Babcock  and  Appleby 
as  trustees,  were  accomplished  by  the  deed  of  September  21,  1871, 
pui-suant  to  the  like  consent  and  resolution  of  the  beneficial  pro- 
prietors, as  is  also  recited  in  the  deed.  Those  recitals  ar^  evidence 
onlv  against  the  parties  to  the  deeds  and  their  privies  in  estate 
anq  blood.  Hardenburgh  v.  Larkiny^TH.Y,  109,  When  those  deeds 
were  put  in  evidence,  it  did  not  appear  on  wliat  the  defendants* 
alleged  claim,  of  title  was  founded,  and  it  could  not  then  be  assumed 
that  their  claim  of  title  was  paramount  to  that  conveyed  by  the 
Holland  Land  Company  to  Ogden.  It  afterwards  appeared  that 
the  defendant  Lewis  L.  Smith  was  in  possession  of  the  land  for  some 
time  prior  to  March  24,  1875;  that  an  action  had  been  commenced 
against  him  by  Babcock  and  Appleby  to  recover  the  possession  of 
it,  and  on  that  day  the  action  was,  pursuant  to  arrangement  be- 
tween the  parties  to  it,  discontinued;  that  Smith,  upon  a  considera- 
tion expressed  of  $250,  executed  and  delivered  to  George  R  Bab- 
cock, as  trustee,  a  deed  of  conveyance  of  the  said  premises  to  him, 
which  deed  was  recorded  the  same  day,  and  they  joined  in  the  exe- 
cution of  a  lease  made  by  Babcock,  as  such  trustee,  to  Lewis  K 
Smith,  for  the  term  of  one  year.  Holding  over  after  the  expiration 
of  the  year,  Smith,  by  summary  proceedings  under  the  statute,  in- 
stituted by  Babcock  in  April,  1876,  was  removed  from  the  posses- 
sion of  the  premises.  The  surrender  and  conveyance  of  them  to 
Babcock  as  trustee,  and  taking  from  him,  as  such  trustee,  the  lease, 
placed  Smith  in  such  relation  to  the  title  conveyed  to  Ogden  and 
to  the  trusts  in  behalf  of  the  proprietoi-s  as  to  render  the  recitals  in 
the  deeds  evidence  against  him.  Babcoc^k  and  Appleby  were  ap- 
parently clothed  with  power  to  execute  the  trusts,  and  assumed  to 
do  so.  The  land  in  question  was  part  of  that  conveyed  to  Ogden. 
The  conveyance  by  Smith  to  Babcock,  as  trustee,  inured  to  the 
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trust  On  the  death  of  BaBcock,  the  powers  of  the  trustor  powers 
in  trust  devolved  upon  Appleby,  as  the  survivor.  And,  as  among 
the  powers  of  the  trustees  was  that  of  sale,  it  will  be  presumed 
that  the  sale  and  conveyance  were  effectually  made  to  the  plaintiff^ 
notwithstanding  the  conditions  in  that  respect  in  the  grant  of  the 
power.  Minuse  v.  Cox,  5  Johns.  Cli.  441 ;  Marshall  v.  Stephens,  ^ 
Humph.  159;  Schenck  v.  Ellingwood,  3  Edw.  Ch.  175. 

It  appears  that  the  next  year  after  he  was  removed  from  the 
premises,  and  in  1877,  Lewis  L  Smith  again  went  into  possession 
of  them.  So  far  as  appears,  he  did  so  without  any  right  or  permis- 
sion. In  1891  he  executed  and  delivered  to  his  sou,  the  defend- 
ant Louis  John  Smith,  a  quitclaim  deed  of  the  premises.  This 
grantee  alleges  that  he  then  entered  under  a  claim  of  title,  founded 
upon  such  conveyance,  and  exclusive  of  any  other  right;  and  it 
is  urged  in  his  behalf  that  the  deed  of  conveyance  made  by  Ap- 
pleby, as  trustee,  to  the  plaintiff  in  1892,  was  champertous  and 
void^  by  force  of  the  statute  which  provides  that  "every  grant  of 
lands  shall  be  absolutely  void  if  at  the  time  of  the  delivery  thereof 
such  lands  shall  be  in  the  actual  possession  of  a  person  claiming 
under  a  title  adverse  to  that  of  the  grantor.**  1  Rev.  St.  p.  739, 
§  147.  This  question  could  not  arise  if  the  defendant  Lewis  L. 
Smith  had  continued  in  possession  from  the  end  of  the  term  of 
the  demise  to  him,  as  then  no  grant  could  within  twenty  years  of 
such  continued  possession  have  been  made  by  or  taken  from  him 
other  than  in  subordination  to  the  title  of  his  landlord.  Whiting 
V.  Edmwids,  94  N.  Y.  309 ;  Bedlow  v.  Dry  Dock  Cb.,  112  id.  265; 
20  St  Rep.  707 ;  Church  v.  Schoonmaker,  115  N.  Y.  570;  26  St. 
Rep.  779.  But  on  his  eviction  from  the  possession,  and  surrender 
of  it  to  his  landlord,  his  relation  of  tenant  was  terminated,  and 
he  was  enabled,  on  returning  to  the  possession,  to  assume  to  oc- 
cupy in  hostility  to  the  owner.  His  possession,  however,  will  be 
deemed  to  have  been  in  subordination  to  the  legal  title,  unless 
held  adversely  to  it  for  twenty  years.  Code  Civ.  Proa  §  368.  Yet 
a  person  taking  a  deed  of  conveyance  from  him,  and  entering 
under  it,  might  be  deemed  in  possession,  claiming  under  a  specific 
title,  adverse  to  that  of  the  gmntor  of  any  conveyance  made  to 
another  while  such  actual  possession  continued.  Crary  v.  Oood- 
man,  22  N.  Y.  170;  Sands  v.  Hughes,  53  id.  287;  American 
Bank  Note  Co,  v.  New  York  EL  R  Co.,  129  id.  252 ;  41  St  Rep. 
531. 

The  burden  was  with  the  defendant  Louis  J.  Smith  to  prove 
that  he  entered  into  and  was  in  the  actual  possession  of  the  prem- 
ises under  such  deed  to  him,  and  holding  adversely  to  the  title  of 
the  plaintiff*s  grantor,  at  the  time  the  deed  was  made  to  the  plaint- 
iff. He  has  the  benefit  of  no  inference  in  support  of  such  facts. 
Howard  v.  Howard,  17  Barb.  663.  As  a  general  rule  when  entry 
is  made  under  color  of  title,  the  possession  will  be  deemed  adverse, 
althoug^h  the  supposed  title  is  groundless.  La  Frombois  v.  Jack- 
son, 8  Cow.  589.  And  the  grantee,  so  entering  under  color  of  title, 
is  not  required  to  inquire  into  the  nature  of  the  title  of  his  grantor, 
nor  is  he  chargeable  with  constructive  notice  of  its  defects. 
Sands  v.  Hughes,  53  N.  Y.  287.     It  is  not  the  policy  of  the  law  in 
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this  country  to  give  this  rule  of  the  common  law,  embraced  in  the 
champerty  statute,  a  construction  and  effect  more  liberal  than  its 
terms  necessarily  require.  It  has  been  held  that  to  constitute 
possession  adverse,  so  as  to  render  a  deed  subsequently  made  void, 
the  party  asserting  it  must  rely  upon  his  title,  and  believe  it  to  be 
gooa,  although  it  may  be  otherwise.  Livingston  v.  Iron  Go.^  9 
Wend.  511.  This  doctrine,  however,  has  been  questioned  in  later 
cases,  and  it  may  be  that  the  question  of  good  faith  in  that  respect 
on  his  part  is  not  one  for  consideration.  Sands  v.  Hxtghesj  58  N. 
Y.  296,  297 ;  Munro  v.  Merchant,  26  Barb.  402.  But  whether  or 
not  he  is  in  the  actual  possession,  holding  adversely,  under  a  claim 
of  a  specific  title,  at  the  time  the  subsequent -deed  is  made,  is 
usually  a  question  of  fact  for  the  jury.  In  La  Frombois  v.  Jackson^ 
8  Cow.  579,  Chancellor  Jones  said :  "  The  fact  of  possession  and 
its  character,  or  the  quo  animo  of  the  possessor,  are  the  test ;"  and 
added  that  in  that  case  the  continued  possession  was  conclusively 
shown,  and  the  quo  animo  was  apparent  from  the  uniform  claim 
of  title  and  continued  acts  of  ownership.  See,  also,  Livingston  v. 
Iron  Co,,  9  Wend.  518 ;  Pownal  v.  Taylor,  10  Leigh,  172;  MacJdoi 
V.  Dubreuil,  9  Ma  477 ;  Beverly  v.  Burht,  9  Ga.  440. 

lu  the  present  case  the  defendant  Louis  J.  Smith  testified  tliat 
he  took  possession  of  the  premises  about  the  time  the  deed  was 
made  to  him ;  that  he  has  ever  aince  held  possession  of  them  under 
the  quitclaim  deed  from  his  father,  and  has  used  the  premises  for 
farming  and  gardening  purposes;  that  he  built  a  barn  and  bouse 
there;  and  that  he  has  never  recognized  any  outstanding  title  in 
any  one  to  the  nremises.  He  also  testified  that  his  place  of  resi- 
dence was  in  the  city  of  Buffalo,  and  he  cultivated  part  of  the 
land  himself,  and  a  portion  of  it  was  worked  by  his  tenant ;  and 
it  appears  that  during  that  time  his  father  continued  to  reside  on 
the  premises.  The  difficulty  in  treating  the  facts  testified  to  by 
the  defendant  as  established  as  matter  of  law  is  in  his  relation  of 

?arty  to  the  action,  and  his  interest  as  such  in  the  controversy. 
'he  credibility  of  his  testimony  was  a  question  for  the  jary. 
Honegger  v.  WeUstein,  94  N.  Y.  252 ;  MHier  v.  Boyer,  79  Hud,  131 ; 
^1  St  Rep.  378.  And  since  the  defendants  did  not  request  the 
submission  of  any  question  to  the  jury,  but,  by  their  motion  for 
nonsuit,  treated  the  case  as  presenting  questions  of  law  only,  and 
as  the  court  directed  a  verdict  for  the  plaintiff  at  his  request,  the 
questions  of  fact  must  be  deemed  to  have  been  disposed  of  by  the 
court  adversely  to  the  defendants.  WincheU  v.  Hicks,  18  N".  Y. 
658 ;  Ormes  v.  Dauchy,  82  id.  443 ;  DUlon  v.  Cockcrojl,  90  id, 
649. 

So  far  as  related  to  the  defendant  Lewis  L.  Smith,  it  may  be 
added  that  he  had  no  defense  under  the  statute.  He  had,  sixteen 
years  before  the  execution  of  the  deed  to  the  other  defendant,  con- 
veyed to  Babcock,  as  trustee,  whatever  claim  of  title  he  may  then 
have  had;  and  his  possession,  taken  in  1877,  continued  for  a 
period  less  than  twenty  yeai-s,  could  give  him  no  defense  against 
the  rightful  owner,  nor  could  he,  by  his  deed  to  the  defendant  Lioais 
J.  Smith,  create,  through  the  adverse  possession  of  the  latter,  a 
claim  of   a  specific   title,  under  which  to  shield  his  own    pos- 
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session  against"  a  conveyance  thereafter  made  by  the  owner  to 
another. 

The  motion  for  a  new  trial  should  be  denied. 

All  concur. 


The   People  ex  rel  Augustus   Clason,  Resp't,  v.  Nassau 
Ferry  Company  et  al,  App'lts. 

(Supreme  Court,  General  Term,  First  Department,  Filed  April  11,    1895,) 

1.  Corporation— Inspection  of  books— Mandamus. 

A  stockholder,  before  he  has  applied  to  the  treasurer  of  the  corporation 
for  a  written  statement  of  the  company's  affairs,  is  not  entitled  to  a  writ  of 
mandamus  to  enforce  his  right  lo  inspect  the  corporate  books. 

S.  Same. 

The  refusal  to  allow  such  inspection  is  not  excused  by  the  fact  that  tho 
stockholder  proposes  to  have  the  assistance  of  his  attorney. 

Appeal  from  an  order,  directing  a  peremptory  writ  of  man* 
damns  to  issue. 

aS  Hanford,  for  app'lts ;  L,  Laflin  Kellogg,  for  resp't 

O'Brien,  J. — The  relator,  as  owner  of  thirty-three  '  and  a- 
half  shares  of  the  capital  stock  of  the  Nassau  Ferry  Com- 
pany, in  company  with  his  attorney,  demanded  the  right 
to  be  allowed  during  business  hours  to  examine  the  records, 
books  of  account,  and  stock  books  of  the  company,  which 
demand  was  refused  by  the  treasurer,  except  that  the  latter 
oflEered  to  allow  the  relator  himself  to  examine  the  stock  book. 
The  judge  at  special  term  held  that  the  relator  was  entitled  to  the 
writ,  ana  granted  an  order  directing  it  to  issue,  which  required 
that  he  be  allowed,  with  the  aid  of  his  attorney  or  other  necessary 
assistant,  to  inspect  and  examine  all  the  books  of  the  company 
mentioned.  It  appears  by  the  relator's  affidavit  that  the  stocK  of 
the  company,  as  fixed  by  its  certificate,  was  the  sum  of  $15,000, 
divided  into  150  shares  of  $100  each  ;  that  the  stock  which  came 
to  the  relator  was  not  acquired  by  purchase,  but  was  received  by 
him  pursuant  to  the  provisions  of  the  will  of  his  deceased  grand- 
father; that  the  purpose  for  which  the  examination  was  sought 
was  to  ascertain  the  value  of  the  stock,  sales  of  which  had  not 
taken  place  in  the  open  market ;  and  that,  in  relator's  view,  the 
only  mode  of  finding  out  what  was  the  value  of  the  stock  owned 
by  him  was  to  obtain  the  names  of  the  stockholders,  and  confer 
with  them,  and,  in  addition,  to  obtain  a  knowledge  as  to  the  finan- 
cial condition  of  the  company,  and  the  management  and  conduct 
of  its  affairs. 

As  to  the  stock  of  the  company,  we  think  that  the  relator's  right 
is  accorded  by  the  general  corporation  law  (Laws  1892,  c.  687, 
§  29),  which,  with  respect  to  corporations  like  the  ferry  company, 
among  other  things,  provides :  "  The  stock  book  of  every  such 
corj)oration  shall  be  open  daily  during  business  hours  for  the  in- 
spection of  its  stockholders  and  judgment  creditors,  who  may 
make  extracts  therefrom." 

St.  Rer,  Vol.  LXVL        101 
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This  brings  us  to  the  second  question,  as  to  the  relator's  riglit  to 
an  examination  of  the  books  of  account' of  the  company.  By  sec- 
tion 52  of  the  stock  corporation  law,  already  referred  to,  the  re- 
lator, being  the  owner  of  more  than  a  sufficient  amount  of  the 
capital  stock  of  the  company,  could  have  made  a  written  request 
to  the  treasurer  "  for  a  statement  of  its  affairs  under  oath,  embrac- 
ing a  particular  account  of  all  its  assets  and  liabilities,'^  and  the 
treasurer  would  have  been  required  to  deliver  the  same  within 
thirty  days.  If  the  relator  had  availed  himself  of  this  provision  . 
of  law,  he  would  have  obtained  practically  all  the  information 
whicU  lio  states  that  he  desires ;  and  we  think  that,  before  invok- 
ing the  aid  of  the  court,  he  should  have  exhausted  the  remedy 
given  to  him  by  statute,  which,  if  it  had  been  resorted  to,  might 
have  obviated  the  necessity  of  this  application.  It  may  be  that 
the  supreme  court,  independently  of  statute,  by  virtue  of  its 
supervisory  powers,  has  the  right  U»  order  an  inspection  of  the 
books  of  account  of  a  corporation  by  a  stockholder  upon  a  proper 
showing  being  made,  particularly  in  the  absence  of  any  statutory 
restriction  of  such  power.  It  is  not,  however,  necessary  for  us  to 
determine  that  question,  for  the  reason  that  in  this  case  no  sufficient 
showing  was  made  to  entitle  the  relator  to  the  relief  sought,  and 
no  explanation  afforded  why  he  did  not  take  the  remedy  given 
by  statute,  and  demand  a  verified  statement  from  thje  treasurer ; 
nor  is  there,  anything  to  show  that  such  a  statement,  so  furnished, 
would  not  have  given  him  all  the  information  he  desired. 

The  excuse  that  the  officers  were  justified  in  refusing  to  permit 
the  relator  to  examine  the  books  merely  because  his  counsel  was 
present,  we  think,  was  an  unreasonable  one,  as  it  was  entirely 
proper  for  one  situated  as  the  relator,  who  was  not  familiar  with 
corporate  affairs,  to  take  with  him  his  attorney  or  othec  persons 
having  the  requisite  knowledge  to  obtain  for  him  the  information 
to  which  he  was  entitled. 

We  think  that  so  much  of  the  order  as  directed  an  inspection 
of  the  stock  books  should  be  affirmed,  and  in  other  respects  it 
should  be  reversed,  without  costs  to  either  party  upon  this 
appeal.     All  concur.     

Henry  C.  Valentine,  App'It,  v.  Warrkn  M.  Healey  et  aX.y 

Besp'ta 

{Supreme  Court,  (General  Term,  First  Department,  Filed  April  11,  1895) 

1.  Tenants  in  common — LiABiLrrr. 

Where  a  tenftnt  in  common  is  in  exclusive  possession  of  the  commoa 
property  by  virtue  of  his  own  title,  unless  he  actually  excludes  his  coten- 
ant,  he  is  not  liable  to  such  cotenant  even  for  use  and  occupation. 

2.  Same. 

But,  where  he  has  gone  into  possession  under  a  lease  of  the  whole 
premises,  including  his  share  and  that  of  his  cotenant  and  holds  over,  he 
is  in  possession  under  the  lease  and  not  because  of  his  own  title,  and  the 
holding  over  continues  the  tenancy  for  another  year. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  .heard  at 
general  term  in  the  first  instance. 

Wm.  A.  Butler,  for  prff ;  R  Thome,  for  defts. 
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Van  Brunt,  P.  J. — The  plaintiflE  and  the  defendant  Healey 
are  the  owners  of  premises  situated  in  West  Forty-Third  street, 
in  the  city  of  New  York  as  tenants  irt  common ;  the  plaintiflE  being 
the  owner  of  three  undivided  fourths  thereof,  and  the  defendant 
Healey  being  the  owner  of  one  undivided  fourth.  In  May,  1891, 
the  defendants  Heiiley  and  Zabriskie  were  copartners  in  business, 
under  the  firm  name  of  Healey  &  Co.,  in  a  limited  partnership;  the 
said  defendants  being  the  general  partners,  and  one  Williams  the 
special  partner.  In  said  month  the  plaintiflE  and  the  defendant 
Healey,  as  partners  of  the  first  part,  leased  the  premises  in  question 
to  said  firm  of  Healey  &  Co.,  by  an  indenture  of  lease  under  seal 
for  the  term  of  one  year  from  the  1st  of  May,  1891,  at  the  yearly 
rent  of  $8,500,  payable  quarterly,  as  follows,  namely :  To  the 
plaintiflE  $1,593.75,  and  to  the  defendant  Healey  $531.25,  with 
privilege  of  renewal  for  two  years  at  $7,000  per  year.  The  lease 
contained  the  usual  covenant  that  at  the  expiration  thereof  the 
lessees  would  quit  and  surrender  the  premises  in  good  order. 
Healey  &  Ca  went  into  possession  under  said  lease,  but  did  not 
quit  the  premises  on  the  1st  of  May,  1892 ;  nor  was  the  lease  re- 
newed, but  they  held  over,  and  remained  in  possession  for  some 
time  thereafter. 

This  action  was  subsequently  brought  to  recover  a  quarters 
rent  as  falling  due  on  the  1st  of  August,  1892  ;  the  plaintiff  claim- 
ing that,  by  such  holding  ov«r,  the  defendant  had  elected  to  con- 
tinue their  tenancy  for  another  year.  Upon  the  trial  the  court 
held  that,  the  defendant  Healey  being  a  part  owner  of  the  prem- 
ises, it  was  to  be  presumed  that  he  i-emained  in '  possession  with 
his  partner  as  owner,  and  not  as  lessee,  and  that,  therefore,  the  re- 
maining in  possession  did  not  entitle  the  plaintiflE  to  treat  the  lease 
as  renewed  for  another  year,  and  dismissed  the  complaint.  This 
ruling  of  the  court  is  claimed  to  be  supported  by  the  cases  of 
Mumford  v.  Brown^  1  Wend.  53;  MoKay  v.  Murh/ord,  10  id., 
351 ;  Dresser  v.  Dresser^  40  Barb.  300 ;  and  Wilcox  v.  Wiloox^  48 
id.,  829.  The  tenor  of  these  cases  seems  to  be  that  where  a 
tenant  in  common  is  in  exclusive  possession  of  the  common  prop- 
erty by  virtue  of  his  own  title,  unless  he  actually  excludes  his  co- 
tenant,  he  is  not  liable  to  such  cotenant,  even  for  use  and  occupa 
tion.  Thus,  where  a  tenant  in  common  had  accepted  a  lease  from 
his  cotenant  of  such  cO- tenant's  interest  in  the  property,  and  held 
possession  of  the  whole  property  after  the  expiration  of  the  lease, 
lie  is  to  be  deemed  in  possession  by  virtue  of  his  own  title,  rather 
than  to  l)e  in  possession  as  holding  over  under  the  lease.  A  dif- 
ferent rule  seems  to  have  been  established  in  England.  Leigh  v. 
Dkkeson^  12  Q.  B.  Div.  194.  In  that  case  and  the  cases  therein 
cite  i  it  seems  to  be  expressly  held  that  a  tenant  in  common  may 
maintain  an  action  for  use  and  occupation  against  his  cotenant 
where  the  obligation  to  pay  rent  has  been  created  by  a  lease.  We 
think,  liowever,  that  the  authorities  cited  from  this  state  are  op- 
posed to  this  rule,  and  thev,  of  course,  must  be  followed.  No 
case,  however,  has  been  citea  where  a  party  has  gone  into  posses- 
sion under  a  lease  of  the  whole  of  the  premises,  including  his 
share  and  that  of  his  cotenant,  and  he  has  held  over,  which  de- 
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Cides  that  he  is  to  be  deemed  to  be  in  possession  because  of  his 
own  title,  and  not  under  the  lease.  The  lease  in  question  in  the 
case  at  bar  was  of  the  whole  of  the  premises,  executed  by  both 
tenants  to  a  firm ;  and  such  firm,  including  the  tenant  in  common, 
admit  that  they  went  into  possession  under  that  lease,  and  held 
possession  under  that  lease.  There  was  no  claim  or  pretense  of 
going  into  possession  because  of  any  title  except  that  derived  from 
the  lease.  Now,  it  being  conceded  and  admitted  by  the  pleadings 
that  the  possession  was  of  this  character,  where  is  there  any  room 
for  an  assumption,  when  the  tenants  hold  over,  that  they  are  in 
possession  because  of  any  other  title  than  that  of  lessees  ?  There 
is  no  pretense  that  any  other  title  has  been  acquired  since  the  exe- 
cution of  the  lease,  or  that  any  other  rights  have  devolved  upon 
the  defendants,  or  either  of  them.  It  would  seem,  under  such 
circumstances,  that  the  ordinary  rule  in  reference  to  holding  over 
must  necessarily  apply.  It  would  have  been  entirely  different  if 
Healey  or  his  firm  had  accepted  a  lease  of  only  the  plaintiff's 
interest  in  this  real  estate,  and  if  Henley  had  been  in  possession  of 
the  real  estate  because  of  his  own  title,  and  had  not  entered  under 
the  lease.  In  the  case  at  bar,  however,  it  would  seem  that  posses- 
sion was  acquired  under  the  lease,  and  the  premises  were  held 
under  the  lease,  and  no  part  of  the  same  was  claimed  by  the  de- 
fendant Healey  because  of  his  ownership.  We  think  that  this 
fact  calls  for  tne  application  of  the  ordinary  rule  obtaining  in  those 
cases  where  a  tenant  holds  over,  and  that  the  distinction  to  which 
attention  has  been  called  between  the  case  at  bar  and  the  cases 
cited  to  support  the  ruling  of  the  court  below  is  substantial,  and 
should  not  be  overlooked. 

We  think,  therefore,  that  the  exceptions  should  be  sustained,  . 
and  a  new  trial  granted,  with  costs  to  the  plaintiff  to  abide  the 
event 

All  concur.  ■  

Louis  Ullman  ei  at,  App'lts,  v,  Solomon  Jacobs,  Resp't 

(Supreme  Court,  General  Term,  Firgt  Department,  Filed  April  11, 1896.) 

1.  Trial— Findings. 

Findings  as  to  matter,  not  within  the  issues  presented  by  the  pleadings, 
will  not  be  made,  though  evidence  thereon  was  given  upon  the  trial 

2.  Pleading— Amendment. 

Where  the  complaiDt  alleges  that  due  notice  of  protest  was  given  but  the 
testimony  only  tends  to  show  a  waiver  of  notice,  a  motion  to  conform  the 
pleadings  to  the  proof  and  to  make  it  an  action  against  the  surety,  is  not 
equivalent  to  a  request  for  leave  to  amend  by  alleging  waiver  of  notice  of 
protest. 

Appeal  from  a  judgment,  dismissing  the  complaint  after  a  trial 
without  a  jury,  and  a  motion  for  new  trial. 

George  M,  Pinney^  Jr.,  for  app*lts;  Herman  Aaron,  for  resp't 

Parker,  J. — The  complaint  alleged  the  making  and  delivery 
by  one  Brodsky  of  a  promissory  note  payable  to  himself,  its  sub- 
sequent indorsement  before  maturity  by  the  defendant,  Solomon 
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Jacobs,  for  a  valuable  consideration,  and  delivery  to  those  plarnt- 
iSs,  who  thereupon  became,  and  still  are,  the  lawful  owners  and 
holders  thereof;  presentatation  and  demand  of  payment  at  matur- 
ity at  the  place  where  the  same  was  made  payaole ;  refusal  of  pay- 
ment, and  protest,  with  due  notice  thereof  to  the  defendant  The 
answer,  among  other  things,  put  in  issue  the  allegations,  of  the 
complaint  relating  to  notice  of  demand  of  payment,  aud  the  giv- 
ing of  notice  of  protest  or  dishonor  to  the  defendant  Upon  the 
trial,  the  plaintiffs  attempted  to  establish  the  allegations  of  the 
complaint  in  such  respect,  but  the  trial  court  held  that  notice  of 
protest  was  not  given  to  the  defendant  until  five  days  after  the 
maturity  of  the  note.  The  case  was  tried  before  the  court  with- 
out a  jury,  a  jury  being  waived,  and  the  evidence  fully  justified 
the  finding  made.  One  of  the  plaintiffs  was  called  as  a  witness, 
with  the  view  of  establishing  by  his  testimony  that  due  notice  of 
dishonor  was  given  to  the  defendant ;  and,  m  the  course  of  his 
evidence,  he  related  a  conversation  had  with  the  defendant  a  few 
days  prior  to  the  maturity  of  the  note  which,  if  true,  would  have 
supported  a  finding  that  the  defendant  had  waived  notice  of  pro- 
test This  testimony  was  not  contradicted  by  the  defendant,  and 
subsequently  the  plaintiffs  requested  the  fact  to  be  found,  as  plaint- 
iff haa  testified,  and  as  a  conclusion  of  law,  that  notice  of  protest 
or  dishonor  was  duly  waived,  which  was  refused,  and  plaintiffs  in- 
sist upon  this  appeal  that  such  refusals  constituted  error,  entitling 
them  to  a  reversal  of  the  judgment. 

The  difficulty  with  this  contention  is  that,  while  this  testimony 
was  brought  out  upon  the  examination  of  one  of  the  plaintiffs,  an 
effort  was  then  being  made  to  show  by  the  witness  that  the  defend- 
ant had  received  due  notice  of  protest  in  conformity  to  the  plead- 
ing, which  alleged  that  notice  of  dishonor  was  duly  given  to  the 
defendant,  and  not  that  the  defendant  had  waived  notice  thereot 
No  motion  was  at  that  time  made,  or  afterwards,  to  amend  the 
complaint  by  substituting  an  allegation  of  waiver  of  protest  in  the 
place  of  the  one  alleging  that  due  notice  of  protest  had  been  given 
to  the  defendant  After  the  evidence  was  closed,  and  the  plaint- 
iffs* motion  for  judgment  on  the  evidence  had  been  denied  by  the 
court,  plaintife*  counsel  addressed  to  the  court  the  following  mo- 
tion :  **I  make  a  motion  to  conform  the  pleadings  to  the  proof, 
and  to  make  this  an  action  against  the  surety."  It  is  urged  that 
both  the  court  and  defendant's  counsel  were  informed  by  the  mo- 
tion that  the  plaintiffs  relied  upon  the  testimony  bearing  upon  an 
alleged  waiver  of  protest  by  the  defendant,  and,  that  being  so,  that 
this  court  should  consider  whether,  under  all  the  circumstances, 
the  discretion  of  the  court  was  properly  exercised  in  denying  tlie 
motion.  But  the  form  of  the  motion  suggests  that  the  counsel 
had  a  different  proposition  in  mind  than  the  one  which  he  now 
urge;  sthat  having  failed  to  persuade  the  court  to  direct  a  judgment 
in  his  favor,  and  having  obtained  an  exception  to  the  ruling,  he 
conceived  the  idea  that,  if  the  defendant  could  not  be  held  as  in- 
dorser,  he  might  be  as  surety,  and  so  he  moved  the  court  to  con- 
form the  pleadings  to  the  proof,  and  to  make  tliis  an  action  against 
the  surety.     It  is  not  even  claimed  now  that,  if  the  motion  had 
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had  been  granted,  there  could  have  been  any  recovery  acainst  the 
defendant  as  surety  ;  and  the  motion  as  made  presented  wat  ques- 
tion to  the  court,  nothing  more.  Having  denied  that  motion, 
judgment  was  ordered  for  the  defendant,  after  which  the  plaintiffs 
presented  requests  to  find,  b6th  of  fact  and  law,  and  among  them 
were  the  requests  to  which  we  have  referred,  relating  to  the  al- 
leged waiver  of  protest  The  court  refused  to  find  them,  ind  in 
so  doing  did  not  err,  because  the  facts  requested  to  be  found  in 
regard  to  the  alleged  waiver  of  protest  were  not  within  the  issnes 
presented  by  the  pleadings,  and  which  both  court  and  coonael 
supposed  were  on  trial 

The  judgment  should  be  affirmed,  with  costa 

All  concur. 


Helen  Agnes  Keane,  Resp't,  v.  Huqh  L.  Keane  et  aLj  App'lta. 

(Suptwne  Omtrt,  General  Term,  First  Department,     Filed  April  11,  1895.) 

1.  Attorney — Compensation — Settlement. 

Where  a  settlement  of  an  action  between  husband  and  wife  hat  been 
made  in  good  faith  and  without  notice  of  lien  claimed,  such  settlement 
will  be  recognized  and  effectuated,  upon  such  terras  as  to  the  attorn^  are 
just. 
1^  Same— Lien. 

An  attorney's  lien  cannot  attach  to  a  cause  of  action,  which  in  its  nature 
is  uot  assignable. 

Appeal  from  an  order,  denying  defendant's  motion  for  a  dis- 
coniinuance  of  the  action,  and  granting  plaintiff's  attorney  leave 
to  prosecute  the  action  for  his  own  use  and  benefit 

Frank  W.  Miller^  for  app'lts ;  J.  K  Cohn,  for  resp't 

O'Brien,  J. — The  plaintiff  comnoenced  two  actions  against  her 
husband,  the  defendant,  one  in  the  superior  court  for  a  separation, 
and  the  other  in  this  court  to  set  aside  deeds  to  property,  on  the 
ground  that  she  had  been  induced  to  release  her  inchoate  right  of 
<iower  by  false  and  fraudulent  representationa  Subsequently  the 
wife  and  husband,  having  resumed  marital  relations  and  settled 
their  differences,  executed  stipulations  for  the  discontinuance  of 
both  actions  without  costs  to  either.  Upon  the  application  by 
the  defendant  to  plaintiff's  attorney  for  a  consent  to  discontinue 
both  actions  it  was  refused,  and  thereupon  defendant  made  the 
motions,  one  in  the  superior  court  and  one  in  this,  the  former  of 
which  was  granted,  and  the  latter  in  the  case  in  this  court  was  re- 
fused, with  leave  to  plaintiff's  attornejr  to  prosecute  the  action  for 
his  own  use  and  benefit,  upon  the  claim  by  the  attorney  that  by 
agreement  with  his  client  he  was  entitled  to  one-half  the  recovery. 
From  this  latter  order  this  appeal  is  taken.  It  is  true  that,  in  an- 
swer to  the  application,  plaintiff's  attorney  stated  that  the  settle- 
ment was  collusive;  but,  outside  of  such  statement,  there  is  noth- 
ing in  the  papers  to  show,  nor  does  it  appear,  that  the  settlement 
was  any  other  than  one  made  in  good  faith,  and  with  a  view  to 
reconcile  the  differences  between  man  and  wife.  And  it  would 
be  indeed  extraordinary  if,  under  those  circumstances,  this  court 
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should  interfere  and  prevent  such  Settlement,  and  permit  an  attor- 
ney for  his  own  benefit  to  proceed  with  the  litigation ;  thus  com- 
pelling  the  husband  and  wife,  against  their  consent,  to  remain  as 
litigants  in  the  court,  not  alone  lor  the  purpose  of  costs,  but  also 
to  enable  the  attorney  to  get  his  compensation,  which  was  contin- 
gent upon  his,  success  in  the  action.  Where  a  settlement  has  been 
made  collusively  between  parties  for  the  purpose  of  cheating  an 
attorney  out  of  his  eosts  or  compensation,  and  particularly  after 
notice  of  his  lien  upon  the  cause  of  action  to  the  adverse  party, 
the  courts  have  gone  far  in  protecting  the  attorney,  even  to  the 
extent  of  denying  the  discontinuance  of  the  action  to  enable  him 
to  obtain  his  rights.  But  we  have  been  referred  to  no  case,  nor 
do  we  think  it  has  been  held  by  any  court,  where,  as  here,  a  set- 
tlement has  been  made  in  good  faith  between  husbffnd  and  wife, 
and  where  it  has  been  entered  into  without  notice  of  any  lien 
<5laimed,  that  such  settlement  will  not  be  recognized  and  effectua- 
ted, upon  such  terms,  however,  as  to  the  attorney  are  just  The 
order,  such  as  was  here  made,  seems  to  us,  therefore,  to  be  against 
sound  principle,  established  practice,  and  public  policy. 

It  is  claimed,  however,  that  support  for  the  order  is  to  be  found 
in  the  language  of  section  66  of  the  Code  of  Civil  Procedure. 
That  provides  that  the  attorney  "has  a  lien  ubon  his  client's  cause 
of  action  or  counterclaim  *  *  *  and  cannot  be  affected  by 
any  settlement  between  the  parties  before  or  after  judgment"  The 
lien  thus  given  is  presumptively  measured  by  the  amount  of  taxa- 
ble costs,  and,  where  more  is  claimed,  we  think  it  must  be  pro- 
tected by  notice.  It  is  not  claimed  that  any  notice  was  given  by 
plaintiff's  attorney  of  any  lien  upon  the  cause  of  action  ;  and,  as 
we  have  already  said,  there  is  no  evidence  of  any  collusion  or  at- 
tempt to  defraud  the  plaintiff's  attorney  ;  and  we  think,  under 
these  circumstances,  that  upon  the  payment  of  the  taxable  costs 
the  defendants  should  have  been  permitted  to  discontinue;  and 
that  this  was  the  proper  order  to  have  been  made  in  this  case  we 
think  further  appears  from  the  character  of  the  action  itself.  It 
was  a  cause  of  action  which  in  its  nature  was  not  assignable,  and 
therefore,  under  the  authority  of  Coughlin  v.  Railroad  Co.^  71  N. 
Y.  443,  not  susceptible  of  a  lien.  That  case 'is  authority  for  the 
proposition  that  a  settlement  between  the  parties,  and  a  release  of 
a  cause  of  action  in  its  nature  not  assignable,  is  a  bar  to  an  action 
thereon,  though  plaintiff  and  his  attorney  had  made  an  agreement 
giving  the  latter  a  share  of  the  recovery.  While,  therefore,  if  sec- 
tion 66  of  the  Code  is  to  be  construea  as  extending  the  lien  not 
only  for  costs,  but  also  for  compensation,  even  though  no  notice 
has  been  given,  this  does  not  change  the  rule  of  law  laid  down  in 
the  case  cited,  that  a  lien  cannot  attach  to  a  cause  of  action  like 
thisy  which  in  its  nature  is  not  assignable.  We  think  the  order 
should  be  reversed,  with  $10  costs  and  disbursements  of  this  ap- 
peal, and  that  the  order  for  discontinuance  should  be  granted,  on 
condition  of  the  payment  of  the  taxable  costs  in  the  action  to  the 
date  when  the  motion  was  made  for  discontinuance. 

All  concur. 
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Mercantile  Trust  Company,  Resp't,  v,  Atlantic  Trust  Com- 
*  PANY,  Impleaded,  etc.,  App'k 

(Supreme  Court,  General  Term,  Firet  Department,  Filed  April  11,  1895.) 

1.  Pledge — Rights  op  pledgee. 

Where  bonds,  secured  bv  a  mortgage  to  plaintiff  as  trustee,  are  guaran- 
teed br  a  third  person,  and  on  the  guarantee  there  is  an  indorsement  br 
defendant  that  it  held  certain  shares  of  stoclc  to  secure  the  guaranty,  it  is 
no  defense  to  an  action  by  plaintiff  to  recover  such  shares,  on  the  default 
of  both  mortgagor  and  guarantor,  that  the  latter  has  pledged  them  to  de- 
fendant to  secure  advances,  where  the  plaintiff  has  no  notice  that  they  are 
so  pledged ;  nor  is  it  a  defense  chat  the  guarantor,  in  violation  of  a  cove- 
nant contained  In  the  guaranty  that  it  would  not  execute  any  mortgage  of 
its  property,  had  given  a  mortgage  to  plaintiff,  when  done  with  the  knowl- 
edge of,  and  without  objection  from,  defendant. 

2.  Sake—Depositaries. 

In  such  action,  the  depositary  cannot  rav^e  the  objection  that  the  guar- 
anty was  not  validly  executed. 

Appeal  from  a  judgment  in  favor  of  plaintiflF. 

On  June  26,  1889,  the  Julien  Electric  Traction  Company,  a 
New  Jersey  corporrtion,  executed  a  mortgage  on  its  property  to 
the  Mercantile  Trust  Company,  as  trustee,  to  secure  tne  payment 
of  200  bonds  of  $1,000  each,  dated  on  that  day,  and  payaole  July 
1,  1894,  with  interest  at  the  rate  of  six  per  cent,  payable  on  the 
1st  days  of  January  and  July  in  each  year.  On  October  18,  1889^ 
said  mortgagor  executed  a  supplemental  mortgage  to  the  trust 
company,  further  to  secure  the  payment  of  said  bonds,  102  of 
which  are  described  in  the  contract  of  guaranty  hereinafter  quoted. 
April  18,  1890,  the  Consolidated  Electric  Storage  Company,  a 
New  Jersey  corporation,  issued  to  the  Atlantic  Trust  Company 
119,960  shares  of  its  capital  stock,  for  the  purchase  of  cer» 
tain  property  specified  in  the  resolution  authorizing  the^ 
issue  of  said  shares,  which  property  was  afterwards,  and  before 
April  28,  1890,  acquired  and  transferred  to  the  corporation.  After 
paying  for  this  property  there  was  left  in  the  possession  of  the 
trust  company  60,000  shares  of  said  stock,  80,000  of  which  are^ 
mentioned  in  the  contract  of  guaranty.  On  April  28,  1890,  the 
United  Electric  Traction  Company,  a  New  Jersey  corporation,  exe- 
cuted  and  delivered  to  the  Mercantile  Trust  Company  the  follow- 
ing agreement : 

**For  value  received,  the  United  Electric  Traction  Company,  a 
corporation  created  and  organized  under  the  laws  of  the  state  of 
New  Jersey,  does  hereby,  for  itself,  its  successors  and  assigns, 
guaranty  to  the  Mercantile  Trust  Company,  as  trustee,  the  pay- 
ment of  principal  and  interest,  at  maturity,  of  one  hundred  and 
two  (102)  bonds  of  the  Julien  Electric"  Traction  Company,  of 
$1,000  each,  being  numbers  1  to  30,  57  to  64,  67  to  70,  76  to  105, 
110,  118,  123  to  150 ;  and  the  United  Electric  Traction  Company 
aforesaid  does  hereby,  for  itself,  its  successors  and  assigns,  coven- 
ant and  agree  to  comply  with  all  the  conditions,  stipulations,  and 
agreements  contained  in  the  mortgage  or  deed  of  trust  executed 
by  the  Julien  Electric  Traction  Company  to  the  Mercantile  Trust 
Company,  trustee,  bearing  date  June  26,  1889,  and  a  supplemental 
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Tnoiigage  confirming  the  same,  bearing  date  October  16,  1890,  to 
secure  said  bonds,  more  especially  the  requirements  of  said  mort- 
gage as  to  renewing,  replacing,  and  keeping  in  gdod  condition  all 
the  property  covered  by  said  mortgage' and  said  supplemental 
mortgage.  And  the  United  Electric  Traction  tlompany  aforesaid 
does  hereby,  for  itself,  its  successors  and  assigns,  covenant,  stipu- 
late, and  agree  that  the  United  Electric  Traction  Company  afore- 
said will  not  make,  nor  allow  to  be  made  or  issued,  any  mortgage, 
mortgage  bonds,  debentures,  or  any  preference  securities,  other 
than  the  $2,000,000  in  preferred  stock  provided  for  in  the  said  the 
United  Electric  Traction  Company's  articles  of  incorporation,  until 
all  of  the  said  102  bonds  above  referred  to,  both  principal  and  in- 
terest, shall  have  been  paid  or  redeemed  pursuant  to  the  terms  of 
said  bonda  In  witness  whereof  the  United  Electric  Traction  Com- 
pany aforesaid  has  hereunto  caused  its  corporate  seal  to  be  affixed, 
and  these  presents  to  be  subscribed  by  its  proper  officers  there- 
unto duly  authorized,  the  28th  day  of  April,  1890. 

**[L.  S.]  United  Electric  Traction  Company, 

"By  R  L.  Belknap,  President   * 
''Signed,  sealed,  and  delivered  in  the  presence  of 
"Attest:  W.  B.  Stevenson,  Secretary." 

At  the  date  of  this  agreement  the  Atlantic  Trust  Company,  by 
its  president,  executed  and  delivered  to  the  plaintiff  this  receipt,^ 
which  was  indorsed  on  the  contract  of  guaranty  : 

**There  has  been  deposited  with  the  Atlantic  Trust  Co.  30,000 
shares  of  the  Consolidated  Electric  Storage  Company*s  stock,  se- 
curity for  the  performance  of  above  guaranty. 

W.  H.  Male,  Pt" 

The  bonds  not  being  paid,  the  plaintiff  demanded  that  the  At- 
lantic Trust  Company  deliver  the  shares  of  stock  to  the  plaintiff, 
or  that  the  Atlantic  Trust  Company  sell  the  shares,  and  apply  the 
avails  towards  the  payment  of  the  bonds;  which  the  trust  com- 
pany refused  to  do,  whereupon  this  action  was  brought  to  compel^ 
It  to  deliver  the  stock  to  the  plaintiff.  Before  the  action  was  be- 
gun a  receiver  had  been  appointed  for  the  United  Electric  Trac- 
tion Company.  The  Consolidated  Electric  Storage  Company  and 
the  United  Electric  Traction  Company. and  its  receiver  are  joined 
as  parties  defendant  with  the  Atlantic  Trust  Company.  The  trust 
company  and  the  receiver  answered,  the  other  defendants  making^ 
default  After  a  trial  at  special  term  a  judgment  was  ordered  ad- 
judgitig  that  the  Atlantic  Trust  Company  deliver  the  shares  of 
stock  to  plaintiff,  from  which  the  trust  company  alone  appeals. 

J,  Langdon  IFard,  for  app'lt ;  Wm,  B,  Hornhlower^  for  resp't 

FoLLETT,  J. — When  this  action  was  before  this  court  on  the 
appeal  from  the  first  interlocutory  judgment  sustaining  a  demurrer 
to  the  matter  pleaded  in  avoidance  in  the  original  answer,  it  was 
held  that  the  facts  so  pleaded  were  insufficient  to  constitute  a  de- 
fense, but  leave  was  given  to  serve  an  amended  answer.  69  Hun, 
St.  Kep.,  Vol.  LXVI.        102 


Digitized  by 


Google 


810  iNew  York  Spate  Beporter,  Vol.  66.        [Sap.Ot 

264.  Subseqaentiv  tire  Atlantic  Trust  Company  served  an 
amended  answer  pleading,  farther  facts  by  way  of  avoidance,  to 
which  the  plaintiff  demurred  on  the  ground  that  they  were  insuf- 
ficient to  constitute  a  defense.  The  demurrer  was  sustained,  and 
3,n  interlocutory  judgment  entered,  which  granted  leave  to  the  de* 
fendant  to  plead  anew ;  of  which  privilege  the  defendant  availed 
itself,  and  filed  and  served  a  second  amended  answer.  Upon  the 
issuses  so  joined  the  action  was  tried,  and  a  judgment  ordered 
for  the  plaintiff. 

A  demurrer  runs  through  all  t^ie  pleadings,  and  the  effect  of  the 
interlocutory  judgments  is  that  the  tacts  alleiged  in  the  complaint, 
unless  successfully  controverted  or  avoided,  are  sufficient  to  con- 
stitute a  cause  of  action,  and  that  the  facts  pleaded  in  the  ongioal 
and  first  amended  answer  by  way  of  avoidance  are  insufficient  to 
constitute  a  defense.  The  facts  alleged  in  the  ooaiplaint  were 
proved  on  the  trial,  and  thus,  under  our  former  deoisiony  a  cause 
of  action  was  established,  unless  a  valid  plea  in  avoida&oe  was 
proved. 

•  The  Atlantic  Trust  Company,  by  way  of  a  defense,  proved  that 
April  28,  1890,  the  United  Electric  Traction  Company  pledged  to 
the  trust  company  said  60,000  shares  of  stock  as  security  for  the 
repayment  of  all  moneys  loaned  by  the  trust  company  on  the 
premissory  notes  of  the  United  Electric  Traction  Company ;  and 
that  April  28,  1890,  the  date  of  the  contract  of  guaranty,  and  after 
the  trust  company  had  indorsed  its  receipt  thereon  and  delivered 
it  to  the  plaintiff,  it  loaned  from  time  to  time  to  the  United  Electric 
Traction  Company  large  sums  of  money  secured  to  be  paid  by  eleven 

Sromissory  notes,  the  first  dated  May  12,  1890,  and  the  eleventh 
Fovember  10, 1890,  given  by  the  traction  company  to  the  trust  com- 
pany, which  have  not  been  paid,  and  by  reason  of  these  facts  the 
trust  company  has  a  lien  on  the  shares.  It  is  not  alleged  in  the 
answer  of  the  trust  company,  nor  was  it  proved  on  the  trial,  that 
the  plaintiff  or  the  bonaholders,  for  which  it  acted  as  trustee,  had 
notice  that  the  shares  were  so  pledged  ;  and  the  Atlantic  Trust 
Oompany,  having  contracted  to  hold  the  80,000  shares  as  secur- 
ity for  the  102  bonds,  cannot  now  avail  itself  of  the  secret  con- 
tract by  which  it  received  the  shares  in  pledge  as  a  defense  to  an 
action  to  compel  it  to  perform  its  contract  to  hold  them  as  secur- 
ity for  the  102  bonda 

By  reference  to  the  contract  of  guaranty,  it  will  be  seen  that  it 
contains  this  covenant : 

"And  the  United  Electric  Traction  Company  aforesaid  does 
hereby,  for  itself,  its  successors  and  assigns,  covenant,  stipulate, 
and  agree  that  the  United  Electric  Traction  Company  aforesaid 
will  not  make,  nor  allow  to  be  made  or  issued,  any  mortgage 
bonds,  debentures,  or  any  preference  securities,  other  than  the 
$2,000,000  in  preferred  stock  provided  for  in  the  said  the  United 
Electric  Traction  Company's  articles  of  incorporation,  until  all  of 
the  said  102  bonds  above  referred  to,  both  principal  and  interest, 
shall  have  been  paid  or  redeemed  pursuant  to  the  terms  of  said 
bonds." 

December  8,  1890,  the  United  Electric  Traction  Company  mort- 
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gaged  its  property  to  the  Mercantile  Trust  Company  (the  plaintiflf), 
as  trustee,  to  secure  the  payment  of  1,800  bonds,  amounting  to 
$700,000.  As  a  defense,  the  Atlantic  Trust  Company  alleges 
that  the  execution  of  the  mortgage  was  a  violation  of  the  alcove 
covenant,  and  that  the  plaintiff,  being  a  party  to  the  mortgage, 
cannot  compel  the  defendant  to  deliver  the  30,000  shares,  which 
it  alleges  it  has  the  right  to  retain  as  security  for  the  payment  of 
said  eleven  proimsory  notea  The  answer  to  this  is  that  the  At- 
lantic Trust  Company  knew  before  the  mortgage  was  executed 
that  it  was  to  l)e  given,  and  its  pi-esident  advis^  that  it  sliould  be 
executed  to  the  Mercantile  Trust  Company  as  trustee.  These  facts 
were  proved  on  the  trial,  and  were  not  disputed,  though  the 
president  of  the  Atlantic  Trust  Company  was  a  witness.  More 
than  this,  he  corroborated  the  testimony  of  the  witnesses  who  tes- 
tified to  these  facts.  The  appellant,  having  waived  the  perform- 
ance of  the  covenant,  is  estopped  from  urging  its  nonperformance 
as  a  defense  to  this  action.  The  defendant  gave  no  evidence  of 
any  defense  not  pleaded  in  its  original  and  first  amended  answer ; 
and  it  seems  quite  unnecessary  further  to  discuss  the  propositions 
which  were  considered  at  general  term,  69  Hun,  264 ;  and  subse- 
quently at  special  term,  on  a  demurrer  to  the  first  amended 
answer. 

As  a  ground  of  error,  the  learned  counsel  for  the  appellant  in- 
sists that  the  execution  by  the  United  Electric  Traction  Company 
of  the  guaranty  was  not  legally  established.  It  is  urged  that  this 
contract  is  one  which  the  officers  of  the  corporation  could  not  exe- 
cute without  the  authority  of  the  board  of  trustees.  On  this  trial 
it  was  proved,  and  not  denied,  that  the  contract  was  executed  by 
the  president  of  the  corporation,  and  that  its  corporate  seal  was . 
affixed.  This,  the  defendant  insists,  was  not  sufficient,  and  asserts 
that  the  plaintiff  should  have  gone  further,  and  proved  that  it  was 
executed  by  the  authority  of  the  board  of  directors.  We  think 
•  the  defendant  is  not  in  a  position  to  raise  this  question.  It  is  not 
a  surety  nor  guarantor,  but  a  mere  depositary  of  the  shares,  under 
an  agreement  that  it  would  hold  them  as  security  for  the  perform- 
ance of  the  contract  of  guaranty.  The  fact  that  there  may  have 
been  some  informality  in  the  execution  of  the  contract  of  guaranty 
is  not  available  as  a  defense  to  this  defendant  It  is  in  the  same 
position  as  an  agent  who  collects  money  for  his  principal,  which 
the  principal  could  not  have  collected  in  an  action  against  the  per- 
son who  pays  it  In  such  a  case  the  agent  cannot  interpose  as  a 
defense,  when  called  on  to  pay  over  the  money  to  his  principal, 
that  he  could  not  have  enforced  the  demand  as  against  the  person 
from  whom  collected.  It  is  like  the  case  of  a  public  officer  who 
collects  money  upon  an  execution  or  a  warrant  which  could  not 
have  been  enforced  had  the  person  against  whom  it  was  issued  re- 
sisted. The  officer  is  bound  to  pay  over  the  money  collected  in 
accordance  with  the  command  of  his  warrant,  and  a  defense  which 
might  have  been  available  to  the  person  from  whom  the  money 
was  collected  is  not  available  to  the  officer.  People  v.  Brown,  55 
N.  Y.  180.  It  was  not  necessary  for  the  plaintiff  to  prove  that 
the  board  of  directors  authorized  the  execution  of  the  guaranty  in 
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order  to  lay  the  foundation  for  a  judgment  against  the  defendant 
requiring  it  to  deliver  the  80,000  shares  of  stock  in  accord- 
ance with  the  agreement  The  judgment  should  be  affirmed, 
with  costs. 

All  concur.  

In  the  Matter  of  the  Estate  of  Wilson  G.  Hunt,  Deceased, 

{Supreme  Court,  Oeneral  Term,  First  Department,  Filed  April  11,  1896,) 

Tax— Trawspbr— Exemptions. 

The  clause  in  section  2,  chapter  899  of  1892,  in  regard  to  persons, 
to  whom  the  transferrer  has  stood  in  the  "  mutually  acknowledsed 
relation  of  a  parent/'  covers  only  the  case  where  an  Illegitimate  child  has 
been  recognized  by  its  parents  and  such  recognition  was  mutual  and  haa 
continued  for  ten  years. 

Appeal  from  an  order,  filing  the  amount  of  tax  on  a  legacy. 
D.  R  Ogden,  for  appUt ;  Emmet  R  Olcott,  for  resp't 

Van  Brunt,  P.  J. — The  legatee  in  this  case  was  the  niece  of 
the  testator ;  but  it  is  claimed  upon  the  part  of  the  appellant  that 
the  testator  stood  to  her  in  the  mutually  acknowledged  relation  of 
parent  at  the  time  of  his  death ;  and  that,  therefore,  the  gift  to  her 
should  be  taxed  at  one  per  cent  instead  of  five  per  cent  The 
surrogate,  in  the  court  below,  assessed  the  tax  at  five  per  cent,, 
and  fr6m  the  order  thereupon  entered  this  appeal  is  taken. 

The  section  of  the  act  which  governs  the  question  involved  is 
section  2  of  chapter  399  of  the  LaWs  of  1892,  and,  so  far  as  it  af- 
fects the  question  here,  is  as  follows  : 

"  When  the  property  or  any  beneficial  interest  therein  passes  by 
any  such  transfer  to  or  for  the  use  of  any  father,  mother,  husband, 
wife,  child,  brother,  sister,  wife  or  widow  of  a  son  or  the  husband 
of  a  daughter,  or  any  child  or  children  adopted  as  such  in  con- 
formity with  the  laws  of  this  state,  of  the  decedent,  grantor,  donor, 
or  vendor,  or  to  any  person  to  whom  any  such  decedent,  grantor, 
donor  or  vendor  for  less  than  ten  years  prior  to  such  transfer 
stood  in  the  mutually  acknowledged  relation  of  a  parent  or  to  any 
lineal  descendant  of  such  decedent,  grantor,  donor  or  vendor  born 
in  lawful  wedlock,  such  transfer  of  property  shall  not  be  taxable 
under  this  act,  unless  it  is  personal  property  of  the  value  of  ten 
thousand  dollars  or  more,  in  which  case  it  shall  be  taxable  under 
this  act  at  the  rate  of  one  per  centum  upon  the  clear  market  value 
of  such  property. 

It  is  admitted  that  the  legatee  was  not  a  child  of  the  testator, 
nor  was  she  a  child  who  had  been  legally  adopted  by  the  testator; 
but  it  is  urged  that  she  comes  under  the  third  class  mentioned  in 
the  section  above  quoted,  which  refers  to  persons  who,  while 
neither  actual  children  nor  adopted  children,  have  sustained  to  the 
testator  such  a  relation  that  they  are  entitled  to  the  same  consid- 
eration in  the  eye  of  the  law  as  if  they  had  been  of  his  flesh  and 
blood ;  in  other  words,  that  a  person  who  has  been  treated  as  a 
child  by  the  testator — whether  he  or  she  has  beenNadopted  as  pro- 
vided by  law,  or  whether  he  or  she  is  of  the  testators  blood  or 
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not — is  entitled  to  the  benefit  of  the  statute.  It  is  urged  that  the 
legatee  in  the  case  at  bar  was  treated  by  the  testator  as  his  child, 
and  that  she  lived  with  him  as  his  daughter,  and  that,  therefore, 
she  is  entitled  to  the  exemption.  Upon  the  other  band,  it  is 
claimed  upon  the  part  of  the  respondents  that  she  was  not  ac- 
knowledged as  his  daughter  by  the  testator,  but  that  he  in  his  will 
speaks  of  her  as  his  niece,  and  that  whenever  services  were  ren- 
dered by  the  legatee  to  the  testator  were  not  those  rendered  by  a 
child  to  a  parent,  but  rather  those  of  a  relation  who  expected  to 
be  compensated  by  the  last  will  and  testament  of  her  relative.  It 
seems  to  us,  however,  that  an  examination  of  the  act  clearly  shows, 
what  the  mutual  acknowledgment  of  the  relationship  referred  to 
in  the  act  is  intended  to  cover.  First  is  mentioned  the  legitimate 
child;  next  is  mentioned  the  adopted  child;  and  next,  we  think, 
is  intended  to  be  mentioned  the  illegitimate  child  who  has  been 
for  ten  years  acknowledged  as  the  testator's  child,  and  such  ac- 
knowledgment has  been  mutual  That  the  question  of  legitimacy 
was  in  the  mind  of  the  framers  of  the  statute  is  manifest  from  the 
next  clause  of  the  section  in  question.  It  says :  "Or  to  any  lineal 
•descendant  of  such  decedent,  grantor,  donor,  or  vendor,  born  in 
lawful  wedlock ;"  thereby  excluding  from  lineal  descendants  any 
other  person  except  those  descending  from  the  legitimate  childf. 
It  is  significant  that  the  words  "  lawful  wedlock  "  are  used  in  re- 
spect to  this'matter  of  lineal  descendants  immediately  after  the 
mutual  acknowledgment,  and  that  it  had  not  been  at  all  consid- 
ered necessary  to  refer  to  it  when  a  child  or  children  were  spoken 
'Of  in  the  previous  part  of  the  section.  It  is  evident  that  it  was 
"  intended  to  limit  the  exemption  of  illegitimate  descendants  to  the 
-child,  and  not  to  extend  the  same  to  the  descendants  of  such  child. 
Furthermore,  what  do  the  words  ^'mutually  acknowledged"  mean? 
The  word  "acknowledged"  is  never  applied  to  the  admission  of  a 
fiction.  It  is  only  used  in  relation  to  a  fact  When  a  fact  is 
spoken  of  as  being  acknowledged,  it  means  that  the  fact  exists, 
and  its  existence  is  admitted.  So,  when  the  statute  speaks  of 
parentage  being  acknowledged,  or  of  relationship  being  acknowl- 
edged, it  means  that  the  relationship  existed,  ana  has  been  openly 
acknowledged,  and  that  yet  the  child  acknowledged  had  not  the 
rights  of  a  child  because  bom  out  of  wedlock. 

It  is  urged  upon  the  part  of  the  appellant  that  it  seems  clear 
th^t  the  only  object  the  legislature  could  have  in  view  in  provid- 
ing that  the  relation  must  be  one  which  is  mutually  acknowledged 
was  to  declare  the  character  and  degree  of  evidence  which  the 
claimant  must  produce  in  order  to  sustain  the  claim  ;  that  mutual 
acknowledgment  does  not  create  the  relation,  as  it  sometimes  will 
the  relation  of  husband  and  wife.  The  learned  counsel  is  seem- 
ingly mistaken  in  regard  to  his  assumption  that  the  acknowledg- 
ment of  the  relation  of  husband  and  wife  will  create  the  same ; 
whereas  the  law  is  well  established  that  no  amount  of  acknowl- 
edgment can  make  a  contract  of  marriage.  Such  acknowledgment 
may  be  used  as  evidence  for  the  purpose  of  establishing  the  fact 
that  a  contract  of  marriage  had  previously  been  entered  into,  but 
it  cannot  create  such  contract.     If  such  contract  did  not  exist,  no 
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amount  of  acknowledgment  could  bring  it  into  being.  And  this 
view  is  entirely  applicable  to  the  case^t  bar.  If  the  relationship 
does  not  exist,  no  amount  of  acknowledgment  can  create  it,  and 
was  not  intended  so  to  do  by  the  statute.  All  that  the  clause  in 
question  seems  to  have  been  intended  to  cover  was  the  case  where 
an  illegitimate  child  had  been  recognized  by  its  parents,  and  such 
recognizance  was  mutual  and  had  continued  for  ten  years.  In  such 
a  case  it  was  intended  that  the  legatee  should  have  the  benefit  of 
the  statute.  We  caiiuot  imagine  how  it  could  have  been  the  in- 
tent of  the  legislature  to  have  made  it  possible  to  acknowledge  or 
xecognize  a  relationship  which  bad  no  foundation  in  fact 

One  of  the  lexicographers  says : 

"* Acknowledge' is  opposed  to  *keep  back'  or  'conceal,'  and 
supp<^ses  that  something  bad  been  previously  known  to  us,  though 
perhaps  not  to  others,  which  we  now  feel  bound  to  lay  open  or 
make  public.  Thus,  a  man  acknowledges  a  secret  marriage;  one 
who  has  done  wrong  acknowledges  his  fault ;  an  author  acknowl- 
edges his  obligations  to  thoise  who  have  aided  him.'* 

So,  in  the  statute,  the  parent  acknowled^^es  his  {Ultimate  child, 
and  the  child  acknowledges  his  parent,  and  the  mutual  acknowl- 
edgment provided  for  by  the  statute  takes  place. 

The  order  should  be  affirmed,  with  costs. 

All  concur.  . 

Henry  Walbourn,  Beffp't,  v.  Edward  J.  Hingston,  App'lt 

{Supreme  Court,  OenmU  Term,  F\fth  Department,  FUed  April  IS,  1895,) 

Rbleasb^Effegt. 

In  order  to  limit  the  legal  effect  of  a  release,  the  releasor  must  show 
either  mutal  mistake,  or  mistake  on  his  part  and  fraud  ou  the  part  of  the 
releasee. 

Appeal  from  an  interlocutory  judgment,  overruling  a  demurrer 
to  the  reply  to  new  matter  contained  in  the  answer. 

The  alleged  cause  of  action  is  criminal  conversation  of  the  d&r 
fendant  with  plaintiS*s  wife  in  the  spring  and  summer  of  1891. 
The  new  matter  alleged  in  the  answer  is  that  in  April,  1892,  the 
plaintiflE  received  from  the  defendant  the  sum  of  $500  in  full  satis- 
faction and  discharge,  among  other  things,  of  the  damages  men- 
tioned and  alleged  in  the  complaint,  and  thereupon  delivered  .to 
the  defendant  a  release  in  writing  made  and  executed  by  him, 
whereby,  in  consideration  of  the  said  sum  of  $500,  the  plaintiflE  re- 
mised, released,  and  discharged  the  defendant  "  of  and  from  all 
and  all  manner  of  action  or  actions,  cauie  and  causes  of  action, 
suits,  debts,  dues,  sums  of  money,  accounts,  reckonings,  bonds^ 
bills,  specialties,  covenants,  contracts,  controversies,  agreements, 
promises,  variances,  trespasses,  damages,  judgments,  events,  exe- 
cutions, claims,  and  demands  whatsoever,  in  law  or  in  equity, 
which  against  the  defendant  tbe  plaintiff  ever  then  had,  or  which 
he,  or  his  heirs,  executors,  or  administrators,  thereafter  could, 
should^  or  may  have  for,  upon,  or  by  reason  of  any  matter,  cause, 
or  thing  whatsoever,  from  the  beginning  of  the  worid  to  the  day 
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of  the  date  of  said  release."  The  plaintiff,  being  requii-ed  by  order 
of  the  court  to  reply  to  such  new  matter,  alleged  by  way  of  such 
reply  tliat  in  October,  1890,  an  agreement,  set  forth,  was  made  be- 
tween him  and  the  defendant,  and  "  that  becanse  of  a  disagreement 
over  it  and  its  terms  the  plaintiff  and  the  defendant  had  a  dispute^ 
and  growing  out  of  the  same,  and  solely  relating  thereto,  the  re- 
lease set  fbrth  in  answer  of  the,  defendant  was  executed,  and  the 
money  so  paid  thereunder  was  paid  and  received  only  on  and  for 
damages  or  dues  due  from  said  Kingston  upon  and  relating  to  said 
contract,  and  in  no  way  related  to  the  matters  set  forth  in  the 
complaint '';  and  that  at  the  time  of  signing  said  release  the  "plaint- 
iff bad  no  knowledge  of  the  wrongful  acts  alleged  against  the  de- 
fendant in  his  complaint,  and  therefore  could  not  have  tried  to 
settle  his  alleged  claims  as  claimed  in  the  defendant's  answer ;  and 
he  therefore  denies  each  and  every  allegation  of  the  defendant  as 
set  forth  under  the  third  clause  of  the  answer,  excepting  as  ex- 
plained hereinbefora"  The  defendant  interposed  a  general  de- 
murrer to  the  reply. 

Henry  B.  Lovetand^  for  app'lt ;  Edward  L.  J^llinek^  for  resp*t 

Bradley,  J. — The  plaintiff  does  not  controvert  the  fact  that  he 
made  the  release  set  forth  in  the  answer,  but  alleges  that  it  was 
not  intended,  to  and  did  not  embrace  the  matters  constituting  the 
cause  of  action  charged  in  the  complaint,  and  that  it  was  made  in 
reference  solely  to  a  certain  other  matter  about  which  ajjontro- 
versy  had  arisen  between  the  parties.  Those  allegations  of  the 
reply  relate  not.  to  the  terms  of  the  instrument,  but  to  its  purpose 
and  effect  And  in  support  of  the  assertion  in  that  respect  the 
plaintiff  alleges  that  when  it  was  made  he  was  ignorant  of  the  mat- 
ters which  constitute  the  subject  of  the  cause  of  action  set  forth 
in  his  complaint  This  alone  is  not  suflScient  to  qualify  the  release 
or  limit  its  terms  and  legal  effect.  The  right  to  do  so  by  oral 
evidence  is  dependent  upon  the  charge  of  mutual  mistake  of  the 
parties  to  the  instrument  in  making  and  taking  it,  or  fraud  on  the 
part  of  the  defendant  and  mistake  on  the  part  of  the  plaintiff. 
Kirchner  v.  Sewing  Mack,  Co.,  185  N.  Y.  182 ;  48  St  Eep.  242. 
The  same  facta  which  could  be  proved  to  reform  it  may  be  avail- 
able to  limit  its  effect  to  a  like  extent  as  would  the  reformation  if 
made.  In  the  present  case  the  plaintiff  was,  pursuant  to  the  stat- 
ute, put  to  his  reply  to  the  new  matter  in  the  answer.  Code  Civ. 
Proc.  §  616.  He  did  so.  The  question  presented  by  the  demurrer 
is  one  of  pleading.  And  for  the  support  of  his  reply,  it  was 
necessary  for  the  plaintiff  to  allege  all  the  facts  essential  to  over- 
come wholly  or  partially  the  effect  which  the  terms  of  the  re- 
lease set  up  in  the  answer  fairly  import  This  the  plaintiff 
failed  to  do,  as  he  neither  alleged  facts  to  the  effect  that  it  was 
made  in  terms  so  broad  and  comprehensive  as  to  include  the  cause 
of  action  alleged  in  the  complaint  by  mutual  mistake  of  the  parties 
to  it,  or  by  reason  of  any  fraud  on  the  part  of  the  defendant  It 
is  true  that  the  plaintiff  alleged  in  his  reply  that  the  release  was 
made  on  settlement  of  a  matter  of  dispute  between  the  parties 
arising  out  of  a  certain  agreement  into  which  they  had  previously 
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entered,  and  in  reference  to  that  controversy  only,  and  that  the 

f>IaintiS  was  then  ignorant  of  the  facts  upon  which  this  action  is 
ounded.  It  is  not  competent  by  oral  evidence  of  such  facts  merely 
to  contradict,  qualify,  or  limit  the  terms  of  the  release.  This  was 
sought  to  be  done  in  Kirchner  v.  Semng  Mach.  Cb.,  and  the  view 
of  the  general  term  that  it  was  permissible,  59  Hun,  186 ;  37  St 
Rep.  189,  was  disapproved  by  the  court  of  appeals,  where  it  was 
said  :  "  The  operation  of  sucn  an  instrument  cannot  be  made  to 
•depend  upon  oral  testimony  as  to  knowledge  of  the  creditor,  when 
he  executed  it,  of  the  liability  which  he  seeks  to  enforce.''  136 
If.  Y.  188  ;  48  St  Rep,  242.     Such  is  the  general  rule  as  between 

J)arties  to  written  instruments,  in  the  absence  of  mutual  mistake  or 
raud.  In  NohU  v.  Kelly ^  40  N.  Y.  415,  the  release  was  by  con- 
struction held  to  have  been  so  limited  in  its  terms  as  not  to  em- 
brace the  entire  subject  of  the  action.  "  And  in  Rosboro  v.  /feci, 
48  Barb.  92,  the  question  had  relation  to  the  consideration  ex- 
pressed in  the  release.  This,  as  such,  is  always  open  to' explana- 
tion by  parol.  McOrae  v.  Purmort,  16  Wend.  460.  It  is  unneces- 
sary now  to  inquire  how  far  and  with  what  effect  the  facts  stated 
in  the  reply  would  be  admissible,  if  mutual  mistake  or  fraud  were 
alleged.  As  the  reply  charges  neither,  no  effectual  issue  is  ten- 
dered bv  it  The  judgment  should  be  reversed,  with  leave  to  the 
plaintiff  to  amend  bis  reply  on  payment  of  costs  of  the  demurrer 
and  of  this  appeal. 

All  concur.  

JoHi^  B.  Howe,  App'lt,  v.  City  of  Rochester,  Resp't 

{Supreme  Qmrt,  General  Term,  Fifth  Department,  Filed  April  18,  1896,) 

1.  Elbctions— Poll  CLERKS. 

The  inspectors  of.  elections  in  the  city  of  Rochester,  elected  in  March, 
1892,  under  the  act  of  1891,  were  authorized  to  appoint  the  poll  clerks  at 
the  general  election  in  November,  1892. 

S.  Appeal— First  instance. 

The  appellant  cannot  raise,  on  appeal,  an  issue  upon  which  the  partiea 
are  concluded  by  the  pleadings. 

Appeal  from  a  judgment  of  the  county  court,  reversing  a  judg- 
ment of  the  municipal  court 

Wm.  Plumby  for  app'lt ;  A.  J.  Itodenbeck,  for  resp't. 

D WIGHT,  P.  J. — The  actron  was  to  recover  compensation  for 
services  rendered  by  the  plaintiff  as  poll  clerk  of  the  second  dis- 
trict of  the  twelfth  ward  of  the  city  of  Rochester  at  the  general 
election  held  on  the  8th  day  nf  November,  1892.  That  plaintiflf 
acted  as  such  poll  clerk,  and  that  his  services  were  reasonably 
worth  the  amount  claimed  therefor,  was  admitted  in  behalf  of  the 
defendant  The  question  mooted  was  of  the  validity  of  his  ap- 
pointment It  was  alleged  in  the  complaint  and  admitted  by  the 
answer  that  he  was  appointed  by  the  inspectors  of  election  of  the 
district  above  named,  and  the  averment  of  the  answer  was  that 
such  appointment  was  illegal,  null,  and  void,  for  the  reason  that 
the  law  required  that  poll  clerks  for  the  several  election  districts 
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of  the  city  of  Rochester  should  be  appointed  b^  the  common  ooun- 
<5il.  Here,  then,  was  the  issue,  and  the  only  issue,  presented  by 
the  pleadings  in  respect  to  the  validity  of  the  plaintiff's  appoint- 
ment, viz.  whether  it  should  have  been  made  by  the  inspectors  of 
election  or  by  the  common  council  of  the  city.  In  the  opinion  of 
the  learned  county  judge,  and  in  the  brief  of  counsel  for  the  re- 
spondent here,  the  question  is  discussed  of  the  validity  of  the 
election  or  appointment  of  one  or  more  of  the  inspectors  of  elec- 
tion by  whom  the  appointment  of  the  plaintiff  was  made.  But, 
aside  from  the  consideration  that  the  inspectors  of  election  were  de 
Jdcio  the  incumbents  of  the  office  and  their  acts  valid  so  far  as  they 
concerned  the  public  or  the  rights  of  third  parties,  People  v.  Cooky 
8  N.  Y.  67,  that  question  is  effectually  excluded  from  this  case 
by  the  state  of  the  pleadings  above  noted.  By  the  allegations  of 
both  complaint  and  answer,  it  is  established,  for  all  the  purposes 
of  this  action,  that  the  appointment  of  the  plaintiff  was  made  by 
the  inspectors  of  election,  and  no  question  is  made  but  that  the 
inspectors  held  and  exercised  their  office  in  all  respects  de  jure  as 
well  as  de  facto.  It  was  too  late  on  either  appeal  to  raise  an  issue 
upon  which  the  parties  were  concluded  by  tne  pleadings.  The 
sole  question  in  this  ease,  therefore,  as  we  regard  it,  is  between 
oommon  council  and  inspectors  of  election,  viz.:  To  which  office 
did  the  appointment  of  poll  clerks  pertain,  at  the  time  of  the 
appointment  of  the  plaintiff?  He  was  appointed  in  October, 
1892,  at  the  first  meeting  of  the  inspectors  of  election,  two  of 
whom  were  elected  and  one  appointed  at  the  charter  election  in 
their  district  in  March  of  that  year.  At  that  time  it  is  conceded 
the  provisions  of  chapter  7  of  the  laws  of' 1891  were  in  force, 
which  provided  for  such  election  and  appointment  of  three  inspect- 
ors of  election,  who  should  act  as  such  at  all  general  and  special 
elections  held  in  their  district  during  the  ensuing  year.  The 
term  of  office  of  these  inspectors,  therefore,  embraced  the  general: 
^election  of  November,  1892.  But  in  the  revision  of  the  general 
laws  of  the  state  the  legislature  of  1892  enacted  chapter  680  of  the 
laws  of  that  year,  constituting  chapter  6  of  the  General  Laws, 
and  to  be  known  by  the  short  title  of  "The  Election  Law."  It 
was  approved  by  the  governor  on  the  18th  day  of  May.  This 
statute  expressly  repealed  chapter  7  of  the  la.ws  of  1891,  as  well 
as  chapter  180  of  the  laws  of  1842,  of  which  the  act  of  1891  was 
an  amendment,  and  contained  the  provisions  that,  unless  otherwise 
provided,  the  inspectors  of  election,  in  cities,  should  be  appointed 
by  the  common  council  (section  11.)  It  was  also  provided,  in  effect, 
by  section  12  of  the  same  statute,  that  where  the  inspectors  were 
appointed  by  the  common  council  the  same  authority  should  ap- 
pomt  the  poll  and  ballot  clerks,  but  where  inspectors  were  elected 
they  should  appoint  the  clerks.  At  the  same  session  of  the  legis- 
lature was  enacted,  and  on  the  same  day.  May  18,  was  approved 
by  the  governor,  .chapter  7  of  the  revision,  to  be  known  by  the 
short  title  of  "The  Public  Oncers  Law."  By  section  14  of  that 
statute,  it  was  provided  that  "if  an  office  be  continued  by  the  gen- 
eral laws  constituting  the  revision  of  which  this  chapter  is  a  part, 
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the  person  now  lawfully  holding  such  office  shall,  subject  to  the 
provisions  of  such  general  laws,  continue  therein  for  the  term  f<ir 
which  he  was  chosen,  or,  if  holding  ov6r  after  the  expiration  of 
term,  until  his  sucessor  shall  be  chosen  and  shall  have  qualified." 
Tiiere  can  be  no  doubt  but  this  provision  covers  the  case  of  in- 
spectors of  election  m  cities  who  had  been  elected  and  appointed 
under  the  act  of  1891.  They  were,  therefore,  continued  in  'office 
until  the  charter  election  of  March,  1893  ;  and,  having  taken  office 
under  a  statute  which  provided  for  the  election  of  inspectors,  tbey 
were,  by  force  of  section  12  of  the  election  law  {supra)^  autbonzed 
to  appoint  the  poll  and  ballot  clerks.  This  we  regard  as  the  proper 
solution  of  the  problem  presented  by  the  several  statutes  bear- 
ing upon  the  question  here  involved,  and  this  view  results  in  the 
reversal  of  the  judgment  of  the  county  court,  and  the  afHrmance 
of  that  of  the  municipal  court  of  Eochester.  So  ordered,  with 
costs  to  the  appellant  in  this  court  and  the  county  court 
All  concur. 


Mary  Phillips,  App'lt,  v,  Margaret  Lewis,  Resp't 

{Supreme  Court,  General   7erm,  First  Department,  Filed  April  U,  1896 J) 

Trial— Issues  not  withih  pleadings. 

Where  evidence,  not  within  the  pleadings,  is  admitted  without  objectioo 
or  claim  of  surprise  on  the  part  of  the  adverse  party,  wlio  intn>duce8  evi- 
dence to  contradict  it,  it  is  error  to  refuse  to  submit  the  issues  raised 
thereby. 

Appeal  from  a^  judgment,  entered  on  a  verdict  in  favor  of 
plaintifiE,  and  from  an  order  denying  a  motion  for  a  new  trial. 
//.  C!  Milnor^  for  app'lt ;  John  P.  Berron,  for  resp't 

Per  Curiam. — This  action  was  begun  April  23, 1894,  to  recover 
the  agreed  price  for  board  and  a  room  from  September  16,  1887, 
until  May  1,  1888.  The  plaintiff  claims  for  thirty-two  and  a  half  • 
weeks,  at  the  agreed  price  of  $80  per  week  ($975),  and  admits  a 
payment  of  $325,  and  demands  a  judgment  for  $650,  with  interest 
from  May  1,  1888.  The  defendant  asseiis  that  she  had  a  room  and 
board  for  thirty-two  weeks,  between  September  16,  1887,  and  May 
1,  1888,  at  the  agreed  price  of  $16  per  week,  amounting  to  $470, 
which  sum  she  alleges  she  has  paid,  and  also  alleges  that  the  six- 
yeai-s  statute  of  limitations  is  a  bar  to  the  action.  The  action  was 
oegun  five  years,  eleven  months,  and  twenty-two  days  after  May 
1,  1888,  when  it  is  agreed  that  the  defendatit  left  the  plaintiff  s 
house.  It  is  not  alleged  in  the  complaint  or  in  the  answer  that 
the  price  agreed  on,  whatever  it  was  ^30  or  $16  per  week),  was 
payable  weekly  or  at  any  particular  time.  On  the  trial  the  plaint- 
iff testified — and  in  this  she  was  corroborate<l  by  three  witnesses 
— that  the  agreement  was  that  the  defendant  was  not  to  pay  for 
her  board  until  the  time  when  she  should  «ell  certain  Mexican 
land  improvement  bonda  The  defendant  denied  that  there  was 
any  such  agreement  This  evidence  was  admitted  without  objec- 
tion on  the  part  of  the  defendant  that  it  was  not  within  the  plead- 
ings.    No  oojection  was  raised  to  its  admissibility.     At  the  close 
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of  the  evidence,  the  plaintiflE  asked  to  go  to  the  jury  upon  the 
question  of  fact  raised  by  this  testimony,  which  the  court  refused ; 
and  it  was  held,  as  a  matter  of  law,  that  the  plaintiff  was  only  en- 
titled to  recover  the  agreed  price  for  one  week's  board.  The 
Elaintiff  asked  to  amend  the  complaint  so  as  to  conform  it  to  the 
lets  proved.  This  motion  was  denied,  and  an  exception  taken. 
It  was  not  asserted  on  the  trial  that  the  defendant  was  taken  by 
surprise  by  the  evidence  offered  in  behalf  of  the  plaintiff 

We  think  that  the  court  erred  in  refusing  to  submit  the  ques- 
tion to  the  jury,  and  that  the  judgment  and  oi^er  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event 

Smith  Williamson,  as  Executor,  etc.,  Prff,  r.  Jessie  T.  Ban- 
ning, Deft. 

(Supreme  Court,  General  Term,  First  DepaHment,  Filed  April  11,  1895.) 

Vendor  and  purchaser— Title. 

Where  the  vendor  has  no  record  title,  cannot  establish  by  secondary  evi- 
dence the  execution  and  delivery  of  a  deed  to  a  former  grantor  and  is  un- 
able to  prove  that  actual  possession  of  the  property  was  ever  taken  by  or 
under  the  said  grantor,  the  title  he  offers  to  the  vendee  is  not  marketable. 

CONTROVERSY  submitted  without  action  on  an  agreed  statement 
of  facta 

James  C  De  La  Afare^  for  prff ;  William  Langdon^  for  deft. 

Parker,  J. — It  may  be  possible  that  facts  exist  which  would 
establish  a  marketable  title  in  the  plaintiff,  but  they  are  not  stated 
in  this  record.  Plaintiff  claims  through  one  James  H.  Hallock, 
and,  to  show  title  in  him,  is  able  to  produce  only  a  I'ecord  of  a 

Saper  purporting  to  be  a  deed  to  him  bv  James  Rutherford,  dated 
[ay  8,  1854,  and  recorded  in  the  clerk's  office  of  the  county  of 
Westchester  May  17,  1854  The  record  of  such  instrument  pur- 
ports to  have  been  acknowledged  by  the  grantor  before  a  com- 
missioner of  deeds  for  the  state  of  New  York,  in  Philadelphia, 
state  of  Pennsylvania;  but  there  is  no  certificate  recorded  there- 
with under  the  hand  and  seal  of  the  secretary  of  state  of  the  state 
of  New  York  certifying  that  the  person  taking  such  acknowledge- 
ment was  a  commissioner  of  deeds  of  the  state  of  New  York,  as 
required  by  statute,  in  order  to  entitle  a  deed  **to  be  used,  recorded 
or  read  in  evidence."  The  agreed  statement  of  facts  concedes  that 
it  cannot  be  shown  outside  of  the  record  that  the  deed  was  actually 
executed,  acknowledged,  and  delivered.  The  deed  cannot  be  found, 
and  it  admitted  that  no  living  witness  can  now  be  produced  who 
took  part  in  its  execution,  or  who  can  state  of  his  own  knowledge 
any  facts  concerning  it  Nor  does  it  appear  that  Hallock  took  pos- 
session under  such  instrument  On  the  contrary,  it  is  stipulated 
*'that  there  is  no  evidence  now  known  to  the  parties  to  this  sub- 
mission that  John  Hallock  ever  took  actual  possession  of  the  said 
premises  under  or  after  the  said  deed  of  conveyance  last  above 
described."  Summarized,  the  situation  is  as  follows:  The  plaint- 
iff has  no  record  title,  cannot  establish  by  secondary  evidence  ilie 
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execution  and  delivery  of  a  deed  to  Hallock,  and  is  unable  to  prove 
that  actual  possession  of  the  property  was  ever  taken  by  or  under 
Hallock  prior  to  August,  I806.  The  title  which  he  offers  to  the 
defendant  is  not  therefore  marketable. 

Judgment  is  ordered  that  the  defendant  be  released  from  the 
contract,  and  that  the  plaintiff  pay  to  her  the  $500  advanced  on 
account  of  the  purchase  price,  with  interest  from  November  26, 
1894,  together  with  the  sum  of  $100  for  expenses  incurred  in  ex- 
amining title,  with  costs. 

All  concur. 

Emma  0.  Lee,  Resp't,  v.  Emeline  Lee,  as  Administratrix,  eta, 

App*lt' 

(Supreme  Court,  Oeneral  Term,  First  DepaHment,  FiXed  April  li,  1896,) 

X.  EzBCUTOBS— Disputed  claim. 

Upon  a  reference  of  a  disputed  claim  under  ^section  2718  of  the  Code, 
the  claim  may  be  amended. 

2.  Same — Application  to  bbferbe:. 

The  refusal  of  the  referee  to  permit  the  claimant  to  amend  for  the  alleged 
reason  of  want  of  power,  does  not  necessarily  \»x  an  effectual  ai^lication 
to  the  court  for  the  amendment. 

Appeal  from  a  judgment,  allowing  claimant  to  amend  or  sup- 
plement her  claim. 

Rufus  Scott,  for  app'lt ;  Clarence  A,  Famum,  for  resp't. 

Bradley,  J. — The  claim  as  presented  by  the  plaintiff  to  the  de- 
fendant against  the  estate  of  her  intestate,  and  referred  with  ap- 
proval of  the  surrogate,  purported  to  have  arisen  during  the 
!)eriod  from  1882  to  1890,  botn  inclusive.  The  reference  was  per- 
ected  June  12,  1893.  On  the  hearing  the  defendant  gave  proof  of 
payments  of  money  made  by  her  intestate  to  the  plaintiff  prior  to 
1882,  and  in  the  yeara  1878,  1880,  and  1881.  Thereupon  the  plaint- 
iff sought  to  prove  that  during  those  yeara  the  defendant's  intest- 
ate had  received  from  her  other  property  than  that  included  in  the 
claim  so  presented.  The  evidence  was  excluded,  and  application 
then  made  to  the  referee  by  thfe  plaintiff  for  leave  to  amend  her 
statement  of  claim  was  denied  for  the  asserted  reason  of  want  of 
power.  Thereupon  the  motion  was  made  to  the  court,  and  the 
order  appealed  from  granted,  permitting  the  plaintiff  to  do  so. 
Prior  to  June,  1893,  such  an  amendment  was  not  permissible 
Eldred  v.  Eames,  115  N.  Y.  401 ;  26  St  Rep.  277  ;  Von  Her- 
mannni  v.  Wagner,  81  Hun,  431 ;  63  St  Rep.  185.  The  statute, 
as  amended  that  year,  provides  that  on  entry  of  the  order  of  ref- 
erence in  such  a  case  the  proceeding  becomes  an  action  in  the 
supreme  court,  and  that  the  referee  has  the  same  powers  as  if  the 
reference  had  been  made  in  an  action  in  which  the  court  might  by 
law  direct  a  reference.  Code  Civ.  Proc.  §  2718.  This  provision 
of  the  statute  had  become  operative  at  the  time  the  defendant 
made  her  agreement  to  refer.  In  its  application  to  a  case  of  this 
character  the  statute  has  extended  the  definition  as  was  before 
^iven  of  an  action.     Id.  §  3333.     And  it  is  brought  within  the 
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provision  that  the  court  may,  at  any  stage  of  it'  before  or  after 
judgment,  in  furtherance  oi  justice,  amend  any  pleading  or  other 
proceeding  by  inserting  any  allegation  material  to  the  case.  Id. 
§  728.  Since  this  is  made  an  action,  it  comes  within  and  subject 
to  the  rules  of  practice  applicable  to  actions  for  all  purposes  con* 
sistent  with  its  nature.  The  method  of  instituting  it  remains  as 
before.  The  reference  by  the  approval  of  the  surrogate  is  made 
upon  the  agreement  in  writing  of  the  creditor  and  the  personal  re- 
presentatives of  the  decedent,  founded  upon  the  presentation,  veri- 
fied, of  the  claim,  and  the  doubt  entertained  by  the  latter  of  its 
justice.  There  is  some  reason  for  the  supposition  that  it  may  not 
have  been  contemplated,  when  the  statute  was  amended,  that  the 
representatives  in  this  form  of  proceeding  would  be  required  to 
contest  any  claim  other  than  that  which  should,  preliminarily  to 
the  reference,  be  verified  and  presented  as  prescribed  by  the  stat- 
ute. While  there  may  be  reasons  for  caution  in  allowing  amend- 
ment of  claim  in  such  cases,  and  why  it  should  be  done  only  when 
essential  to  the  promotion  of  justice,  they  do  not  deny  to  the  court 
the  power  to  permit  amendment  as  of  pleadings  and  proceedings 
in  actions.  The  main  purpose  of  the  amendment  sought  in  the 
present  case,  as  indicated  by  the  appeal  book,  is  to  enable  the 
plaintiff  to  support  the  claim  which  was  referred  by  proving  that 
the  moneys  wnich  the  defendant  seeks  to  prove  were  paid  by  her 
intestate  to  the  plaintiff  were  moneys  due  to  her  from  him  for  and 
on  account  of  transactions  prior  to  1882,  and  therefore  were  not 
properly  applicable  to  her  claim  as  presented,  which  commenced 
with  that  year. 

It  is  urged  on  the  part  of  the  defendant  that,  inasmuch  as  the 
statute  provides  that  on  the  entry  of  the  order  of  reference  the  pro- 
ceeding shall  become  an  action,  the  proceedings  subsequent  to  that 
time  only  can  be  treated  as  in  an  action.  We  think  that  the  en- 
try of  the  order  was  intended  as  the  event  upon  which  the  pro- 
ceeding in  its  entirety  should  become  an  action.  Such  is  the  fair 
import  of  the  provisions  of  the  statute,  and,  as  the  consequence, 
the  provision  of  section  416,  Code  Civ.  Proa,  that  a  civil  action  is 
commenced  by  the  service  of  a  summons,  is  by  the  amendment  in 
question  qualified  by  the  exception  thus  created.  This  must  be 
treated  as  an  action,  and  as  such,  consequently,  its  proceedings  are 
subject  to  the  exercise  of  the  power  of  the  court  as  they  are  in  other 
actions  which  have  been  referred  to  a  referee  for  trial.  Adams  v.  Olin^ 
78  Hun,  309 ;  60  St  Rep.  695  ;  Husds  v.  Aldridge,  144  N.  Y.  508 ; 
d4  St.  Rep.  40.  The  refusal  of  the  referee  to  permit  the  plaintiff 
to  amend  for  the  asserted  reason  of  want  of  power  was  not  neces- 
sarily in  the  way  of  an  effectual  application  to  the  court  for  the 
amendment.  Nor  did  the  fact  that  the  action  was  referred  deny 
to  the  court  the  power  to  grant  the  application  to  amend.  In  view 
of  the  ultimate  purpose,  as  above  indicated,  of  the  amendment 
sought  by  the  plaintiff,  the  allowance  of  it  was  not  unreasonable 
or  unjustly  prejudicial  to  the  defendant.  The  order  should  be 
affirmed,  without  costs. 

All  concur. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Ben- 
jamin F.  Grant,  as  Executor.of  James  Benedicf,  Deceased. 

(Supreme  Court,  Oeneral  Term,  Fyth  Department,  Filed  April  IS,  1895.) 
Will*— CoNBTRUonoN. 

Wbere  the  testator  gives  his  widow  the  right  to  the  rents  and  profits  of 
the  estate  for  life  and,  if  that  should  be  insufficient  for  her  support,  then 
to  the  use  of  the  principal  for  this  purpose,  she  is  entitled  to  the  poesessioD 
of  the  eorpue  of  Uie  estate. 

Appeal  from  a  decree,  settling  the  accounts  of  the  executor. 
J.  0.  Sebring,  for  app'lts ;  J.  K  Parkhuraty  for  resp't 

Bradley,  J. — This  appeal  was  heard  and  decision  made  in 
October,  1891,  upon  opinion  of  Lewis,  J.  It  was  then  held  that 
the  widow  of  the  decedent  was  entitled  to  the  possession  of  the 
estate,  as  no  trustee  of  it  was  appointed  by  the  will.  In  that  re- 
spect the  determination  of  the  surrogate's  court  as  to  the  construc- 
tion of  the  will  was  sustained.  The  proceedings  were  remitted 
to  the  surrogate  to  take  proof  of  certain  items  of  $50  and  $100, 
allowed  to  the  executor,  because  it  did  not  appear  by  the  record 
that  they  should  have  been  allowed.  The  matter  thereupon  came 
again  before  the  surrogate's  court,  and  proof  for  the  allowance  of 
those  items  was  made.  No  question  is  now  raised  in  that  respect 
But  it  is  urged  by  the  learned  counsel  for  the  appellants  that  a 
reconsideration  should  be  had  of  the  question  of  construction  and 
effect  of  the  provision  of  the  will  upon  which  it  was  held  on  the 
former  review  that  the  widow  was  entitled  to  the  possession  of  the 
fund.  And  it  is  insisted  that  this  is  required  by  the  decision  of 
the  court  of  appeals  in  lie  McDougall,  141  N.  Y.  21 ;  56  St  Elep. 
579.  There  seems  to  be  a  substantial  difference  in  the  provisions 
of  the  wills  in  the  two  cases  upon  the  subject  to  which  the  ques- 
tion here  relates.  There  the  testator  gave  the  rest  and  residue  to 
his  wife,  "to  be  used  and  enjoyed  by  her  during  her  life  or  widow- 
hood." By  the  will  in  question  the  testator  gave  his  widow  the 
right  to  the  rents  and  profits  of  the  estate  for  life,  and,  if  that 
should  be  insufficient  for  her  support,  the  corpus  of  it  might  be 
used  for  that  purpose.  The  right  so  given  in  such  event  to  use 
the  principal  of  the  fund  distinguishes  this  from  the  McDmigall 
Cdse^  and  such  distinction  has  recognition  in  the  views  there  ex- 
pressed by  Judge  Peckham  that  *'in  other  cases  where  it  has 
been  held  that  the  legatee  was  entitled  unconditionally  to  the  pos- 
session of  the  legacy  without  security,  other  facts  existed,  such  as 
where  the  language  of  the  will  made  it  manifest  that  the  testator 
intended  to  give  to  the  legatee  power  to  use  in  his  discretion  some 
portion  of  the  coi-pus  of  the  estate  for  his  support"  Such  is  the 
purpose  expressed  in  the  will  in  question,  and  therefore  the  views 
of  the  court  on  the  former  review  are  readopted.  The  surrogate, 
however,  in  his  findings  states  that  by  inadvertence  a  certain  sum 
of  $50.88,  allowed  to  the  executor,  and  included  in  the  decree, 
should  be  deducted  from  it. 

With  that  modification  the  decree  of  the  surrogate's  court 
should  be  affirmed,  without  costs.     All  concur. 


Digitized  by 


Google 


Sup.Ct]  Matter  of  Fuller.  823 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  John 
B.  Fuller,  as  Executor  of  Sarah  A.  Tillman,  Deceased. 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  IS,  1896,) 

Will— Equitable  conybrsion. 

Where  the  testatrix  gives  to  her  husband  the  use  during  his  life  of  all 
her  real  estate,  and,  if  that  should  be  insufficient  for  his  support,  directs 
the  executors  to  use  a  requisite  portion,  or,  if  necessary,  the  whole,  of  the 
real  estate  for  such  purpose,  and  to  divide  the  proceeds  from  the  sale  of 
any  of  her  real  estate,  if  any  is  left,  equally  between  her  children,  giving 
them  full  power  and  authority  to  sell,  transfer  and  convey,  by  deed  or 
otherwise,  such  real  estate,  the  power  of  sale  operates  as  a  conversion  of 
the  land  into  personalty. 

Appeal  from  an  order,  opening  a  decree  rendered  on  the  settle- 
ment of  the  accounts  of  the  executor. 

William  E.  Hobby,  for  app'lts ;  James  S.  Thompson^  for  res^'t 

Bradley,  J. — The  ultimate  disposition  of  some  of  the  ques- 
tions in  this  matter  may  be  dependent  upon  the  effect  of  certain 
Si-ovisions  of  the  will  bf  the  testatrix.  By  it  she  gave  to  her  hus- 
and  the  use  during  his  life 'of  all  her  real  estate,  and,  if  that 
should  be  insufficient  for  his  support,  the  executoi-s  were  directed 
to  use  a  requisite  portion,  or,  if  neces.sary,  the  whole,  of  the  real 
estate  for  such  purposa  Then  followed  the  provision  that:  • 
**  The  proceeds  from  the  sale  of  any  of  ray  real  estate,  if  any 
left,  shall  be  divided  equally,  ^hare  and  share  alike,  between  my 
three  children,  above  mentioned.  I  give  ray  executors,  herein- 
after named,  full  power  and  authority  to  sell,  transfer  and  convey, 
by  deed  or  otherwise,  my  real  estate,  to  the  same  extent  I  might 
do  if  living." 

Only  one  of  the  two  persons  nominated  by  her  to  be  executors 
accepted  the  trust  By  the  terms  of  the  will,  he  hud  all  the  powers 
given  to  both.  The  testatrix  survived  her  husband.  Within  a 
year  after  her  death,  two  of  the  children  joined  in  a  conveyance 
to  the  third,  Rhoda  Oxley ;  and  she  thereupon  made  to  Lorenzo  B. 
Doty  her  bond,  with  a  mortgage  on  the  premises,  to  secure  the 
payment  of  a  loan  of  $2,000  made  by  him.  Of  this  money,  $150 
was  taken  by  the  executor,  and  the  residue  was  divided  between 
the  other  two  children,  Mrs.  McKeon  and  Charles  11.  Tillman,  by 
whom  the  conveyance  was  made.  The  premises  were  afterwards 
conveyed  by  Mrs.  Oxley  to  Webster  and  Arnold,  subject  to  such 
mortgage,  upon  which  there  remained  unpaid  $1,600,  and  they 
thereafter  made  further  payments  upon  it.  Afterwards  a  judicial 
accounting  of  the  executor  was  had,  and  a  decree  of  the  surrogate*s 
court  to  that  effect  entered,  in  which  it  was  ordered  that  there  was 
a  deficiency  of  $443.72  in  the  assets  of  the  estate  of  the  decedent, 
and  that  it  remains  a  lien  and  charge  on  the  estate ;  that  part  of 
said  deficiency  consisted  of  a  claim  of  the  executor  amounting  to 
^19.26,  a  claim  of  Charles  Tillman  of  $211.56,  and  a  claim  of  J. 
n.  Buell  of  $156.85  ;  that  such  three  claims  were  unpaid,  and  were 
valid  and  subsisting  liens  upon  said  estate;  and  that  the  executor 
pay  them.     The  petition  upon  which  this  decree  was  opened  was 
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that  of  Doty,  the  mortgagee,  and  Webster,  one  of  tlie  giantees  of 
the  premiaes.  They  were  not  made  parties  to  the  proceeding  in 
which  the  decriee  was  made;  and  the  petition  contains  various 
alleged  reasons  for  the  relief  sought,  among  which  are  the  charges 
that  the  claim  of  Buell  was  barred  by  the  statute  of  limitations, 
that  of  Tillman  is  fictitious,  and  not  a  just  claim  against  the  estate, 
and  that  the  mortgage  to  Doty  and  the  deed  to  Webster  and 
Arnold  are  superior  to  the  claim  of  any  creditor  of  the  decedent 
upon  such  land.  On  the  part  of  the  appellants,  it  is  said  that 
there  was  no  occasion  to  make  the  petitioners  parties  to  the  pro- 
ceeding, because  at  the  time  it  was  taken  the  claims  of  creditors 
could  not  be  charged  upon  the  land  of  which  the  testatrix  died 
seized,  because,  wnen  the  proceeding  for  the  judicial  accounting 
was  instituted,  more  than  three  yeara  had  elapsed  after  letters  tes- 
tamentary were  duly  issued.     Code  Civ.  Proe.  §  2750. 

It,  as  claimed  by  the  learned  counsel  for  the  appellants,  the 
power  of  sale  was  given  merely  to  divide  the  proceeds  among  the 
,  thre3  children,  they  took  title  subject  to  the  execution  of  the  power^ 
and  the  three  year  litnitfition  was  a  bar  to  a  proceeding  in  the  sur- 
sogate's  court  in  behalf  of  the  creditors  for  disposition  of  the  laud 
to  obtain  payment  of  their  claims  from  its  proceeds ;  and  upon 
that  assumption,  the  petitioners  were  not  necessary  parties  to  the 
judicial  accounting.  Sayles  v.  Best,  140  N.  Y.  368;  55  St  Rep. 
779.  But  this  evidently  was  not  the  view  of  the  surrogate.  He 
treated  the  power  of  sale  as  noc  thus  limited,  and  concluded  that 
by  the  will  there  was  a  convei-sion  of  the  real  estate  into  person- 
alty. For  that  reason,  the  decree  declared  that  those  claims  were 
valid  and  subsisting  liens  upon  the  estate,  and  directed  the  ex- 
ecutor to  pay  them.  The  estate  referred  to  in  the  decree  was  none 
other  than  that  furnished*  by  the  land  before  mentioned.  Such 
detennination  and  direction  declared  by  the  decree  gave  the  peti- 
tioners a  standing  which  enabled  them  to  seek  relief  against  it 
In  re  Flynn,  136  N.  Y.  287 ;  49  St  Rep.  388.  And  there  are 
matters  alleged  in  the  verified  petition  justifying  the  opening  of  the 
decree  of  the  surrogate's  court  Charles  Tillman  does  not  appeal; 
and,  as  it  is  not  claimed  in  behalf  of  appellants  that  any  claim  of 
the  creditors  can  be  effectually  asserted  against  the  land  in  ques- 
ti6n  upon  the  idea  that  it  can  be  treated  as  personalty,  there  is  no 
occasion  to  consider  that  question  on  this  review.  The  oi-der 
opening  the  decree  was  authorized  by  the  statute  (Code  Civ.  Proc. 
§  2481),  and  was  properly  granted.  The  order  should  therefore 
be  affirmed. 

All  concur. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Emily  C.  Proctor,  as  Administratrix  of  John  Biden^ 
Deceased. 

(Supreme  Court,  General  Term,  Fifth  Bepartmsnt,  Filed  April  IS,  1895,) 

Will — Increment. 

A  bequest  to  the  widow  of  the  interest,  income  and  profits  of  a  certaio 
sum,  which  is  to  be  kept  safely  and  securely  invested  in  good,  approved 
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securities  as  long  she  shall  be  entitled'  to  the  interest  -thereof,  do^  not  en- 
title her  personal  representatiyes  to  the  premium  accruing  on  the  securities 
in  which  the  money  is  invested. 

Appeal  from  a  decree,  settling  the  accounts  of  the  administra- 
trix, 

Waldo  Q,  MorsCf  for  app'ltrf ;    W,  Martin  Jones^  for  resp't 

Bradley,  J. — By  his  will,  John  Biden,  deceased,  gave  to 
Emma  Biden,  during  the  period  she  should  remain  his  widow^ 
"the  interest,  income,  and  profits  of  the  sum  of  six  thousand 
dollars,  which  interest  or  income  shall  be  payable  to  her  at  the 
time  the  same  accrues  on  the  investment  of  said  six  thousand 
dollara"  The  executors  of  his  will  invested  upon  such  sum  of 
$6,000  in  Rochester  city  water  bonds,  upon  which  the  widow  i^« 
ceived  the  interest  up  to  January  1,  1894,  at  the  rate  of  seven  per 
cent  per  annum.  She  died  February  11,  1894.  At  that  time  the 
bonds  were  worth  a  premium  of  twenty-seven  per  cent,  and  were 
afterwards  sold  by  the  administratrix  with  his  will  annexed  for 
$7,620.  The  surrogate  determined  that  the  representatives  of  the 
widow,  deceased,  were  not  entitled  to  the  premium  received  upon 
the  sale  of  the  bonda  From  the  portion  of  the  decree  to  that 
effect  this  appeal  is  taken.  They  were  allowed  interest  upon 
the  bonds  from  January  1,  1894,  to  the  time  of  her  death.  The 
controversey  arises  upon  the  use  of  the  word  "profile," — the 
purpose  intended  by  it  in  the  connection  in  which  it  ijppears 
m  the  will,  and  in  its  relation  to  the  fund  invested.  The  income 
of  the  fund  evidently  was  intended  for  the  beneficial  enjoyment 
of  Mrs.  Biden  while  she  should  remain  the  widow  of  the  testa- 
tor. It  is  urged  that  something  more  was  intended  by  the  testator, 
and  in  support  of  that  view  reference  is  made  to  the  provision  of 
the  will  that  the  **  interest  or  income  shall  be  payable  to  her  when 
it  accrues  on  the  investment,"  and  to  the  fact  that  in  such  direc- 
tion the  word  "'  profits  "  is  omitted.  There  is,  however,  nothing 
in  the  purport  of  the  will  manifesting  an  intent  that  profits,  as  dis- 
tinguished from  current  income,  should  become  part  of  her  estate 
after  her  death.  The  use  of  the  expression  "  interest  or  income  '^ 
instead  of  "  interest  and  income,'*  as  first  used  in  the  will,  and  the 
subsequent  provision  *'that  my  executors  shall  keep  invested  safely 
and  securely  the  said  six  thousand  dollars  in  good  approved  se 
curities  as  long  as  my  wife  shall  be  entitled  to  the  interest  there- 
of," tend  to  show  that  the  terms  "interest"  and  "income  "are 
synonymously  used,  and  that  the  design  was  that  the  product  of 
the  fund  should  and  would  be  interest ;  and  while  the  interest  or 
income,  as  well  as  increased  value  of  the  securities,  may  be  treated 
as  **profit"  that  terra,  in  common  parlance,  is  the  pecuniary  advan- 
tage resulting  from  dealing  or  trafficking  in  property.  It  is  evi- 
dent that  the  testator  did  not  intend  that  tlie  fund  should  be  used 
in  that  way,  because  he  directed  that  it  sliould  be  invested  in  se- 
curities  as  long  as  Mi's.  Biden  should  remain  his  widow,  and  that 
his  executors  should  "  have  the  care,  custody,  and  control  of  the 
same  during  that  tima"  Although,  on  the  termination  of  the 
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legacy,  the  testator  bequeathed  "  three-fourths  of  said  six  thousand 
dollars  "  iu  one  direction,  and  one-fourth  of  the  same  in  another, 
this  does  not  seem  to  have  any  significance  on  the  question  under 
consideration  as  the  will  contains  a  residuary  clause.  It  is  very 
likely  that  no  accretion  to  the  fund  was  contemplated  when  tlie 
will  was  made.  The  purpose  was  the  investment  of  it  in  interest- 
bearing  securities.  The  mterest  would  be  a  fixed  rate  upon  a 
definite  sum  payable  at  some  time  in  satisfaction  of  the  obligation. 
The  rate  of  inter^t  upon  the  bonds  in  question  was  so  large,  and 
the  death  of  the  legatee  so  long  before  their  maturity,  that  they 
then  commanded  a  premium  in  the  market  It  had  been  higher, 
imd  would  continue  to  diminish  until  the  value  of  the  securities 
iiettled  to  par.  It  could  not  be  ascertained  what,  if  any,  the  accre- 
tion would  be  until  the  termination  of  the  widow's  relation  as 
legatee;  and  it  is  difficult  to  see  in  the  will  any  indication  of  a 
purpose  that  such  increase  in  value,  to  be  ascertained  after  and  as 
-of  the  time  of  her  decease,  should  be  treated  as  profits,  and  go  to 
her  personal  representatives.  The  legacy  in  view  by  the  testator 
was  evidently  intended  for  the  use  and  enjoyment  of  the  widow. 
It  is  not  seen  that  by  the  terms  of  tiie  will  this  accretion,  as  of  the 
time  of  the  death  of  the  widow,  was  a  situation  or  product  con- 
templated by  the  testator  or  intended  to  be  covered  by  the  use  of 
the  word  "  profits,"  nor  does  such  seem  to  be  the  fair  intendment 
of  the  words  "  interest,  income,  and  profits,"  applicable  as  they 
were  to  the  investment  of  a  fund  in  securities  bearing  a  fixed  rate 
of  interest  payable  to  the  legatee  as  it  accrued.  The  more  reason- 
able view  of  the  words  of  that  expression  is  that  they  were  tauto- 
logical. And,  upon  the  question  of  their  application  to  their  in- 
creased value  of  tne  fund,  this  case  comes  within  the  principle  of 
cases  heretofore  determined  by  the  courts  of  this  state.  In  re 
Oerry,  103  N.  Y.  445  ;  3  Sir  Rep.  638  ;  Li  re  Clark,  62  Hun,  275 ; 
42  St.  Rep.  300;  Duclos  v.  Benner,  62  Hun,  428;  42  St  Rep.  929; 
Id.,  136  N.  Y.  560;  49  St  Rep.  690;  Cross  v.  Trust  Co.,  75  Hun, 
^33 ;  57  St  Rep.  656 ;  In  re  Yedder,  42  St.  Rep.  300.  If  such  bad 
been  the  purpose  of  the  testator,  he  could,  by  some  expression  to 
that  effect  in  the  will,  have  included  a  bequest  of  any  increase  in 
value  of  the  capital  which  might  arise  from  the  investment  But 
the  principal  sum  of  the  bonds  belonged  to  the  estate  of  the  testa- 
tor, and  there  is  nothing  in  the  will  to  take  it  out  of  the  general 
rule  on  the  subject  that  the  increment  from  natural  causes  is  re- 
garded as  a  part  of  the  capital  or  principal  fund,  and  goes  to  the 
remainder-man  or  residuary  legatees.  The  decree  of  the  surrogate 
should  be  affirmed.     All  concur. 


In  the  Matter  of  the  Application  for  the  Probate  of  the  Will  of 
John  Murphy,  Deceased. 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  If,   1895.) 

"Witness— Section  886. 

Where  the  validity  of  a  will  is  in  question,  the  provisions  of  section  836 
of  the  Code  may  be  waived  by  any  one  of  the  persons  named  in  the  section, 
and,  to  make  the  waiver  effective,  it  is  not  necessary  that  they  should  unite. 
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Appeal  from  a  decree,  admitting  the  will  to  probate. 
P,  F,  King  and   Oharles  Rickey^  for  app'lts ;  E,  J.  Taylor  and 

John  E,  Pounds  for  resp'ts. 

Bradley,  J. — On  December  20, 1892,  the  decedent  was  a  resident 
of  the  city  of  Lockport,  N.  Y.  He  had  reached  the  age  of  eighw- 
seven  years.  He  had  become  feeble,  and  was  confined  to  his  bed.  His 
property — mostlj  personal — amounted  to  about  $25,000.  He  had 
been  twice  marrieJ,  and  was  a  widower;  had  no  children  living. 
He  was  survived  by  grandchildren,  a  sister,  and  nephews  and  nieces. 
'On  the  morning  of  that  day  his  attendants,  thinJcing  he  was  in  a 
dying  condition,  sent  for  the  priest  who  came ;  and,  after  an  inter- 
view with  Murphy,  he  went  out,  and  shortly  after  returned  with  a 
lawyer.  The  will  was  then  drawn,  persons  were  called  to  subscribe  \\ 
as  witnesses,  and  the  will  was  executed.  By  it  he  gave  to  St.  Pat- 
rick s  Eoman  Catholic  Church,  of  Lv>ckport,  $1,000 ;  to  his  nephew 
William  Murphy,  $1,000  ;  to  his  nephews  and  nieces  James  Horton. 
John  Horton,  Samuel  Horton,  Nicholas  Horton,  Sarah  Horton,  and 
Ellen  Horton,  $500  each  ;  to  his  nephew  James  Kelly,  a  house  and 
lot;  to  Luke  MuUett,  about  $2,5*00,  by  abatement  of  that  amount 
of  his  bond  and  mortgage  held  by  the  decedent;  and  to  the  Eight 
Eeverend  Stephen  V.  Ryan,  of  Buffalo,  N.  Y.,  all  the  rest,  residue, 
and  remainder  of  his  estate.  And  he  appointed  Rev.  Patrick  J. 
Cannon,  the  priest  before  mentioned,  and  Michael  Mullett,  as  exec- 
utors of  the  will.  It  is  urged  on  the  part  of  the  contestants.  (1) 
that  Murphy  was  incompetent  to  make  a  will;  and  (2)  that  it  was 
the  product  of  undue  influenca 

He  had  formerly  been  an  active,  vigorous  man.  But  for  about 
twelve  years  before  his  death  he  had  been  more  slovenly  in  his  per- 
sonal habits,  and  somewhat  secluded.  He  had  a  severe  sickness 
about  one  year  before  his  death,  and  afterwards,  about  three  weeks 
before  he  aied,  he  was,  by  illness,  confined  to  his  bed,  and  so  con- 
tinued until  his  death,  December  28,  1892.  There  was  much  evi- 
dence given  on  the  part  of  the  contestants  relating  to  his  appear- 
ance, conduct,  and  habits  during  the  last  year  of  his  life,  and  to  his 
appearance  during  his  last  illness,  tending  to  prove  his  indifference 
to  matters  to  which  his  attention  was  called,  and  a  failure  to  recog- 
nize bis  intimate  friends  and  acquaintances,  and  other  circumstances 
bearing  upon  his  apparent  mentaf  condition,  from  which  the  in- 
ference was  permitted  that  at  the  time  the  will  was  made  he  was 
not  capable  of  comprehending  the  condition  of  his  property,  and 
his  relations  to  tliose  who  might  become  the  objects  of  his  bounty, 
and  the  scope  and  bearing  of  the  provisions  of  his  will.  His  con- 
dition had  become  alarming  to  his  attendants  when  the  priest  was 
sent  for.  This  was  done  without  his  knowledge.  The  priest  came, 
and,  after  remaining  alone  with  Murphy  for  some  time,  departed, 
and  soon  after  returned  with  a  lawyer,  by  whom  the  will  was  drawn 
in  the  presence  only  of  the  priest  and  the  decedent  ^Then  the  sub- 
scribing witnesses  were  called  in,  and  the  will  was,  in  due  form, 
executed.  In  view  of  these  facts,  and  of  the  provisions  of  the  will, 
it  is  urged,  in  addition  to  the  charge  of  mental  iacompetency  of 
Murphy,  that  it  was  the  result  of  undue  influence  upon  him. 
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The  evidence  of  what  took  place  relating  to  the  will  before  and 
at  the  time  it  was  drawn  is  in  the  evidence  of  the  priest,  only^ 
and  is  to  the  effect  that  Murphy  requested  him  to  draw  his  will 
He  declined,  sayiag  he  would  get  a  lawyer.  He  did  so,  and  when 
he  returned  with  the  lawyer  the  priest  suggested  to  Murphy  that 
it  would  be  proper  for  him  to  leave  something  to  the  churcn,  and 
the  latter  concluded  to  give  $1,000  to  it.  Thereupon,  inquiring  to 
whom  he  wished  to  leave  other  portions  of  his  property,  he  pro- 
ceeded to  give  the  names  of  those  to  whom  specific  legacies  were 
given.  Then,  being  asked  what  he  wanted  to  do  with  the  rest  of 
his  estate,  he  said  to  the  priest,  **  Take  it,  and  do  what  you  like 
with  it;"  that  **  he  did  not  know  what  he  would  do  with  it"  The 
priest  said  that  would  not  do,  he  did  not  want  it,  and  finally  sug- 
gested that  he  could  leave  it  to  the  bishop,  to  which  he  consented^ 
and  the  residuary  clause  to  that  eflfect  was  added.  The  evidence 
of  the  priest  is  to  the  eflfect  that  the  provisions  of  the  will  were  the 
result  of  voluntary  action  and  dii'ection  of  Murphy;  that  he  ex- 
pressed a  desire  to  give  the  residue  of  his  estate  to  some  charitable 
purpose,' and  on  the  suggestion  of  the  priest,  who  advised  him  that 
It  was  probably  too  late  for  that,  in  view  of  the  short  time  he  might 
live,  he  made  the  bishop,  with  whom  he  had  no  personal  acquain- 
tance, the  residuary  legatee  His  securities  and  money,  which  con- 
stituted the  most  of  his  estate,  were,  by  his  direction,  handed  over 
to  and  taken  by  the  priest,  into  his  possession,  shortly  after  ihe  will 
was  executed;  and  there  is  some  evidence  of  Murphy^s  subsequent 
declarations  in  recognition  of  the  will,  and  tending  to  indicate  his 
understanding  of  its  provisions.  The  fact  that  none  of  his  four 
grandchildren  had  any  consideration  by  his  will,  may  not  be  so  re- 
markable as  it  would  seem  if  his  relations  with  them  had  been  inti- 
i!nate.  They  were  the  children  of  the  issue  of  his  first  marriage,  in 
Canada.  He  there  separated  from  his  wife,  and  came  into  this 
state,  and  never  after  cohabited  with  her,  nor,  so  far  as  appears, 
did  he  have  any  communication  with  her,  or  with  the  children  or 
grandchildren.  He,  for  some  time  prior  to  his  last  sickness,  had 
been  verv  penurious  in  his  habis;  so  much  so  that  he  had  denied 
to  himself  the  comforts  of  life,  although  he  had  money,  and  avail- 
able, productive  securities.  At  the  time  he  made  the  will,  he  evi- 
dently was  very  sick.  He  previously,  and  on  that  day,  suflfered 
muoli  pain.  And  it  may  be  that  he  had  then  become  satisfied  or 
apprehensive  that  his  continued  life  would  be  brief.  This  may  ac- 
count somewhat  for  his  willingness  or  desire  that  his  assets  be 
taken  by  the  priest  into  his  possession.  It  does  not  appear  that  he 
had  ever  before  made  any  will,  or  expressed  any  desire  about  the 
ultimate  disposition  or  distribution  of  his  property.  And  it  may 
be  that,  but  for  the  suggestion  then  made  to  him  upon  the  subject* 
no  will  would  have  been  executed.  It  is  also  urged  as  improbable 
that  Murphy  intelligently  placed  in  the  priest  the  confidence  indi- 
cated by  the  will,  and  by  handing  the  property  over  to  him,  be- 
cause, as  there  is  evidence  tending  to  prove.  Murphy  had  not,  for 
some  years,  manifested  any  interest  in  the  church,  and  had  spoken 
in  terms  harshly  and  derogatory  of  him.  The  significance  of  his 
remarks  referred  to  is  dependent  upon  the  circumstances  under 
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which  they  were  made,  and  which  do  not  very  clearly  appear.  Upon 
the  evidence,  as  a  whole,  the  question  was  one  of  fact,  whether  the 
will^  as  made,  voluntarily  expressed  the  intelligent  purpose  of  the 
deceased. 

On  the  part  of  the  contestants,  Thomas  B.  Cosford,  a  practicing 
physician  and  surgeon,  of  some  years'  experience  was  called  as  a 
witness,  and  testified  that  he  professionally  attended  Murphy  from 
the  8th  day  of  December,  1892,  until  his  death.  Thereupon  the 
heirs  and  next  of  kin  of  the  decedent  waived  the  provisions  of  sec- 
tion 834  of  the  Code  of  Civil  Procedure,  so  far  aa.  the  were  ap- 
plicable to  the  witness,  and  offered  to  prove  by  him  that  from  the 
time  he  commenced  attending  him,  on  December  8, 1892,  to  the  time 
•of  his  death,  on  the  28th  of  that  month,  he  was  continuously  de- 
lirious, and  of  unsound  mind,  and  incompetent  to  make  a  will.  The 
evidence  so  oflEered  was  excluded  upon  the  objection  of  the  pro- 
ponents, who  were  the  persons  named  as  executors  in  the  will,  and 
exception  was  taken.  Prior  to  the  amendment  of  1893  of  section 
836  of  the  Code,  the  objection  would  have  been  well  taken.  Herd- 
han  V.  Dennin,  103  N.  Y.  573 ;  4  St.  Rep.  261 ;  In  re  Coleman's 
Will,  111  N.  Y.  220;  19  St  Rep.  501.  The  amendment  took 
effect  fifteen  days  before  the  evidence  was  offered,  and,  as  amended, 
the  Goction  contains  the  following  provisions: 

"Uut  a  physician  or  surgeon  may  upon  a  trial  or  examination 
disclose  any  information  as  to  the  mental  or  physical  condition  of 
the  patient  who  is  deceased,  which  he  acquired  in  attending  such 
patient  professionally,  except  confidential  communications  and 
such  facts  as  would  tend  to  aegrade  the  memory  of  the  patient, 
when  the  provisions  of  section  834  have  been  expressly  waived 
on  such  trial  or  examination  by  the  personal  representatives  of 
the  deceased  patient,  or  if  the  validity  of  the  last  will  and  testa- 
ment of  such  deceased  patient  is  in  question  bv  the  executor  or 
executors  named  in  said  will  or  the  surviving  husband,  widow  or 
any  heir  at  law  or  any  of  the  next  of  kin  of  such  deceased  or  any 
other  party  in  interest."     Code  Civ.  Proc.  §  836. 

The  amendment  of  1898  had  relation  only  to  such  waiver  when 
the  validity  of  the  last  will  and  testament  of  a  decedent  is  in  ques- 
tion. Before  then,  in  such  case,  the  right  of  waiver  was  solely 
with  the  executors  named  in  the  will.  It  is  now  urged  on  the 
part  of  the  proponents  that  it  was  the  legislative  intent  that  all 
persons  coming  within  the  relations  there  mentioned  should  unite 
to  create  the  waiver,  and  therefore  the  word  "or"  should  be  treat- 
ed as  "and,"  for  the  purposes  of  the  interpretation  of  the  amend- 
ment. It  cannot  reasonably  be  so  construed.  The  purpose  of  the 
amendment  evidently  was  to  open  more  widely  the  door  to  the  in- 
troduction of  the  evidence  of  medical  attendants  of  a  deceased 
patient,  when  the  validity  of  his  will  should  be  in  question.  The 
right  of  waiver  was  therefore  extended  to  others  having  tlie  rela- 
tions mentioned  to  the  deceaseil,  and  to  those  having  the  legal 
relation  of  parties  in  interest,  and  who  are  properly  in  the  action 
or  proceeding  in  which  the  question  arises  before  the  court  There 
IS  no  question  of  public  policy,  recognized  at  common  law,  in- 
volved.    The  restriction,  so  far  as  it  exists,  in  such  case,  is  statu- 
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tory  only.  1  Greenl  Ev.  §  248.  Bet  v.  Gibbons,  2  Car.  &  P.  97. 
It  follows  that  the  exclusion  of  the  evidence  of  the  doctor  thus 
oflEered  was  error.  And,  as  the  contestants  may  have  been  preju- 
diced by  its  exclusion,  the  decree  of  the  surrogate  s  court  must  be 
reversed,  and  a  new  trial  granted,  with  costs  of  this  appeal  paya- 
ble out  of  the  estate,  to  abide,  the  event  And,  as  the  eviaence 
presents  questions  of  fact,  such  new  trial  should  be  had  at  tbe  cir- 
cuit court  of  Niagara  county  of  the  questions:  (I)  Did  the  de- 
cedent, John  Murphy,  at  the  time  of  the  execution  of  the  will,  oa 
the  20th  day  of  December,  1892,  have  testamentary  capacity  ? 
(2)  Was  the  instrument  purporting  to  be  the  last  will  ana  testa- 
ment of  the  decedent  voluntarily  made  by  him  ?  (3)  Was  the 
execution  by  the  said  decedent  of  the  instrument  purporting  to  be 
his  last  will  and  testament,  of  date  December  20,  1892,  procured 
by  fraud, circumvention,  or  undue  influence  practiced  upon  him? 
All  concur. 


Gilbert  Gerould,  App'lt,  v.  David  Cronk,  Besp't 

{Supreme  Court,  General   Term,  Fifth  Department,  Filed  4p^  i^$  1896.) 

1.  Justice's  court — Pleading— Demurrer. 

In  justice's  courts,  the  misjoinder  of  a  cause  of  action  is  not,  strictly  as 
such,  a  ground  of  demurrer. 

2.  Same— Answer. 

Nor  is  such  misjoinder  the  subject  of  allegation  in  the  answer. 

8.  Same— Objection,  how  taken. 

The  objection  to  the  misjoinder  of  alleged  causes  of  action  in  a  complaint 
in  justice  s  court  must  be  taken  in  such  manner  as  to  have  a  ruling  of  the 
justice  upon  it  before  proceeding  to  trial  of  the  action,  otherwise  it  is 
waived.  • 

Appeal  from  a  judgment  of  the  county  court,  reversing  a  judg- 
ment of  a  justice's  court,  entered  on  ^  verdict  in  favor  of 
plain  tifiE. 

Fary  B,  Beecher,  for  app'lt ;  Z  A.  Seaman,  for  resp't 

Bradlev,  J.^ — There  was  a  misjoinder  of  causes  of  action  in 
the  complaint.  This  the  defendant  alleged,  with  other  matters  in 
his  answer,  and  at  the  close  of  the  plaintiflE's  evidence  made  it  one 
of  the  grounds  of  motion  for  nonsuit.  The  motion  was  denied 
by  the  justice,  and  judgment  was  afterwards  rendered  upon  the 
verdict  of  the  jury  for  the  plaintiflL  In  justices'  courts,  the  mis- 
joinder of  causes  of  action  is  not  a  ground  for  demurrer,  strictly 
as  such.  Code  Civ.  Proc.  §  2939  ;  Lapham  v.  Rice,  63  Barb.  485. 
But  it  is  a  matter  for  objection  to  be  taken  in  due  time,  and,  if 
not  so  taken,  is  waived.  Whitney  v.  Crim,  1  Hill,  61 ;  Dunham 
v.  Simmons,  3  id.  609 ;  Willard  v.  Bridge,  4  BarK  361.  And 
when  his  complaint  embraces  alleged  causes  of  action,  both  in  tort 
and  on  contract,  the  plaintiff,  in  case  of  his  recovery,  is  denied  the 
benefit  of  execution  against  the  person  of  the  defendant  Code 
Civ.  Proa  §  2937.  This  was  the  rule  at  common  law,  and  the 
nature  of  the  execution  to  which  a  plaintiff  may  be  entitled  is  de- 
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pendent  upon  the  character  of  his  complaint  In  the  present  case 
tlie  plaintiff  gave  evidence  to  the  effect  ihat  the  defendants  sheep 
and  hoi-ses  entered  into  the  plaintiff's  premises,  and  injured  and 
partially  destroyed  his  crops  of  barley  and  peas.  The  plaintiff 
testified  that  there  were  no  unsettled  matters  between  him  and  the 
defendant  other  than  the  damages  to  his  crops  and  to  his  plow. 
The  matter  of  the  plow,  as  he  testified,  was  that  he  lent  a  plow  to 
the  defendant,  who  promised  to  return  it  in  good  order,  and  to 
furnish  a  iiew  point  for  it ;  that  he  failed  to  do  so;  and  that  the 
repair  of  the  plow  cost  twenty-five  cents,  and  the  price  of  a  new 
point  was  sixty  cents, — thus  making  only  eighty-five  cents  as 
damages  for  the  alleged  breach  of  contract.  The  misjoinder  of 
causes  of  action  is  not  a  "defense,"  in  the  sense  applicable  to  that 
term,  and  therefore  is  not  the  subject  of  allegation  in  the  answer. 
The  justice  may  not  necessarily  be  advised  of  the  contents,  of 
the  pleadings  when  they  are  in  writing  and  filed  with  him,  unless 
his  attention  is  for  some  purpose  particularly  called  to  them. 
So  far  as  appeai-s,  the  question  of  misjoinder  of  causes  of  action  in 
the  complaint  was  not  raised  by  any  suggestion,  objection,  or  ap- 
plication made  to  the  justice  or  his  court  until  after  the  close  of 
the  plaintiff's  evidence,  and  then  by  motion  for  nonsuit  on  that 
and  other  grounds.  The  defendant  could  properly  in  the  outset 
have  moved  the  justice  to  direct  the  plaintiff  to  elect  on  which  al- 
leged cause  of  action  he  would  proceed  to  trial,  or  have  specifically 
raised  the  question  by  objection  in  such  manner  as  to  call  upon 
the  justice  to  rule  upon  it  Then  his  refusal  to  require  the  plaint- 
iff to  elect,  or  the  overruling  of  the  objection,  would  be  available 
error.  In  a  court  of  record,  misjoinder  of  causes  of  action  appear- 
ing on  the  face  of  the  complaint  is  waived,  unless  the  objection  is 
taken  by  demurrer  on  that  ground.  Code  Civ.  Proc.  §§488,  499. 
And  the  plaintiff,  upon  or  without  the  determination  of  the  issue 
of  law  by  tiie  court,  may  amend  his  complaint  In  analogy  to  that 

!)ractice,  and  upon  that  theory,  the  objection  to  misjoinder  of  al- 
eged  causes  of  action  in  a  complaint  in  justice's  court  should  be 
taken  in  such  manner  as  to  have  a  ruling  of  the  justice  upon  it 
before  proceeding  to  trial  of  the  action.  This  was  substantially 
the  practice  applicable  to  justices'  courts  before  the  Code.  In 
Dunham  v.  Simmons^  3  Hill,  610,  it  was  said  that  "the  misjoinder 
should  have  been  objected  to  by  demurrer,"  an«l  the  same  was 
held  in  Willard  v.  Bndge,  4  Barb.  861,  365 ;  Dean  v.  Oiidley,  10 
Wend.  254  For  obvious  reasons,  liberality  in  pleading  is  ex- 
tended to  justice  courts,  and  objections  must  be  distinctly  taken 
to  support  the  charge  of  error  on  review.  As  the  defendant  did 
not  in  the  outset,  and  before  proceeding  to  the  trial,  by  an  objec- 
tion call  upon  the  justice  to  rule  upon  the  quastion  of  misjoinder 
of  causes  of  action  alleged  in  the  complaint  he  must  be  deemed 
to  have  waived  such  objection.  The  objection  is  one  to  be  raised 
preliminarily  to  the  trial.  It  constituted  no  defense  on  the  merits, 
and  was  not  available  to  the  defendant  upon  motion  for  nonsuit 
A  careful  examination  of  the  evidence  leads  to  the  conclusion  that 
the  verdict  of  the  jury  was  permitted  by  it,  and  that  there  was  no 
error  in  the  reception  and  rejection  of  evidence  on  the  trial.    The 
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judgment  of  the  county  court  should  be  reversed,  and  that  of  the 
justice  aflBxmed. 
AH  concur. 


Mary  0.  Dakin,  as  Executor,  etc.,  Resp%  v.  Eldreth  A.  Wal- 
ton, App'lt 

(Supreme  Court,  General  Term,  Fifth  D^HirtmerU,  FOed  April  1£,  1896.) 
JSyidencb — Dbclarationb — Agent. 

In  an  action  for  the  price  of  goodft,  instituted  after  the  death  of  the  ven- 
dor and  his  employe  who  was  in  charge  of  the  business  and  made  the 
sale,  the  purchaser  may  testify  that  the  price^  agreed  upon  between  him- 
belf  and.  tne  clerk,  was  less  than  the  amount  stated  in  the  entries  made  by 
the  latter  in  the  account  books. 

Appeal  from  a  judgment  in  favor  of  the  plain tiE 
Charles  A.  Ilawhy^  for  app'lt ;  Qeoi-ge  L,  Bookman  and  D.  K 
McNaughton^  for  resp't 

Bradley,  J. — The  plaintiff's  testator,  for  some  years  prior  to 
his  death,  was  engaged  in  the  coal  business  at  Geneva,  N.  Y.  The 
purpose  of  this  action  was  to  recover  a  sum^alleged  to  be  due  from 
the  defendant  for  coal  sold  and  delivered  to  him.  From  in  Sep- 
teniber,  1890,  until  the  time  of  his  death,  in  March,  1893,  the 
plaintiff's  testator,  by  reason  of  his  illness,  gave  no  pei*sonal  atten- 
tion to  the  business.  During  that  period  his  business  of  selling 
coal  was  transacted  by  George  Patterson,  who  had  for  many  years 
been  in  his  service.  Patterson  died  in  May,  1893.  And  in  evidence 
relied  upon  to  prove  the  sale  and  delivery  of  the  coal  in  question 
to  the  defendant  was  mainly  that  furnished  by  the  testator  s  books 
of  account,  and  by  the  fact  that  bills  rendered  to  the  defendant  of 
coal  sold  to  him  were  retained  by  him  for  considerable  time  with- 
<)ut  any  objection  made  to  them  in  that  respect  The  entries  of 
the  account  in  question  were  made  in  the  books  by  Patterson,  and 
after  his  death  there  seems  to  have  been  no  evidence  of  the  sale  of 
the  coal  to  the  defendant  available  to  the  plaintiff  other  than  that 
furnished  by  the  book.  After  the  prelimmary  proof  requisite  in 
such  case  had  been  given,  the  account  book  was  introduced  in  evi- 
dence. This  was  permitted  by  the  exigency  of  the  situation  arising 
from  the  death  of  the  person  having  charge  of  the  business,  and 
who  made  the  entries  in  the  book.  Arms  v.  Middleion^  23  Barb. 
671-573.  The  plaintiff  caused  a  statement  of  the  account  for  coal 
against  the  defendant  to  be  delivered  to  him.  In  it  the  price  of  the 
coal  was  inserted,  as  it  appeared  on  the  book,  at  $5.50  per  ton. 
The  defendant  afterwards  returned  the  bill,  with  a  statement  writ- 
ten by  him  at  the  bottom  of  it  to  the  effect  that  reduction  should 
be  made  to  $5  per  ton  as  agreed  with  Patterson,  and  with  the 
bill  inclosed  his  cheek  to  plaintiff  for  the  amount  so  reduced. 
This  the  plaintiff  did  not  accept,  but  returned  the  check  to  the  de- 
fendant with  another  bill,  increased  $44.28  by  the  addition  of  an 
item  of  that  amount  omitted  in  the  former  bill  as  rendered.  This 
he  had  retained  two  or  three  weeks  when  this  action  was  com- 
menced.    It  is  claimed  on  the  part  of  the  plaintiff  that  the  reten- 
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tion  by  the  defendant  without  objection  of  the  account  as  first 
rendered  for  five  or  six  weeks,  and  the  other  for  the  time  bj&fore 
mentioned,  constituted  a  stated  iiccount  The  plaintiff  was  at  lib- 
erty to  so  treat  the  first  bill  rendered,  and  then  it  may  have  been 
treated  as  pr&^entmg  prima  facie  the  state  of  the  account  between 
the  parties.  Locktuood  v.  Thomcj  13  N.  Y.  585.  The  matter  of  a 
stated  account  is  one  of  mutuality  of  the  parties  to  it  That  bill 
was  not  treated  by  the  plaintiflE  as  the  entire  account,  and  she  cor- 
rected it  by  adding  the  further  item  of  $44.28.  But  the  final  treat- 
ment by  the  defendant  of  the  first  bill  rendered  was  such  as  to 
permit  the  inference  that  he  recognized  the  correctness  of  the 
quantity  of  coal  stated  in  it,  and  the  same  conclusion  is  allowable 
as  to  the  other  and  later  bill  rendered.  It  cannot  be  said  that  the 
defendant  was  concluded  as  to  the  price  in  it  He  offered  to  prove 
a  conversation  had  by  him  with  Patterson  in  regard  to  the  pur- 
chase of  coal  in  the  spring  of  1892,  and  before  the  coal  in  ques- 
tion was  delivered,  and  tne  evidence  was  excluded.  This  was 
error.  Patterson  then  had  charge  of  the  business  of  selling  coal 
for  the  plaintiff's  testator,  and  it  was  within  his  apparent  authority 
to  agree  upon  the  price  of  coal  sold  by  him,  and  if,  as  the  defena- 
ant  insists,  Patterson  agreed  to  sell  him  the  coal  so  delivered  at 
$5  per  ton,  it  was  competent  to  prove  the  fact  It  cannot  be  as- 
sumed that  the  defendant  may  not  have  been  prejudiced  by  the 
exclusion  of  the  evidence.  The  judgment  should  be  reversed,  and 
a  new  trial  granted,  costs  to  abide  the  event,  unless  the  plaintiff 
stipulate  to  reduce  the  recovery,  aside  from  costs,  to  $334.75  and 
interest  on  $243.58  from  February  20,  1893,  and  on  $91.17  from 
May  20, 1898,  and  in  that  event  the  judgment  be  so  modified,  with- 
out costs  of  this  appeal  to  either  party. 
All  concur. 

Peter  Scherbr,  App'lt,i;.  Hollby  MANUPACTURiNa  Company, 

Resp't 

(Supreme  Court,  General  Term,  Fifth  Department,  Filed  April  It,  1895.) 

1.  Master  and  sbryant — Appliances. 

The  master  is  liable  for  injuries  to  his  servant,  if  they  result  solely  from 
his  failure  to  exercise  reasonable  care  in  furnishing  and  maintaining  suit- 
able instrumentalities  for  the  service,  or  in  supplying  a  Safe  place  for  his 
employes  to  do  their  work. 

2.  Same. 

He  is  responsible  for  the  consequences  of  another  servant's  negligence  in 
the  performance  of  such  duty,  whatever  may  be  the  latter's  grade  in  the 
service. 

Appeal  from  a  judgment,  entered  on  a  verdict  in  favor  of  de- 
fendant, directed  by  the  court,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

Wallace  Thayer,  for  app'lt ;  A.  K,  Potter,  for  resp't. 

Bradley,  J. — The  business  of  the  defendant  in  the  operation 
of  its  foundry  and  machine  shop  at  Lockport,  N.  Y.,  has  for  many 
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years  been  the  manufacture  of  pumping  engines  and  pumps  for 
waterworks  The  plaintiflE,  employed  by  the  defendant  as  laborer 
in  the  molding  department,  was  on  June  30,  1892,  injured  by 
molten  iron  thrown  out  of  a  ladle  or  bucket  suspended  from  a 
crane.  The  charge  is  that  the  cause  was  a  defective  condition  of 
the  apparatus  attributable  to  the  negligence  of  the  defendant  The 
method  of  conveying  melted  iron  from  the  furnace  to  the  place  of 
molding  the  castings  was  in  a  large  iron  ladle,  by  means  of  a  steam 
crane  or  derrick.  The  bail  upon  which  the  ladle  is  hung  is  at- 
tached on  two  opposite  sides  to  a  trunnion  a  little  below  the  per- 
pendicular center  of  the  ladle,  so  as  to  permit  it  to  be  turned  with 
very  little  forca  In  fact  it  would  not  remain  upright  when  sus- 
pended, unless  held  so  by  means  of  some  appliance.  To  accomplish 
this,  there  is  a  gear  or  cogwheel  firmly  keyed  to  the  ladle,  and  a 
worm  attached  to  the  bail  with  a  clamp,  held  to  its  place  by  screws 
or  bolts.  The  cogs  or  teeth  of  the  wheel  and  the  thread  of  the 
worm,  when  in  position,  interlock.  In  the  proper  adjustment  of 
the  apparatus  is  the  safety  of  transporting  the  melted  iron  from 
the  furnace  to  the  molds.  By  means  of  a  lever  or  crank,  the  worm 
may  be  turned,  and  thus  the  gear  whe^l  is  correspondingly  moved, 
turning  the  ladle.  In  that  manner,  as  occasion  requires,  the  ladle 
may  be  turned  and  held  at  any  angle,  and  restored  to  its  upright 
position.  A  tew  days  before  the  day  in  question  the  gear  wheel 
was  broken,  and  then  anew  one  was  put  in  its  place.  To  do  this, 
it  was  also  necessary  to  loosen  the  clasp  that  held  the  worm  to  its 
place;  and  after  it  was  repared  the  ladle  was  taken  to  the  cupola 
of  the  furnace,  filled  with  9,000  pounds  of  molten  iron,  and  when 
it  swung  ofiE  it  was  tipped  slightly,  and  the  refuse  substance  on  the 
surface  of  its  contents  skimmed  off  by  the  workman  having  it  in 
charge.  Then  it  was  observed  by  him  that  the  thread  of  the  worm 
did  not  interlap  with  the  teeth  of  the  cogwheel.  The  man  at  the 
lever  was  unable  to  bring  them  together,  and  as  the  consequence 
the  ladle  necessarily  tipped  over,  spilling- the  contents,  resulting  in 
a  serious  permanent  injury  to  the  plaintiff.  While  the  plaintiff 
assumed. the  ordinary  hazards  incident  to  the  service  in  which  he 
entered,  the  defendant  owed  the  plaintiff  the  duty  that  he  should 
not  be  subjected  to  perils  arising  from  want  of  reasonable  care  in 
furnishing  suitable  or  safe  implements,  machinery,  and  appliances 
in  and  pertaininff  to  the  business  in  which  he  was  employed. 
What  is  reasonable  care  in  a  given  case  is  dependent,  moi-eorless, 
upon  circumstances.  And  the  burden  is  with  the  party  charging 
it  to  prove  negligenca  The  mere  fact  that  he  has  suffered  injury 
by  reason  of  defective  machinery  does  not  raise  the  presump 
tion  of  negligence  of  the  employer.  Nor  is  the  latter  required 
to  furnish  the  very  best  known  appliances  for  the  service. 
Nor  does  the  master  absolutely  undertake  for  their  sufficiency 
or  safety.  As  has  been  suggested,  he  is  in  that  respect  re- 
quired to  use  reasonable  care,  which  may  be  defined  as  such 
care  as  a  prudent  man,  having  in  view  their  suitableness  and 
siifety,  would  use  in  providing  the  appliances,  if  he  personally 
were  to  be  exposed  to  all  the  perils  which  might  arise  from 
their  use  in  the  service  for  which  they  were  designed.     Devlin 
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V.  Smith,  89  N.  Y.  470.  Burke  v.  Witherbee,  98  id.  562; 
Slringham  v.  HiUon,  III  id.  188;  19  St  Rep.  621;  Harley  y. 
Manufacturing  Co,,  142  N.  Y.  31 ;  58  St  Rep.  437.  The  device  of 
the  gear  wheel  and  worm  had  been  in  use  many  years  in  the  de- 
fendant's foundry  with  success,  and  without  any  accident  prior  to 
the  time  in  question,  and,  So  far  as  appears,  a  similar  apparatus  is  in 
use  in  other  foundries,  where  large  castings  are  molded.  There 
was  nothing  in  the  material,  method  of  construction,  or  operation 
of  it,  when  properly  adjusted,  to  permit  imputation  of  want  of  due 
care  on  the  part  of  the  defendant  in  the  application  of  it  to  the 
purpose  for  which  it  was  used.  The  question  is  whether  or  not 
the  conclusion  is  by  the  evidence  permitted  that  the  defendant 
was  chargeable  with  negligence  in  not  properly  restoring  the  ap- 
paratus to  a  condition  of  safety  for  use  after  the  gear  wheel  was 
broken.  The  impoi-tance  of  having  the  apparatus  properly  ad- 
justed is  apparent  for  the  protection  of  the  employes  as  well  as  for 
the  good  of  the  service,  when  the  ladle  is  swung  five  or  six  feet 
above  the  ground  floor  in  passing  from  the  furnace  to  the  place  of 
deposit  of  its  contents.  This  accident  occurred  the  first  time  the 
laul»  was  used  after  the  new  wheel  was  attached  to  it,  and  was  the 
result  of  the  first  attempt  to  incline  it  in  suspension  by  the  use  of 
the  worm;  and  the  evidence  tends  to  prove  tnat  the  failure  of  the' 
apparatus  to  work  properly  was  caused  by  the  worm  rising  or 
slipping  upon  the  bail,  and  thus  taking  it  out  of  cog  with  the 
wheel,  otherwise  there  could  have  been  no  danger  apprehended, 
and  that  this  could  not  have  happened,  if  the  bolts  of  the  clasp 
which  held  the  worm  to  its  place  had  been  properly  screwed  up, 
appears  by  the  evidence.  The  only  way  of  accounting  for  the 
slipping  up  of  the  worm  on  the  bail  of  the  ladle,  and  thus  separ- 
ating the  thread  of  it  from  the  cogs  of  the  wheel,  was  in  the  loose- 
ness of  those  bolts  or  screws.  Yet  the  testimony  of  the  machinist 
who  did  the  work  and  of  his  assistant  is  that  the  bolts  were 
screwed  up  tight,  and  the  foreman  also  testified  that  he  saw  them 
screwing  up  the  bolts.  If  this  was  well  done,  as  those  who  did  it 
say  it  was,  then  something  must  have  occurred  shortly  after  to 
weaken  th(^  firmness  of  the  attachment  of  the  worm  to  the  bail  at 
its  proper  placa  But  the  evidence  does  not  warrant  the  inference 
that  anything  was  done  or  happened  to  the  apparatus  after  its  re- 
pair was  completed  and  before  the  accident  to  loosen  the  clasp  of 
the  worm  to  the  bail.  The  strain  upon  the  fixture  in  the  opera- 
tion of  the  ladle  is  said  to  be  but  slight  And  in  this  instance  the 
only  use  made  of  the  apparatus,  other  than  to  hold  the  ladle  up- 
right in  the  start,  was  to  lip  it  slightly  for  skimming,  and  there- 
upon the  worm  failed  to  perform  the  service  for  which  it  was  in- 
tended. This  condition  of  it  the  jury  were  permitted  to  find  was 
not  consistent  with  the  evidence  of  those  witnesses  that  the  bolts 
were  screwed  up  tightly  or  properly,  Bnd,  in  view  of  their  relation 
as  employes  to  the  defendant  at  that  time,  the  question  whether  or 
not  the  bolts  were  so  screwed  up  was  one  of  fact  for  the  jury. 
Defin  V.  Van  Rostrand,  4  N.  E.  184  :  El  wood  v.  Telegraph  Co.,  45 
N.  Y.  5:t9  ;  Volkmar  v.  Rdlway  Co.,  134  id.  418 ;  47  St  Rep.  631  ; 
Seyboli  V.   Railroad   Co.,   95   N.  Y.   562-567.    ,  As  the  duty  was 
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with  the  defendant  to  furnish  aud  maintain  suitable  instrumental- 
ities for  the  service,  and  to  supply  a  safe  place  for  its  employes  to 
do  their  work,  it  is  responsible  to  the  plamtiflE  for  his  injuries,  if 
they  resulted  solely  from  the  defendant^  failure  to  exercise  reason- 
able care  in  that  respect  The  reparation  and  adjustment  of  the 
apparatus  attached  to  the  ladle  for  its  Use  came  within  the  duty 
which  the  defendant  assumed  to  perform,  and  the  servant  who 
did  it,  whatever  may  have  been  his  grade  in  the  general  service, 
represented  the  defendant,  and  for  the  consequences  of  his  negli- 
gence in  the  performance  of  it  the  defendant  is  responsible. 
Pantzar  v.  Manufacturing  Co,^  99  N.  Y .  368  ;  Bushby  y.  Railroad 
Co.,  107  id.,  374 ;  12  St.  Rep.  9 ;  Kram  v.  Railroad  Co.,  123  K. 
Y.  1 ;  38  St  Rep.  46 ;  Hankins  v.  Railroad  Co.,  142  N.  Y.  416 ; 
59  St  Rep.  802  ;  Wannamaker  v.  Citi^  of  Rochester,  44  St  Rep.  45; 
Id,  137  Is.  Y.  529 ;  50  St  Rep.  930.  The  view  taken  of  the 
evidence  is  that  it  was  such  as  to  permit  the  jury  to  find  that  the 
plaintifiE's  injury  was  occasioned  by  the  failure  of  the  person,  who 
sought  to  adjust  the  apparatus,  to  screw  up  the  bolts  sufficiently 
to  liold  the  worm  to  its  place,  and,  if  so,  that  the  failure  to  do  it 
was  attributable  to  want  of  reasonable  care  on  his  part,  for  which 
the  defendant  was  responsible,  and  that  those  questions  should 
have  been  submitted  to  the  jury.  The  inquiry  would  also  involve 
the  consideration  of  the  question  whether  a  reasonably  practical 
test  of  the  structure  was  applied  to  it  after  the  reparation,  and  be- 
fore it  was  put  into  the  service.  The  circumstances  under  which 
the  thread  of  the  worm  left  the  cogs  of  the  gear  wheel,  resulting 
in  the  unfortunate  event,  seem  to  have  been  such  as  to  permit  the 
inference  that  the  worm  was  so  loosely  clasped  to  the  oail  of  the 
ladle  that  it  had  substantially  nothing  other  than  its  own  gravity 
to  hold  it  to  its  place.  The  evidence  warranted  the  conclusion 
that  the  plaintiflE  was  free  from  contributory  negligence,  which  was 
also  a  question  of  fact  for  the  jury.  The  judgment  and  order 
should  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the 
event     All  concur. 

John  J.  Mack,  PrflE,  v.  Robert  H.  Anderson  et.ah,  Defts. 

(Supreme  Court,  Oswego  Special  Tei'm,  Filed  March  23,  1895,) 

1,  Principal  and  surety— Release. 

Id  the  absence  of  an  express  agreement  to  extend  the  time  of  payment 
of  any  part  of  the  original  debt,  the  mere  taking  of  a  second  mortgage, 
though  on  time,  does  not.  by  implication,  extend  the  time  of  payment  of 
that  part  of  the  original  debt  for  which  it  was  given  as  additional,  collat- 
eral security,  and  does  not,  therefore,  release  the  surety  of  the  debtor. 

2.  Same. 

A  stipulation  between  the  mortgagor  and  mortgagee,  after  the  com- 
mencement of  an  action  to  foreclose,  by  which  the  latter  waives  his  right 
to  a  deficiency  judgment,  does  not  affect  the  liability  of  the  former's 
surety. 

W.  11.  Kenyan,  for  pFff ;  D,  D.  ifetcalf  for  deft  Anderson. 

Wright,  J. — The  plaintiff  held  a  bond  and  mortgage  executed 
by  the  defendant  Metcalf.     The  mortgage  covered  two  parcels  of 
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land,  one  consisting  of  fifty  acres,  and  the  other  of  twenty -five  acres. 
Subsequent  to  the  execution  of  the  mortgage,  Metcalf  conveyed  by 
warranty  deed  the  25-acre  parcel  to  Anderson,  who  paid  full  value, 
without  notice  of  the  mortgaga  After  the  mortgas;e  became  due, 
Metcalf  made  and  delivered  to  the  plaintiff  another  bond  and 
mortgage  on  other  lands,  to  secure  tne  payment  in  one  year  of 
$385,  that  being  the  interest  then  due  on  the  first  bond  and  mort 
gage.  The  plaintiff,  after  commencing  this  action  to  foreclose 
both  mortgages,  executed  with  Metcalf  a  stipulation  by  which  the 

Elaintiflf  waived  Vail  claim  to  recover  a  judgment  for  deficiency 
erein  "  against  Metcalf,  and  Metcalf  waived  notice  of  application 
for  judgment  herein  and  of  reference  to  that  end.  The  defend- 
ant Anderson  made  default,  and  the  action  proceeded  to  judg- 
ment, no  provision  for  a  further  judgment  for  a  deficiency  against . 
Metcalf  being  made  therein.  Upon  Anderson^s  application  the 
judgment  has  been  opened  as  to  nim,  and  he  allowed  to  come  in 
and  defend.  He  now  urges:  First,  that,  his  land  being  pledged 
to  secure  Metcalf  s  debt,  he  stands  in  a  situation  similar  to  tnat 
of  surety  to  Metcalf,  and  that  the  second  mortgage  operates  as  an 
extension  of  time  of  the  payment  of  the  original  debt,  and,  there- 
fore, that  his  twenty-five  acres  are  released  from  the  lien  of  the 
mortgage ;  also,  second,  that  the  stipulation  is  a  release  of  a  part 
of  the  bond  indebtedness,  and  that  such  release  operates  also  to 
discharge  him  as  surety. 

On  the  execution  of  the  second  mortgage,  there  was  no  express 
agreement  to  extend  the  time  of  payment  of  any  part  of  the  origi- 
nal debt,  and  the  mere  taking  of  the  sam6,  though  on  time,  does 
not,  by  implication,  extend  the  time  of  the  payment  of  that  part 
of  the  original  debt  for  which  it  was  given  as  addditional  collat- 
eral security.  Therefore,  Anderson,  the  surety,  is  not  thereby 
released.  Gary  v.  White,  52  N.  Y.  138.  The  stipulation  does  not 
in  terms  release  Metcalf,  the  original  debtor,  from  his  liability 
on  the  bond.  Does  it  impliedly  have  that  effect?  Not  unless  the 
bond  is  merged  in  the  iudgment  herein.  But,  as  to  the  rights  of 
Anderson  and  the  liabilities  of  Metcalf  in  the  relationship  of  these 
codefendants  to  each  other,  the  bond  is  not  merged  in  the  judg- 
ment in  this  action.  Wadsworth  v.  Lt/07i,  93  N.  Y.  201.  The 
stipulation  waived  the  right  only  to  a  contingency, — the  right  to 
take  judgment  in  this  action  for  a  deficiency  in  the  uncertain  evetit 
of  there  happening  to  be  a  deficiency  after  the  sale  of  the  land ; 
and  its  legal  effect  is  limited  to  its  strict  terms,  and  they  relate  to 
the  plaintiff's  remedy  solely  in  this  action.  It  does  not  prejudice 
Anderson's  right  of  subrogation,  the  right  to  pay  the  original 
debt,  and  take  an  assignment  of  the  bond,  mortgage,  and  judg- 
ment; for  if  he  should  tluis  seek  to  protect  his  rights,  and  there 
should  prove  to  be  a  deficiency  after  applying  on  the  mortgage 
debt  the  proceeds  of  a  sale  of  the  land  described  in  tlie  mortgage, 
exclusive  of  his  own,  the  court,  in  order  to  protect  Anderson  s 
equitable  rights,  would  permit  him,  under  section  1623  of  the 
Code  of  Civil  Procedure,  to  bring  an  action  against  Metcalf  on  the 
bond  for  such  dcticiency.  Tiie  bond  in  his  Ijands  would  still  be 
valid  for  that  purpose.    Wad'^worth  v.  Lt/on,  supra.    Metcalf  could 
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not  be  injured  by  such  a  course,  for  he  still  owes  the  debt,  and  he 
knew  at  the  time  he  took  the  stipulation  that,  as  between  himself 
and  Anderson,  he  was  obtaining  no  relief  from  his  obligation  on 
the  bond  in  case  Anderson  should  pay  the  debt  and  take  an  assign- 
ment of  the  securities.  He  was  content  to  provide  himself  against 
liability  for  a  deficiency  in  this  action,  and  the  parties,  therefore, 
did  not  mention  the  bond  or  debt  in  their  stipulation.  The  waiver 
of  contingency  in  this  case  is  far  different  from  the  positive  act  of 
releasing  a  part  of  a  debt,  or  of  releasing  a  security  to  which  the 
surety  would  be  entitled  by  the  doctrine  of  subrogation,  as  was 
done  in  Barnes  v.  ifott,  64  N*.  Y.  397.  In  this  case  the  surety  has 
lost-no  rights  whatever  by  the  stipulation. 

Judgment  is  ordered  for  the  plaintiflE,  with  costs  of  the  term 
against  Anderson. 

Van  Camp  Packing  Company,  Resp't,  v.  James  F.  McGuire, 

App'lc 

iSnpreme  Court,  OenercU  Term,  First  Department,  Filed  April  II,  1896,) 
EvroENCB  -Sale. 

Where,  in  an  action  for  the  price  of  goods  sold  by  sample,  the  purchaser 
refuses  to  accept  the  goods  and  afterwards  sells  them  on  the  vendor's 'ac- 
count, and  purchases  Uiem  in  at  a  nominal  price,  evidence  that  he  sbippal 
the  goods  to  a  firm  of  which  he  was  a  member,  by  which  they  were  manu- 
factured into  articles  of  the  usual  quantity  and  quality,  is  admissible  as 
bearing  on  the  good  faith  of  the  purchaser  in  rejecting  the  goods. 

Appeal  from  a  jadgment,  entered-  on  a  verdict  in  favor  of 
plaintiff  and  from  an  6rder  denying  a  motion  for  a  new  trial. 
William  L.  Snyder,  for  app'lt ;  John  B.  Adger  MuUally,  for  resp't 

Parker,  J. — The  judgment  under  review  awards  to  the  plain- 
tiff the  contract  price  of  500  barrels  of  tomato  pulp,  sold  and  de- 
livered to  the  defendant  daring  the  month  of  November,  1889. 
The  making  of  the  contract,  its  terms,  and  a  delivery  by  the 
plaintiff  of  a  quantity  of  tomato  pulp  called  for  by  it,  is  not  dis- 
puted ;  the  defense  being  that  the  goods  were  sold  by  sample, 
and  that  the  delivery  made  was  inferior  in  quality  to  the  sample 
shown  at  the  time  the  contract  was  made.  Gn  the  part  of  the 
plaintiff  it  was  proved  that  the  sample  bari^el  was  taken  from  a 
lot  of  700  barrels,  without  any  selection,  every  one  of  which  was 
made  by  the  same  process,  in  the  same  manner,  and  at  the  same 
time,  from  the  same  tomatoes,  and  under  the  same  conditions 
After  the  defendant  had  contracted  to  take  500  barrels  like  the 
sample,  they  were  all  taken  from  this  same  lot  of  700  barrels,  and 
shipped  to  the  defendant.  On  the  part  of  defendant  evidence  was 
offered  that  the  500  barrels  were  inferior  in  quality  to  that  of  the 
sample  barrel.  We  shall  not  discuss  this  evidence,  because  it  is 
not  contended  that  the  verdict  rendered  by  the  jury  in  favor  of  the 
plaintiff  was  against  the  weight  of  evidence.  The  questions  on 
this  appeal  relate  to  the  rulings  of  the  court  in  admitting  evidence, 
and  in  refusing  to  charge  as  requested  by  the  defendant 

The  first  exception  brought  to  our  attention  was  taken  to  the 
a<l mission  of  evidence  showiiig  that  the  defendant  was  a  partner 
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of  Mr.  Lawson,  at  Camden,  N.  J.,  and  that  he  became  such  in 
April,  1890.  It  appears  that  after  the  tomato  pulp  had  been  re- 
ceived, and  the  defendant  had  notified  plaintiff  that  he  refused  to 
accept  it  as  a  fulfilment  of  the  contract  to  deliver  to  him  600  bai^- 
rels  like  the  sample,  he  stored  it  in  his  own  name,  and  after  some 
little  time  had  elapsed,  during  which  a  number  of  barrels  were 
tested  and  used,  he  caused  the  barrels  remaining  unopened  to  be- 
fiold  on  the  plaintiff's  account  It  is  not  questioned  but  that  the 
sale  was  made  bv  a  licensed  auctioneer,  in  the  regular  way,  and 
upon  notice  to  dfefendant  Upon  this  sale  the  defendant  became 
the  purchaser  at  a  nonjinal  prica  All  of  this  took  place  after  the 
commencement  of  this  action,  and  it  was  not  claimed  upon  the 
.  trial  that  this  sale,  or  the  fact  of  the  purchase  by  the  defendant,  in 
iiny  way  affected  the  legal  rights  of  the  parties,  which  were  fixed 
prior  to  the  commencement  of  the  action.  But  it  seems  that,  after 
the  defendant  had  purchased  435  barrels  at  the  auction  sale,  he 
sent  them  over  to  Camden,  where  they  were  manufactured  into 
tomato  catsup,  and  it  was  for  that  purpose  they  were  originally 
purchased  by  the  defendant  Francis  Hemphill  testified  that  he 
^as  in  the  employ  of  Mr.  Lawson  and  this  defendant,  McGuire, 
in  1890,  when  McGuire  sent  over  the  tomato  pulp  in  question  for 
manufacture  into  catsup,  by  the  firm  of  which  he  was  a  member. 
Hemphill  said  that  the  catsup  made  from  this  pulp  was  like  that 
made  from  other  pulp  put  up  jn  barrels,  and  that  from  every  bar- 
rel and  one-half  of  pulp  they  manufactured  a  barrel  of  catsup. 
Without  further  reference  to  the  testimony  of  this  witness,  it  wul 
be  seen  that  the  object  which  the  plaintiff  had  in  view  was  to  show 
that  the  pulp  which  the  defendant  insisted  upon  was  worthless 
was  made  into  catsup  by  a  firm  of  which  he  was  a  member.  It  is 
true,  as  the  appellant  urges,  that  if  the  fact  was  that  the  pulp  was 
inferior  to  the  sample  pulp,  the  liianufacture  of  it  by  defendant's 
firm  after  it  had  been  purchased  by  him  at  the  auction  sale  would 
not  entitle  the  plaintiff  to  recover,  but  it  constituted  a  fact  which 
it  was  proper  for  a  jury  to  consider  in  weighing  the  evidence  pre- 
sented by  the  defendant  for  the  purpose  of  establishing  that  it  was 
not  of  the  quality  bargained  for,  because,  among  other  reasons,  it 
tended  to  support  the  evidence  of  Hemphill,  the  employe  of  de- 
fendant's firm  at  Camden,  that  it  made  good  catsup  and  the  usual 
quantity  ;  and  it  was  also  a  circumstance  proper  to  be  considered, 
in  connection  with  other  facts  found  bearing  upon  the  good  faith 
of  the  defendant  in  rejecting  the  pulp.  The  court  refused  to 
charge,  at  the  request  of  defendant's  attorney,  that  "whether  they 
did  or  did  not  use  the  nineteen  barrels  of  pulp  after  this  action  was 
commenced  is  entirely  immaterial  to  this  case."  It  was  a  fact  that 
nineteen  of  the  barrels  were  used  after  the  commencement  of  the 
action,  and  by  this  request  the  defendant  -sought  to  take  away 
from  the  jury  the  right  to  consider  it  in  connection  with  the  other 
facts  proved.  If  he  meant  by  that  request  that  the  fact  of  the  use 
of  the  nineteen  barrels  could  not  be  considered  in  connection  with 
other  facts  bearing  upon  the  good  faith  of  the  defendant,  the  re- 
quc8t  was  too  broad.  If,  on  tlie  other  hand,  it  was  intended  by  it 
to  instruct  the  jury  that  the  use  of  the  nineteen  barrels  after  the 
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commencement  of  the  action  could  not  affect  the  legal  rights  of 
the  parties,  because  they  were  fixed  a^  the  time  of  its  commence- 
ment, the  legal  proposition  embraced  in  the  request  was  correct 
But  on  that  ground  he  has  no  legal  grievance,  oecause  of  its  re- 
fusal, for  the  court  had  already  charged  the  jury  to  that  effect, 
and  the  defendant  was  not  entitled  to  have  the  same  proposition 
charged  a  second  time.  Fcfr  the  same  reason  the  court  did  not  err 
in  refusing  to  charge  the  following  request : 

"I  ask  your  honor  to  charge  the  jury  that  the  sole  question,  on 
the  merits  of  this  case,  for  the  jury  to  determine,  is  whether  the 
500  barrels  were  up  to  the  sample.  K  they  were,  then  the  plaint- 
iff is  entitled  to  a  verdict ;  but,  if  they  were  not,  then  the  defend- 
ants are  entitled  to  a  verdict  for  $659.73." 

The  court  had  fully  and  fairly  presented  this  issue  to  the  jury/ 
and  in  the  course  of  the  presentation  had  made  such  allusions  to 
the  evidence  as  would  naturally  tend  to  aid  the  jury  in  reaching  a 
proper  conclusion  with  reference  to  that  issue.  6y  this  request 
the  defendant  sought  to  have  the  proposition  recharged,  but  apart 
from  the  comments  which  the  court  had  deemed  it  its  duty  to 
make  in  connection  with  it, — a  method  of  securing  a  little  advan- 
tage often  resorted  to,  and  quite  too  frequently  with  success.  But 
to  this  request  the  trial  court  responded  :  "That  I  refuse,  except 
as  already  charged.'*  As  it  already  had  been  sufficiently  chargeil, 
as  we  have  observed,  the  disposition  made  of  the  request  was 
proper.     The  judgment  should  be  affirmed,  with  costa 

AH  concur. 

R  De  Braekeleer  &  Co.,  Limited,  Resp't,  v.  Henry  Schwabe- 
LAND  etal,  App'lts. 

{Supreme  Court,  Oeneral  Term,  First  Department,  FiUd  April  11,  1895.) 

1.  Mortgage— Chattel— Unfiled. 

Ad  unfiled  chattel  mortgage  is  valid  as  againsta  judgment  that  is  fraud- 
ulent and  void,  and  which  was  entered  into  pursuant  to  a  fraudulentjBcheme 
to  cheat  the  creditors  of  the  judgment  debtor  and  secure  for  the  latter 
some  benefit  out  of  the  property  siezed  and  sold  upon  an  execution  issued 
upon  such  judgment. 

3.  Appeal — First  instance. 

In  replevin  for  goods  seized  under  an  execution,  an  objection  that  the 
jury  fixed  their  v5ue  as  of  the  time  of  the  levy,  and  not  as  of  the  day  of 
trial,  cannot  be  raised  for  the  first  time  on  appeal. 

Appeal  from  a  judgment,  entered  on  a  .verdict  in  favor  of 
plaintiflf,  and  from  nn  order  denying  a  motion  for  a  new  trial. 
Uriah  W.  Tompkins^  for  applts;  Daniel  P,  Hayes,  for  resp't 

O'Brien,  J. — This, action  was  originally  brought  against  the 
sheriff  to  recover  certain  chattels  taken  by  the  latter  under  an 
execution  upon  a  judgment  The  property,  when  levied  upon, 
was  claimed  by  plaintiff,  and,  upon  demanding  its  return,  the 
judgment  creditor,  with  the  defendants  as  sureties  on  the  bond, 
having  indemnified  the  sheriff,  the  latter  retained  and  subsequently 
sold  the  property  under  the  execution.     This  action  in  replevin. 
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therefore,  though  originally  brought  against  the  sheriff,  was 
changed  by  the  substitution  of  these  defendants  in  his  place. 

The  facts  alleged  in  the  complaint  are  that  on  April  14,  1892, 
Peter  E.  Saiitta  and  E.  Saitta,  at  that  time  in  business  as  retail 
grocers  under  the  name  of  Saitta  &  Co.,  as  security  for  the  pay- 
ment of  their  several  notes,  amounting  to  $1,429.66,  executed  and 
delivered  to  plaintiff  a  chattel  mortgage  upon  three  wagons,  two- 
horses,  and  certain  harness,  eta^  set  out  in  a  schedule  attaclied  to 
the  mortgage.  This  mortgage  was  not  recorded  until  the  9th  day 
of  May,  1892.  On  the  7th  day  of  May,  1892,  the  sheriff,  under 
an  execution  that  had  issued  upon  a  judgment  of  the  city  court, 
wherein  E.  Christian  Korner  and  Henry  Schwabeland  were  plaint- 
iffs, and  the  Saittas  defendants,  for  $388.22,  levied  upon  the  same 
property  described  in  the  chattel  mortgage.  The  complaint  al- 
leged that  this  judgment  was  fraudulent  and  void,  and  was  en- 
tered pursuant  to  a  plan  or  scheme  to  hinder,  delay,  and  defraud 
creditors  of  the  firm  of  Siatta  &  Co.,  and  to  enable  the  latter  to  re- 
ceive  benefit  from  the  judgment  Similar  charges  were  made 
against  another  judgment  in  favor  of  Salvatore  Messina;  but  a» 
the  defendants  did  not  claim  that  the  latter  was  valid,  or  se^k  ta 
justify  the  acts  of  the  sheriff,  and  based  their  right  to  a  levy  and 
sale  of  the  property  on  the  judgment  of  Korner  &  Schwabeland, 
we  need  not  again  refer  to  the  Messina  judgment 

It  will  therefore  be  seen  that  the  questions  involved  and  sub- 
mitted to  the  jury  were  that  plaintiff,  claiming  under  a  chattel 
mortgage,  sought  the  possession  of  property  covered  by  that  mort- 
gage which  had  been  given  to  them  by  Saitta  &  Co.  for  ii  good  and 
valuable  consideration,  and  which,  bj  its  terms,  entitlSi  them,, 
when  the  amount  due  was  not  paid,  to  the  possession  of  the  prop- 
erty mortgaged ;  that  they  were  prevented  from  taking  possession 
by  the  entry  of  a  judgment,  the  issuance  of  an  execution,  and  a 
levying  of  the  sheriff  upon  the  property,  under  a  judgment  which 
was  fraudulent  and  voia.  It  is  conceded  that  the  chattel  mortgage 
was  not  filed  until  two  days  after  the  levy  by  the  sheriff  was  made; 
but  it  is  well  settled  that  the  chattel  mortgage,  as  between  the  par- 
ties, is  perfectly  good  without  being  filed,  Jon^s  v.  Oraham,  IT 
N.  Y.  628,  and  is  enforceable  against  everybody  except  a  bona  fide 
purchaser  or  creditor.  It  is  equally  well  settled  that  a  chattel 
mortgage  which  has  not  been  tiled  is  void  as  against  a  bona  file 
judgment  creditor,  with  an  execution  in  the  hands  of  the  sheriff. 
We  regard  it  also  as  good  law  that  such  mortgage  is  valid  as 
against  a  judgment  that  is  fraudulent  and  void,  and  which  was 
entered  pursuant  to  a  fraudulent  scheme  to  cheat  the  creditors  of 
the  judgment  debtor,  and  secure  for  the  latter  some  benefit  out  of 
the  property  seized  and  sold  upon  an  execution  issued  upon  such 
judgment  Upon  the  pleadings,  therefore,  the  issue  was  fairly 
presented  as  to  whether  or  not  this  judgment  under  which  the 
sheriff  levied  was  fraudulent  and  void.  To  sustain  this  issue  upon 
plaintiffs  part,  evidence  was  introduced  tending  to  show  that  the 
debt  upon  which  the  judgment  purported  to  be  founded  had  beer> 
paid,  and  that,  notwithstanding  such  payment,  an  arrangement^ 
St.  Rep.,  Vol.  LXVI.        106 
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with  knowledge  on  the  part  of  the  jadgnaent  creditors,  was  by 
their  agent  entered  into,  by  which  the  judgment  was  to  be  entered 
and  execution  issued,  the  property  levied  upon  and  S0I4,  and  out 
x)f  the' proceeds  of  sale  the  judgment  debtors  were  to  secure  to 
themselves  the  benefit  of  the  property  when  bought  in,  or  a  por- 
tion of  the  proceeds  ;  that  this,  scheme  was  carried  out ;  and  tnat, 
after  the  sale,  a  portion  of  the'  amount  realized  was  paid  to  the 
judgment  debtoi'a  Ir\  addition,  there  was  furnished  evidence  of 
the  successive  steps  taken  leading  up  to  the  entry  of  the  judg- 
ment attacked,  including  the  suspicious  alteration  of  dates  appear- 
ing in  the  judgment  roll.  The  defendants  presented  evidence  on 
their  side  tending  to  show  that  the  claim  Which  was  the  basis  of 
the  judgment  had  not  been  paid,  though  they  admitted  that  they 
had  received  certain  property  from  their  debtors  to  an  amount  in 
-excess  of  their  claim,  which  they  stated,  however,  was  merely  as 
collateral  therefor,  and  not  as  payment  thereoi  In  this  connec- 
tion, the  defendants  offered  in  evidence,  as  an  exhibit,  the  paper 
in  writing,  signed  by  Saitta  &  Co.^  which  states:  *'To  satisfy  the 
amount  and  claim  due  on  the  suit  now  pending,  and  to  be  discon- 
tinued to-day,  we  hereby  assign,  transfer,  and  set  over  unto  Kor- 
ner  &  Schwal)eland  three  barrels  of  whiskey  and  one  barrel  of 
sherry  ;"  and  the  plaintiflE's  exhibit  signed  by  Korner  &  Schwabe- 
land,  which  states:  *'We  agree  to  allow  Saitta  &  Ca  to  pay  the 
sum  of  $354,  and  the  goods  now  deposited  with  us  are  to  be  re- 
turned within  three  months  on  payment  of  that  amount  due  us." 
These,  which  are  not  all  the  evidence  on  the  subject,  are  referred 
to  as  showing  that  a  question  of  fact  was  fairly  presented  as  to 
whether  or  not,  before  the  entry  of  judgment,  the  claim  upon 
which  it  was  founded  had  or  had  not  been  paid  ;  and,  this  question 
having  been  properly  presented  to  the  jury,  their  verdict  upon 
this  branch  of  the  case  is  conclusive 

As  will  be  seen  from  the  quotation  which  we  make  from  the 
charge  of  the  learned  trial  judge: 

**The  question  here,  therefore,  is  whether  the  judgment  and  exe- 
-cution  were  valid.  The  plaintiff  says  they  were  not  They  claim 
that  judgment  was  entered  against  Saitta  &  Co.  after  the  claim 
embraced  within  it  had  been  settled  and  paid.  The  defendants' 
answer  to  this  is  that  the  claim  was  not  paid.  The  contention  is 
that  the  goods  which  they  received  were  not  received  under  an 
agreement  that  they  should  be  taken  in  payment  and  satisfaction 
of  their  claim  ;  that  it  was  to  be  received  only  by  way  of  collateral, 
and  that  its  acceptance,  even  as  collateral,  was  to  depend  upon  its 
being  satisfactory ;  that,  when  received,  they  found  it  was  not 
what  it  was  represented  to  be;  and  that  they  notified  Saitta  &  Ca 
that  they  would  not  accept  it.  That,  again,  is  denied  upon  the 
other  side,  and  raises  the  question  of  fact  for  your  determination." 

The  other  question,  as  to  whether  the  judgment  was  entered  and 
the  execution  issued  for  the  purpose  of  cheating  and  defrauding 
these  plaintiffs,  and  preventing  their  executing  their  mortgage, 
was,  upon  the  evidence,  a  question  of  fact,  and,  under  proper  in- 
structions, was  submitted  by  the  court  for  the  determination  of 
the  jury.     There  was  no  exception  to  the  charge,  and,  all  the 
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questions  involved  having  been  fairly  and  clearly  presented,  the 
verdict  of  the  jury  upon  the  facts  is  conclusive. 

In  addition  to  the  question  raised  upon  the  motions  to  dismiss 
upon  the  complaint  and  the  opening,  and  when  the  testimony  of 
the  plaintiff  was  closed,  which,  as  we  have  endeavored  to  point 
out,  were  properly  denied,  the  appellants  have  pressed  upon 
our  attention  one  or  two  other  questions  which  may  be  briefly 
referred  to. 

They  insist  that  the  jury  fixed  the  value  of  the  property  as  of 
the  date  of  the  levy  by  the  sheriff,  while  the  Code  requires  that 
the  value  should  be  as  of  the  day  of  trial.  This  question  was  not 
raised  below,  nor  was  any  exception  taken  to  the  charge  of  the 
judge  upon  this  subject,  the  fact  being  that  the  judge  charged 
that  the  jury  were  to  assess  the  value  of  the  property  as  they 
deemed  it  to  be  established  by  the  evidence;  and  at  the  instance 
of  the  defendants*  counsel,  who  asked  that  the  jury  be  permitted 
to  consider  the  testimony  of  the  value  of  the  property  as  given  by 
the  deputy  sheriff  who  sold  it,  the  court  stated  that  they  could 
take  into  consideration  anything  that  was  in  evidence  upon.that 
subject  While,  therefore,  the  point  was  not  made  at  the  proper 
time,  and  is  not' now  available,  it  is  still  insisted  that  the  plaintiff, 
under  defendants*  objection,  was  permitted  to-  show  the  value  at 
the  date  when  some  of  the  goods  were  purchased,  two  or  three 
months  prior  to  the  time  of  seizure.  That  the  exceptions  thus 
relied  upon  are  not  good  either  in  form  or  substance  is  easy  of 
demonstration.  The  witness  who  purchased  the  wagons  was  on 
the^tand,  and  testified  thnt  he  had  bought  and  sold  horses  and 
wagons  before  that  time,  and  was  familiar  with  their  value ;  and, 
xifter  this  testimony  showing  his  competency,  the  question  was 
asked  him,  "  What  were  those  wagons  worth  ?  "  to  which  he  an- 
swered, *•  We  paid  $190  apiece  for  them."  Then  came  the  objec- 
t^ion  that  no  foundation  had  been  laid  for  the  question.  When 
the  questions  were  asked,  **  What  was  the  value  of  horses?  "  and, 
again,  *•  What  was  the  value  of  the  harness?"  objections  were 
made  upon  the  same  ground,  and  the  further  one  that  it  was  in- 
competent, neither  of  which  were  good. 

The  other  rulings  upon  evidence  complained  of  relate  to  con- 
versations between  one  of  the  Saittas  and  the  agent  of  Korner  & 
Schwabeland,  out  of  which  tlie  arrangement  grew  which  resulted 
in  the  fraudulent  sclienie  and  the  entry  of  the  fraudulent  judg- 
ment complained  of.  It  is  insisted  that  such  conversations  were 
not  competent  as  against  the  slieriff  or  those  indemnitors.  This 
is  but  another  way  of  urging  that  it  is  not  competent  for  the 
plaintiff  to  show  the  fraudulent  scheme  or  the  fraudulent  judg- 
ment, the  mere  statement  of  which  proposition,  it  seems  to  us,  an- 
swers itself. 

Upon  examination  of  the  record,  therefore,  we  fail  to  find  any 
merit  in  the  appeal.  We  think  that  the  judgment  was  right,  and 
should  be  affirmed,  with  costs. 

All  concur. 
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In  the  Matter  of  De  Forest. 

{Supreme  Court,  General  Term,  Firet  Department,  FOed  April  11,  1895.) 

ExBcuTORs— Accounting. 

All  the  creditors,  who  have  presented  cliiims  against  the  estate,  must  be 
cited  on  the  accounting.  The  daim  by  the  executor  that  he  has  paid  • 
creditor  and  presents  a  voucher  therefor,  is  no  excuse  for  failure  to  cite 
him. 

Motion  for  reargument 

Basius  S.  Ransom^  for  the  motion ,  aS  /S  Perry,  opposed. 

Per  Curiam. — The  appeal  in  this  matter  was  taken  from  an 
brder  of  the  surrogate's  court  directing  a  supplementary  citation 
to  all  the  creditors  of  the  estate,  including  those  whose  claims  the 
administratrix  claimed  to  have  paid  in  full.  Upon  the  argument 
of  this  appeal  the  order  of  the  surrogate  was  affirmed,  and  this^ 
motion  for  a  reargument  is  made  upon  the  ground,  apparently,, 
that  it  has  not  been  the  customary  practice  to  cite  creditors,  upon 
an  accounting,  whom  the  executor  or  administrator  claimea  to- 
have  paid  in  lull,  and  for  which  payment  the  executor  or  admin- 
istrator  presents  alleged  vouchers.  It  is  a  familiar  rule,  upon  an 
accounting  to  cite  all  legatees,  whether  vouchers  for  the  payment 
of  their  legacies  are  produced  or  not ;  and  it  is  difficult  to  see  how 
there  can  be  any  distinction  between  the  case  of  a  legatee  of  a 
decedent  and  that  of  a  creditor  of  a  decedent  Certainly,  in  the 
statute  where  the  question  of  citation  is  spoken  of  no  such  dis- 
tinction is  hinted  at     Section  2728  reads  as  follows : 

"In  either  of  the  following  cases  an  executor  or  administrator 
may  present  to  the  surrogate's  court  his  account  and  a  written 
petition  duly  verified  praying  that < his  account  may  be  judicially 
settled  ;  and  that  the  sureties  in  his  official  bond  or  the  legal  rep- 
resentatives of  such  surety  and  creditors  or  persons  claiming 
to  be  the  creditors  of  the  decedent  and  the  decedent's  husband  or 
wife,  next  of  kin  and  legatees  if  any,  or  if  either  of  these  persons 
is  dead  his  executor  or  administrator  if  any,  may  be  cited  to  at- 
tend the  settlement 

The  right  to  this  accounting  depends  upon  the  lapse  of  one  year, 
and  the  publication  of  a  notice  to  creditors.  The  surrogate,  upon 
the  presentation  of  such  a  petition,  must  i^sue  the  citation  accord- 
ingly. And  there  is  a  further  provision  that  a  creditor  or  a  person 
interested  in  the  estate,  although  not  cited,  is  entitled  to  appear  at 
the  hearing,  and  thus  make  himself  a  party  to  the  proceeding.  It 
would  seem,  therefore,  that  it  was  in  contemplation  of  the  statute 
that  all  creditors  of  the  decedent  should  be  cited,  and,  if  they  are 
dead,  their  executors  or  administrators,  if  any  there  be.  It  may 
well  be  that  where  a  creditor  has  not  presented  his  claim,  and  has 
not  thereby  intervened  in  the  proceeding,  he  may  not  be  entitled 
to  notica  But  having  intervened,  by  the  presentation  of  his  claim^ 
it  is  difficult  to  see  upon  what  theory  he  should  be  ignored  in  the 
subsequent  proceedings.  It  does  not  seem  to  be  any  answer  to  this 
suggestion  that  the  executor  claims  to  have  paid  the  creditor  ia 
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fall,  and  presents  a  voucher,  because  the  creditor,  if  he  were  al- 
lowed an  opportunity  to  do  so,  might  be  able  to  establish  that  the 
voucher  presented  was  not  his  and  that  he  had  not  been  paid.  In 
^iew  of  tne  provision  that  a  creditor  or  person  interested  in  the 
estate  is  entitled  to  appear  on  the  hearing,  and  thus  make  himself 
a  party  to  the  proceeding,  although  not  cited,  it  may  be  that  the 
failure  to  cite  the  creditor  does  not  oust  the  court  of  jurisdiction 
in  respect  to  the-  accounting.  But  it  is  manifest  that  it  is  the  bet- 
ter practice,  where  it  is  possible,  to  cite  the  parties  who  were 
interested  in  the  estate  at  the  time  of  the  death  of  the  decedent 
unless  there  is  soaie  reason  shown  why  the  ordinary  course  should 
not  be  pursued.  The  argument  that  it  is  difficult  in  manv  cases  to 
serve  a  citation  upon  all  creditors,  whether  they  have  been  paid 
or  not,  does  not  seem  to  be  entitled  to  a  great  deal  of  weight,'  be- 
cause, if  any  obstacles  exist  which  cannot  be  overcome,  undoubt- 
edly service  of  citation  may  be  dispensed  with.  The  language  of 
the  statute  does  not  seem  to  have  made  it  obligatory  upon  the  siir- 
rpgate  to  i^ue  such  citation.  But,  where  the  surrogate  has  directed 
such  a  citation  to  issue,  this  court  should  not,  except  in  a  very 
plain  case,  say  that  it  was  not  a  wise  exercise  of  power.  Parties, 
m  case  they  desire,  upon  the  payment  of  claims,  to  obviate  the 
necessity  of  serving  citations  upon  such  creditors  as  they  have 
paid,  may  very  easily  take  a  waiver  of  citation  in  the  manner  pro- 
vided for  by  the  practice  in  the  surrogate  s  court  There  does  not 
seem,  therefore,  to  be  an  v  reason  for  a  reargument,  and  the  motion 
should  be  denied,  with  $10  costs. 


John  Wyman  et  al,  as  Executors,  etc.,  Resp'ts,  v.  Ellen  C. 
Woodbury  et  al^  App^lta 

{Supreme  Court,  General  Term,  Firet  Department,  Filed  April  11, 1895,) 

1.  Wills— CoNSTKDCTioN. 

The  provision  **  I  aopoint "  a  person  named  "my  legatee  and  give  to  her 
all  not  before  speciflea  in  this,  and  request  her  to  give  as  I  may  direct  or 
sell  from  what  remains/'  gives  such  person  all  the  property  not  disposed  of 
by  the  other  clauses. 

2.  SaICE— PrKCATORT  BBqUEflT. 

The  words  in  the  above  provision  ''  to  give  as  I  may  direct  or  sell  from 
what  remains/'  do  not  create  a  precatory  trust,  where  the  testatrix  fails  to 
direct,  by  a  subsequent  testamentary  instrument,  to  whom  the  property  is 
to  be  given. 

Appeal  from  a  judgment  construing  the  will. 

September  23,  1891,  Lizzie  N.  Perkins,  aged  about  sixty  years, 
died  at  Paris,  France,  leaving  her  father,  Thomas  Harward,  her 
sole  heir  and  next  of  kin,  who  died  November  30,  1891,  aged  103 
jears,  8  months,  and  15  days,  leaving  an  estate  of  considerable 
value.  He  left  no  descendants,  and  left  a  last  will,  the  executors 
of  which  are  parties  defendant  herein.  Mrs.  Perkins  left  a  holo- 
graphic will  and  testament,  executed  January  6,  1890,  at  Paris, 
France,  by  which,  after  making  twelve  pecuniary  legacies,  amount- 
ing to  $38,000,  eleven  specific  bequests,  and  two  specific  devises, 
she  provided:  *' I  appoint   Ellon   C.Woodbury  my  legatee,  and 
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give  to  her  all  not  before  specified  in  this,  and  request  her  to  give 
as  I  may  direct  or  sell  from  what  remains.  I  appoint  John  H. 
Wyman,  L.  P.  Morton,  and  John  J.  Richardson  executors,  and 
dii-ect  that,  after  the  payment  of  my  debtd  and  sums  above-named^ 
that  they  shall  sell  bonds,  stocks,  and  other  property, -and  give  the 
money  thus  collected  to  hospitals  and  homes  for  women  in  Wash- 
ington and  New  York." 

September  22,  1892,  the  will  was  duly  admitted  to  probate  by 
the  surrogate's  court  of  the  city  and  county  of  New  York;  and 
October  3,  1892,  letters  testamentary  were  issused  thereon  to  the 
plaintifis,  who  were  nominated  in  the  will  as  executors.  Among 
the  papers  left  by  the  testatrix  was  the  following,  written  in  her 
own  hand,  and  known  in  this  litigation  as  **  Exhibit  5i" 

'*^Nell,  sell  what  you  can  of  my  things  and  giv3  the  money  to 
the  poor.  Give  of  my  paintings  to  Mrs.  Dana  -something.  Give 
'my  clothing  to  Lizzie  Pen nell  and  my  guitar.  To  Martie  Richard- 
son  the  small  set  of  silver  with  kettle,  the  large  Sevres  to  be  sold, 
money  to  be  given  to  the  poor.  Sell  the  contents  of  the  two  large 
boxes  at  Lincoln,  money  to  be  given  to  the  poor.  Give  the 
Nekaver  girls  some  of  my  paintings.  I  am  too  wild  Nell  with  the 
thought  of  death  to  do  what  I  would.  As  I  think  of  anything  I 
shall  put  it  down.  Try  to  do  as  I  would  wish.  Give  Mrs.  Dana 
my  Indian  shawls.  Florence  Matthews  the  small  silver  kettle  and 
little  cups  tea  pot     Burn  every  paper  and  family  picture." 

It  is  conceded  that  Ellen  C.  Woodbury  is  the  person  referred 
to  in  this  paper  as  **Nell."  The  testatrix  left  a  personal  estate 
inventoried  at  $129,790.24,  which  consisted  of 

Cash $2,688  U 

Furniture  and  goods 3,478  10 

Shares  of  various  corporations  and  bonds  issued  by 

various  corporations 128,624  00 

$129,790  24 

Real  estate  in  Brooklyn  valued  at $10,000  00 

Real  estate  in  Newport  (specifically  de- 
devised  to  Florence  Matthews)  yalued 

at 6,000  00 

Real   estate  in  Washington  (specifically 
devised  to  Ellen  C.  Woodbury)  valued 

at 2,600  00 

.18,600  00 

Total  estate,  real  and  personal $148,390  24 

At  special  term  it  was  held  that  the  legacy  of  one  thousand 
dollars  to  "the  poor  of  Bath'*  was  void  for  uncertainty ;  and  that 
the  legacy  of  $4,000  to  '^the  American  Hospital,  if  erected  in 
Paris,"  was  void  because  no  such  institution  was  in  existence  at 
the  death  of  the  testatrix.  It  was  also  held  that  the  devise  and 
bequest  to  Ellen  C.  Woodbury,  and  to  her  executors,  by  the 
clauses  above  quoted,  were  void  "  for  want  of  intrinsic  certainty 
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and  extrinsic  application  f  and  that  the  residue  of  the  testatrix's 
estate  passed  to  her  father,  Thouias  Harward,  sole  heir  and  next 
of  kin.     ^ 

WiUiam  G,  ChocUe^  for  app'lt  Ellen  C.  Woodbury ;  James  D, 
Fessenden,  for  respts  the  executors  of  Lizzie  N.  Perkins;  Daniel 
O.  BoUins,  for  resp'ts  the  executors  of  Thomas  Harward  ;  B.  D. 
Silliman^  for  resp't  Greenwood  Cemetery ;  Edmund  KeUy,  for 
resp't  Dr.  Labadie  Lagrave. 

FoLLETT,  J. — The  plaintiflEs,  executors  of  Lizzie  N.  Perkins, 
have  not  espoused  the  cause  of  any  of  the  litigants,  and  do  not 
contend  for  any  particular  interpretation  of  the  will,  but  simply 
ask  the  court  to  construe  it  so  they  may  be  relieved  from  liability. 
Ellen  C.  Woodburv  has  appealed  from  the  whole  of  the  judgment, 
but  in  fact  she  challenges  only  thatpart  of  it  adjudging  to  be  void 
the  clause :  "  I  appoint  Ellen  C.  Woodbury  my  legatee,  and  give 
to  her  all  not  before  specified  in. this,  and  reauest  her  to  give  as  I 
may  direct  or  sell  from  what  remains."  The  sole  question  dis- 
cussed at  the  bar  of  this  court,  and  the  only  one  involved  on  this 
appeal,  is  whether  Ellen  C.  Woodbury  is  the  residuary  legatee  of 
the  testatrix,  and  entitled  to  all  of  her  estate  not  le^Uy  devised 
and  bequeathed,  or  are  the  executors  of  her  father,  who  was  the 
sole  next  of  kin,  entitled  to  the  residuum  ?  The  two  clauses  quoted 
in  the  statement  which  preceeds  this  opinion  are  the  last  ones  in 
the  will,  but  a  residuary  clause  may  be  the  tirat,  the  last,  or  an  in- 
termediate one,  and  it  is  quite  immaterial  what  its  position  may 
be,  provided  it  was  the  intention  of  the  testator  by  it  to  dispose  of 
all  of  his  property  not  devised  or  bequeathed  in  other  parts  of  the 
will.  Fleming  v.  Burrows,  1  Russ.  276,  5  Law  J.  Ch.  115.  The 
position  in  the  will  of  such  a  clause  may  sometimes  aid  to 
interpret  it  or  the  other  provisions,  but,  if  the  intent  of  the  testa- 
tor is  manifest,  its  position  will  not  affect  its  validity.  The  ques- 
tions in  this  case  are :  (1)  Did  the  testatrix  intend  to  give  all  of 
her  property  not  disposed  of  by  the  other  clauses  of  her  will  to 
Ellen  C.  Woodbury  ?  (2)  In  case  that  was  her  intent,  is  the 
language  used  by  her  sufficient,  under  the  rules  of  law,  to  carry 
the  residuum  to  Miss  Woodbury?  (3)  Do  the  words,  "  and  request 
her  to  give  as  1  may  direct  or  sell  from  what  remains,''  create  a 
precatory  trust?  It  is  perfectly  clear  that  the  testatrix  did  not  in- 
tend to  die  intestate  as  to  any  part  of  her  estate.  It  is  manifest 
that  she  did  not  intend  that  any  part  of  her  estate  should  go  to 
her  next  of  kin,  her  father, — a  centenarian,  and  more,  who,  as  it 
appears  by  his  will,  had  a  considerable  estate,  the  pecuniary  be- 
quests therein  amounting  to  more  tli^n  $90,000,  $o4,000  being 
left  to  charitable  corporations.  Neither  did  she  intend  that  all  of 
the  avails  derived  from  the  sales  of  ''  bonds,  stocks,  and  other  prop- 
erty "  should  be  divided  among  "  hospitals  and  homes  for  women 
in  Washington  and  New  York,"  because  her  pecuniary  bequests, 
amounting  to  $38,000,  exceeded  the  value  of  all  of  her  estate, 
other  than  her  **  bonds  and  stocks,*'  most  of  which  she  specifically 
devised  and  bequeathed.  The  fact  that  the  testatrix  did  not  in- 
tend to  bequeath  to  Ellen  C.  Woodbury  her  "  bonds,  stocks,  and 
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other  property,"  directed  by  tjie  final  clause  to  be  sold  and  the 
avails  given  to  hospitals  and  homes,  is  not  decisive  of  the  question 
whether  the  testatrix  intended  that  Miss  Woodbury  should  be  the 
residuary  legatee,  because  it  often  happens. that  a  residuary  clause 
"Carries  to  such  a  legatee  lapsed  devises  and  bequests,  and  property 
which  the  testator  intendea  and  attempted  to  give  to  others,  but 
failed  by  reason  of  the  invalidity  of  the  provisions  by  which  the 
intention  was  attempted  to  be  effectuated.  But,  when  it  is  doubt- 
ful whether  the  testator  intended  to  give  the  residuum  of  his  estate 
to  a  particular  person,  all  of  the  clauses  of  the  will  may  be  con- 
;iidered  as  bearmg  on  the  question  of  intent  It  was  shown  that 
Miss  Woodbury  was  the  intimate  friend  and  companion  of  the 
testatrix,  to  whom,  when  the  latter  was  "  wild  with  the  thought  of 
death,"  she  appealed  to  "  burn  every  paper  and  family  picture," 
and  to  dispose  of  many  of  her  articles  of  personal  property  as  di- 
rected, ana  to  "  try  to  do  as  I  would  wish."  The  clause  under 
consideration  begins:  "I appoint  Ellen  C.  Woodbury  my  legatee, 
and  give  all  not  oefore  specified  in  this,"  etc.  This  language  was 
designed  to  express  an  intent  then  existing  in  the  mind  of  the  tes- 
tatrix. What  was  it?  Clearly  not  to  give  to  Miss  Woodbury  a 
particular  sum,  for  none  is  mentioned,  nor  to  make  a  specific  be- 
quest oi*  devise,  for  no  property,  real  or  personal,  is  specified ;  and 
so  if  the  testatrix  had  an  intent,  as  we  must  presume  she  had,  we 
are  driven  to  the  conclusion  that  her  intent  was  to  give  her  what 
remained  after  paying  her  debts,  and  satisfying  the  particular 
legacies  and  devises  made  by  the  will.  The  last  word  of  the  fol- 
lowing sentence  is  not  meanmgless:  "  And-  give  as  I  may  direct 
or  sell  from  what  remains."  **  Remains"  plainly  refers  to  some 
part  of  her  estate.  What  part?  Manifestly  to  the  part  left  un- 
disposed of  by  the  other  clauses  of  her  will.  "  Remains,"  in  this 
connection,  denotes  "residua"  This  brings  us  to  the  second  ques- 
tion, is  .the  language  employed  sufficient,  under  the  rules  of  law, 
to  carry  the  residuum  to  Miss  Woodbury  ? 

The  words,  "  I  appoint  A.  my  legatee,"  or  "  I  nominate  A.  my 
legatee,"  of  a  sum  specified,  or  of  the  residue  of  my  estate,  carries 
to  him  the  sum  specified,  or  the  residue,  as  effectually  as  though 
the  formal  and  more  usual  words,  "  I  bequeath  to  A.  a  sum  speci- 
fied, or  the  residue  of  my  estate,"  had  been  used.  Spark  v.  Pur- 
nell,  Hobart,  75 ;  layler  v.  Web,  Style,  801 ;  Jackson  v.  Kelly,  2 
Ves.  Sr.  285 ;  Parker  v.  Nlckson,  1  De  Gex,  J.  &  S.  177 ;  Waite 
V.  Combes,  5  De  Gex  &  S.  676 ;  Hughes  v.  Prichard,  6  Ch.  Div. 
24 ;  Laing  v.  Barbour,  119  Mass.  523 ;  Succession  of  Ehrenberg, 
21  La.  Ann.  280.  "No  particular  mode  of  expression  is  necessary 
to  constitute  a  residuary  legatee  It  is  sufficient  if  the  intention 
of  the  testator  be  plainly  expressed  in  the  will ;  that  the  surplus 
of  his  estate,  after  payment  of  debts  and  legacies,  shall  be  talcen 
by  a  person  there  designated."  2  Williams,  Ex'rs(7th  AnL  Ed.) 
801,  and  cases  cited  ;  1  Jarm.  Wills  (6th  Am.  Ed.)  724  ei  seq,, 
and  cases  cited.  If  so  intended,  the  word  "bequest"  will  pass 
real  estate,  and  the  word  "devise"  will  carry  personalty.  Cole  v. 
Covington,  86  N.  C.  295 ;  WilliaTus  v.  McGomb,  3  Ired.  Eq.  450; 
Laing  v.  Barlour,  supra;  Estate  of  Pfuelb,  48  Gal.  643  ;  Jackson 
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V.  Kelly ^  supra;  Hughes  v.  Pritchardy  supra;  Trust  Co,  v.  Smithy 
€2  Hun,  494 ;  64  St  Eep.  134 ;  1  Williams,  Ex'rs  (7th  Am.  Ed.) 
S4 ;  1  Jarm.  Wills  (6th  Am.  Ed.)  693,  697.  The  clause  under 
consideration  is  sufficient  in  law  to  devise  and  bequeath  the  re- 
siduary estate  to  Ellen  C.  Woodbury. 

This  brings  us  to  the  third  Question,  does  the  clause  create  a 
precatory  trust?  The  testatrix  did  not  direct  Miss  Woodbury  to 
give  or  sell  any  part  of  the  property  devised  and  bequeathed  to  ner. 
The  clause  implies  that  she  may  make  a  direction,  but  she  never 
did  by  a  subsequent  testamentary  instrument,  and  a  trust  is  not 
<3reated.  In  re  0' Haras  Willy  95  N.  Y.  403 ;  In  re  Kelemans 
Will,  126  id.  73 ;  36  St  Rep.  390.  The  judgment  should  be  af- 
iirmed,  except  the  part  which  declares  to  be  void  the  clause :  "  I 
appoint  Ellen  C.  Woodbury  my  legatee,  and  give  to  her  all  not 
before  specified  in  this,  and  request  ner  to  give  as  I  may  direct  or 
sell  from  what  remains."  This  part  of  the  judgment  should  be  re- 
versed, and  the  executors  directed  to  pay  and  transfer  to  Ellen  C. 
Woodbury  all  of  the  testatrix's  estate  not  held  to  have  been  legally 
devised  and  bequeathed  by  the  judgment  of  the  special  term.  Miss 
Woodbury  havmg  appealed  from  the  whole  of  the  judgment,  the 
Oreenwood  Cemetery  and  Dr.  Labadie  Lagrave  were  justified  in 
appearing  in  this  court  to  sustain  their  bequests.  The  plaintiffs 
Ellen  C  Woodbury,  the  executors  of  Thomas  Harward,  the  Green- 
wood Cemetery,  and  Dr.  Labadie  Lagrave  are  entitled  to  costs, 
payable  out  of  the  estate. 

All  concur. 

The  People  ccc  rel  Hbcker-Jones-Jbwell  Milling  Com- 
pany, App'lts,  V,  Edward  P.  Barker  et  al,  as  Commissioners 
et  al,  Resp'ts. 

{Supreme  Court,  General  Term,  First  Department,  Filed  AprU  11,  1895,) 

1.  Taxes— Review. 

Matters,  not  presented  to  the  assessors  on  the  application  to  them  for  the 
correction  of  the  assessment,  will  not  be  considered  on  a  proceeding  to  re- 
Tlew  the  assessment. 

2.  Same— Foreign  CORPORATION. 

Debts,  incurred  by  a  foreign  corporation  in  acquiring  the  capital  em- 
ployed in  this  state,  will  be  deducted  from  such  capital  in  its  assessment. 

Appeal  from  an  order,  dismissing  the  writ  of  certiorari. 
John  M.  Bowers,  for  app'lt;  James  if.  Ward,  for  resp'ts. 

O'Brien,  J. — The  writ  was  sought  under  chapter  269  of  the 
Laws  of  1880,  to  review,  vacate,  set  aside,  or  modify  the  assessed 
valuation  of  the  personal  estate  of  the  relator  levied  by  the  com- 
missioners of  taxes  of  the  city  of  New  York  for  the  year  1894,  at 
the  sum  of  $2,313,000.  This  amount  was  arrived  at  by  the  com- 
missioners from  a  statement  filed  with  them,  in  which  the  relator 
showed  that  it  was  a  corporation  organized  under  the  laws  of  the 
state  of  New  Jersey,  having  its  principal  office  at  Jersey  City;  and, 
for  the  purpose  of  showino;  its  condition  for  the  purpose  of  assess- 
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ment  in  this  state,  it  is  alleged  that  its  total  gross  assets  wei-e  $8,- 
466,919,  and  its  total  liabilities,  $4,020,500.  Of  the  total  gross 
assets  there  were  in  the  state  of  New  York  at  the  said  dale  the 
following  assets,  and  none  other: 

Real  estata $453,800  00 

Machinery  and  tools 600,000  00 

Mercantile  stock,  etc 1,669,650  00 

Office  furniture , . , .  8,500  00 

Horses  and  trucks. .-. 32,000  00 

Cash : 2,912  90 

Total $2,766,862  90 


The  commissioners  instituted  no  inquiry  to  controvert  the  infor- 
mation furnished  by  the  relator  itself,  but  they  justify  their  assess- 
ment upon  the  statement  so  furnished,  and  from  the  total  assets 
as  given  deducted  the  assessed  value  of  the  real  estate,  visi  $453,- 
800,  holding  that  the  balance,  $2,313,060.90,  was  subject  to  taxation. 
It  appeared  that  the  machinery,  tools,  office  furniture,  horsas,  and 
trucks  were  acquired  in  exchange  for  the  stock  and  bonds  secured 
by  mortgage  issued  by  the  corporation,  the  bonds  amounting  to 
$1,680,000;  that  its  iriaebtedness,  exclusive  of  mortgage  liens,  was 
$1,520,500;  and  that  the  mortgage  liens  more  than  covered  the 
entire  value  of  the  property  acquired  by  the  issuing  of  mortgage 
bonds  and  stock.  The  relator  insists  that  the  sum  of  $730,000  was 
the  only  sum  ever  invested  by  it  in  business  in  the  state  of  New 
York ;  that  all  its  other  personal  property  within  this  state  was 
obtained  for  its  bonds  and  stock  in  the  manner  stated.  Further 
to  analyze  the  statement  would  tend  to  prove  that  the  relator,  on 
the  date  named,  was  insolvent;  but  it  is  unnecessary  to  go  into 
that  question  here,  since  the  matter  to  be  decided  is  the  amouni 
the  relator  has  invested  in  business  in  this  state.  If  the  mortgage 
indebtedness  and  the  indebtedness  exclusive  of  the  mortgage  liens 
are  just  offsets,  or  if  so  much  of  it  as  was  incurred  in  this  state  in 
the  purchase  of  property  is  to  be  deducted,  then  it  is  evident  that 
the  conclusion  of  the  commissioners  are  erroneous,  because  it  dots 
not  appear  that  they  had  anything  before  them  upon  which  to  make 
the  assessment  other  than  the  statement  of  the  relator;  for,  as  held  in 
the  case  of  People  ex  rel.  Edison  Electric  Illuminating  Co.  v.  Barker,, 
139  N.  Y.  55;  54  St  Rep.  444,  where  the  proofs  presented  by  the 
relator  are  full,  uncontradicted,  and  credible,  and  it  does  not 
appear  that  the  commissioners  had  or  acted  upon  any  other  infor- 
mation, a  refusal  of  the  commissioners  to  decide  in  accordance  with 
such  statement  amounts  to  legal  error.  It  appearing,  therefore, 
that  the  coinmissionei*s  did  not  act  upon  any  other  information  than 
that  furnished  by  the  relator,  they  could  not  disregard  such  infor- 
mation and  act  capriciously  or  arbitrarily :  and  where,  as  here, 
they  did  not  show  that  they  had  any  different  information,  it  will 
be  presumed  that  their  deductions  were  based  upon  that  furnished. 
On  the  other  hand,  it  has  been  held  in  People exrel  Oerman  Ijook- 
ing  Glass  Plate  Go.  v.  Barker,  75  Hun,  6  ;  57  Sl  Rep.  1,  that  the 
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statement  thus  submitted  is  conclusive  upon  the  relator,  and  can- 
not, even  if  shown  to  be  false,  be  corrected  by  proof  on  a  reference 
to  reduce  or  cancel  the  assessment ;  and  that  case  is  also  authority 
for  the  further  proposition,  which  has  been  affirmed  in  many  of 
these  proceedings,  that  no  grievance  will  be  considered  upon  such 
a  proceeding  not  urged  upon  the  assessors  in  application  to  them 
for  the  reduction  and  correction  of  the  assessment  under  review. 

This,  we  think,  disposes  of  the  claim  made  by  relator  that  it  was 
entitled  to  offer  evidence  showing  how  much  of  its  indebtedness 
was  due  on  account  of  the  acquisition  of  its  New  York  assets  or 
incurred  in  the  purchase  thereof,  it  having  made  an  application 
upon  the  return  of  the  writ  to  the  court  below  to  receive  such  evi- 
dence. It  is  true  that  section  4,  chap.  269,  of  the  Laws  of  1880,  con- 
fers upon  the  court  power  to  take  evidence  or  appoint  a  referee 
for  that  purpose  whenever  it  is  necessary  for  the  proper  disposi- 
tion of  the  proceeding.  In  this  case,  however,  we  think  the  testi- 
monv  proposed  to  be  offered  by  the  relator  tending  to  prove  the 
indeotedness,  if  it  was  thereby  sought  to  vary  or  contradict  the 
statement  made  to  the  commissioners,  was  improper,  and,  as  we 
think  it  will  appear  upon  a  considerationof  the  question  involved, 
wholly  immaterial. 

It  is  insisted  by  the  relator  that  the  sum  invested  in  this  state 
was  the  surplus  of  its  assets  in  this  state  after  deducting  the  in- 
debtednes  incurred  by  it  in  the  acquisition  of  such  assets.  The 
statute  under  which  the  assessment  was  levied  is  in  this  language. 

"All  persons  and  associations  doing  business  in  this  state  of 
New  York  as  mercliants,  bankers  or  otherwise,  either  as  principals 
or  partners,  whether  special  or  otherwise,  and  not  residents  of  this 
state,  shall  be  assessed  and  taxed  on  all  sums  invested  in  ftny 
manner  in  said  busmess  the  same  as  if  they  were  residents  of  this 
state,  and  said  taxes  shall  be  collected  from  the  property  of  the 
firms,  persons  or  associations  to  which  they  severally  belong." 

Tliis  has  been  construed  in  several  recent  cases,  and  whether 
they  are  controlling  upon  the  questions  here  raised  can  be  more 
clearly  determined  when  we  state  the  position  assumed  by  the  re- 
lator. In  addition  to  the  proposition  already  advanced,  we  have 
the  further  claim  that,  on  the  face  of  the  statement  filed,  the  as- 
sessment could  not  have  been  made  at  a  greater  sum  than  $780,- 
000,  which  it  is  claimed  was  the  entire  amount  of  cash  capital  ever 
invested  in  its  business  in  the  state  of  New  York  ;  that,  without 
inquiry  as  to  what  proposition  of  its  general  indebtedness  should 
be  offset  against  its  New  York  items,  the  assessment  could  not 
have  been  made  at  a  greater  sum  ;  and  that  it  was  due  to  the  error 
of  the  court  below  in  refusing  to  permit  evidence  to  be  introduced 
showing  how  much  of  its  indebtedness  was  on  account  of  the  ac- 
quisition of  its  New  York  assets,  or  incurred  in  he  purchase 
thereof,  that  the  assessment  now  claimed  to  be  erroneous  was 
made. 

All  these  different  propositions,  however,  at  last  resolve  them- 
selves down  to  the  question  whether  or  not  it  was  witliin  the  right 
of  the  commissionei-s  to  assess  and  tax  all  sums  invested  in  any 
mariner  in  the  business  of  the  relator  in  this  state,  without  giving 


Digitized  by 


Google 


?! 


862  New  York  State  Keporter,  Tor..  66.       [Sup.Ct 

it  credit  for  the  indebtedness  incurred  in  purchasing  the  assets  or 

>roperty  going  to  make  up  the  amount  invested  in  this  state. 

["his,  as  we  understand  it,  was  the  precise  question  presented  in 
'People  ex  rel  Thurber-  Whyland  Co.  v.  Barker, Ail  N.  Y.  118; 56 
St  Bep.  586.  There,  as  here,  the  relator  was  a  foreign  corpora- 
tion, and  complained  of  the  amount  of  its  assessment  because  its 
indebtedness  was  not  deducted  therefrom.  There  the  amount  in- 
vested in  this  state,  exclusive  of  imported  goods  in  original  pack- 
ages (which  were  exempt  from  taxation),  was  stated  to  be  $750,- 
000,  while  it  owed  in  New  York  city  a  total  indebtedness  of  $1,- 
218,90442.  Referring  to  section  1,  chap.  37,  Laws  of  1855,  the 
cou  rt  §ays : 

*'We  are  of  the  opinion  that  this  act  does  not  contemplate  the 
deduction  of  debts  from  the  sums  invested  in  this  state  by  nonres- 
idents. As  the  person  is  a  nonresident,  it  is  to  be  assumed  that 
he  will  at  the  place  of  his  domicile  have  all  of  what  might  be 
termed  his  equities  adjusted,  and  that,  if  entitled  to  it  anywhere, 
it  will  beat  such  domicile  that  he  will  claim  and  be  allowed  the 
right  to  have  such  deduction.  *  *  *  In  a  general  way,  it  may 
be  said  that  he  (that  is,  a  resident)  is  to  be  charged  with  all  his 
'pei*sonal  property,  and  from  that  total  he  may  deduct  his  debts. 
This  cannot  DC  done  in  the  case  of  a  nonresident,  although  it  may, 
as  we  may  assume,  be  done  at  his  domicile.  All  that  we  are  to 
do  is  to  assess  and  tax  the  sum  here  invested,  and  the  equities 
must,  as  we  have  said,  be  adjusted  at  the  domicile  of  the  person. 
The  assessment  of  a  domestic  corporation  is  made  after  a  deduc- 
tion for  debts,  because  its  capital  and  surplus,  are  to  be  assessed  at 
their  actual  value,  which  cannot  be  arrived  at  without  considering 
ancT  deducting  debts:  A  foreign  corporation  is  not  to  be  thus  taxed, 
and  no  inquiry  is  made  as  to  the  actual  value  of  such  capital  or 
surplus,  and,  as  such  value  is  not  assessed  or  taxed,  the  debts 
should  not  be  deducted  from  specific  property  here  invested." 

In  support  of  the  view  that  the  sum  invested  is  to  be  regarded 
as  the  surplus  after  deducting  the  indebtedness,  we  are  referred  to 
the  case  of  Clark  v.  Bailey,  12  Blatchf.  156,  Fed.  Cas.  No.  2,814 
There  a  statute  of  the  United  States  was  involved  which  in  many 
respects  was  dissimilar  to  the  act  of  1855 ;  and  even  if  there  were 
some  clashing  between  the  two  decisions,  which  we  do  not  con- 
cede, we  are  bound,  in  passing  upon  our  own  statute,  to  follow 
the  construction  that  has  been  given  to  it  by  our  highest  court, 
which  we  think  is  the  construction  that  would  be  given  to  it  were 
that  statute  under  consideration  in  the  courts  of  the  United  States. 

The  claim  advanced  by  the  relator  that  the  sum  actually  in- 
vested in  business  in  this  state  is  only  to  be  ascertained  by  daluct- 
ing  from  the  total  gross  assets  invested  in  business  in  this  state  the 
debts  of  the  corporation  or  the  liens  upon  its  investments  in  busi- 
ness within  this  territorial  jurisdiction,  we  regard  as  having  been 
finally  disposed  of  by  the  court  of  appeals  in  People  ex  rel,  Thur- 
htr-  Why  land  Co.  v.  Barker,  supra. 

The  order  appealed  from,  therefore,  should  be  affirmed,  with 
costs. 

All  concur. 
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Kate  Ryan,  Administratrix,  etc.,  Resp't,  v.  Mayor,  Aldermen 
AND  Commonalty  op  the  CitV  of  New  York,  App*It 

{Supreme  Court,  General  Term,  First  Departments  Filed  April  11,  1898.) 

MaBTEK  and  servant — DlSCHARGB. 

Where  the  plaintiff's  intestate,  who  had  been  appointed  an  inspector  of 
masonry  by  the  defendant,  performed  his  duties  as  such  for  a  short  pe- 
riod when  the  dividon  engineer  informed  the  chief  engineer  that  he  bad 
ordered  such  intestate  to  report  under  suspension,  whereupon  the  chief 
engineer  communicated  with  the  board  of  commissioners,  which  a  few 
days  later  demanded  the  resignation  of  the  intestate,  who  never  afterwards 
performed,  or  offeied  to  ^rform,  any  work,  the  question  whether  the  de- 
mand for  his  resignation  is  equivalent  to  a  discharge  is  one  for  the  jury^ 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff  directed  bv  the  court,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

e/.  7!  Mahney  for  appUt ;  E,  0.  Delaney^  for  resp't. 

Van  Brunt,  P.  J. — This  action  was  brought  to  recover  the 
sum  of  $3,120,  alleged  to  be  due  the  plaintiff's  intestate  for  ser- 
vices performed  as  inspector  of  masonry  upon  the  new  aqueduct 
from  October  24,  1887,  to  December  24,  1889.  The  complaint 
alleges  the  appointment  by  the  aqueduct  commissioners  of  the  city 
of  New  York  on  the  8th  of  June,  1887,  of  the  said  Byan  as  in- 
spector of  masonry,  to  supervise  and  inspect  the  work  of  construc- 
tion of  the  new  aqueduct,  at  a  salary  of  $120  per  month;  and, 
further,  that  the  plaintiff  entered  upon  said  employment,  and 
faithfully  performed  al!  the  duties  and  services  required  of  him, 
from  the  8th  day  of  June,  1887,  to  the  24th  day  of  December,  1889, 
when  he  was  dismissed  ;  that  there  was  paid  to  him  for  his  ser- 
vices a  certain  sum;  and  that  there  remained  due  to  him  the  sum 
of  $3,120.  The  answer  admitted  the  appointment,  but  denied 
that  Ryan  had  performed  services  from  the  8th  of  June,  1887,  to 
24th  December,  1889,  and  alleged  the  discharge  of  said  Ryan  on 
the  24th  of  October,  1887,  and  that  he  had  performed  no  work 
since  that  time. 

The  evidence  showed  the  appointment  as  xidmitted,  and  that 
Ryan  served  from  the  time  of  such  appointment  until  the  24th  of 
October,  1887,  and  had  been  paid  for  such  services.  On  the  25th 
of  October,  1887,  the  division  engineer  wrote  to  the  chief  engineer 
that  he  had  ordered  said  Ryan  to  reporc  to  him  under  suspension. 
Thereupon  the  chief  engineer  communicated  with  the  board  of 
aqueduct  commissioners,  and  on  the  28th  of  October,  1887,"  the 
resignation  of  Ryan  was  demanded  from  him,  and  he  ceased  there- 
after to  do  any  work  uqon  the  aqueduct.  There  is  evidence  that 
since  this  time  Ryan  never  reported  for  duty,  although  one  wit- 
ness upon  the  part  of  the  plaintiff  swore  to  having  seen  him  sub- 
sequently upon  the  work.  Ryan,  however,  made  repeated  appli- 
cations for  reinstatement,  which  applications  were  denied.  Upon 
this  state  of  the  evidence,  the  defendant  asked  to  go  to  the  jury 
upon  the  question  as  to  whether  it  was  the  undei-standing  of  both 
of  these  parties  that  the  communication  to  Ryan  was  his  discharge. 
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The  court  denied  this  motion,  and  directed  a  verdict  for  the 
plaintiflE,  which  was  excepted  ta  It  seems  to  us  that  this  was  ci  - 
ror.  The  right  to  recover  under  a  contract  for  senrices  depends 
upon  the  rendition  of  those  services,  or  upon  an  oflEer  to  serve  and 
a  refusal  to  accept  the  same.  "We  have  been  unable  to  find  in 
this  case  any  evidence  whatever  upon  the  part  of  Ryan  that  he 
offered  his  services  subsequent  to  his  claimed  discharga  All  his 
efforts  were  to  be  reinstate<l.  From  this  circumstance  the  jury 
would  have  a  right  to  infer  that  Ryan  understood,  and  the  aque- 
duct commissioners  intended,  that  their  communication  should 
opemte  as  a  discharge.  The  fact  of  their  subsequent  resolution 
dismissing  Ryan  from  service  was  evidently  brought  about  by  cer- 
tain decisions  which  had  been  made  I'especting  suspensions,  and 
offers  but  a  very  slight  clue  as  to  the  intention  with  which  the 
previous  communications  were  made.  As  already  su^ested,  it 
seems  to  be  evident  that  Ryan  understood,  when  his  resignation 
was  called  for,  that  his  place  was  vacant,  as  it  does  not  appear 
that  he  tendered  any  services  at  all  thereafter,  but  made  continual 
applications  for  reinstatement  We  think  that  the  defendant  had 
a  right  to  go  to  the  jury  for  the  purpose  of  having  them  determine 
from  this  evidence  as  to  what  was  understood  by  these  parties  by 
the  action  which  had  been  taken. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event 

All  concur. 

James  S.  Bearns,  Resp't,  v,  Howard  E.  Burras,  App'lt 

{Supreme  Court,  OenercU  Tei^m,  First  Department^  Filed  AprU  11,  1895.) 

Deposition— Discovery  and  inspection. 

An  application  by  a  partner,  after  the  dissolution  of  the  firm,  for  an 
examination  of  the  Arm  books  will  be  denied,  where  the  copartner  offered 
to  altow  him  to  examine  them  at  his  office  or  at  the  office  of  his  counsel 
and  he  had  refused  the  offer  without  sufficient  reason. 

Appeal  from  an  order,  denying  a  motion  for  the  discovery  and 
inspection  of  books. 

C.  E,  O'Connor;  for  appUt;  John  R  Dos  PassoSy  for  resp*t 

Van  Brunt,  P.  J. — A  partner  has  the  right,  undoubtedly,  not- 
withstanding the  dissolution  of  the  partners(hip,  to  examine  the 
books  of  the  concern  at  any  reasonable  time  and  place,  because 
they  are  as  much  his  property  as  tliat  of  his  copartner ;  and,  if 
there  had  been  a  refusal  upon  the  part  of  the  copartner  to  allow 
the  moving  party  in  this  action  to  examine  the  books,  it  would 
have  been  the  duty  of  this  court  to  have  afforded  him  facility  for 
so  doing.  But  it  appeai-s  that  the  party  moved  against  offered 
to  allow  the  moving  party  to  examine  the  books  in  question  either 
at  his  office  or  at  the  office  of  his  counsel,  which  offer  the  moving 
party  refused,  upon  the  ground  that  the  relations  between  the 
plaintiff  and  the  defendant  and  between  the  plaintiff^s  attorney 
and  the  defendant  are  not  of  a  character  which,  would  permit 
the  defendant  with  comfort  to  accept  the  courtesies  which  might 
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be  extended  to  him  by  either  office,  and  that  the  plaintiflTs  attor- 
neys are  well  aware  of  this  fact  We  do  not  think  that  this  is  any 
sufficient  excuse  for  coming  to  the  court  and  presenting  an  appli- 
cation, as  a  matter  of  right,  for- the  examination  of  the  books. 
There  is  no  ground  except  a  mere  matter  of  punctilio  at  the  foun- 
dation of  this  motion.  The  courts  have  sufficient  serious  business 
to  engross  their  time,  and  cannot  permit  a  party,  simply  for  the 
purpose  of  gratifying  his  fancy,  to  call  upon  its  powers  to  get  in 
some  way  more  pleasing  to  him  that  which  is  freely  offered  to  him. 
We  think,  therefore,  that  the  court  below  was  justified  in  denying 
the  motion,  as  being  entirely  unnecessary  and  without  merit 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

All  concur. 

Thomas  McCann,  by  Guardian,  eta,  App'lt,  v,  James  Mathison 

et  aL,  Resp^ts. 

{Brooklyn  City  Court,  General  Term,  Filed  April  2S,  1895.) 

Mastbb  and  servant— Minor. 

A  master  is  not  liable  for  injury  to  an  infant  servant  sustained  in  operat- 
ing a  dangerous  machine,  where  the  risks  are  open  and  apparent  to  such 
servant. 

II,  K  Woods  {EI,  B,  Birdsallj  of  counsel),  forapp'lt;  Jackson 
Jk  Burr,  for  resp'ts. 

Clement,  0.  J. — This  case  comes  before  us  on  an  appeal  from 
a  judgment  of  nonsuit,  and  therefore  there  is  no  dispute  as  to  the 
facts.  The  plaintiff,  who  was  then  fourteen  yeara  of  age,  on  Au- 
gust 2,  1893,  at  seven  o  clock  in  the  morning,  sought  work  at  the 
cooperage  factory  of  defendants,  in  this  city.  The  foreman  put 
him  at  work  o^  a  buzz  saw.  He  was  shown  how  to  saw  staves, 
which  were  twelve  or  fourteen  inches  long,  in  two  pieces,  crosswise. 
Plaintiff,  after  working  three  or  four  hours,  involuntarily  allowed 
his  left  hand  to  come  in  contact  with  the  saw,  and  as  a  result  the 
thumb  and  two  fingers  were  cut  off.  There  was  nothing  concealed 
about  the  saw,  and  its  rapid  movement  was  open  and  apparent 

The  case  or  Crown  v.  Orr,  140  N.  Y.  450,  is  directly  in  point 
in  favor  of  the  contention  of  defendants,  except  in  that  case  the 
plaintiff  was  nineteen  years  of  age,  and  had  worked  around  the 
planing  machine  on  which  he  was  injured  for  three  weeks.  In  the 
case  of  Ogky  v.  3files,  139  N.  Y.  458 ;  54  St.  Eep.  711,  the  plaint- 
iff was  injured  on  a  buzz  saw.  At  the  time  he  was  sixteen  years 
of  age,  and  had  previously  worked  on  a  saw  for  some  time.  The 
<;ourt  of  appeals  held  that  the  case  should  have  been  dismissed. 
In  Bucklei/  v.  Manufacturing  Co.,  113  N.  Y.  540;  23  St.  Rep.  618, 
the  plaintiff  was  a  boy  of  the  age  of  only  twelve  years,  and  had 
worked  two  full  days  in  the  factory,  and  sustained  an  injury  by 
a  fall  on  a  dangerous  machine.  The  court  here  held  that  it  is  not 
negligence  simply  to  employ  a  minor  of  the  age  of  twelve  years 
on  a  dangerous  machine;  also  that,  if  the  danger  is  open  and  ap- 
parent, the  minor  takes  upon  himself  the  usual  risks,  in  the  same 
manner  as  an  adult.  In  white  v.  Lithographic  Co,,  131  N.  Y.  631; 
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43  St  Rep.  312,  the  plaiatiff  was  thirteeu  years  of  age,  and  wa» 
injured  in  a  factory  after  an  employment  of  three  months.  Judge 
Earl  there  said,  page  635,  131  N.  Y.,  "the  rule  of  law  laid  down 
is  that  the  omission  by  the  employer  of  instructions  in  such  a  case 
does  not  impose  upon  him  liability,  provided  the  boy  knew,  by 
experience  or  observation,  the  nature  of  the  machine,  and  the  dan- 
gers to  be  apprehended  therefrom,  and  so  we  held  in  Hidcey  v. 
Taaffe,  105  N.  Y.  26 ;  6  St  Rep.  426."  •  It  is  clear,  as  matter  of 
fact,  that  a  buzz  saw  is  a  dangerous  machine,  and  that  its  dangers 
are  open  and  apparent  to  an  adult,  and,  under  the  authorities  cited, 
to  a  minor.  Vve  hardly  think  that  an  opinion  was  necessary  in 
this  case,  as  the  authorities  in  the  court  of  appeals  are  very  plain 
on  the  points  involved,  but  have  written  our  views  out  of  respect 
to  the  learned  counsel  for  the  appellant  It  follows  that  the  judg- 
ment and  order  denying  new  trial  must  be  affirmed,  with  costs. 
Osborne,  J.,  concurs. 


Louis  Strube,  as  Executor,  eta,  Prflf,   v.  Delia  Lkutzbach^ 

Deft 

(Brooklyn  City  Court,  General  Term,  Filed  April  22,  1895.) 

Will— Power  to  sell. 

Where  testator,  after  giving  a  pecuniary  legacy  which  absorbed  all  the 
personal  property,  directs  the  balance  of  the  estate  to  be  equal Iv  divided 
among  his  children  and  gives  the  executor  full  power  to  sell  said  estate  to 
his  b^t  knowledge,  a  general  power  in  trust  to  sell  the  real  estate  is  given 
to  the  executor. 

Controversy  submitted  without  action  on  an  agreed  statement 
of  facts. 

W.  W,  Butcher,  for  prflf ;  John  R  WoUers  {Stephen  B,  Jacobs, 
of  counsel),  for  deft 

Van  Wyck,  J. — This  is  a  submission  under  section  1279  of 
the  Code  of  Civil  Procedure.  The  will  of  Philip  Leutzbach  gives^ 
$800  to  his  daughter  Theresa,  directs  the  balance  to  be  divided 
equally  between  his  three  mitior  children,  Therese,  William,  and 
Frederick,  and  appoints  the  plaintiflf,  Strube,  his  executor,  giving 
him  full  power  to  sell  said  estate  to  his  best  knowledge.  He  left 
$800  in  personal  estate,  and  the  balance  in  real  estate.  Does  this 
will  give  the  executor  good  power  to  sell  real  estate?  is  the  ques- 
tion we  are  called  upon  to  answer.  We  think  it  is  manifest  that 
a  general  power  in  trust  is  confided  to  the  executot  to  sell  the 
real  estate,  with  a  clearly  implied  duty  imposed  upon  him  of  divid- 
ing the  proceeds  therefrom  equally  between  these  three  minor 
children.  Kinnier  v.  Rogers,  42  N.  Y.  531.  if  the  defendant  is 
correct  in  his  contention  that  this  power  clause  creates  a  benefi- 
ciary power  in  favor  of  plaintiff,  Strube,  vesting  an  absolute  es- 
tate in  him  as  the  donee  of  the  power,  we  are  satisfied  Strube, 
after  conveying  as  executor,  would  be  estopped  from  thereafter 
setting  up  any  claim  to  the  same  in  his  ow'n  right 

Plaintiff  is  entitled  to  judgment,  with  costs. 

All  concur. 
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ANNiri  De  G.  Van  Sickle,  as  Administratrix,  eta,  App'lt,  v, 
Atlantic  Avenue  Railroad  Company,  Resp't 

{.Brooklyn  City  Court,  General  Term,  Filed  April  fSe,  1896.) 

1.  Mabtbr  AND  BBRYAMT— Risk. 

Where  a  servant  knows  whether  an  appliance  is  defective  but  has  never 
complained  of  its  condition  as  unsafe  or  dangerous,  nor  of  a  felk>w-servant 
as  incompetent  or  negligent,  he  must  be  deemed  to^  liave  assumed  volun- 
tarily any  risks  resultmg  from  the  use  of  the  appliance  or  the  employment 
of  such  co-servant. 

2.  Samb. 

The  evidence  was  held,  in  this  case,  insufficient  to  charge  the  company 
with  negligence. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
general  term  in  the  first  instance. 

Horace  Graves^  for  pl'fiE ;   Tracy ^  Boardman  &  Plait,  for  deft. 

Osborne,  J. — Plaintiffs  intestate  had  been  in  defendant's  eru- 

J)loy  for  some  eighteen  or  nineteen  years  prior  to  his  decease,  and 
or  the  past  four  or  five  years  had  been  foreman  of  the  repair 
shop  of  the  Bergen  Street  Line  of  defendant,  located  on  Bergen 
street,  at  the  termination  of  that  line,  and  having  "charge  of  the 
fixing  and  repairing  of  the  cars  and  of  the  depot,  ancT  looking 
after  the  depot  in  general,  as  regards  repairs;"  and  in  the  absence 
of  James  J.  Roddy,  the  superintendent,  deceased  had  general  charge 
of  the  depot  At  the  termination  of  this  line,  on  Bergen  street, 
and  on  the  northerly  side  of  the  street,  was  its  car  house,  which 
connected  with  the  tracks  on  the  street  by  a  tongue  switch.  A 
short  distance  further  east  was  a  cross-over  switch,  used  for  trans- 
ferring cars  from  the  southerly  or  up  track  to  the  northerly  or 
down  track.  On  January  10,  1891,  tne  day  that  plaintiff's  intes- 
tate met  his  death,  he  was  engaged  in  repairing  a  cur  (No.  11) 
which  was  standing  on  the  northerly  or  down  track  on  Bergen 
street,  with  its  rear  end  overlapping  the  switch  leading  into  the 
car  house.  One  Thomas  Roddy,  a  young  man  also  in  defendant's 
employ,  got  on  car  No.  40,  standing  on  the  southerly  tracjc,  and 
started  to  drive  it  up  to  the  cross-over  switch,  with  a  view  of  trans- 
fering  it  to  the  northerly  or  down  track.  After  driving  about 
two  car  lengths,  his  car  took  the  switch  leading  into  the  car  house, 
ran  up  against  the  car  which  deceased  was  working  upon,  and  the 
head  of  deceased  was  crushed  between  the  drip  rails  of  the  two 
oars,  causing  his  death. 

Plaintiff  brings  this  action  to  recover  damages  for  causing  her 
intestate's  death ;  claiming  that  it  was  due  to  the  negligence  of  de- 
fendant in  maintaining  said  tongue  svvitcli  in  a  defective  condi- 
tion, and  also  in  the  employment  of  said  Thomas  Roddy,  who,  slie 
claims,  was  an  incompetent  servant.  On  the  trial,  plaintiff  ad- 
duced evidence  tending  to  show  that  this  U)ngue  switch  was  in  bad 
condition,  in  that  the  tongue  of  tlie  svvitcli  was  worn  down  to  a 
point  below  the  level  of  the  rail,  and  that  the  pin  holding  one  end 
of  the  tongue  was  so  loose  that  a  wagon  running  over  the  switch, 
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or  an^  striking  of  the  rail  by  a  car,  would  jar  the  tongue  from 
one  side  to  the  other,  so  as  to  open  the  switch,  and  that  this  al- 
leged defective  condition  had  existed  for  six  months  prior  to  the 
accident  Defendant  introduced  evidence  tending  to  show  that 
the  switch  was  in  good  condition,  and  that  there  were  no  such 
defects  in  it  as  plaintiff  claimed;  and  the  switch  itself  was  pro- 
duced in  court  tor  inspection,  and  it  was  shown  that  it  was  in  the 
same  condition  as  when  plaintiflfs  intestate  was  killed,  and  that 
no  repairs  had  been  made  on  it  since  that  tima  Defendant  fur- 
ther proved  that  the  practice  as  to  blocking  this  switch  was  as 
follows : 

"  In  case  of  blocking  a  switch,  if  the  block  was  out  of  the 
switch,  we  would  go  in,  or  send  some  one,  to  get  Joe  (deceased)  to 
get  the  block  ready ;  and  he  would  go  out,  and  put  it  in  the 
switch.  Sometimes  he  would  put  a  block  of  iron  in  it,  which  was 
a  nut  If  he  didn't  have  a  nut,  he  would  put  a  block  of  wood  in 
it  If  it  was  not  a  block  of  wood,  we  woula  put  a  piece  of  rubber 
in  it  But  it  was  invariably  a  block  of  iron — a  large  nut — which 
was  put  into  that  switch.  He  (deceased)  did  the  blocking.  Some- 
times a  block  would  remain  there  for  a  week, — for  a  month,  some- 
times; a  block  of  iron.  Other  times  it  would  be  lost,  by  the  con- 
ductor taking  it,  and  forgetting  to  put  it  back  in  the  open  switch. 
When  it  was  discovered  that  the  block  was  not  in  the  switch,  they 
went  to  Joe,  and  Joe  brought  the  block  there,  and  placed  one  in 
place  of  the  one  that  had  been  lost  or  went  astray." 

It  was  also  testified  to  by  Superintendent  Roddy  that  on  the 
evening  before  the  accident  the  switch  was  blockea,  and  that  he 
drove  over  it  on  the  morning  of  the  accident,  and  that  it  was  in 
perfect  condition.  It  further  appeared  that,  when  a  conductor 
wanted  to  run  a  car  from  the  car  track  into  the  car  house,  it  was 
his  "duty  to  get  off  the  back  of  his  car,  and  go  to  the  front,  where 
the  switch  is,  and  take  the  block  of  wood,  turn  the  switch,  and  tell 
the  driver  to  drive  into  the  car  house ;  after  the  car  has  passed 
over  the  switch,  to  turn  the  switch  back  to  its   proper  place,  and 

f>lace  the  block  there  again,  where  he  had  taken  it  out '  It  was 
urther  shown  that  deceased  had  received  positive  orders  from  the 
superintendent  to  take  all  cars  that  needed  repairing  into  the  car 
ahof),  ami  repair  them  there,  so  that  "there  would  be  no  danger  of 
accidents." 

On  the  question  of  the  alleged  negligence  of  the  defendant  in 
employing  an  incompetent  servant  it  was  shown  by  a  witness  for 
the  plaintiff  that  the  young  man,  Thomas  Roddy,  who  was  driv- 
ing the  car  No.  40  at  the  time  it  took  the  switch,  was  about  seven- 
teen or  eighteen  years  old ;  that  he  had  been  employed  around  the 
depot  about  ten  years,  and  had  been  driving  cars  around  there  for 
three  or  four  years  before  the  accident;  that  he  also  acted  as  tow 
boy,  drove  cars  down  to  the  shop,  and  brought  horses  from  the 
stable.     And  this  witness  further  testified : 

*'  I  have  seen  Roddy  transfer  these  cars  from  one  track  to  the 
other,  as  he  was  doing  this  time,  probably  a  hundred  timea  I 
have  seen  Van  Sickle  (deceased)  working  around  there  while 
Roddy  was  doing  this  work  of  which  I  have  spoken,  frequently." 
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At  the  close  of  all  the  evidence  a  motion  to  dismiss  the  com- 
4)laiiit  was  granted  by  the  learned  trial  judge,  on  the  ground  that 
there  was  no  proof  that  the  switch  was  dosed  when  the  car  left  the 
track,  and  on  the  further  ground  |hat,  if  the  switch  was  defective, 
it  was  apparent  to  any  one  who  worked  on  the  premises,  and  that 
the  deceased  assumed  the  risk  ;  and  oh  the  ground  that  the  driver 
was  not  incompetent,  and,  even  if  he  was  incompetent,  it  was 
known  to  the  deceased,  and  he  assumed  the  risk  of  working  in  the 
neighborhood.  T)ie  learned  counsel  for  the  plaintiff  asked  to  go 
to  the  jury  on  the  questions  of  contributory  negligence  and  negli- 
gence of  the  defendant,  and  excepted  to  the  refusal  to  submit  the 
case  to  the  jury,  and  the  exceptions  taken  were  directed  to  be 
heard  in  the  first  instange  at  the  general  term.  This  case  is  now 
before  us  on  those  exceptions. 

After  a  careful  examination  of  this  case,  we  are  of  the  opinion 
that  plaintiff  tailed  to  sustain  her  cause  of  action.  It  was  her  duty 
to  show,  afl&rmatively  not  alone  the  freedom  of  deceased  f^om 
contributory  negligence,  but  also  that  his  death  was  due  solely  to 
the  negligence  of  the  defendant ;  and,  in  default  of  her  so  doing, 
defendant  was  entitled  to  a  dismissal  of  the  complaint  Rose  v. 
Railroad  Co.,  58  N.  Y.  217,  222.  It  is  plain  that  the  collision  of 
the  cars  which  caused  the  death  of  plaintiff  s  intestate  was  due  to 
one  of  two  causes, — either,  firstly,  that  the  switch  in  question  was 
left  open  through  the  negligence  of  the  deceased,  or  some  other 
employe  of  the  defendant;  or,  secondly,  that  at  the  time  of  the  acci- 
dent the  switch  was  closed,  and  that  by  reason  of  its  defective 
condition  it  was  opened  by  the  passage  of  the  car,  and  the  collision 
resulted  which  caused  the  death  of  plaintiff's  intestate.  There  is 
no  evidence  whatever  that  this  switch  was  closed  at  the  time  of 
the  happening  of  the  accident,  even  though  it  was  not  blocked ; 
and  a  verdict  based  on  the  claim  of  the  plaintiff  that  the  collision 
of  the  cars  was  due  only  to  the  defective  condition  of  the  switch, 
and  to  its  being  opened  by  the  jar  of  the  car,  would  necessarily  be 
based  on  speculation.  The  evidence  is  plain,  clear,  and  uncontra- 
<licted  that  deceased  was  in  the  habit  of  providing  the  block  or 
iroa  nut  with  which  to  block  the  switch,  and  that  when  one  was 
lost  or  mislaid  he  was  applied  to,  and  furnished  another,  and  that 
it  was  the  duty  of  the  conductor  taking  a  car  into  the  car  house  to 
unblock  and  opeu  the  switch,  and,  then,  after  his  car  had  passed 
over  the  switch,  to  close  and  again  block  it  There  is  nothing  to 
show  but  that  this  switch  was  left  open  by  some  conductor  after 
taking  a  car  into  the  car  house.  For  aught  that  appeal's  to  the 
contrary  in  the  evidence,  it  is  iust  as  likely  that  the  switch  was 
left  open  as  that  it  was  jarred  open.  If  left  open,  then  it  was 
dearly  negligence  on  the  part  of  a  fellow  servant,  and  in  that 
event  defendant  would  not  oe  liable.  To  have  submitted  this  case 
to  the  jury  on  the  contention  of  the  plaintiff  that  the  switch  was 
jarred  open,  in  the  absence  of  any  evidence  that  it  was  closed  be- 
fore the  car  approached  it,  would  simply  call  upon  the  jury  to  con- 
jecture what  the  real  situation  was. 

But  even  if  we  conceded,  for  the  sake  of  the  argument,  that  the 
death  of  plaintiff's  intestate  was  due  solely  to  the  defective  condi- 
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tion  of  the  switch,  or  that  it  was  due  in  part  to  that  cause  and  in 
part  to  the  incompetency  of  Roddy,  the  driver  of  the  car,  we  stilk 
fail  to  see  how  plaintiflf  could  be  entitled  to  recover.  Deceased 
was  an  old  employe  of  the  defendant,  a  railroad  mechanic,  and 
thoroughly  familiar  with,  and  constantly  working  about,  this 
switch,  and  also  equally  familiar  with  Roddy  and  his  method  of 
doing  the  work  he  was  called  upon  to  perform.  If,  as  claimed  by 
plain tiflE,  this  switch  was  defective,  none  knew  it  better  than  de- 
ceased ;  and  there  is  no  pretense  that  be  ever  complained  of  its- 
condition  as  unsafe  or  dangerous,  or  of  Roddy  as  an  incompetent 
or  negligent  servant  Under  those  circumstances,  deceased  must 
be  deem^  to  have  voluntarily  assumed  any  risks  resulting  from 
the  use  of  the  switch  or  the  employment  .of  Roddv.  Sioeeney  v. 
Envelope  Co.,  101  N.  Y.520;  Olbson  v.  Railroad  Co.,  63  id.,  449; 
Lunning  v.  RaUroad  (jo.,  49  id.,  521;  Williams  v.  Railroad  Co. 
116  id.,  628;  27  St  Rep.  760;  piunkeit  v.  Donovan,  36  Stl 
Rep.  91. 

The  exceptions  taken  to  the  admission  of  evidence  at  folios  68,, 
69,  and  72  have  no  m^rit,  and  do  not  call  for  any  discussion. 

For  the  reasons  above  stated  the  exceptions  of  the  plaintiff 
should  be  overuled,  and  judgment  directed  for  defendant, '  with 
costa 


Arrowitz  Wolfe  et  al,  Resp'ts  v.  Edward  C.  Horn  ei  oL^ 

App'lta. 

{Neto  York  Common  Pleas,  Qeneral  Term,  FUed  April  i,  1896.) 

1.  Appeal—Notice. 

A  notice  of  appeal  sufficiently  shows,  without  naming  them;  which  of 
several  defendants  appeals,  where  one  of  them  did  not  appear  or  an- 
swer and  Uie  others  appealed  and  litigated  the  issues. 

2.  Same. 

An  error  in  the  referee's  conclusions  of  law  and  the  Judgment  appealed 
from,  which  is  prejudicial  to  one  defendant  alone,  does  not  afford 
adequate  ground  K)f  the  reversal  of  the  judgment  with  regard  to  the  other 
defendants. 

8.  Mechanic's  lien— Breach  op  contract. 

A  mechanic's  lien  cannot  he  obtained  for  damages  caused  by  a  breach  of 
contract. 

Appeal  from  a  judgment  in  favor  of  jplaintiff& 

Tlios.  OCallaghan,  Jr.,  for  appUts;    W.  W.  Culver,  for  resp'ts. 

BiscHOFF,  J. — The  action  was  brought  to  foreclose  a  lien 
claimed,  pursuant  to  the  provisions  of  the  mechanic's  lien  law 
(chapter  342,  Laws  1885,  and  chapter  316,  Laws  1888),  against' 
the  defendants  Horn  and  Smith,  as  owner  and  contractors,  and  the 
defendant  Dow,  as  owner  only,  for  a  balance  owing  of  the  fair 
and  reasonable  value  of  services  rendered  and  materials  furnished 
in  the  making  of  certain  improvements  upon  the  premises  descri- 
bed in  the  complaint  Agreeably  to  the  notice  contained  in  the 
record,  the  appeal  from  the  judgment  entered  was  taken  by  "the 
defendants,"  without  naming  them.     The  defendant  Dow,  how* 
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ever,  did  not  answer  the  complaint,  or  otherwise  appear  in  the  ac- 
tion. No  proposed  findings  of  fact  or  conclusions  of  law  on  his 
behalf  were  presented  to  the  referee.  Neither  do  any  exceptions 
to  the' referee's  decision  appear  to  have  been  Uiken  by  the  said  de- 
fendant. The  defendant^  Horn  aiwi  Smith  alone  litigated  the 
issues  upon  the  trial  The  judgment  against  the  defendant  Dow, 
therefore,  was  rendered  upon  his  default  to  appear  and  defend ; 
and,  as  no  appeal  will  lie  from  such  a  judgment,  Code  Civ.  Proc. 
§  1294;  Kell^  v.  Feldtnan,  2  Misc.  Rep.  179 ;  49  St.  Rep.  718,  it 
is  obvious  that  the  appeal  was  intended  to  be  taken  by  the  defend- 
ants Horn  and  Smith  only. 

The  judgment  entered  appears  upon  inspection  to  be  of  doubt- 
ful validity  with  regard  to  the  defendant  Dow.  It  is  nowhere  con- 
ceded, nor  has  the  referee  found,  that  Dow  assumed  payment  for 
the  plaintiflE's  work,  or  assented  to  the  making  of  the  improve- 
ments. Upon  what  authority  then,  are  the  plaintiffs  entitled 
either  to  personal  judgment  against  Dow,  or  to  a  lien  upon  his  in- 
terest in  the  premises  as  owner?  Laws  1885,  chap.  342,  §  1;  Mosher 
v.  Lewis,  64  St  Rep.  117.  He  was  not  to  be  subjected  to  the 
costs  ensuing  upon  the  litigation  of  the  issues,  since  he  did  not 
defend,  and  the  liability  was  not  a  joint  one.  Holler  v.  Apa,  47 
St  Rep.  485.  Error,  however,  in  the  referee's  conclusions  of  law, 
and  thq  judgment  appealed  from,  which  is  prejudicial  to^the  de- 
fendant Dow  alone,  does  not  afford  adequate  ground  for  the  re- 
versal of  the  judgment  with  the  regard  to  the  defendants  Horn 
and  Smith.  By  such  error  the  two  last-mentioned  defendants  are 
in  no  sense  aggrieved^  Code  Civ.  Proc.  §  1294,  Bia^shenk  v, 
Stokes,  7  Misc.  Rep.  692,  694;  57  St  Rep.  704. 

The  answer  presenting  the  issues  litigated  also  interposed  a 
-counterclaim  for  the  the  plaintiffs'  alleged  breach  of  contract. 
No  reply  appears  to  have  been  made  to  this  counterclaim.  None 
is  contained  in  the  record,  and  no  point  because  of  its  omission 
was  made  on  the  trial.  We  are  therefore  to  consider  the  issues  as 
they  were  tried  and  determined  by  the  referee  with  the  consent  of 
the  parties.  Muldoon  v.  Blackwe%  84  N.  Y.  646.  The  complaint 
alleged,  and  the  answer  admitted,  that  on  or  about  the  29th  day  of 
March,  1892,  the  plaintiffs  and  the  defendants  Horn  and  Smith, 
the  latter  being  at  the  time  lessees  of  the  premises,  entered  into  a 
contract  whereby  the  plaintiffs  agreed  to  do  certain  plumbing 
work,  and  the  defendants  Horn  and  Smith  agreed  to  pay  therefor 
$1,010,  in  three  installments, — $800,  $300,  and  $410,  respectively, 
— as  the  work  progressed.  It  was  further  alleged  in  the  com- 
plaint that,  upon  the  maturity  of  the  first  installment  the  defendants 
omitted  payment  thereof,  that  the  plaintiffs  thereupon  declined  to 
proceed  with  the  completion  of  the  work;  that  the  defendants  Horn 
and  Smith  thereupon  paid  the  sum  due,  and  requested  the  plain- 
tiffs to  proceed;  that  acting  upon  such  request,  the  plaintiffs  re- 
sumed the  work,  and  were  thereafter,  before  the  maturity  of  the 
second  and  third  installments,  prevented  by  the  defendants  Horn 
and  Smith  from  completing  it;  that,  at  the  time  when  the  plaintiffs 
were  so  prevented,  the  fair  and  reasonable  value  of  work  actually 
done  was  $438.23,  of  which,  after  crediting  the  defendants  Horn 


Digitized  by 


Google 


865  New  York  State  Reporter,  Vol.  66.     [N.Y.C.P. 

and  Smith  with  the  $300  paid,  there  remained  due  and  owing  $138.- 
23;  and  that  on  June  29,  1892,  the  plaintiffs  fil«?d  their  notice, 
claiming  the  lien  for  the  foreclosare  of  which  this  action  was 
brought. 

That  the  facts  admitted  and  those  alleged  as  aforesaid,  if  proved^ 
entitled  the  plaintiffs  to  a  recovery  against  the  defendants  Horn 
and  Smith,  is  indisputable.  Flaherty  v.  Miner,  123  N.  Y.  882; 
33  St  Rep.  681 ;  Whelan  v.  Ansonia  Clock  Co.,  97  N.  Y.  293. 
The  answer  denied  any  breach  of  the  contract  on  the  part  of  the 
defendants  Horn  and  Smith,  and  that  the  work  done  by  the 
plaintiffs  was  of  the  value  as  claimed.  As  a  counterclaim,  the 
answer  alleged  that  the  plaintiffs  committed  a  breach  of  the  con- 
tract in  having  failed  to  complete  the  work,  to  the  damage  of  the 
defendants  Horn  and  Smith  in  the  sum  of  $502.01.  Regarding 
the  reply  as  waived  and  the  counterclaim  as  denie<l,  Muldoon  v. 
Blackwell,  supra,  the  questions  presented  to  the  referee  for  his  de- 
termination were:  first,  wbetner  the  plaintiffs  or  the  defendants 
Horn  and  Smith  committed  ji  breach  of  the  contract ;  and,  sec- 
ondly, it  the  defendants  Horn  and  Smith  were  guilty  of  such  a 
breach,  the  amount  of  the  plaintiffs*  damages  recoverable  in  this 
action,  or,  if  the  plaintiffs  were  guilty  of  the  breach,  the  amount 
of  the  defendants  Horn's  and  Smith's  damages.  The  evidence 
adduced  by  the  parties  in  support  of  their  several  and  respective 
contentions  created  but  a  conflict,  which  it  was  the  referee's  prov- 
ince to  determine.  Sufficient  appears  in  the  reconl  in  support  of 
every  essential  allegation  of  the  complaint  No  such  inconsist- 
encies appear  on  the  part  of  the  plaintiffs,  nor  is  the  evidence  ad- 
duced by  them  so  tainted  by  improbability  that  we  may  say  that 
the  preponderance  of  the  evidence  was  with  the  defendants. 
Brown  v.  Stdlivan,  1  Misc.  Rep.  161  ,*  48^ St  Rep.  685 ;  i&fke  v. 
Skfke,  5  Misc.  Rep.  406 ;  55  St  Rep.  388.  Hence,  the  referees 
determination  of  the  facts  is  conclusive  upon  us.  Baird  v.  Mayor, 
eta,  96  N.  Y.  567.  Obviously,  the  determination  that  the  de- 
fendants Horn  and  Smith  prevented  the  plaintiff's  performance 
precluded  the  former's  recovery  upon  their  alleged  counter- 
claim. 

It  is  contended  by  the  appelants  that  the  referee  erred  in  his 
refusal  to  credit  them  with  certain  expenditures  made  after  the 
breach  of  contract  had  occurred.  These  expenditures,  it  is  true, 
had  the  contract  been  completely  performed,  would  have  had  to 
be  borne  by  the  plaintiffs.  In  support  of  the  referee's  conclusions 
in  this  respect,  it  is,  however,  only  necessary  to  point  out  that  the 
action  was  not  to  recover  damages  for  the  profits  prevented,  but 

Eroceeded,  on  the  part  of  the  plaintiffs  as  well  as  of  the  defendants 
[orn  and  Smith,  as  one  to  recover  upon  a  quantum  meruit,  for  the 
services  actually  rendered  and  the  materials  actually  furnished; 
for  in  no  other  aspect  of  the  action  and  of  the  issues  litigated  coukl 
the  plaintiffs  have  supported  their  claim  of  a  lien,  the  statute  fail- 
ing to  afford  such  a  lien  for  damages  accruing  from  a  prevention 
of  a  performance  of  a  contract  for  services  and  materials,  and 
limiting  it  to  the  services  rendered  and  the  materials  furnished  in 
the  making  of  improvements  and  repairs.    Laws  1885,  chap.  342 ; 
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Dermisioun  v.  McAllister,  4  K  D. , Smith,  729;  Miner  v.  EoyU  4 
Hill,  198;  Hoyt  v.  Miner,  7  Hill,  524;  Mojyan  v.  Taylor,  24  St 
Kep.  60. 

Other  exceptions  taken  by  the  appellants  to  rulings  upon  evi- 
dence disclose  no  justification  for  reversal  of  the  judgment  It 
should  therefore  l>e  affirmed  as  to  the  defendants  Horn  and  Smith, 
with  costs. 

All  concur.  

Elwood  S  Hand,  Resp't,  v.  Francis  Callaghan,  App'It 

(New  York  Common  Pleat,  General  Term,  Mled  March  16,  1896,) 

1.  Appeal— Dismissal. 

A  motion  to  dismiss  an  appeal  must  be  made  on  eiglit  days'  notice. 

2.  Same. 

a  motion  to  dismiss  an  appeal  from  the  New  York  district  court  for 
defects  in  the  appeal,  service  of  notice  or  failure  to  file  the  return,  must  be 
made  at  the  special  term  of  the  common  pleas. 

8.  Same— NoncB  of  aaoumbnt. 

The  failure  of  the  appellant  to  serve  a  notice  of  argument  is  by  itself  n» 
ground  for  dismissing  an  appeal. 

Motion  to  dismiss  an  appeal. 
Chas.  De  Hart  Brower,  for  app'lt ;  Charles  A,  Walson^  for  resp't. 

Daly,  C.  J.-^Motion  by  respondent  to  dismiss  appeal  for  (1) 
failure  to  serve  a  proper  notice  of  appeal ;  (2)  failure  to  file  a  re- 
turn as  required  by  law  ;  (3)  failure  to  serve  a  notice  of  argument 
The  appeal  is  from  a  judgment  of  a  district  court  rendered  May 
10,  1894,  and  the  judgment  was  satisfied  on  execution.  The  no- 
tice of  appeal  was  served  June  2,  1894,  and  the  return  of  the  just- 
ice was  nied  November  13,  1894.  Neither  party  has  placed  the 
cause  on  the  general  term  calendar,  and  the  motion  to  dismiss  the 
appeal  is  made  on  five  days'  notice.  The  motion  must  be  denied 
because  a  notice  of  motion  of  five  days  is  insufficient  Code,  §  780  ; 
Sdlters  v.  Slieppard,  11  Wkly.  Dig.  189.  An  additional  reason 
for  denying  it  is  that  motions  to  dismiss  appeals  from  district 
courts  for  defects  in  the  appeal  or  service  of  notice  thereof,  or  for 
failure  to  file  return,  must  be  made  at  the  special  term.  Rules  9 
aad  11  of  the  Common  Pleas  ;  Rules  of  Courts  of  Record,  1888, 
p.  374.  Failure  of  appellant  to  serve  notice  of  .argument  is  by 
Itself  no  ground  for  dismissing  an  appeal.  Respondent,  having 
given  notice  of  argument,  should  have  placed  the  cause  on  the 
general  term  calendar,  and  brought  the  appeal  to  a  hearing.  No- 
tice of  argument  may  be  given  for  the  additional  term  in  April 
next,  and  a  note  of  issue  filed  therefor. 

This  motion  is  denied,  with  $10  costs  to  appellent  to  abide  event 
of  appeal. 

All  concur. 
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The  People  ex  rel  Central  Stameing  Company,  Resp't,  v. 

Edward  P.  Barker  ei  al^  as  ^Commissioners,  etc.,  Applts. 

{dupreme  (hurt,  Otn&ral  Term,  Fir$t  Depa/rtmerU,  Filed  April  II,  1896,) 

TaXBS— AS8E88MRWT. 

After  an  assessment  has  been  reduced  upon  an  application  of  a  corpora* 
tion,  it  cannot  be  increased  without  twenty  days'  notice  to  the  applicant. 

Appeal  from  an  order  reducing  the  assessment 

David  J,  Dean,  for  app'lts  ;  Charles  U.  Beckett^  for  resp't 

Per  Curiam. — It  is  conceded  that,  after  the  assessment  books 
were  opened  for  correction  and  review,  the  relator  applied  for  a 
reduction  of  the  assessment  made  against  it,  which  was  granted  by 
the  tax  commissioners,  and  the  assessment  reduced  from  $500,000 
to  $221,158.  Subseauently,  and  without  notice,  upon  evidence 
satisfactory  to  tliem,  the  assessment  was  increased  to  $857,468.13. 
This,  we  think,  was  eiTor,  because,  having  corrected  the  assess- 
ment, they  were  without  authority  to  thereafter  increase  is,  except 
upon  twenty  days*  notice  to  the  relator.  Laws  1882,  chap.  410, 
§819. 

The  order  should  be  affirmed,  with  $10  costs  and  printing  dis- 
bui'sements.  

Edward  H.  Swan,  Jr.,  Resp't,  v.  Long  Island  Bailroad  Com- 
pany, App'lt 
(Supreme  Court,  Qeneral  Term,  First  Department,  Filed  April  11,  1896.) 

Appeal— ExcEBarvE  verdict. 

Where  a  verdict  i$  set  aside  an  excessive,  a  second  verdict,  on  the  same 
or  no  stronger  evidence,  for  a  greater  amount  will  be  also  set  aside. 

Appeal  from  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
W.  C.  Beecher,  for  app'lt ;    Wilhelmus  Mynderst^  for  resp't 

Per  Curiam. — Upon  the  last  trial,  plaintiff  recovered  a  verdict 
for  $20,538.07.  On  the  former  trial  the  jury  awarded  the  plaintiff 
$12,500,  and  this  court  decided  that  that  was  excessive.  Swan 
V.  Railroad  Co.^  61  St  Rep.  28.  It  is  not  claimed  by  the  respond- 
ent that  the  present  case,  in  any  of  its  essential  features,  is  stronger 
in  favor  of  the  plaintiff,  upon  the  question  of  damages,  than  that 
presented  by  the  former  record  on  appeal ;  and  while  an  examin- 
ation of  the  record  confirms  the  claim,  by  reason  of  the  time  that 
had  elapsed,  th^t  the  injuries  were  serious,  we  regard  the  case  as 
not  quite  so  strong  for  plaintiff  as  upon  the  first  trial.  Upon  the 
second  trial  no  evidence  was  given  of  doctors'  bills,  nor  was  there 
anything  to  show  how  plaintiff's  injuries  had  affected  his  ability 
to  get  about  and  enjoy  himself,  upon  both  of  which  points  evidence 
was  presented  at  the  former  trial.  In  this  state  of  tne  record,  con- 
sistency requires  that  the  judgment,  which,  upon  similar  evidence, 
is  almost  double  tiie  one  that  was  set  aside  as  excessive,  should 
not  be  affirmed.  Unless,  therefore,  the  plaintiff  will  stipulate  to 
reduce  the  verdict  to  $10,000,  it  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 
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Memoranda  of  cases  in  which  no  opinions  were  written. 

Albany  Bbasb  &  Ibon  Co.,  App'lt,  v.  Ohaklbs  H.  Hoffman,  RsspX 

Sup.  Ct..  4  Z>.,  May  24,  1895. 
No  opinion.    Order  affirmed  on  the  opinion  of  Uie  court  below,  with  $10 
costs  and  disbursements. 

David  Aldridoe,  as  Superintendent  of  Poor,  Resp't,  v,  Mabt  Walkbb, 

App'lt 
Sup.  Ct.,  4  D.,  November.  1894. 
No  opinion.    Judgment  modified  by  reducing  the  recoverv  of  damages  to 
$708,  and,  as  modified,  affirmed,  with  costs  of  appeal  to  appellant. 

Joseph  Amo,  Resp!t,  v.  Adirondack  Sanitarium  Co.,  App'lt 
Sup.  Ct.,  3  D.,  May  24,  1895. 
No  opinion.    Order  affirmed,  with  costs  and  disbursements. 

Joseph  J.  Bach,  Resp't,  d.  Charles  R.  Skenner,  Applt 
Sup.  Ct.,  8  D.,  May  24,  1895. 
No  opinion.    Order  affirmed,  with  costs  and  disbursements. 

Nicholas  J.  Barrt,  Resp't,  «.  Bridget  Gibbons,  Applt. 
Sup.  Ct.,  8  D.,  May  29.  1895. 
No  opinion.    Order  affirmed,  with  costs  and  disbursements. 
Matter  of  Board  of  Street  Openino. 
Matter  of  Guarino. 
Sup.  Ct.,  1  D.,  May  17.  1895. 
No  opinion.    Reference  ordered  to  Frederick  S.  Wait  to  take  proai,  and 
report  with  his  opinion. 

BoYDEN  f>.  Baldwin  et  al. 
N.  Y.  C.  C,  April  9,  1895. 
Motion  for  a  reargument. 

Ehrlich,  C.  J.— This  cause  was  not  argued  at  the  preceding  term,  but  sub- 
mitted on  account  of  the  failure  of  the  appellants  to  complv  with  one  of  the 
rules  of  the  court  which  provides  that  the  appellant  shall  furnish  to  each  of 
the  three  judges  composing  the  general  term,  at  least  four  days  before  the 
meeting  thereof,  one  copy  of  the  printed  case  on  appeal.  The  appellants 
have  excused  their  failure  to  comply  with  the  rule,  and,  as  the  case  is  one  of 
some  importance,  a  reargument  will  be  ordered,  provided  the  appellants, 
within  ten  days,  pay  to  the  attorney  for  the  respondent  $10  costs;  in  default  of 
which  payment  the  motion  will  be  denied,  with  $10  costs.  In  this  particular 
instance,  and  to  prevent  any  possible  injustice,  the  order  indicated  will  be 
made. 

Brooklyn  El.  R.  Co.,  App'lt,  v.  Bertha  Metzobr,  Resp't. 
Sup.  Ct.,  2  D.,  May  18.  1895. 
Hoadly,  Lauterbach  A  Johnaon,  for  app'lt;  John  A.  Taylor,  for  resp't 
CuLLEN,  J. — I  vote  to  affirm  without  opinion. 

Brooklyn  El.  R.  Co.  tj.  William  C.  J.  Voea. 
Sup.  Ct.,2D.,  May  13,  1895. 
No  opinion.    Order  affirmed,  with  costs. 

William  Brown  et  al.,  Resp'ts,  v.  Lodema  M.  Crabb,  Applts. 
Sup.  Ct..  4  D.,  November,  1894. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 
Matter  of  Brown's  Estate. 
Sup.  Ct..  4  D..  November.  1894. 
Edwin  Maples  and  Oscar  Maples,  Resp'ts;  Lydla  M.  Brown,  Applt. 
No  opinion.    Decree  of  surrogate's  court  reversed,  with  costs  to  the  appel- 
lant against  the  respondents  personally.    See  1  Brad.  R.  L.  9,  Abbott  v.  Ckirran, 
«8  N.  Y.  663;  Code  Civ.  Proc.  §  2591. 

St.  Rep.,  Vol.  LXVI.        109 
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William  Burns,  App'lt,  v.  Edward  A.  Matthews,  Be^'U 
Sup.  Ct.,  4D.,  November,  1894. 
No  Opinion.    Judgment  and  order  affirmed,  with  costs. 
Jambs  Busby  v,  £dward  A.  Jenks. 
Sup.  Ct.,  2  D..  May  13,  1895, 
No  opinion.    Judgment  affirmed,  with  costs. 
Butler  r.  Brown. 
Sup.  Ct..  2  D.,  May  18,  1895. 
Louis  8.  PhiUip*t  for  app'lt;  EsUs,  Barnard  &  Tiffany,  for  resp't. 
Dtkman,  J.— This  is  an  appeal  by  the  plaintiff  from  a  judgment  rendered 
against  him  in  favor  of  the  defendant.    The  action  was  brought  to  recover  the 
sum  of  $222  and  interest  thereon,  which  at  the  time  of  the  trial  amounted  to 
$275.98  for  principal  and  interest.     The  indebtedness  was  not  denied  by  the 
defendant,  but  he  set  up  a  counterclaim,  which  amounted  to  |;631.87  for  prin- 
cipal and  interest  at  the  time  of  the  trial.     The  counterclaim  was  for  the 
amount  due  upon  an  account  stated.    The  cause  was  tried  before  a  judge  of 
this  court  without  a  jury,  and  he  has  found  that  the  counterclaim  was  estab- 
lished by  the  evidence,  and  set  off  against  the  claim  of  the  plaintiff  sufficient 
to  extinguish  the  same,  and  directed  judgment  in  favor  of  the  defendant  for 
the  balance,  which  was  $494.94.     The  evidence  sustains  the  decision,  and  jus 
tice  has  been  done  to  both  parties.    There  is  no  error  in  the  record,  and  the 
judgment  should  be  affirmed,  with  costs. 

William  J.  Carey,  App'lt,  t?.  Gay  Bros.  &  Co.,  Resp'ts. 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Louisa  Carlson,  App'lt,  v,  Maria  L.  Winterbon,  Resp't. 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  granted. 
Margaret  J.  Carney,  App'lt,  v.  Metropolitan  Life  Ins.  Co.,  Resp't. 

N.  Y.  C.  P.,  March,  1895. 
No  opinion.     Motion  to  dismiss  appeal  granted. 

John  Cassidy,  App'lt,  v.  Atlantic  Ave.  R.  Co.,  Resp't. 
B.  C.  C.,Mny27,  1895. 
Thomas  B,  Pearsall,  for  app'lt;  Tracy,  Boardman  dh  Piatt,  for  resp't. 
Per  Curiam. — We  cannot  distinguish  the  case  on  this  appeal  from  that  on 
the  former  appeal.    They  are  substantially  the  same,  and  therefore  the  judg- 
ment and  order  must  be  affirmed  on  the  opinion  of  this  court  in  the  former 
appeal,  with  costs. 

Matter  of  Jay  Chawgo. 
Sup.  Ct..8D.,  May24,  1895. 
No  opinion.     Order  affirmed,  with  costs  and  disbursements. 

City  op  Syracuse  Resp't,  v.  Richard  M.  Stagey  et  al.,  Applts. 

Sup.  Ct.,  4  D.,  April,  1895. 

No  opinion.     Motion  denied,  without  costs  to  either  party. 

Georoe  C.  Clark  et  al.,  Resp'ts,  v.  James  Sheridan,  et  aL,  App'lts. 

Sup.  Ct.,  8  D.,  May  14,  1895. 

No  opinion.    Judgment  affirmed,  with  costs. 

Cochrane  Carpet  Co.,  Resp't,  v.  Henry  C.  Howklls  et  al,,  Applt8» 

Sup.  Ct.,  1  D..  April  11,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
Artemus  S.  Cody,  Resp't,  tj.  William  DeW.  Bruce,  App'lt. 
Sup.  Ct.,  1  p.,  April  11,  1895. 
No  opinion.    Decree  affirmed,  vd'th  costs. 

David  Mayer  Brewing  Co.,  Resp't,  v.  Josiah  Denner,  App'lt 
Sup.  Ct ,  1  D..  May  17,  1895.  / 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Robert  E.  DeForest,  Resp't,  v.  Kenyon  G.  Viblb,  App'lt 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
William  Dempsey,  Resp't,  v.  New  York  Cent.  &  H.  R.  R.  Co.,  Applt 

Sup.  Ct.  4  D.,  April,  1895. 
No  opinion.    Interlocutory  judgment  affirmed,  with  costs,  with  leave  to 
defendant  to  answer  on  payment  of  costs  of  the  demurrer  and  of  this  appeaL 
Leave  granted  to  appeal  to  the  court  of  appeals. 
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Chablbs  C.  Denney,  Resp't,  v.  Susan  Cory,  Applt 
Sup,  Ct.,  4  D.,  November.  18W. 
1^0  opinion.    Order  affirmed,  with  $10  cofits  and  disbursements. 
•Timothy  Donovan  et  a/.,  Resp'ts,  d.  Standabd  Oil  Co.  of  Nbw  York, 

App'lt. 
Sup?  Ct..  4  D.,  November,  1894. 
No  opinion.    Judgment  affirmed,  with  costs. 

Ida  M.  Dow-Curribr.  Resp't,  v,  David  Henderson,  App*lt. 
Sup.  Ct..  1  D,  April  11,  1895. 
No  opinion.    Motion  denied,  with  $10  costs.    The  case  of  Tozerv.  Bailroad 
Co.,  105  N.  T.  617,  was  not  overlooked,  but  the  question  arose  in  that  case 
quite  differently  from  the  manner  in  which  it  is  presented  in  the  case  at  bar. 

Thomas  F.  Dowd,  Resp't.  v.  Brooklyn  Heights  R.  Co.,  App'lt. 
B.  C. C,  April  22.  1895. 
Morris  <k  WJiitehouse,  for  app'lt;  IredweU  cfe  Catlin,  for  resp't. 
Per  Curiam. — Action  to  recover  damages  for  negligently  causing  the  death 
of  plaintiff's  intestate.  On  the  first  trial  uf  this  cause  the  complaint  was  dis- 
missed on  the  ground  that  deceased  was  negligent,  and  that  no  negligence  was 
shown  on  the  part  of  the  defendant.  On  appeal  to  the  general  term  we  re- 
versed the  judgment  of  the  trial  term,  holding  that  a  prima  facie  case  of  negli- 
gence had  been  made  out  against  the  defendant,  and  that  the  question  of  con- 
tributory negligence  was  for  the  jury  to  determine.  On  the  second  trial  the 
jury,  on  all  the  evidence,  found  a  verdict  for  the  plaintiff.  We  are  now  asked 
to  reverse  the  judgment  entered  thereon  on  the  ground  that  "plaintiff  failed 
to  prove  that  the  death  of  his  intestate  was  due  to  an^  negligence  on  the  part 
of  defendant's  servants,  and  without  negligence  on  his  own  part."  The  evi- 
dence on  the  second  trial  presented  a  sharp  conflict  between  the  plaiptiff's  and 
defendant's  witnesses  as  to  the  facts  ui.d  circumsrances  which  resulted  in  the 
killing  of  plaintiff's  intestate.  The  jury  have  determined  the  issues  in  favor 
of  the  plaintiff,  and  there  is  nothing  in  the  case  which  would  justify  us  in  in- 
terfering with  the  verdict.  Judgment  and  order  denying  new  trial  affirmed, 
with  costs. 

£di80n  General  Electric  Co.,  Resp't.  v.  Sylvester  H.  Kneeland,  App'lt, 
N.  Y.  C.  C,  May  28,  1895. 
A.  Prentice,  for  app'lt ;  Oluirle*  H.  Brewster,  for  resp't. 
Per  Curiam. — Judgment  appealed  from  affirmed,  with  costs. 

Empire  Warehouse  Co.  v.  Peter  Mallbtt.  ^-  I 

Sup.  Ct,  1  D.,  April  11,  1895.  f*  | 

No  opinion.    Motion  for  reargument  denied, 
i  Georob  W.  Evans,  App'lt,  u.  Patrick  Carroll,  Resp't. 

Sup.  Ct.,  3  D.,  May  14.  1895. 
No  opinion.     Order  affirmed,  with  $10  costs  and  disbursements. 

Georob  H.  Failing.  Resp't,  t.  Daniel  M.  Leahy,  App'lt. 
Sup.  Ct.,  4  D.,  November,  1894. 
No  opinion.    Judgment  and  order  affirmed,  with  costs.    Hardin,  J.,  not 
voting. 

James  8.  Farmer,  Resp't,  t?.  New  York  Cent.  &  H.  R.  R.  R.  Cc,  App'lt. 
Sup.  Ct.,  4  D.,  November,  1894. 
No  opinion.    Judgment  of  the  county  court  and  that  of  the  justice's  court 
reversed,  with  costs.    Held,  tlie  evidence  is  insufficient  to  warrant  the  finding 
of  negligence. 

Jacob  W.  Febtkr,  Resp't,  v.  Eliza  J.  Aikenburgh,  App'lt. 

Sup.  Ct..  ID..  May  17,  1895. 

No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Alexander  Finelitb  v.  Catherine  Garrick  et  al. 

N.  Y.  C.  C.  May  28,  1895. 

No  opinion.    Judgment  affirmed,  with  costs. 

First  Nat.  Bank  op  Syracuse  v.  New  York  Cent.  &  H.  R.  R.  R.  Ca 

Sup.  Ct.,  4  D.,  April,  1895. 
No  opinion.    Motion  denied. 

FiTCHBUROH  R.  Co.,  App'lt.  V.  James  E.  Kennedy,  Resp't 
Sup.  Ct..  3  D.,  May  14,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
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Sahubl  D.  Folsom  et  aZ,  d.  Robert  C.  Lewis  et  al. 
N.  Y.  C.  C.  April  9,  1895. 

Ber\famtn  Wright,  for  app'lt ;  Samuel  AfuUen,  for  resp't. 

EflRLicH,  Gh.  J. — The  plaintifTs  proved  that  they,  as  real  estate  broken,  were 
employed  by  the  defendants  to  find  a  purchaser  for  the  house  No.  146  East 
Sist^-nrst  street,  this  city,  at  the  price  of  $29,000;*  that  they  found  a  person 
willing  to  buy  on  these  terms,  and  that  the  parties  were  brought  together 
through  the  instrumentality  of  the  plamtiffs.  The  brokerage  on  such  transac- 
tions IS  conceded  to  be  one  per  cent,  of  the  purchase  money,  making  $290,  the 
amount  of  the  verdict,  exclusive  of  interest.  The  proofs  also  show  that  the 
failure  to  complete  was  owin§  to  the  inability  on  the  part  of  the  defendant 
It  was  claimed  by  him  that  mfants  were  interested  in  the  properly,  and  that 
they  could  not  give  title  without  an  order  of  the  court.  But  one  of  the  plain- 
tiffs testified  that  there  was  no  such  condition  attached  to  the  employment,  and 
that  the  defendant  had  told  him  that  this  had  been  provided  for,  We  Uiink 
the  plaintiff  established  sufficient  to  go  the  jury,  that  the  questions  involved 
were  fairly  submitted  to  them,  and  that  their  finding  thereon  is  sustained  by 
the  evidence.  It  follows  that  the  judgment  and  onier  appealed  from  must 
be  affirmed,  with  costs. 

Julius  Freudenhbim  et  al.,  App'lts,  v.  Julia  Raduziner,  Resp't. 
N.  Y.  C.  C.,May28,  1895. 
Edwa/rd  Clark,  for  app'lt ;  A,  H.  Berrick,  for  resp't. 

CoNLAN,  J. — This  is  an  appeal  from  a  judgment  entered  on  a  verdict  by  di- 
rection of  the  court,  and  from  an  order  denying  a  motion  for  a  new  trial. 
Judgment  affirmed  on  former  opinion  of  this  court. 

Morris  Frohmann,  Resp't,  v,  >Ianhattan  Rt.  Co.  et  al.,  Applts. 
Sup.  Ct.,  1  D.,  April  11,  1895. 
F.  AUi$,  for  app'lts;  E.  M,  Felt,  for  resp't. 

Per  Curiam.— This  action  was  brourht  to  recover  compensation  for  the  fee 
value  of  the  easements  of  light,  air,  and  access  pertaining  to  premises  No.  725 
Third  avenue,  and  for  past  damages.  The  plaintiff's  property  consists  of  a 
house  and  lot  on  the  east  side  of  Third  avenue  at  Fortv-fifth  street.  The  lot  is 
nineteen  feet  ten  inches  in  front  by  forty-five  feet  in  depth.  The  house  is  an 
old-fashioned  five-story  brick  building  erected  in  1866  or  1867,  with  a  store  on 
the  ground  fioor  and  suite  of  apartments  on  each  of  the  upper  floors.  The 
plaintiff  purchased  the  premises  m  April,  1889.  The  court  awarded  $1,500  as 
compensation  for  the  fee  damage,  and  $500  for  rental  damages  from  April, 
1889,  to  June  80,  1893.  It  is  apparent  upon  an  investigation  of  the  evidence  in 
this  case  that  these  awards  were  excessive.  The  valuation  placed  upon  the 
premises  in  question  by  the  expert  upon  the  part  of  the  plaintiJffs  does  not  at  all 
coincide  with  the  proofs  offered  as  to  the  rentals  receiv^  and  the  ratio  sworn 
to  by  this  witness  between  rental  and  fee  value.  The  premises  have  undoubt- 
edly to  some  extent  been  damnified  by  the  presence  of  the  elevated  railroad, 
both  in  rental  and  fee  value.  We  think  that  the  fee  damaees  should  have  been 
awarded  at  the  sum  of  $900  and  the  rental  damages  at  $;i(]S,  and  that  the  judg- 
ment should  be  reduced  to  those  figures,  and  the  extra  allowance  proportion- 
ately reduced;  and,  as  modified,  the  judgment  should  be  affirmed,  without 
costs. 

Max  Gabriel  et  al.  v.  William  H.  Arnott  et  al. 
Sup.  Ct.,  1  D..  April  11,  1895. 
No  opinion.    Judgment  affirmed  on  opinion  of  Parker,  J.,  in  AsphcUt  Oo, 
V.  Arnott,  65  St.  Rep.  — . 

William  H.  Gardenier,  App'lt,  v.  Amos  Allport,  Resp't. 

Sup.  Ct.,  4  D.,  November,  1894. 

No  opinion.    Motion  denied. 

Germ  AN- American  Inv.  Co.,  App'lt.  ©.  W.  J.  Hates  «^a^.,  Resp'ts. 

Sup.  Ct.,  1  D.,  May  17,  1895. 

E.  P.  Wlieeler,  for  appit;  W.  H.  Harris,  for  resp'ts. 

Per  Curiam. — The  decision  of  the  special  term  was  authorized  by  the  case 
of  Lumber  Co.  v.  BusseU,  31  Supp.  1107.  The  order  should  be  affirmed,  with 
$10  costs  and  disbursements. 

Maria  Gibhl,  App'lt,  v.  Edward  Evans  et  at.,  Resp'ts. 
Sup  Ct.,  4  D.,  November,  1894. 
No  opinion.    Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 
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Jambs  Gilchrist,  Resp't,  «.  Wallace  W.  Collins,  Applt. 
Sup.  Ct.,  4  D..  November,  1894. 
No  opinion.    Judgment  and  order  reversed  on  the  law  and  facts,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

Sarah  Glbeson,  Applt,  v.  John  Brummbr,  Resp't. 
Sup.  Ct.,  1  D.,  April  11,  1895. 
No  opinion.    Reargument  ordered. 

Qborgb  €k)BTTENG,  Resp't,  V.  Manhattan  Rt.  Co.  et  al,,  App'lts. 
Sup.  Ct.,  1  D.,.  April  11,  1895. 
8.  Babcoek,  for  app'lts;  E.  M,  Fdt,  for  resp't. 

Pbr  Curiam. — The  only  question  which  it  is  necessary  to  consider  is  that  in 
regard  to  the  amount  of  the  award.  The  other  points  wliich  have  been  raised 
upon  this  appeal  have  been  disposed  of  in  previous  cases,  and  it  is  not  neces- 
sary now  to  rediscuss  them.  We  think,  upon  an  examination  of  the  testimony, 
that  the  award  is  larger  than  the  evidence  warranted.  It  seems  to  us  that  the 
same  should  be  reduced  to  the  sum  of  $1,500  fee  damage,  and  $931.50  rental 
damage,  and  for  these  amounts  the  judgment  should  be  affirmed,  without 
costs. 

John  Hahnenfibld,  App'lt,  d.  David  Jacobson,  Resp't. 
Sup.  Ct..  1  D.,  April  11. 1895. 
No  opinion.    Appeal  dismissed,  with  $10  costs. 

Mary  Haight,  App'lt,  v.  Hbnrt  Finch,  Resp't. 
Sup.  Ct..  4  D.,  November,  1894. 
No  opinion.    Judgment  affirmed,  with  costs. 

Elwood  S.  Hand,  App'lt.  t.  William  A.  Shaw,  Resp't. 
N.  Y.  C.  C,  April  9,  1895. 
Charles  DeHa/rt  Brower,  for  app'lt;  D.  J.  Newland,  for  resp't. 
Van  Wyck,  J. — The  order  appealed  from  is  affirmed,  with  $10  costs. 
Hbnry  J.  Harris.  Applt,  tj.  Jambs  P.  Sbnior,  Resp't. 
N.  Y.  C.  P.,  March.  1895. 
No  opinion.    Motion  for  reargument  denied. 
Janb  Heath,  Resp't,  v.  Glbns  Palls,  S.  H.  &  Ft.  E.  St.  R.  Co.,  Applt. 
Sup.  Ct.,  8  D.,  May  14,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Jambs  Hbdgbs.  App'lt,  v.  Willlui  H.  Paynb,  Resp't. 
Sup.  Ct.,  1  D.,  May  17,  1895. 
No  opinion.    Motion  denied,  with  $10  costs. 

LoYD  Hbss.  Resp't.  v.  D.  J.  Van  Auken,  App'lt 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  denied, 
with  $10  costs. 

Helkn  M.  Hoylb,  Resp't,  v.  Isaac  Conyba  et  al.,  App'lts. 
Sup.  Ct.,  8  D.,  May  14,  1895. 
No  opinion.     Judgment  affirmed,  with  costs. 

Fritz  Jagau,  Resp't,  v.  Fredericka  Goetz,  Applt. 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Motion  for  reargument,  or  for  leave  to  appeal  to  the  court  of 
appeals,  denied,  with  $10  costs. 

Robert  A.  Johnson,  App'lt,  v.  Joseph  Meany,  Resp't. 
Sup.  Ct.,  3D.,  May  29.  1895. 
No  opinion.     Order  denying  motion  to  open  default  affirmed.    Order  grant- 
ing extra  allowance  reversed,  without  costs. 

William  C.  Keating.  Resp't,  v.  George  Fitts,  Applt. 
Sup.  Ct.,  4  D.,  November.  1894. 
No  opinion.     Order  reversed,  without  costs  of  the  appeal  to  either  party, 
and  the  place  of  trial  changed  from  Oneida  county  to  the  county  of  Cortland, 
with  $10  costs  to  abide  the  event. 

Jeremiah  B.  Keech,  App'lt,  r.  Gilbert  G.  Ottman^^  al„  Resp'ts. 
Sup.  Ct..  3  D..  May  29,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Matilda  Kitz.  Resp't.  r>.  Christian  Cook,  Applt. 
Sup.  Ct..  4  D.,  November,  1894. 
No  opinion.    Judgment  reversed  on  the  law  and  facts,  and  a  new  trial 
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ordered,  with  costs  to  abide  the  event,  and  the  preliminary  injunction  order 
set  aside.  Held,  (1)  a  case  for  equitable  relief  was  not  made  oat;  (2)  the  award 
of  damages  was  not  sustained  by  the  evidence. 

Theodore  Knox,  Resp't,  v.  Warner  Jomrsoir,  App'H. 
Sup.  Ct.,  4  D.,  November,  1894. 
Per  Curiam. — We  are  of  the  opinion  that  the  court  erred  in  receiving  evi- 
dence that  the  credit  was  given  to  defendant.  A  majority  of  the  court  are 
of  the  opinion  that  the  court  erred  in  charging  that  a  recovery  could  be  had 
upon  the  letter  and  the  standard  mortgage  clause,  and  that  they  amount  to  a 
contract  between  the  parties,  so  that  the  plaintiff  was  entitled  to  recover  the 
premium  on  demand.  Judgment  and  order  reversed,  and  new  trial  ordered, 
with  costs  to  abide  the  event. 

John  Lanoan,  Resp't,  v.  Michael  Clifford,  App'tt. 
Sup.  Ct.,  8  p..  May  29,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Matter  of  Hbmrt  C.  Latham's  Estate. 
Sup.  Ct.,  3  D..  May  29, 1895. 
No  opinion,    potion  to  correct  decision  so  that  it  shall  award  ootCf  to  the 
appellant  at  the  rates  allowed  upon  an  appeal  from  a  judgment  granted. 

Nicholas  La  Pointb,  Resp't,  v.  Qeoroe  Rickert,  Appit 
Sup  Ct.,  8  D.,  May  14,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
L' Artiste  Pub.  Co.,.App*lt,  t.  Isaac  Walker,  Resp't 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  i^peals  denied,  with 
$10  costs. 

Charles  Leicht,  Resp't,  v.  Manhattan  Rt.  Co.,  App'lt. 
N.  Y.  Supr.  Ct.,  May  6.  1895. 
JuUen  T.  Davies  and  Etra  A,  TuiOe,  for  app'lt;  W.  W.  Badger,  for  respt. 
Per  Curiam.— Judgment  affirmed,  with  costs. 

Charles  L.  Lbybt,  Resp't,  v.  E[i£Rnan  News  Agency,  App'lt 
Sup.  Ct,  1  D..  May  17.  1895. 
Oliver  B.  Ooldemith,  for  app'lt;  Dudley  K.  Horton,  for  resp't. 
Per  Curiam. — Our  examination  of  the  record  satisfies  us  that  the  appellant 
is  wrong  in  its  contention  that  a  case  is  presented  which  makes  it  the  duty  of 
this  court  to  set  aside  the  judgment  on  the  mund  that  it  is  against  the  w^gfat 
of  evidence.    The  other  exceptions  to  which  it  calls  our  attention  are  not  well 
taken,  and  do  not  merit  discussion.     The  judgment  should  be  affirmed,  with 
costs. 

Addison  Loucks  et  al,  App'lts,  v,  Lewis  C.  Johnson  et  al,,  Resp't 
Sup.  Ct.,  3  D.,  May  14, 1895. 
No  opinion.    Judgment  affirmed,  with  costs  and  disbursements. 

Jennie  H.  Lyon,  Resp't,  v.  Edward  H.  Raymond,  App'lt 
N.  Y.  C.  P..  March,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Frank  McClanathan  etal.,  Resp'ts,  v,  William  Friedbl,  Appit 
Sup.  Ct,iD.,  April,  1895. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  denied. 

McKban,  App'lt,  V.  Adams,  Resp't. 
N.  Y.  d  P.,  March.  1895. 
No  opinion.     Motion  for  reargument  or  for  leave  to  appeal  to  the  court  of 
appeals  denied,  with  $10  costs. 

John  McQueen.  Resp't,  v.  Tobias  New,  App'lt 
Sup.  Ct,  1  D.,  April  11.  1895. 
No  opinion.    Judgment  affirmed,  with  leave  to  defendant  to  answer  over  on 
payment  of  costs. 

Manhattan  Ry.  Co.,  App'lt,  «.  August  Klipstein  et  al,,  Resp'ts. 
Sup.  iSt,  1  D.,  April  11.  1895. 
No  opinion.    Order  reversed  with  costs,  unless  stipulation  in  respect  to 
reduce  award  in  respect  to  No.  122  Pearl  street  to  $7,250,  and  in  respect  to 
Nos.  129,  131,  188  and  135  Peari  street  to  $42,500. 
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EmL  A.  Mayer.  Resp't.  v.  Union  Rt.  Co.,  App'lt. 
N.  Y.  C.  P.,  March,  1895. 
'No  opinion.    Judgment  affirmed,  with  costs. 
Frbdbrick  Mead,  Resp't,  v.  New  York  El.  R.  Co.,  etal.,  App'lts. 
N.  Y.  Supr.  Ct.,  May  6,  1896. 
Davis  <0  Bapallo  (JuUen  T.  Davits,  Brainard  Tolles  and  /.   C.  Bushby,  of 
counsel),  for  app'lts;  Starts,   Ghoate  db  Beaman  {Joseph  H,   CJwate,    W.    V, 
Boioe  and  T.  T.  aherman,  of  counsel),  for  resp't. 

Per  CukiAm. — The  awards  herein  are  supported  by  a  fair  preponderance 
of  evidence.     The  leurne<l  trial  judge  seems  to  have  followed  correct  principles 
of  law  in  the  trial  and  determination  of  the  issues  raised.     We  have  examined 
the  case  with  care,  and  find  no  substantial  reason  for  disturbing  the  decision 
of  the  court  below.    The  judgment  appealed  from  is  affirmed,  with  costs. 
James  A.  Merritt.  Resp't,  v.  John  A.  Fowler,  App'lt. 
Sup.  Ct.,  1  D.,  April  11.  1895. 
No  opinion.     Order  affirmed,  with  $10  costs  and  disbursements. 
Jambs  8.  Miller,  Resp't.,  v.  Manhattan  Ry.  Co.  etal,,  App'lts. 
Sup.  Ct.,  1  D.,  May  17,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
Vernon  Miller,  Resp't,  v.  New  York  Cent.  &  H.  R.  R.  R.  Co.,  App'lt. 
Sup.  Ct.,  4  D.,  November.  1894. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 

Barnett  W.  Morse,  Resp't.  v.  Hiram  B.  Locke,  Applt 
Sup.  Ct.,  4  D..  November,  1894. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 
Matter  op  Moss'  Estate. 
Sup.  Ct.,  1  D.,  April  11,  1895. 
No  opinion.     We  think  motion  should  be  made  at  special  term.    It  is  there 
that  application  for  judgment  on  special  verdicts  should  be  made.     Motion 
•dismissed. 

Edward  Motnbhan  et  cU.,  App'lts,  v.  President,  Etc.,  of  Delaware  ft 
Hudson  Canal  Co.,  Resp'ts. 
Sup.  Ct.,  8  D.,  May  14,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

MuLREiN  V.  Miller. 
Sup.  Ct.,  2  D.,  May  18,  1895. 
Essdystyn  <&  McCarthy,  for  pl'ff ;   Frederick  Barnard,  for  deft. 
Dtkman,  J.  — This  is  an  action  for*  labnr  and  materials  furnished  by  the 
plaintiff  to  the  defendant  upon  a  dwelling  house  of  the  latter  under  a  special 
contract  with  him.    There  is  also  in  the  complaint  a  claim  for  damt^es  result- 
ing from  the  wrongful  discliarge  of  the  plaintiff  by  ihe  defendant.    The  cause 
was  tried  before  a  referee  to  hear  and  determine,  and  he  decided  as  a  con- 
-elusion  of  law  that  the  plaintiff  was  entitled  to  recover  from  the  defendant 
$8,578.98  besides  the  costs  of  the  action.     The  referee  found  facts  in  detail 
which  support  the  decision,  and  all  the  findings  are  fully  sustained  by  the  evi- 
dence.   The  defendant  has  appealed  from  the  judgment  entered  upon  the  re- 
port of  the  referee,  but  the  appeal  is  destitute  of  merit.    There  has  been  no 
violation  of  any  principle  of  law,  and  an  extended  examination  of  the  facta  U 
unnecessary.    The  judgment  should  be  affirmed,  with  costs. 

Joseph  Murray  et  al..  Resp'ts,  v.  Ira  W.  Eetchttm,  Applt 
Sup  Ct.,8D..  May34,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
Walter  Myers,  Resp't,  v.  Robert  J.  Dean,  App'lt 
N.  Y.  C.  P.,  March,  1895, 
No  opinion.     Motion  for  reargumeut  denied,  with  $10  costs. 
Tudor  A.  Myers  v.  Harvey  Phillips. 
Sup.  Ct.,  1  D.,  May  17,  1895. 
No  opinion.    Motion  must  be  made  to  declare  case  abandoned. 

Joseph  H.  Newins^^o/.,  App'lts,  v.  H.  Eckford  Rose,  Resp't. 

Sup.  Ct.,  2  D..  May  18.  1895. 

George  F,  Staekpole,  for  app'ts;  Arington  H.  Carman,  for  resp't. 

CuLLEN,  J.  —  I  vote  to  affirm,  without  opinion.    The  testimony  of  Seaman 

that  he  did  not  sell  the  ^roods  to  defendant  was  erroneously  admitted  against 

4lefendant's  objection  and  exceptions,  and  was  a  mere  statement  of  conclusion. 
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He  did  not  state  what  the  transaction  was,  nor  deny  defendant's  statement 
that  nothing  was  said  between  them  reserdng  the  goods  plaintiflfa  had  sold 
Seaman. 

Abraham  Newkirk,  Resp't,  v.  Waltbb  H.  Hooker,  et  ad,,  Applts. 
N.  Y.  C.  C.  April  16,  1895. 
John9on  db  Dowd,  for  app'ts;  Abraham  Kling,  for  resp't. 
McCarthy,  J.— The  defendaut,  by  moving  on  the  original  papers  to  vacate 
the  attachment,  concedes  all  that  is  stated  in  the  affida^ts  and  their  legal  in- 
tendment.    Section  636,  Code  Civ.  Proc.,  does  not  apply  to  this  court  (see  § 
8160,  Code  Civ.  Proc.),  but  section  8169  does.  We  think  the  affidavits,  although 
not  as  full  as  they  mif ht  be,  are  sufficient  to  sustain  the  attachment.    Order  i& 
therefore  affirmed,  with  costs.    All  concur. 

New  York  Board  op  Fire  Uuderwriters,  Kesp't,  v.  Metropolitan 

Lloyds  op  New  York  et  al.,  App'lts. 

Sup.  Ct.,  1  D..  May  17,  1895. 

No  Dpinion.    Judgment  affirmed,  with  costs,  with  leave  to  defendants  to 

withdraw  demurrer,  and  answer  over  on  payment  of  costs  in  this  court  and  la 

the  court  below. 

Charles  E.  Orvis,  Resp't,  v,  William  H.  Curtiss,  App'lt. 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Judgment  reversed,  new  trial  ordered,  with  costs  of  appeal  to 
abide  event. 

Earl  D.  Ostrom,  App'lt,  v.  Fred  D.  Squires,  RespX 

Sup.  Ct.,  4  D.,  November,  1894. 

No  opinion.    Judgment  of  the  county  court  affirmed,  with  costs. 

Matter  op  Owens'  Estate. 

N.  Y.  C.  P.,  March,  1895. 

No  opinion.    Motion  to  dismiss  appeal  granted. 

The  People,  Prflf.  v.  Louis  Fischer  et  al,,  Def to. 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Motion  to  vacate  judgment  entered  upon  a  forfeited  recognis- 
ance granted. 

The  People,  Prflf,  v.  Arebez  Frabincino  et  (U,,  Def  ts. 
N.  Y.  C.  P..  March.  1895. 
No  opinion.    Motion  to  vacate  judgment  entered  upon  a  forfeited  recogni^ 
ance  granted. 

The  People,  Resp't,  v.  Ebci^y  C.  Kaufman  Hall,  App'lt. 
Sup.  Ct.,  4  D.,  November,  1894, 
No  opinion.  Conviction,  judgment  and  order  of  the  court  of  sessions  of 
Onondaga  county,  affirmed,  and,  after  the  jud!];meDt  is  entered  in  the  judgment 
book,  a  certified  copy  of  the  entry  shall  be  forthwith  remitted  to  the  clerk  of 
Onondaga  county,  with  whom  the  original  judgment  roll  was  filed,  in  accord- 
ance  with  section  547  of  the  Code  of  Criminal  ftocedure. 

Thh  People,  Pl'flf.  v.  George  S.  Moore,  et  ai„  Def  to. 
N.  Y.  C.  P.,  March.  1895. 
No  opinion.    Motion  to  vacate  judgment  entered  upon  a  forfeited  recognis- 
ance granted.  « 

The  People  as  rel.  Williah  P.  Douglas  o.  David  L.  Van  No8TRA2n>» 

Supervisor. 
Sup.  Ct.,  2  D.,  May  18.  1895. 
Howa/rd  A,  Openly,  for  app'lt;  Arthur  Van  De  Water,  for  resp't. 
Dykman,  J. — This  is  an  appeal  from  the  final  order  in  proceedings  to  review 
the  action  of  the  assessors  of  the  town  of  Flushing,  in  Queens  county,  under 
the  statute  of  1880.    We  had  a  similar  proceeding  bv  the  same  relator  against 
the  same  defendant  in  relation  to  this  same  property  before  us  at  the  July  term 
in  1898.    71  Hun,  611.    Tlie  property  was  then  assessed  for  $60,000,  the  same 
as  now,  and  the  proof  of  value,  both  actual  and  relative,  was  substantially  tlie 
same  as  now.    Such  being  the  case,  we  are  bound  by  our  former  decision,  and 
the  order  should  be  affirmed,  with  costo.    Brown,  r.  J.,  not  sitting. 
The  People  ex  rel.  D wight,  App'lto,  v.  Platt  et  al..  Assessors,  etc.,  Re^'ts. 

Sup.  Ct..  4  D..  November,  1894. 
No  opinion.  Order  affirmed,  with  $10  costs  and  disbursemento.   As  to  cost8» 
see  66  Hun,  578;  188  N.Y.  655. 
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The  Psoplb  w  rd.  Iba.ac  Lbroy,  App'lts,  «.  James  H.  Foley,  Besp't 

Sup.  Ct.,  8  D..  May  29,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
The  People  ez  rel.  Manhattan  Ry.  Co.,  Resp'ts,  t>.  Edward  P.  Barker 
et  al.  Commissioners  of  Taxes,  etc.,  App'lts. 
Sup.  Ct.,  1  D..  April  11,  1895. 
Ikmd  J.  Dean,  for  app'lts;  JtUien  T.  Davies,  for  resp't. 
Per  Curiam.  —  Upon  an  examination  of  tlie  facts  disclosed  by  the  record 
upon  appeal  herein,  we  are  unable  to  perceive  any  substantial  difference  be- 
tween the  case  at  bar  and  that  of  People  v.  Barker,  144  N.  Y.  94.     With  a 
change  of  figures,  the  opinion  seems  entirely  applicable  to  the  facts  and  cir- 
cumstances presented  by  the  record  before  us.    Following  the  conclusion 
reached  in  that  case  by  the  court  of  appeals,  it  would  seem  that  the  tax  com- 
missioners had  a  right  to  levy  the  assessment  which  they  did,  and  the  order 
vacating  the  same  was  erroneous.  The  order  appealed  from  should  be  re  versed  ^ 
with  costs  and  disbursements. 

The  People  ex  rel,  Lysander  T.  Mills  v.  William  J.  Pentalow,  County 

Clerk. 
Sup.  Ct,  4  D.,  November,  1894. 
No  opinion.    Application  dismissed,  with  $10  costs.   See  section  2068,  Code 
Civ.  Proc 

The  People  ez  rel,  Harry  P.  Pike  v.  Edward  P.  Barker  et  al. 
Sup.  Ct.,  1  D.,  April  11,  1895. 
No  opinion.    Order  affirmed,  with  costs,  on  opinion  of  special  term. 

The  People  ex  rel.  Garret  Saryent,  Resp't,  v.  George  C.  Stephens,, 
et  ail,.  Assessors,  App'lts. 
Sup.  Ct.,  2  D.,  May  18,  1895. 
A,  8,  Tompkins,  for  app'lts;  A.  A.  Demarest,  for  resp't. 
CuLLBN,  J.— I  vote  to  affirm,  without  opinion.    People  v.  ffaupt,  104  N.  Y» 
877,  is  decisive  of  the  question  involved  in  this  appeal. 

Jennie  M.  Perry,  App'lt,  v.  John  P.  Hughes,  Resp't. 
Sup.  Ct.,  4  D.,  November,  1894. 
No  opinion.    Order  reversed,  with  $10  costs  and  disbursements,  and  motioa 
denied,  with  $10  costs.     See  Sweet  v.  A^orris,  45  Hun,  595;  12  Civ.  Proc.  R. 
175;  affirmed,  110  N.  Y.  668. 

John  P.  Pils,  Resp't,  v,  Manhattan  Ry.  Co.  et  al,,  App'lts. 
Sup.  Ct.,  1  D.,  April  11.  1895. 
Henry  J.  Hemmens,  for  app'lts;  Lef  0.  Dessar,  for  resp't. 
Per  Curiam. — We  think  the  judgment  is  in  all  respects  right  except  upoir 
the  question  of  the  award  made,  which,  upon  the  evidence,  we  think  was  too 
high,  and  that  it  should  be  accordingly  reduced,  and  the  rental  damages  fixed 
at  $900,  and  the  fee  damages  at  $1,200;  and,  as  so  reduced,  the  judgment 
should  be  affirmed,  without  costs. 

Ernest  Plath,  Resp't,  v,  Manhattan  Ry.  Co.  et  cU.,  App'lts. 
Sup.  Ct.,  1  D.,  April  11,  1895. 

James  O.  Bushby,  for  app'lts;  Edwin  M.  Felt,  for  resp't. 

Per  Curiam.— This  is  the  usual  action  in  equity  to  enjoin  the  use  by  defend- 
ants of  plaintiff's  easements  of  light,  air,  ana  access,  and  for  the  recovery  of 
past  damages  caused  thereby.  The  premises  in  suit  are  known  as  "No.  288^ 
feowery,"  and  are  located  on  the  eastern  side  of  that  street,  twenty-three  feet 
north  of  the  comer  of  Houston  street.  The  lot  is  twenty-six  feet  ten  inches  in 
width  front  and  rear,  and  seventy-five  feet  in  depth.  Upon  it  is  a  brick  build- 
ing sixty  feet  deep,  with  five  stories  and  basement,  having  a  store  on  the  first 
floor,  and  four  floors  over  the  store.  The  basement  is  us&  as  a  barber  shop, 
the  store  as  a  wholesale  and  retail  cigar  store,  and  the  four  upper  floors  as  a 
lodging  house.  This  building  was  placed  there  by  the  plaintiff  and  his  brother 
in  1888,  at  a  cost  of  $35,000,  which,  together  with  the  sum  of  $84,000  paid  for 
the  lot,  would  make  the  cost  of  the  premises  in  1883.  $59,000.  There  was  tes- 
timony given  showing  the  rental  history  of  the  building  and  the  fee  values  of 
the  property,  and,  after  weighing  all  the  considerations  m  favor  of  and  against 
an  award,  the  judge  at  special  term  flxed  tiie  rental  damage  at  the  rate  of  $200* 
per  year  for  a  little  over  four  years,  and  the  lessened  value  of  the  premises  at 
$8,500.    We  think  that  there  was  testimony  to  support  the  awards  thus  made,. 

St.  Rep.,  Vol.  LXVI.        110 


Digitized  by 


Google 


874  New  York  State  Reporter,  Vol.  66. 

find,  there  being  no  other  questions  than  such  as  have  been  frequently  dl^XMed 
of,  it  remains  but  to  affirm  the  judgment,  with  costs. 

Pollock  v  Penn  Iron- Works  Co. 
N.  Y.  C.  C,  April  9,  1895. 
Van  Wyck,  J. — Jadgmeut  affirmed,  with  costs. 

Pbyou,  Resp't,  ff.  Chadwick,  App'lt. 
Sup.  Ct..  5  D..  April  12.  1895. 
Simpson,  EdrringUm  <fe  Holman,  for  applt;  i*ickman  <fe  Bblman,  for  resp't 
Ward.  J. — Appeal  from  a  jud^ent  obtained  upon  a  verdict  in  favor  of  the 
plaintiff  for  personal  injuries  and  from  an  order  denying  a  motion  for  a  new 
trial.    The  verdict  for  the  respondent  was  $1,500  for  injuries  caused  by  the 
plaintiflTs  assault,  producing  a  miscarringe,  and  serious  personal  injury  and 
suffering.     Tliere  was  no  exception  taken  in  llie  course  of  the  trial,  nor  any  to 
the  judge's  charge,  or  any  requests  to  cluii  ge.    Tiie  appellant  now  complains  of 
certain  portions  of  the  charge,  and  that  the  verdict  is  excessive.    Neither  con- 
tention is  sustained.    There  was  proof  justifying  the  jury  in  finding  the  ver- 
dict, and  it  cannot  be  interfered  with  here.    The  judge's  charge  was  unobjec- 
tionable.   The  judgment  and  order  denying  a  new  trial  should  be  affirmed, 
with  costs. 

PuRDT,  App'lt,  V.  Marion  &  R.  V.  R.  Co.  et  cU.,  Reep'ts. 
N.  Y.  Supr.  Ct..May6,  1895. 
John  M.  Perry,  for  app'li;  Edwin  B.  Smith,  for  resp't. 
Sedgwick,  J. — The  learned  court  below  found  that  this  court  had  no  juris- 
diction of  the  action.    He  found  that  the  plaintiff  was  a  non-resident  of  this 
state  at  the  time  of  the  beginning  of  the  action;  that  the  defendant  was  a  for- 
eign corporation,  and  that  the  cause  of  action  did  not  accrue  in  this  state.   The 
action  was  begun  January  28,  1893.    The  plaintiff  testified  thnt  he  looked 
around  in  Brooklyn,  in  this  state,  from  January  20  to  January  30,  1893,  for  a 
liouse.  and  in  January,  lf^93,  concluded  to  make  Rutherford,  in  the  state  of 
New  Jersey,  his  home.   He  was  living  in  Rutherford  when  he  was  looking  for 
a  house  in  Brooklyn.   In  November,  1893.  he  lived  in  Brooklyn,  and  then  went 
to  Rutherford.     At  thai  time  he  did  not  expect  to  settle  but  for  a  few  months. 
The  court  below  had  the  duty  of  considering  the  testimony  of  the  plaintiff  as 
that  of  an  interested  witness.    The  judge  looked  at  the  inferences  that  were  to 
be  drawn  from  the  particular  things  testified  to  and  the  omi^on  to  testify  to 
other  particulars;  and  also  if  there  were  anything  withheld,  and  what  it  was, 
with  the  motive  and  manner  of  testifying.    The  finding  that  he  was  not  a  resi- 
dent r«f  this  state  must  be  sustained.  The  testimony  also  supported  the  findings 
as  to  the  other  two  prerequisites  of  jurisdiction.  Judgment  affirmed,  with  costs. 
Roberts  et  al.  v.  New  York  &  N.  E.  R.  Co.  et  al. 
Sup.  Ct.,  2  D.,  December.  1894. 
No  opinion.     Reargument  ordered. 

Jacob  S.  Rogers.  Resp't,  t>.  New  York  &  T.  Lai«d  Co.,  App'lt. 
Sup.  Ct.,  1  D.,  April  11,  1895. 
No  opinion.    Order  affirmed,  with  leave  to  apply  for  stay  of  entry  of  final 
Judgment  on  coming  in  of  referee's  report. 

Bbnjahin  F.  Romainb  et  al.,  Resp'ts,  io,  Thomas  T..  Brewster,  App'lk 

N.Y.C.C,  April  9,1895. 
H,  W,  Sehmitz,  for  app'lt •*  Davison  dk  Chapman,  for  resp'ts. 
Per  Curiam.— The  judgment  appealed  from  is  affirmed,  with  costs,  on  the 
opinion  of  the  common  pleas,  general  term,  filed  November  5,  1894. 

William  M.  Ross,  Resp*t,  v.  Seckel  Bronnbr,  App'lt.  • 

Sup.  Ct.,  4  D.,  November,  1894. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 

John  Ruddiman  v.  Reuben  R.  Barrett. 
Sup.  Ct.,  2  D.,  May  13,  1895. 
No  opinion.    Judgment  and  order  afl^rmed,  with  costs.    Dtkmak,  J.,  not 
4sitting. 

James  Rutherford,  App'lt,  v.  Leopold  Krause,  Resp't. 
Sup,  Ct..  4  D.,  November,  1894. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

Thomas  S.  Safford,  App'lt.  v.  Frank  D.  Safford,  Resp't. 
Sup.  Ct..3  D.,  May  29,  1895. 
2^0  opinion.     Order  affirmed,  with  costs  and  disbursements. 


Digitized  by 


Google 


Memoranda.  875 

jAHBfi  Saxton,  Resp't,  «.  Manhattan  Rt.  Co.  si  (k.,  Applts. 
Sup.  Ct.,  1  D..  May  17.  1895. 
No  opinion.    Judgment  modified  by  reducing  fee  dama^  to  $1,500,  and 
rental  damiige  to  $100  per  year,  and  ai&rmed  as  modified,  without  costs. 
Christopher  C.  Sohoonovbr,  Resp't,  v.  President,  etc.,  of  Dbi.aware  & 
H.  Cakal  Co.,  App'lts. 
Sup.  Ct..  4  D..  November.  1894. 
No  opinion.     Judgment  and  order  affirmed,  with  costs. 

Julius  Scriver,  Resp't,  o.  Dorb  E  Fairbrothbr  et  al.,  Applts. 
Sup.  Ct.,  8  D..  May  14,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 
Matter  of  Sbahan. 
Sup.  Ct.,  1  D.,  May  17,  1895. 
No  opinion.     Order  affirmed,  on  opinion  of  CBribn,  J.,  in  Talmadge  ▼. 
Seamcm. 

John  H.  Sebbbgk  et  al.,  App'lts,  r>.  Charles  C.  Johnson,  Resp't. 
Sup.  Ct.,  1  D.,  April  11,  1895. 
No  opinion.    Order  modified  by  simply  allowiug  service  of  affidarit'of  merits 
on  payment  of  $10  costs  and  costs  of  this  appeal.    The  question  of  amend- 
ment of  answer  to  be  left  to  special  term  upon  application  tor  that  purpose. 
Qborgb  Sink  et  al.,  Resp'ts.  v.  Eugene  Long,  App'lt. 
Sup.  Ct.,  4  D.,  November,  1894. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
John  H.  BiCALL'ffoOD  tit  al,,  App'lts,  «.  Herman  H.  Schwibterinq  et  <U,, 

Resp'ts. 

N.  Y.  Supr.  Ct.,  May  6,  1895. 

PreeUfn  St&veruon,  for  app'lts;  Larned,  Warren  d  Knapp,  for  resp'ts. 

Frebdican,  J.— Upon  the  facts  as  tbey  appeared  upon  Uie  trial  of  the  issues 

the  plaintiff*&  complaint  was  properijr  dismissed  upon  the  grounds  set  forth  by 

the  learned  trial  judge,  in  the  decision  filed  by  him.    Even  if  all  others  were 

open  to  some  critici^,  the  last  ground  assigned,  namely,  that  the  contract 

upon  which  the  plaintiffs  rest  tberr  claim  had  oeen  terminated  before  the  trial, 

is  quite  conclusive.    One  who  invokes  equitable  relief,  and  demands  a  prevent 

ive  remedy,  becomes  subject  to  the  practice  of  courts  of  equity,  where  such 

relief  only  is  administered  as  the  nature  of  the  case  and  the  facts  as  tliey  exist 

at  the  close  of  the  litigation  demand.    Peck  v.  GoodberUtt,  109  N.  Y.  181.    The 

record  discloses  no  exception  which  calls  for  reversal.    The  complaint  having 

beeh  properly  dismissed,  no  error  was  committed  in  den^ng  plaintiff's  motion 

for  injunctive  relief  or  the  appoiutment  of  a  receiver  during  their  appeal.    The 

judgment  and  order  appealeid  from  should  be  severally  affirmed,  with  costs. 

On  the  appeal  from  the  order,  $10  costs  and  disbursements  may  be  taxed. 

John  A.  Smith,  Resp't,  v.  Central  Vermont  R.  Co.,  App'lt. 

Sup.  Ct,  8  D.,  May  29.  1895. 

No  opinion.    Judgment  affirmed,  with  costs. 

David  P.  Smith,  Resp't,  «.  Alvin  B.  Champlin,  App'lt. 
Sup.  Ct.,  4  D..  November,  1894. 
No  opinion.    Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs. 

Sooibtb  Anonyke  De  Merbles  Le  Chateau,  Resp't,  v.  Datidson  Sons 
Marble  Co.,  App'lt. 
N.  Y.  Supr.  Ct.,  May  6,  1895. 
Edward  (7.  (ySrien,  for  app'lt;  Omar  Powell,  for  resp't. 
Per  Curiam. — Order  affirmed,  with  $10  costs  and  disbursements  to  be  taxed. 
Matter  of  Southern  Boulevard  Rt.  Co. 
Sup.  Ct.,  1  D.,  May  17,  1895. 
No  opinion.    Order  affirmed,  with  costs,  on  opinion  of  Van  Brunt,  P.  J., 
58  Hun,  597. 

Standard  Fertilizer  Co.,  App'lt,  v.  Edward  D.  Cheney,  Respl. 
Sup.  Ct..  3D.,  May  14,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

William  Sttne  v.  New  York,  L.  E.  &  W.  Rt.  Oo. 
Sup.  Ct.,  2  D  .  May  13,  1895. 
No  opinion.    Judgment  affirmed,  with  costs.    Cullen,  J.,  not  sitting. 
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Jahbs  Talcott,  Resp%  v.  National  Credit  Ins.  Co.,  Applt 

(Two  cases.) 

Sup.  Ct,  1  D.,  April  11.  1895. 

No  opinion.    Order  affirmed,  with  flO  costs  and  disbursements. 

Emil  TmsLB,  App'lt,  v.  William  G.  Pibbson  et  al„  Resp'ts. 

Sup.  Ct.,  1  D.,  April  11,  1895. 

No  opinion.    Order  affirmed,  with  $10  costs  aod  disbursements. 

Town  of  Andes,  App'lt,  e.  John  A  Gleason  etal.,  Resp'ts. 
Sup.  ct.,  4  D.,  November,  1894. 
No  opinion.    Judgment  affirmed,  with  one  bill  of  costs  to  respondents,  and 
printing  disbursements  to  all  respondents. 

Union  Ins.  Co.,  of  Philadelhia  et  al.,  v.  Central  Trust  Co.  of  New 
York  etal.,  App'lt. 
Sup.  Ct.,  1  D.,  May  17,  1895. 
WiUiam  Allen  Butler,  for  app'lts;  TreadmU  Cleveland,  for  resp'ts. 
Per  Curiam.— Judgment  affirmed,  with  costs,  on  the  opinion  of  the  special 
term. 

iRtiN  Van  Wie.  Resp't,  v.  Stephen  A.  Emmons  et  al,,  Applts. 
Sup.  Ct.,  4  D.,  November,  1894. 
No  opinion.    Judgment  affirmed,  with  costs. 

Charles  E.  Wade,  Resp't,  v,  Solomon  Goldsmith,  Applt 
Sup.  a.,  1  D.,  April  11,  1895. 
No  opinion.    Order  reversed,  and  motion  granted,  with  costs. 

Thomas  P.  Wallace,  App'lt,  v.  Herman  Eabmff,  Resp't 
N.  Y.  C.  P.,  March,  1895. 
No  opinion.    Judgment  affirmed,  with  costs. 

Hiram  L.  Washburn,  Resp*t.  v.  Andrew  Dettinobr,  Applt 

Sup.  Ct.,  8  D.,  May  34,  1895. 

No  opinion.    Decision  and  order  amended  as  asked  in  the  moving  papers. 

Matter  of  Wat's  Will. 

Sup.  Ct.,  8  D.,  May  14.  1895. 

No  opinion.    Decree  of  the  surrogate  affirmed,  with  costs  and  disburse^ 

mentsof  this  appeal. 

Sarah  A.  White  «.  Dionis  Frankbl  et  aL 
Sup.  Ct,  1  D.,  May  17,  1895. 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 
Joseph  C.  Woodbridob  et  al.,  Resp'ts,  v.  John  S.  WiBEetal.,  Applto 

Sup.  Ct,  1  D.,  March  15,  1895. 
No  opinion.    Judgment  affirmed,  with  costs,  on  opinion  of  referee, 
Lewis  A.  Touno,  Resp't,  o.  Clark  C.  Jordan,  Applt. 
Sup.  Ct,  8  D.,  May  29.  1895. 
No  opinion.    Judgment  affirmed,  with  costs  and  disbuisementa. 
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ACCORD  AND  SATISFACTION. 
Fabt  patksnt. 

The  acceptance  and  use  of  a  check,  which  recites  that  It  is  "in  full  " 
of  an  unliquidated  claim,  constitute  full  payment  thereof,  though  the 
creditor  notified  the  debtor  of  its  insufficiency  and  sends  a  bill  showing  a 
balance  after  crediting  the  check.  Beynolda  y.  Empire  Lumber  Co,  (Sup. 
Ct.),  712. 

ACCOUNTING. 

1.  What  NECBS8ART. 

In  order  to  justify  a  resort  to  a  court  of' equity  or  a  decree  for  an  ac- 
counting, there  must  be  some  trust  or  fiduciary  relation  between  the  parties ; 
the  existence  of  a  bare  agency  is  not  sufficient.  MeOulloeh  v.  Pence  (Sup. 
Ct.).  470. 

2.  WhSN  AOnON  LIBS. 

A  court  of  equity  will  not  assume  jurisdiction  of  an  action  brought 
solely  for  an  accounting,  but,  in  an  appropriate  action,  it  may  compel  an 
accounting,  where  it  is  incidental  and  not  the  prime  relief  sought.  Abby 
V.  Wheeler  (Sup.  Ct.).  403. 

See  EzECUTOUs.  1-4. 

ADVERSE  POSSESSION. 

1.  Color  of  titlb. 

When  entry  is  made  under  claim  of  title,  the  possession  will  be  deemed 
adverse,  though  the  supposed  title  is  groundless.  Bissing  v.  Smith  (Sup. 
Ct.),  796. 

2.  Proof. 

A  party,  who  claims  title  by  adverse  possession,  must  prove  entry  and 
actual  possession  of  the  premises  under  his  claim  of  title.    Id. 

AMENDMENT.    See  Appeal,  4;  JuDaHSNT,  1;  Pleading,  4-6. 

APPEAL.  ^ 

1.  Appealable  order. 

No  appeal  lies  from  an  order,  sustaining  a  demurrer  to  a  part  of  the 
answer.     Mfst  National  Bank  of  Carthage  v.  Eaton  (Sup.  Ct.),  34, 

2.  An  order,  denying  a  motion  to  compel  the  attorney  for  the  adverse 
party  to  pay  the  costs  of  the  action,  is  appealable.  Peetsch  v.  Quinn 
(N.  Y.  C.  P.),  689. 

8.  An  order,  made  by  a  county  judge,  adjudging  a  judgment  debtor  guilty 
of  contempt  in  refusing  to  appear  for  examinauon  in  supplementary  pro- 
ceedings on  execution  issued  out  of  the  county  court,  is  appealable. 
Weaver  v.  Brydger  (Sup.  Ct.),  742. 

4.  Case— Amendment. 

An  application  for  leave  to  amend  the  case  on  appeal  should  be  made 
to  the  judge  before  whom  the  action  was  tried.  Uopee  v.  Arnold  (Sup. 
Ct.),  806. 

5.  Case— Certtfic ate. 

In  the  absence  of  a  certificate  in  the  record  of  appeal  that  all  the  evi- 
dence taken  upon  the  trial  is  thereby  presented,  the  appellate  court  will 
confine  its  examination  to  the  sufficiency  of  the  evidence  in  the  record  to 
support  the  findings  of  fact  and  the  foundation  provided  by  such  findings 
for  the  conclusion  of  law,  in  so  far  as  these  questions  are  presented  by  the 
exceptions  taken.     Gage  v.  Lippman  (N.  Y.  C.  P.),  716. 

6.  Charge. 

Where  the  instructions  to  the  jury  entirely  eliminates  the  question  of 
criminal  intent,  upon  the  trial  of  an  indictment  for  forgery,  the  refusal  of 
a  request  to  charge  such  intent  is  error.  People  v.  Wiman  (Sup.  Ct.), 
442. 
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7.  Charge— Master  and  beryant. 

Where,  in  an  action  by  a  servant  for  negligence  of  the  master,  the  last 
instruction  to  the  jury  sums  up  the  whole  duty  of  the  master  as  undertak- 
ing to  insure  the  servant  against  all  risk  from  'the  perils  named,  it  is  er- 
roneous.    Richards  v.  Hayes  (N.  Y.  C.  P.),  529. 

8.  CiTT  COURT — Review  of  eyidbnce. 

Affirmance  of  a  judgment  by  the  general  term  of  the  city  court  precludes 
all  review  of  the  evidence  by  this  court,  except  to  ascertam  if  there  be  any 
to  support  the  judgment.    Benry  v.  Agostini  (N.  Y.  C.  P.),  686. 

9.  Condemnation  procebdingb. 

An  appellate  court  will  not  interfere  with  the  report  of  commissioners 
In  condemnation  proceedings  upon  the  mere  question  of  damages,  unless  the 
amounts  awarded  are  so  great  or  so  small  as  to  be  palpably  unjust.  MaUer 
of  Thompson  (Sup.  Ct.).  327. 

10.  Noprincipleof  law  is  violated  by  the  failure  to  allow  damages  where 
no  property  is  appropriated.    Id, 

11.  Conflicting  evidence. 

Where  there  is  a  conflict  in  the  evidence,  a  verdict,  rendered  in  a  jus- 
tice's court  is  regarded  as  controlling,  unless  it  is  manifestly  and  clearly 
against  the  weight  of  evidence.    ffMsey  v.  Hart  (Sup.  Ct.).  49. 

12.  A  verdict,  on  conflicting  evidence,  will  not  be  disturbed  on  appeal. 
McNamara  v.  Brooklyn  City  B.  B.  Go,  (B'klyn  City  Ct.),  861. 

18.  A  finding,  on  conflicting  evidence,  will  not  be  disturbed  on  appeal, 
Bucki  V.  Bucki  (Sup.  Ct.),  482. 

14.  A  judgment,  rendered  by  a  justice  on  conflicting  evidence,  will  not  be 
disturbed  on  appeal.    Stewart  v.  Stsm  (N.  Y.  C.  P.).  660. 

15.  A  judgment,  rendered  by  a  justice  on  conflicting  evidence,  where  there 
is  sufficient  evidence  to  sustain  it,  will  not  be  disturbed  on  appeal.  Hen^ 
rich  V.  Murray  (N.  Y.  C.  P.),  670. 

16.  A  judgment,  on  conflicting  evidence,  will  not  be  disturbed  on  i^peal. 
Bouse  v.  Printers*  Exchange  Go.  (N.  Y.  C.  P.),  698. 

17.  Court  of  appeals. 

An  appeal  to  the  court  of  appeals  from  an  order  of  the  general  term  af- 
firming on  the  facts  an  order  denying  a  motion  for  a  new  trial  upon  the 
minutes  of  the  trial  court,  does  not  bring  up  for  review  the  questions  de- 
termined by  the  general  term  upon  appeS  from  such  order.  ^Edgeeomb  v. 
Buckhout  (Ct.  Ap.),  641. 

18.  Directing  verdict. 

Where  the  defendant  does  not  request  the  submission  of  any  question  Xx> 
the  jury,  but,  by  his  motion  for  a  nonsuit,  treats  the  case  as  presenting- 
questions  of  law  only,  and  the  court  directs  a  verdict  for  the  plaintiff  at 
his  request,  the  questions  of  fact  must  be  deemed  to  have  been  disposed  of 
by  the  court  adversely  to  the  defendant.    Bissing  v.  Smith  (Sup.  Ct.),  796. 

19.  Dismissal. 

A  motion  to  dismiss  an  appeal  must  be  made  on  eight  days'  notice. 
Hand  v.  GaUaghan  (N.  Y.  C.  P.).  863. 

20.  A  motion  to  dismiss  an  appeal  from  the  New  York  district  court  for 
defects  in  the  appeal,  service  of  notice  or  failure  to  file  the  return,  must  be 
made  at  the  s))ecial  term  of  the  common  pleas.    Id, 

21.  Error  cured. 

Any  error  in  excluding  appellant's  evidence  as  to  the  breach  and  non> 
fulfllfment  of  the  conditions  of  an  alleged  deposit  is  cured  by  his  subee- 

Suent  proof  as  to  the  non-performance  of  the  conditions  and  by  the  charge 
lat,  if  there  were  any  conditions,  they  had  not  been  performed.    Biov- 
stein  V.  WarburUm  (N.  Y.  C.  Ct.),  170. 

22.  EVIDBNGB. 

A  finding  of  the  jury,  based  upon  competent  evidence,  will  not  be  in- 
terfered with  on  appeal.  Nolan  v.  Rockaway  Park  Improvement  Go.  (Sup. 
Ct.).  416. 
28.  The  admissions  of  parties,  either  oral  or  written,  cannot  be  received  by 
a  court  on  review  for  the  purpose  of  reversing  the  findings  of  the  trial 
court.  People  ex  rel.  Man.  By.  Co,  v.  Barker  (Ct.  Ap.),  659. 
24.  Exceptions. 

The  power  of  the  general  term  to  reverse,  though  no  exceptions  is  taken » 
is  never  exercised  in  a  civil  action,  when  the  error  complained  of  was  one 
that  could  have  been  cured  on  the  trial  if  the  attention  of  the  court  and  op- 
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posing  counsel  had  been  directed  to  it.    Dato- Currier  y.  Henderson  (Sup» 
Ct.),  888. 

26.   EXCBSSIYB  VBBDICT. 

Where  a  verdict  is  set  aside  an  excessive,  a  second  verdict,  on  the  same 
or  no  stronger  evidence,  for  a  greater  amount  will  be  also  set  aside.  Sioan^ 
V.  Long  Island  Jti.  B.  Co,  (Sup.  Ct.).  864. 

36.  Findings. 

Where  the  court,  upon  the  trial  of  the  whole  issues  of  fact,  states  sepa* 
rately  the  facts  found  and  the  conclusions  of  law,  and  directs  judgment  ta 
be  entered  thereon,  the  appellant  is  entitled  to  the  benefit  of  all  the  facts 
found,  whether  included  in  the  decision  signed  or  in  his  requests  found 
and  filed.     Walrath  v.  Abbott  (Sup.  Ct.),  164. 

37.  First  instance. 

Where  the  tenant,  in  summary  proceedings,  consents  to  a  trial  and  liti- 
gates tbe  issues,  he  must  be  deemed  to  have  waived  the  objection  that  th& 
petition,  on  which  the  precept  was  issued,  was  not  sufiiciently  definite  in 
respect  to  the  time  of  letting.     Wyckoff  v.  Fi'omimr  (N.  Y.  C.  P.),  511. 

28.  A  party  who  consents  to  the  form  of  the  verdict  at  the  trial,  cannot  be- 
allowed  to  object,  on  appeal,  that  it  should  have  been  different.  TJwrru 
V.  Whiibeek  (Greene  Co.  Ct.),  548. 

29.  A  question  which  might  have  been  obviated  if  seasonably  raised,  cannot 
be  presented  for  the  first  time  on  appeal.  Aldermen,  etc.  v.  N,  Y.  Bef.  C. 
Co,  (Ct.  Ap.).  591. 

80.  Where  no  objjection  has  been  taken  on  the  trial  on  the  ground  of  failure 
to  make  certain  proof,  the  question  cannot  be  presented  on  appeal. 
Oliphant  Y,  Bu7-ns  (Ct.  Ap.),  694. 

81.  The  appellant  cannot  raise,  on  appeal,  an  issue  upon  which  the  parties 
are  concluded  by  the  pleadings.     Hoioe  v.  City  of  Bochester  (Sup.  Ct.).  816. 

82.  In  reple\^in  for  goods  seiz^  under  an  execution,  an  objection  that  the 
jury  fixed  their  value  as  of  the  time  of  the  levy,  and  not  as  of  the  day  of 
trial,  cannot  be  raised  for  the  first  time  on  appeal.  DeBraekeleer  <fe  Co,  v. 
JSehwabelan  i  (Sup.  Ct.),  840. 

88.  Habeas  COIIPU8. 

Under  tbe  statutes  of  the  United  States,  no  appeal  can  be  taken  to  the 
supreme  court  from  an  order  made  by  a  district  iudge  at  chambers  in  & 
fuAeaa  corpus  proceeding.    Matter  of  Buchancm  (Ct.  Ap.),  631. 
84.  Inquest. 

Common  Pleas  will,  on  appeal,  review  the  evidence,  ffiven  upon  an  in- 
quest taken  in  a  district  court.    Sonenberg  v.  Leoy  (N.  Y.  C.  P.),  667. 

86.   JUDGICBNT  ROLL. 

Where  the  trial  judge  does  not  include  in  his  decision  all  the  findings, 
but  delivers  those  not  Included  to  a  party,  who  causes  them  to  be  filed, 
such  party  may  procure  an  order  requiring  the  clerk  to  annex  the  requests- 
and  findings  to  the  judgment  roll.     Walrath  v.  Abbott  (Sup.  Ct.),  164. 

86.  MODTIPCATION. 

In  an  equitable  action,  the  judgment  is  subject  to  modification  on  appeal. 
Stowefs  V.  Gilbert  (Sup.  Ct.),  708. 

87.  JJbw  tki al— Case. 

An  appeal  from  an  order,  denying  a  motion  for  a  new  trial,  must  be 
made  on  a  case.    Kenny  v.  'Summer  (N.  Y.  C.  P.),  696. 

88.  Notice. 

A  motion  to  dismiss  such  appeal  must  be  made  on  a  notice  of  eight 
days.    Id, 

89.  A  notice  of  appeal  sufiiciently  shows,  without  naming  them,  which  of 
several  defendants  appeals,  where  one  of  them  did  not  appear  or  an- 
swer and  the  others  appeared  and  litigated  the  issues.  Wolfe  v.  Horn 
ON.  Y.  C.  P.),  860. 

40.  An  error  in  the  referee's  conclusions  of  law  and  the  judgment  appealed 
from,  which  is  prejudicial  to  one  defendant  alone,  dfoes  not  afford 
adequate  ground  for  the  reversal  of  the  judgment  with  regard  to  the  6ther 
defendants.     Id, 

41.  Notice  of  argument. 

The  failure  of  the  appellant  to  serve  a  notice  of  argument  is  by  itself  na 
CTound  for  dismissing  an  appeal.     Band  v.  CcUlagMn  (N.  Y.  C.  P.),  863. 

42.  Objections. 

In  the  giving  of  testimony  by  an  expert  upon  a  general  subject  about 
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which  he  is  presumed  competent  to  testify,  the  form  of  the  objection 
should  be  such  as  to  call  the  attention  of  the  court  sharplv  to  the  fact 
that  the  testimony  adduced  is  not  confined  within  the  limits  established 
by  the  decisions  of'the  courts.  Daw-Ourrier  v.  Hendenon  (Sup.  Ct.),  3SB. 
48.  Proof. 

The  evidence,  in  this  case,  was  held  not  sufficient  to  sustain  a  Judgment 
for  plaintiff.    ReiUy  v.  Merntt  (N.  Y.  C.  P.),  715. 

44.  Re  ARGUMENT. 

After  the  judgment  has  been  affirmed  by  the  court  of  appeals,  the  court 
of  common  pleas  will  not  grant  a  reargument.  Jung  y.  Kueffd  (N.  Y. 
C.  P.),  671. 

45.  A  motion  for  a  reargument  will  be  denied,  where  the  error  in  the  state- 
ment of  fact  in  the  papers  upon  which  error  the  motion  is  based,  will  not 
affect  the  decision  on  the  appeal.    Kessler  v.  Leoy  (N.  Y.  C.  P.),  697. 

46.  Ebcord. 

Objection  cannot  be  raised  in  an  appellate  court  that  the  record  does  not 
present  the  true  state  of  fact.    Bobertson  v.  Hay  (N.  Y.  C.  P.),  5jW). 

47.  Restitution. 

A  motion  for  restitution,  under  section  1828  of  the  Code,  upon  the  re- 
versal of  the  judgment,  may  be  made  in  the  court  that  reverses  the  judg- 
ment, or  at  the  general  term  of  the  court  to  which  the  case  has  been 
remitted  and  is  pending,  if  that  court  has  a  general  term.  CarUon  v. 
Winterson  (Ct.  Ap.),  649. 

48.  Where,  upon  an  appeal  taken  from  an  order  denying  a  motion  for  a  new 
trial,  but  not  from  the  judgment,  the  order  is  reversed,  the  reversal  order 
should  provide  for  setting  aside  the  judgment  and  for  restitution  of  moneys 
paid  under  it.     Whiiman  v.  Johnson  (N.  Y.  C.  P.),  717. 

49.  Stat. 

An  appeal,  not  allowed  by  law.  to  a  court  which  has  no  power  to  enter- 
tain it  cannot  operate  as  a  stay  and  furnishes  no  reason  for  delaying  the 
execution  of  the  sentence.  Matter  of  Buchanan  (Ot.  Ap.),  621. 
IM).  A  stay  of  proceedings  to  enforce  the  judgment  does  not  affect  the  re- 
spondent's right  to  move  to  dismiss  the  appeal.  Kenny  v.  dummer  (N. Y. 
C.  P.),  698. 

51.  Supervision  by  federal  courts. 

The  fourteenth  amendment  to  the  Federal  Constitution  confers  no  juris- 
diction upon  the  courts  of  the  United  States  to  supervise  the  administration 
by  state  tribuneds  of  the  criminal  law  of  the  state,  or  to  correct  errors,  or 
to  modify  or  change  their  judgments.    Matter  of  Buchanan  (Ct  Ap.),  621. 

52.  Time  of  taking. 

An  order,  setting  aside  a  judgment  and  granting  a  new  trial  in  the  dis- 
trict court  of  the  city  of  New  York,  does/iot  stay  the  time  within  which 
an  appeal  must  be  taken  from  such  judgment.     Zimmerman  v.  Block 

(N.  Y.  C.  P.),  358. 
58.  Undertaking. 

Section  1300  of  the  Code  does  not  apply  to  an  action  on  an  undertaking 
on  appeal  to  the  court  of  common  pleas  from  a  judgment  of  the  general 
term  of  the  city  court,  affirming  a  judgment  in  that  court.    Barber  v. 
Rutherf(yrd  (N.  Y.  C.  P.),  690. 
64.  Undertaking — Liability  of  sureties. 

The  liability  of  a  surety  upon  an  undertaking  on  appeal  from  a  final 
judgment,  under  sections  1853  and  1356  of  the  Code,  is  not  terminated  by 
the  reversal  of  the  judgment  by  the  general  term,  but  continues  and  is  en- 
forceable in  case,  on  appeal  to  the  court  of  appeals,  the  order  of  the  general 
term  is  reversed  and  the  original  judgment  affirmed.  Foo  Long  v.  Am, 
Surety  Co,  (Ct.  Ap.),  612. 

56.  But  a  jyro  forma  affirmance  of  the  judgment,  based  exclusively  on  the 
stipulations  of  the  parties  and  without  anj  hearing  or  adjudication  by  the 
court  of  appeals,  is  not  an  affirmance  within  the  meaning  of  the  under- 
taking.   Id. 

66.  Verdict. 

A  verdict,  if  it  is  sustained  at  all,  must  be  sustained  on  the  ground  upon 
which  the  case  was  submitted  to  the  jury.  Marks  v.  Rochester  By,  Go, 
(Ct.  Ap.),  288. 

57.  What  brought  up. 

An  appeal  by  administrators  from  a  decree,  settling  their  accounts  as 
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presented,  does  not  bring  up  for  review  the  rejection  by  the  surrosate  of 
me  individual  claim  of  one  of  them  iagainst  the  estate.  Matter  ojMa/ytfr 
(Sup.  Ct.).  824. 

See  CosTB,  1;  Eionent  Domain. 

ARBITRATION. 
Bbvocation— -Expense. 

Where  the  submission  provides  that  a  deposit  be  made  as  security  for 
any  award  tlmt  may  be  made,  expenses  incurred  in  preparing  for  the  arbi- 
tration are.  upon  revocation,  payable  out  of  the  deposit,  under  section  2384 
of  the  Code.     JJn.  Ins.  Co.  of  Phila.  v.  Cent.  T.  Co.  (Sup.  Ct.),  800. 

ARREST. 
Execution— Release. 

Section  672  of  the  Code  does  not  authorize  an  order  relieving  the  debtor 

from  imprisonment  under  an  execution,  where  he  was  arrested  under  an 

order  of  arrest  and  has  procured  his  discharge  by  giving  an  undertaking 

for  the  delivery  of  the  chattels  sued  for.    Medges  v.  PmyM  (Sup.  Ct.),  405. 

See  Injunction,  2. 

ASSIGNMENT. 
E<^uiTABLE— Order. 

An  order,  directing  the  treasurer  of  a  life  insurance  company  to  pay  a 
death  claim  out  of  any  sum  belonging  to  the  mortuary  fund,  signed  by 
the  vice  president  and  secretary,  operates  as  an  equitable  assigument  there- 
of pro  tanto,  though  it  was  not  drawn  by  the  officers  mentioned  in  the 
by-law,  nor  upon  the  depositary  of  the  fund.  People  v.  FUmr  City  Life 
Ais'n  (Sup.  Ct.),  699. 

ASSIGNMENT  FOR  CREDITORS. 
Receiver. 

The  receiver  of  an  insolvent  bank  cab  not  refuse  to  pay  over  money  to 
which  an  assignee  for  the  benefit  of  creditors  is  entitled,  on  the  ground  that 
the  latter  does  not  say  that  he  intends  to  distribute  it  among  the  creditors. 
PeapU  V.  St.  Nicholas  Bank  of  N.  Y.  (Sup.  Ct.).  488. 

ATTACHMENT. 
1.  Affidavit. 

An  affiiJavit  for  an  attachment,  made  on  information  and  belief,  must 
state  the  grounds  for  such  information  and  belief.  Empire  Warehouse  Co. 
V.  MaUett  (Sup.  Ct.),  318. 

3.  Disposal  of  property. 

Section  636  of  the  Code  does  not  appljr  where  the  defendant  disposes  of 
money  received  as  agent  for  the  plamtiff;  such  case  cannot  be  brought 
within  the  statute  by  waiving  the  tort  and  claiming  that  the  money 
received  by  defendant  thereby  vested  in  him.    Id. 
Z,  Foreign  corporation. 

An  attachment  against  a  foreign  corporation  is  not  rendered  void,  mere- 
ly because  it  was  granted  without  showing  the  facts  required  by  section 
1780  of  the  Code,  but  the  defect  may  be  cured  by  an  affidavit  filed  nunc 
pro  tunc.    Ladenburgh  v.  Com.  Bk.  of  Newfoundland  (Sup.  Ct.),  163. 

4.  Levy— Priority. 

Where  part  of  debtor's  property  is  seized  under  attachment,  and  after- 
wards the  balance  of  his  property  is  seized  under  other  attachments,  tiie 
subsequent  attachments  are  liens  on  the  property  seized  under  them  prior 
to  the  lien  of  first  attachment  and  to  an  execution  issued  ou  the  judgment 
recovered  in  the  first  attachment  action.  Oillig  v.  I'readwdl  (Sup.  Ct.), 
459. 

5.  Liability. 

A  plaintiff  in  an  attachment  is  liable  to  tliird  portiec  for  the  value  of 
their  goods  seized  and  sold  by  a  constable  thereunder,  if  he  receives  the 
proceeds  of  the  sale  from  his  attorney  in  the  attachment,  who  had  notice, 
at  the  time  of  the  levy,  of  the  claim  of  such  third  parties.  Wiegman  v. 
Marimura  (N.  Y.  C.  P.),  537. 

ATTORNEY  AND  CLIENT. 
1.  Authority. 

In  an  action  of  ejectment,  the  complaint,  verified  by  the  plaintiff,  is  a 
written  recognition  of  the  attorney's  authority  to  commence  the  action, 
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sufficient  to  satisfy  ev€iy  requirement  of  the  Code  provisions.    Oraham  v. 
Andrews  (N.  Y.  Supr.  Ct.),  177. 

2.  In  the  absence  of  proof  of  special  autliority  conferred  upon  the  attor- 
ney, his  acts  in  directing  tJie  levy  upon,  or  the  talking  of,  goods  upon  pro- 
cess are  in  excess  of  his  general  powers,  and  do  not  affect  or  subject  hi» 
client  to  liability.     Fischer  v.  Betherington  (N.  Y.  Supr.  Ct.),  178. 

8.  Authority  to  appear  for  a  party  in  justice's  court  docs  not  carry  with  it 
power  to  enter  into  a  stipulation  to  extend  the  time  within  which  the 
justice  may  render  judgment.  Beardslep  v.  Pope  (Essex  Co.  Ct.). 
851. 

4.  Where  the  person,  who  is  seeking  to  recover  upon  the  implied  or  pre- 
sumed authority  which  grows  out  of  the  client's  relation  to  the  attorney, 
is  notified  thai  the  attorney  has  no  right  to  incur  the  expense,  he  cannot 
hold  the  client  responsible.    JPctekardY,  Stephen*  (Sup.  Ct.).  500. 

6.  City  couut. 

Tiie  city  court  has  the  same  power  over  attorneys  as  is  possessed  by 
other  courts  of  record.     GiU&tpie  v.  Mulholland  (N.  Y .  C.  P.).  5835. 

6.  Compensation — Sbttlbmbnt. 

Where  a  settlement  of  an  action  between  husband  and  wife  has  beea 
made  in  good  faith  and  without  notice  of  lien  claimed,  such  settlement 
will  be  recognized  and  effectuated,  upon  such  terms  as  to  the  attorney  are 
just.     Keaik6  v.  Keane  (Sup.  Ct.),  807. 

7.  Contract  with  client. 

The  burden  is  upon  an  attorney  to  show  that  a  contract,  made  by  him 
with  an  heir  or  next  of  kin  by  which  he  is  to  receive  for  his  services  a 
large  share  of  his  client's  interest  in  the  estate,  is  fair  and  just,  and  that  his^ 
client  acted  understandingly  and  with  full  knowledge  of  all  the  facts  con- 
nected with  the  transaction.     Matter  of  Mayer  (Sup.  Ct.),  b25. 

8.  Lien. 

An  attorney's  lien  on  a  juugment  for  his  costs  and  compensation,  though 
without  notice,  prevails  over  the  lien  of  the  crod.tor  in  a  supplementary 
proceeding  against  the  party  recovering  the  judgment.  Dienst  v. 
MeCafrey  (N.  Y.  C.  P.).  200. 

9.  An  attorney's  lien  cannot  attach  to  a  cause  of  action,  which  in  its  nature 
is  not  assignable.     Keane  v.  Keane  (Sup.  Ct.),  807. 

10.  Reference. 

In  a  summary  proceeding  against  an  attorney,  the  city  court  has  power 
to  refer  the  questions  of  fact  before  it  on  the  application.  OUl^piev. 
MulJiolland  (N.  Y.  C.  P.).  532. 

11.  Relation. 

Where  the  transfer  of  a  claim  in  suit  is  proposed  and  accepted  during 
the  |>endency  of  the  action,  with  the  knowledge  of  the  attorney  who 
advised  against  a  formal  assignment  being  made  at  the  time  ,  the  relation 
of  attorney  and  client  is.  in  a  measure,  created  between  such  attorney  and 
the  proposed  assignee.    Id, 

12.  Setoff. 

Upon  such  application,  an  indcbtodness  on  the  part  of  the  attorney  to 
the  client  sought  to  be  removed  will  be  set  off  against  the  fees  to  which  the 
attorney  is  entitled.    Matter  of  Prospect  Ave,  (Sup.  Ct.),  497. 
18.  Substitution. 

An  unconditional  substitution  will  not,  it  seems,  be  granted,  unless  such 
misconduct  on  the  part  of  the  attorney  is  shown  af<  will  deny  Iiim  the  pro- 
tection which  the  court  will  otherwise  afford  him  for  his  fees,  or  for  any 
other  lien  that  he  may  have.     Id. 

14.  In  any  other  case,  a  client,  subject  onlv  to  the  payment  of  the  attorney's 
fees  in  a  proper  case,  or  securing  them  if  they  cannot  then  be  fiied  and 
dctei-mined,  has  the  right,  without  ansigning  any  cause,  at  any  point  in  a 
suit  or  proceeding,  to  change  his  attorney.     Id. 

15.  Summary  proceeding. 

Tile  ns.sertion  of  a  lien  by  the  attorney  is  not  an  answer  to  a  summary 
procecdinji  to  compel  him  to  pay  over  money  collected  by  him.  OiUespie 
v.  Mulholland  (N.  Y.  C.  P.),  532. 

BAILMENT. 
Consideration. 

A  reciprocal  benefit  between  bailor  and  bailee,  from  the  deposit  of  the 
former's  picture  in  the  latter's  gallery,  is  a  sufficient  consideration  to  raise 


Digitized  by 


Google 


BAILMENT  —  BILLS   AND   NOTE&  888 

a  duty  and  support  a  promise  of  care  in  the  custody  of  the  picture. 
Hardegg  v.  WiOards  (X.  Y.  C.  P.),  524. 

BANKRUPTCY. 
Action  to  set  aside  deed. 

After  the  appointmeat  of  an  assignee  in  bankruptcy,  a  creditor  cannot 
maintain  an  action  to  set  aside  a  deed  made  by  the  bankrupt,  but  the 
assignee  alone  can  sue.    Hdmer  ▼.  Little  (Sup.  Ct.),  789. 

BANKS  AND  BANKING. 
1.  Clearing  house. 

Under  the  constitution  and  rules  of  the  clearing-house  association,  an 
anangement  between  banks  that  one  should  act  as  agent  for  the  other  in 
clearing  its  checks  through  the  clearing  house  cannot  be  discontinued  nor 
its  liabuity  cease,  until  after  the  completion  of  the  exchanges  of  the  morn- 
ing next  followine  the  receipt  of  a  notice  of  discontinuance.  O'Brien  v. 
arant  (Ct.  Ap.).  282. 

3.  Clearing  HOUSE  contract. 

A  contract  by  a  bank  to  pay  checks  drawn  on  another  bank,  presented 
through  the  clearing-house,  does  not  impose  upon  the  former  bank  the 
siime  liability  in  regard  to  such  checks  as  attaches  to  the  latter  bank. 
Grant  v.  MacNuit  (N.  Y.  C.  P.),  719. 
8.  Deposit. 

The  deposit  of  securities  made  with  the  clearing  bank  constitutes  a  law- 
ful pledge  of  the  assets  of  the  depositing  bank,  to  protect  the  former 
against  any  possible  loss  in  undertakmg  to  clear  and  pay  all  checks  drawn 
by  the  latter  and  sent  through  the  clearing  house,  and  the  clearing  bank  is 
entitled  to  hold  and  apply  the  securities  in  payment  of  the  amount  so  paid 
by  it.     O'Brien  v.  QranS  (Ct.  Ap.),  282. 

4.  Fraud. 

Where  there  is  nothing  to  charge  the  clearing  bank  with  any  knowledge 
or  notice  of  the  designs  of  the  drawers  of  certain  checks  so  as  to  make  it 
an  abettor  in  an  unlawful  scheme  to  o1)tain  a  preference  over  other  credi- 
tors and  it  acted  in  perfect  good  faith  in  its  payments  of  sudi  checks,  it 
was  justified  in  so  doing,  and  it  not  only  could  not,  but  it  should  not,  be 
made  to  suffer  a  loss.  Id. 
6.  Insolvency. 

The  subsequent  insolvency  of  such  bank  does  not  excuse  the  clearing 
bank  from  the  performance  of  its  obligation  towards  the  clearing-house 
banks.     Id. 

6.  Powers  op  banking  department. 

Such  agreement  by  the  banking  department,  not  to  close  the  bank,  is 
not  ultra  vires,  or  against  public  policy.  Sickles  v.  HerM  (N.  Y.  C.  P.X 
837. 

7.  Prbpbrencb. 

The  provision  of  section  48,  chap.  687  of  1892,  has  no  application,  where 
at  the  time  when  such  arrangement  was  made,  the  bank  whose  checks  are 
to  be  cleared  was  solvent.     O'Brien  v.  Grant  (Ct.  Ap.),  282. 

BILL  OF  PARTICULARS. 

1.  Divorce. 

The  issue  of  marriage  in  an  action  for  divorce  can  be  raised  by  a  denial 
of  the  allegations  of  the  complaint  in  respect  thereto,  and  a  bill  of  particu- 
lars is  not  necessary  to  enable  the  defendant  to  make  and  serve  his  answer. 
BuUofk  V.  Bullock  (Sup.  Ct.),  498. 

2.  The  denial  of  a  motion  for  a  bill  of  particulars  before  answer  does  not 
establish  the  fact  that  the  defendant  is  not  entitled  to  such  bill,  in  order  to 
prepare  for  the  trial.    Id. 

See  Executors,  7. 

BILLS  AND  NOTES. 

1.  Bona  pide  holder. 

The  surrender  to  a  party«of  his  own  promissory  note,  if  valid  and  en- 
forceable, and  the  taking  in  lieu  thereof  a  negotiable  note  made  by  a  third 
part,  before  its  maturity,  constitute  the  holder  one  in  good  faith  and  for 
value.    Hand  v.  Dinniny  (Sup.  Ct.),  464. 

2.  The  existence  of  the  surrendered  note  constitutes  prima  facie  evidence  of 
its  validity,  and  its  consideration  in  an  action,  on  the  transferred  note, 
may  be  inquired  into  on  the  cross-examination  of  the  plaintifF.    Id. 
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3.  The  receipt  of  a  note  of  a  third  person  In  payment  of  a  precedent  debt, 
does  not  alone  operate  as  a  discharge  of  the  debt  pro  tanto,  &cinner  En- 
gine  Go.  v.  Old.  tU.  Is.  D.  Eitab.  (N.  Y.  C.  P.),  677. 

4.  Check— Presentment. 

Where  the  drawee  has  no  funds  of  the  drawer  wherewith  to  pay  the 
check,  presentment  and  notice  of  dishopor  are  not  essential  in  order  to 
charge  the  drawer;  and  the  same  rule  properly  applies  in  the  case  of  a  par- 
tial deficiency  of  deposit  to  meet  it.    Giant  v.  MacNutt  (N.  Y.  C.  P.),  719. 

5.  Consideration. 

The  release  by  the  owner  of  a  claim,  though  doubtful,  a^nst  a  manu- 
facturing company  is  a  good  consideration  for  a  note  given  in  compromise 
thereof  by  the  treasurer  of  such  corporation.  Hotisatonie  Nat,  Bank  v. 
Fosttr  (Sup.  Ct.),  435. 

6.  Failure  of  consideration. 

In  such  case,  failure  of  consideration  is  available  as  a  defense  by  the 
maker  against  such  holder.  Skinner  Engine  Co.  v.  (M  St.  D.  Ettah.  (N. 
Y.  C.  P.),  677. 

7.  Indorsement. 

Evidence  that  the  pavee  indorsed  the  note  at  the  request  of  the  makers 
and  for  the  purpose  of  facilitating  its  discount  for  the  intended  holder,  is 
not  sufficient  to  overcome  the  presumption  that  the  indorser  of  a  note, 
payable  to  another,  intends  to  become  liable  only  as  a  second  indorser. 
Carter  Bice  Co.  v.  Bbtoard  (N.  Y.  C.  Ct.),  168. 

BOARDING  HOUSE  KEEPER. 
LiBK — Exempt  property. 

The  lien  of  a  boarding-house  keeper  extends  to  property  of  the  boarder 
which  is  exempt  from  execution.  Thorn  v.  WlUtbeek  (Greene  Co.  Ct.), 
548 

BOARD  OP  HEALTH. 

1.  Powers  of. 

To  Justify,  under  §  5.  tit.  12,  chap.  588  of  1888  and  §  14,  chap. 
661  of  1898,  the  isolation  of  a  person,  alleged  to  be  infected  with  and  ex- 
posed to  a  contagious  disease,  the  fact  must  exist  that  such  perFon  Is  in- 
fected with  such  disease  or  has  been  exposed  to  it.  Matter  of  Smith  (C*t. 
Ap.),  241. 

2.  QUARANTINB. 

No  authority  is  given  by  the  above  provisions  to  the  health  commis- 
sioner to  quarantine  any  person  simply  because  he  refuses  to  be  vaccina- 
ted, and  to  continue  him  in  quarantine  until  he  consents  to  such  vacdn* 
ation.    Id. 

BOND. 

1.  Delfvert. 

Possession  of  a  bond  by  the  obligee  is  prima  fade  evidence  of  delivery. 
KranichfeU  v.  Slattery  (N.  Y.  C.  P.),  526. 

2.  Parties 

A  bond,  given  to  obligees  named,  executors,  etc.,  and  to  them  and  each 
of  them  severally  and  individually,  to  indemnify  them  against  the  conse- 
quences of  a  decastavit,  runs  to  them  personally.  Moss  v.  Cohen  (N.  Y. 
C.  P.),  332. 

8.  Validity. 

A  bond,  given  to  indemnify  the  obligees  against  the  consequences  to 
them  of  a  contemplated  devastarit  in  their  offices  as  executors,  is  void  as 
against  public  policy.    Id. 

BRIDGE. 

1.  Liability  of  county. 

Under  the  Highway  Law,  a  county  is  bound  to  contribute  to  the  ex- 
pense of  a  free  public  bridge  constructed  by  a  town  wholly  within  its 
bounds,  and  not  crossing  border  lines,  when  the  cost  exceeds  one-sixth  of 
one  per  cent,  on  the  assessed  valuation  of  the  taxable  property  of  the  town. 
Pieaple  ex  rel.  Boot  v.  Bd.  of  8upe?'msor8  (Ct.  Ap.),  258. 

2.  Within  village  limits. 

A  bridge,  located  within  the  limits  of  an  incorporated  village,  which  is 
within  a  town,  is  a  town  bridge  within  the  statute,  where  the  village  char- 
ter excepts  such  bridge  from  the  jurisdiction  of  the  village  authorities  and 
leaves  it  under  the  direction  and  control  of  the  commissioners  of  highways 
of  the  town.    Id. 
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CARRIERS. 

1.  Bills  of  lading. 

The  discount  of  a  draft  drawn  by  a  consignor  upon  his  consignee,  which 
is  accompanied  by  the  delivery  o|  a  bill  of  lading  to  the  party  making  the 
advance,  passes  to  him  the  legal  title  to  such  property  and  subrogates  him 
to  the  rights  of  the  original  holder.  First  Nat.  Bk.  of  Syrcumse  v.  N.  T, 
a  <fc  H,R.  B.  B.  Co.  (Sup.  Ct.),  162. 

2.  The  fact  that  the  bill  or  lading  is  drawn  to  order,  does  not  prevent  its 
transfer  by  delivery  to  a  third  person  without  any  indorsement.     Id. 

8.  Where  the  bill  of  lading  is  upon  its  face  transferable,  the  carrier,  if  it 
delivers  the  goods  without  requiring  its  production,  is  liable  to  third  per- 
sons who  have  acquired  rights  in  the  property.    Id. 

4.  The  wokIs  upon  the  face  and  back  of  the  bill  of  lading  in  question  were 
held  not  to  render  it  non-transferable.    Id. 

5.  Under  section  688  of  the  Penal  Code,  the  delivery  of  goods  without  sur- 
render of  the  bill  of  lading  is  unlawful,  where  the  words  "not  negotiable" 
do  not  appear  on  the  face,  though  printed  on  the  back,  of  the  bill  of  lading. 
Id. 

6.  Explosives. 

Illummating  gas,  compressed  into  steel  cylinders  of  insufficient  strength 
to  hold  it.  though  liable  to  explode  by  its  tendency  to  expand  when  heated, 
is  not  within  section  4472  of  U.  8.  Revised  Statutes.  Bussed  v.  New  Jersey 
SUambocU  Co.  (Sup.  Ct.),  221. 

7.  Lachbs. 

Laches  on  the  part  of  the  owner  of  a  bill  of  lading  cannot  be  assumed 
merely  from  delay  in  presenting  it  to  the  carrier.  Mrst  Nat.  Bk.  of 
Syracuse  v.  N.  T.  C.  &  H.  B.  B.  B.  Co.  (Sup.  Ct.),  112. 

3.  Loss  OF  perishable  goods. 

A  carrier  is  liable  for  loss  of  perishable  goods  caused  by  delay  in  trans- 
portinjg  them,  where  it  receives  them  from  a  connecting  line  and  detains 
them  in  the  same  cars  in  which  they  are  received,  until  repairs  ordered  by 
its  inspector  are  made.  Cartwright  v.  Bomey  TT.  &  0.  B.  K.  Co.  (Sup.  Ct.), 
772. 

CASE.    See  Appeal,  4,  6,  87. 
CERTIORARI. 
Hblibf. 

Upon  the  return  of  a  writ  of  certioraH  to  review  an  assessment,  the 
court  has  power  to  order  the  assessment,  if  illegal,  to  be  stricken  from  the 
roll,  or,  if  erroneous  or  unequid,  to  order  a  re-assessment  of  the  property, 
etc.     People  ex  rel.  Mam,.  By.  Co.  v.  Ba/rker  (Ct.  Ap.),  659. 
See  Plumbers,  2. 
CHAMPERTY. 
What  not. 

Section  147  of  1  R  S.  789,  has  no  application  to  a  conveyance  of  land,  a 
portion  of  which  is  in  the  possession  of  an  adjoining  owner  merely  through 
,    the  incorrect  location  of  the  boundary  line.    Jones  v.  Hoyt  (Sup.  Ct.),  1&. 
CHARGE.     See  Appeal,  6,  7. 
CHATTEL  MORTGAGE. 
Possession. 

Where  a  chattel  mortgage  does  not  in  express  terms  restrict  the  mort- 
gagor's right  to  transfer  the  possession  of  the  chattels  and  provides  that, 
until  default  in  payment,  he  shall  have  the  use  and  possession  thereof,  he 
may  lawfully  transfer  his  possession,  and  the  mortgagee's  only  recourse  is 
against  the  person  in  possession  at  the  time  his  right  to  possession 
accrues.  Oregg  v.  Wittemann  (N.  Y.  C.  P.),  668. 
See  Mortgage,  1. 

CONDEMNATION  PROCEEDINGS. 

1.  Award. 

Commissioners,  in  a  proceeding  to  condemn  land  for  street  purposes, 
cannot  direct  by  their  report  that  all  taxes  on  the  premises  shall  be  de- 
ducted from  the  award.     Matter  of  South  St.  Paul  St.  (Sup.  Ct.),  766. 

2.  County  Court. 

Section  16,  chap.  190  of  1892  does  not  give  the  county  court  power  to 
set  aside  the  appraisal  and  report  of  the  commissioners  for  errors  commit- 
ted by  them.    Id. 
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3.  Damages. 

In  a  proceeding  to  condemn  real  estate,  the  fitness  of  the  property  for 
the  use,  to  which  the  condemning  party  intends  to  put  it,  may  be  considered 
In  estimating  its  market  value.     Matter  of  Uiiroy  (Sup.  Ct),  208. 

4.  Jurisdiction. 

The  non-residence  of  the  commissioners  does  not  affect  the  Jurisdiction, 
and  an  objection  thereto  may  be  waived.    Id. 

5.  Oath. 

The  omission  of  the  word  **  faithfully"  from  the  oatli  of  the  oommif- 
sioners  will,  unless  waived,  invalidate  the  proceedings.    Id, 
See  Appeal,  9,  10. 

CONSPIRACY. 

WhBN  ACTIOIT  FOR  LIBS. 

An  action  for  conspiracy  cannot  be  maintained,  unless  actual  damage 
results  therefrom  to  plaintiff.    Bayles  v.  Vanderveer  (Sup.  Ct.),  CT8. 

CONTEMPT. 
False  aivswer. 

To  interpose  a  false  answer  in  an  action,  is  a  contempt  of  court.  Matter 
cf  Proceeding  (Sup.  Ct.),  301. 

CONTRACT. 

1.  AORBEHBNT  TO  REPLACE  LOST  CAPITAL. 

An  offer  to  a  bank  to  replace  its  lost  capital  if  it  will  continue  business, 
upon  acceptance,  becomes  a  binding  contract,  and  may  be  enforced  by  the 
bank.    Sickles  v.  Herold  (N.  Y.  C.  P.),  888. 

2.  Assets. 

A  note  payable  on  demand,  given  in  pursuance  of  such  contract  to  re- 
place the  lost  capital  of  the  bank,  is  an  asset  of  the  bank,  and  is  enforce- 
able before  exhaustion  of  other  assets.    Id. 

8.  Breach. 

The  mere  fact  of  a  contemplated  marriage,  or  the  marriage  itself,  does 
not  necessarilv  as  matter  of  law,  disqualify  a  woman  from  rendering  ser- 
vices and  performing  her  agreement  as  a  housekeeper ;  the  question  as  to 
whether  the  marriage  affords  ground  for  her  discharge  is  properly  sub^ 
mitted  to  the  jury.     Edgeeomb  v.  Buekluyut  (Ct.  Ap.),  641. 

4.  The  vendor  is  absolved  from  any  duty  of  further  performance  by  the 
definite  and  unretracted  refusal  in  advance  of  the  purcliaser  to  perform 
the  contract.     Soltau  v.  Qoodyear  Vulcanite  Oo.  (N.  Y.  C.  P.).  734. 

5.  Conditional  promise. 

Where  a  promisor  obligates  himself  to  pay  **  when  able  to  do  so,"  the 
promise  is  conditional,  and  to  entitle  the  promisee  to  recover  thereon,  he 
must  plead  and  prove  the  fact  of  such  ability.  JBlodgett  v.  Ball  (N.  Y.  C. 
Ct.),  172. 

6.  Consideration. 

An  agreement  to  extend  the  time  for  the  payment  of  a  debt,  in  order  to 
be  valid,  must  be  founded  on  a  sufficient  consideration.  Babcoek  v. 
Uuntuch  (Sup.  Ct.),  47. 

7.  A  meritorious  consideration,  or  the  duty  to  provide  for  a  wife  or  child, 
is  not  suflScient  to  support  an  executory  covenant.  Matter  of  James  (Ct 
Ap.),  246. 

8i  Bonds,  executed  and  delivered  by  a  husband  to  his  wife  as  a  gift,  are  not 
enforceable  after  his  death  against  his  estate.    Id. 

9.  The  discharge  by  one  of  a  doubtful  claim  against  another  person  is  a 
good  consideration  for  the  promise  by  a  third  party  to  pay  a  sum  of  money 
to  secure  such  discharge.     Struthers  v.  Siniih  (Sup.  Ct.),  299. 

10.  Forbearance  by  the  banking  department  at  the  request  of  a  shareholder 
and  depositor,  to  close  an  insolvent  bank,  is  a  good  consideration  for  a 
promise  by  such  shareholder  and  depositor  to  make  good  the  capital  of 
the  bank.     Sickles  v.  Herold  (N.  Y.  C.  P.).  887. 

1.  An  undertaking,  given  as  a  condition  for  denying  a  motion  for  an  at- 
tachment for  contempt  of  court,  to  pay  any  judgment  that  might  be  re- 
covered in  the  action,  is  supported  by  a  sufllcient  consideration.  JBder  v. 
Qildersleew  (Sup.  Ct.).  408. 
12.  An  agreement  by  a  cestui  que  trust  to  pa^  the  trustee  commissions  on  the 
income  received  and  paid  out  by  him,  is  without  consideration,  where  no 
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duties  are  imposed  upon  him  other  than  such  as  he  is  bound  to  perform  by 
virtue  of  his  office.     Wildey  v.  Bobinson  (Sup.  Ct.),  428. 

13.  A  promise,  made  in  consideration  of  the  release  b^  the  promisee  of  a 
claim,  though  unenforceable,  against  the  promisor,  is  valid.  DovaZe  v. 
Ackermaii  (N.  Y.  C.  P.),  518. 

14.  Construction 

Under  a  contract  whereby  the  plaintiff's  compensation  is  to  be  com- 
puted "on  premiuius  on  policies  issued  through  his  instrumentality,  and 
shall  accrue  only  us  the  premiums  are  paid  to  said  society  in  cash."  tlie 
defendant  c;uiut>:  escape  liability  for  commissions,  where  it  arbitrarily  and 
without  any  reason  refuses  to  accept  a  risk  procured  by  plainiiif.  Madden 
V.  Equitable  Life  Assur.  Soc.   (N.  Y.  Supr.  Ct.).  79. 

15.  A  provision  m  a  contract  for  the  sale  of  hemlock  bark  for  the  reserva- 
tion of  a  certain  number  of  cords  and  for  payment  for  the  bark  reserved 
in  case  the  land  should  yield  less  than  a  certain  quantity  per  acre,  was 
construed  to  mean  that  if,  excluding  the  amount  reserved,  there  should  not 
be  as  much  as  three  cords  per  acre,  then  the  one  dollar  per  cord  for  the 
amount  reserved  was  to  be  paid  only  to  the  extent  that  the  land  failed  to 
produce  three  cords  per  acre.    Branatigh  v.  Besslin  (Sup.  Ct.).  156. 

16.  A  contract  between  two  railroad  companies  to  o&tablish  a  *'  joint  depot 
and  terminus,"  impliedly  prohibit  the  extension  of  its  road  beyond  the 
depot  by  either  company.  P.  P.  db  C.  I.  R.  Co.  v.  B'klyn,  etc.,  A  R,  Co, 
(Sup.  Ct.),  308. 

17.  A  contract  of  sale  of  a  line  of  ships,  together  with  all  the  property  used 
in  ooerating  such  line  and  tlie  good  will  of  the  business,  does  not  give  the 
venaee  the  exclusive  ri^ht  ot  issuing  through  bills  of  lading,  though, 
at  the  time  of  the  sale,  the  vendor  h£i  agreements  with  the  connecting 
lines  for  issuing  such  bills.  Paeiflc  Mail  Steamboat  Co.  v.  Panama  R.  R. 
Co.  (Sup.  Ct.),  376. 

18.  Whefe  the  language  of  the  promisor  may  be  understood  in  more  senses 
than  one,  it  is  to  be  interpreted  in  the  sense  in  which  he  had  reason  to  sup- 
pose it  was  understood  by  the  promisee.  Sliervoood  v.  Crane  (N.  Y.  C.  P.), 
517. 

19.  Estoppel. 

In  any  event,  defendant  is  estopped  to  contest  the  validity  of  such  prom- 
ise for  want  of  consideration.    Sickles  v.  Herold  (N.  Y.  C.  P.),  387. 

20.  Interpretations. 

An  express  provision  in  a  contract  for  forfeiture  of  rights  under  it  pre- 
cludes an  implication  of  other  causes  of  forfeiture.     Cree  v.  Bristol  (N.  Y. 
C.  P.),  618. 
SI.  Performance. 

Under  an  agreement  to  procure  the  ratification  from  the  Federal  govern- 
ment of  a  right  granted  by  a  state,  the  mere  ascertaining  that  there  is  no 
necessity  for  getting  it  is  not  a  compliance  with  the  contract.  DeCasiro  v. 
Cimp.  F.  Du  Tel.  De  PaiHs  A.  New  York  (Sup.  Ct.),  391. 

23.  Rescission. 

The  general  rule  that,  where  a  contract  is  rescinded  while  in  the  course 
of  performance,  no  claim  in  respect  of  performance  or  of  what  has  been 
paid  or  received  thereon,  may  thereafter  be  made,  is  subject  to  the  qualifi- 
cation that  any  claim  founded  on  the  contract  must  be  referred  to  the 
agreement  of  rescission  to  ascertain  whether  it  has  been  expressly  or 
impliedly  reserved.  Aldtrmen,  etc.  v.  N.  T.  Ref.  C.  Co.  (Ct.  Ap.),  591. 
28.  Where  the  mode  of  procedure,  prescribed  by  the  contract  in  case  of  non- 
performance by  one  of  the  parties  is  pursued  by  the  other  party,  it  does  not 
constitute  a  rescission  in  the  strict  technical  sense  vv^ch  destroys  all  rights 
of  action,  but  is  a  termination  of  the  contract  according  to  its  terms  and 
leaves  undisturbed  all  existing  liabilities.    Id. 

24.  Rescission— Pledge. 

The  rescission  of  a  contract  of  sale  on  the  ground  of  fraud,  after  the 
property  has  passed  into  the  hands  of  a  pledgee  for  value  and  without  no- 
tice, cannot  operate  to  take  away  the  latter's  right  of  resorting  to  such 
property  for  the  payment  of  the  obligation  which  it  was  intended  to  se- 
cure.    Levy  V.  Carr  (Sup.  Ct.),  4^8. 

25.  Revocation. 

A  provision,  abrogating  all  previous  contracts  and  regulating  the  trans- 
action of  business  thereafter  to  be  done,  was  held  not  to  revoke  the  terms 
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of  the  above  agreement  of  sale,  but  onhr  such  contracts  as  regulated  the 
traffic  between  the  parties.  POc^  Mail  Steamship  Co.  y.  Paruuna  B,  i2L 
Co.  (Sup.  Ct.).  876. 

d6.  Sbrvicbb — Mbmbbrs  of  family. 

Declarations  by  a  father,  in  the  absence  of  his  dau^ter  and  not  com^ 
municated  to  her,  that  she  "oufhttobe  paid,"  and  that  ''she  should  be 
paid  for  what  she  did  for  him,  do  not  rebut  the  presumption  that  her  ser- 
vices were  gratuitous.     Matter  of  Dusenberry  (Surr.  Ct.),  217. 

87.  Validity. 

A  contract  by  the  bookkeeper  of  a  corporation  to  disclose  its  financial 
condition  to  another,  though  a  stockholder,  is  void.  Dawnport  v.  Hulme 
(N.  Y.  Supr.  Ct.).  185. 

28.  An  agreement  between  two  street  railroad  companies,  in  case  no  incon- 
venience results  to  the  public,  is  valid,  though  it  requires  the  abandonment 
of  part  of  its  tracks  by  one  of  the  companies.  P.  P,  4b  C,  L  B.  Co.  v. 
Rklyn,  etc.,  R  B.  Co.  (Sup.  Ct.),  808. 

29.  Who  may  sue. 

A  note  given  to  the  bank  in  fulfillment  of  such  promise  is  enforceable  at 
the  suit  of  the  bank.     Sicklee  v.  Uerold  (N.  Y.  C.  P.),  887. 

CONVERSION. 
Proof  of  title. 

Where  both  parties  to  an  action  of  conversion  claim  title  to  the  property- 
in  controversy  from  the  same  person,  it  is  error,  on  the  cross  ezaminatioib 
of  such  person,  to  exclude  his  testimony  as  to  transfer  of  the  title.    £il^ 
Patrick  v.  Ludwig  Carved  Moulding  Co.  (N.  Y.  C.  Ct.),  848. 
See  Damages,  1. 

CORPORATIONS. 

1.  Deebctors— Liability. 

An  absent  director  may  be  held  equally  responsible  with  his  associates,, 
in  case  of  extreme  neglect  of  duty  in  omitting  to  attend  the  board  meet- 
ings, or  where  the  wrongful  acts  of  his  associates  have  come  to  his  knowl- 
edge, and  he  acquiesces  and  takes  no  steps  to  avert  their  injurious  conse- 
quences when,  by  due  diligence,  he  might  have  prevented  the  wrongful 
acts  from  being  done.  Sehout  v.  Conkey  Aw.  S.  A.  d  L.  Am$o  i€Uun^ 
(Sup.  Ct.),  76. 

2.  Directors — Neolbgt  of  duty. 

The  directors  of  a  corporation  are  not  chargeable  with  neglect  of  duty 
in  refusing  to  accept  a  beneficial  proposition,  conditioned  on  their  resigna- 
tion.   Bayles  v.  Vanderveer  (Sup.  Ct.),  672. 
8.  Foreign — Certificate. 

A  foreign  corporation,  doing  business  in  this  state  before  the  enactment 
of  chap.  ^  of  1892,  though  it  fails  to  procure  the  certificate  within  the 
time  limited,  may  sue  on  a  contract  previously  made,  where  it  afterwards 
procures  the  certificate.  Neuehatel  Asphalt  Co.  v.  Mayor ^  etc.,  of  New  York 
(N.  Y.  C.  P.),  721. 

4.  The  statute  requiring  the  production  by  a  foreign  corporation  of  a  cer- 
tificate is  applicable  only  to  actions  on  contract.  8e?Uit9  Brewing  Cv.  v. 
EsUr  (Sup.  Ct.),  769. 

5.  Inspection  of  books— Mandamus. 

A  stockholder,  before  he  has  applied  to  the  treasurer  of  the  corporatioii* 
for  a  written  statement  of  the  company's  affairs,  is  not  entitled  to  a  writ  of 
mandamus  to  enforce  his  right  to  inspect  the  corporate  books.  People  esp 
rel.  Clason  v.  Nassau  Ferry  Co.  (Sup.  Ct.),  801. 

6.  The  refusal  to  allow  such  inspection  is  not  excused  by  the  fact  that  the- 
stockholder  proposes  to  have  the  assistance  of  his  attorney.    Id. 

7.  Stockholders— Estoppel. 

A  stockholder  in  a  corporation,  who  participates  in  an  unauthorized  act 
prejudicial  to  his  interest  and  acquiesces  in  the  transaction,  is  estopped? 
from  afterwards  complaining,  either  in  his  own  behalf  or  in  the  behalf  of 
the  corporation.     Scfumt  v.  Conkey  Ate,  8.  A.  db  L.  Asso.  (Sup.  Ct.),  76. 

8.  Stockholders— Liability. 

Where  any  pa^t  of  the  stock  of  a  corporation,  organized  under  the  Act 
of  1848,  has  been  issued  in  payment  of  the  purchase  price  of  property, 
without  fraud  in  its  valuation,  the  holders  thereof  cannot  be  made  liable  to 
creditors,  either  by  a  failure  of  the  stockholders  to  pay  the  remainder  ofT 
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the  capital,  or  by  an  omission  of  the  officers  of  the  company  to  record  the 
certificate  of  such  payment.     Powers  v.  Knapp  (sup.  Ct.),  183. 
9.  Stockholders-— Parties. 

Where  the  receiver  of  a  corporation  refuses  to  appeal  from  a  judgment 
foreclosing  a  mortgage  given  by  it,  and  such  refusal  is  not  the  result  of 
fraud  or  collusion  on  his  part,  a  stockholder  will  not  be  allowed  to  come 
in  as  defendant,  in  order  to  appeal  therefrom,  unless  he  shows  that  the 
Judgment  will  probably  be  reversed  on  appeal  and  a  judgment  more  favor- 
able to  the  corporation  and  the  stockholders  obtained.  Atlantic  Tnut  Co,, 
V.  Haskermood  Vul,  Co.  (Sup.  Ct./),  386. 
See  Injunction,  3,  4;  Sbrviob  and  Proof,  1-3;  Taxes,  8,  5,  6. 

COSTS. 

1,  Appbal — County  court. 

Under  section  8073  of  the  Code,  only  the  trial  fee  of  twenty  dollars,, 
provided  for  in  that  section,  can  be  taxed  on  an  appeal  to  the  county  courts 
8hawr  v.  Eldi^ed  (Sup.  Ct.),  783. 

2.  Equity  acjtion. 

Where,  ifi  an  action  in  equity,  each  party  succeeds  as  to  part  of  the  mat- 
ters in  litigation  between  them,  costs  are  not  allowed  to  either  as  against 
the  other  party.     GroM  v.  Smith  (Sup.  Ct.),  56. 
8.  Increased. 

Suction  8358  of  the  Code  does  not  authorize  increased  costs  upon  an 
appeal  to  the  county  court.    Shaver  v.  Eldred  (Sup.  Ct.),  788. 

4.  Party  in  interest. 

Section  8247  of  the  Code  does  not  apply  to  a  person  who  defends  in  the- 
name  of  another.     Peet$eh  v.Quinn  (N.  Y.  C.  P.),  689. 

5.  RiOHT. 

A  legal  action  cannot  be  converted  into  an  equitable  one,  in  which  the 
costs  are  in  the  discretion  of  the  court,  by  a  motion  for  interpleader  there- 
in, which  is  not  granted.  SchildwachUr  v.  Mayor,  etc,,  €f  N,  T.  (N.  Y. 
C.  P.),  672. 

CREDITOR'S  ACTION. 

DiBCONTIN  U  ANCE. 

A  creditor,  who  has  instituted  a  creditor's  actioninbehalf  of  himself  and 
others  similarly  situated,  who  shall  come  in  and  prove  their  debts,  cannot, 
discontinue  it  after  an  interlocutory  judgment  has  been  entered,  declaring- 
the  rights  and  liabilities  of  various  parties.  SaUtbwry  v.  Bin^hampton. 
Pub.  Co.  (Sup.  Ct.),  85. 

CRIMINAL  LAW. 

1.  Reasonable  doubt. 

A  statement  in  a  charge,  in  a  criminal  action,  that  the  rule  that  the  de- 
fendant's guilt  must  be  established  beyond  reasonable  doubt  does  not  mean 
that  it  must  be  conclusively  established,  is  erroneous.  People  v.  Stephenson 
(Sup.  Ct.).  567. 

2.  Stay— Reasonable  doubt. 

If  any  assigned  error,  sufficient,  if  well  founded,  to  reverse  the  judg- 
ment, gives  nse  to  **a  reasonable  doubt,"  the  law  makes  it  the  duty  of  the 
judge  to  whom  an  application  for  a  stay  is  made,  to  incjuire  no  further,  but 
to  stay  the  execution  of  the  judgment  until  the  question  is  settled  upon, 
appeal.    Id. 

DAMAGES. 

1.  Conversion. 

In  an  action  of  conversion,  the  value  of  the  chattels  at  the  time  of  the^ 
trial  furnishes  no  basis  for  a  recovery,  where  they  are  not  shown  to  be  in 
nature  fluctuating  as  to  market  value,  and  no  element  of  malice  appears  in^ 
the  case.     Sonenberg  v.  Levy  (N.  Y.  C.  P.),  667. 

2.  Elevated  railway. 

Where  a  corner  lot  is  covered  by  two  buildings,  one  of  which  fronts  oa 
the  street  on  which  the  line  of  track  is  laid  and  the  other  on  a  side  street, 
and  it  appears  that,  when  the  lot  is  improved,  a  single  building,  covering 
the  whole  lot,  will  probably  be  erected,  damages  to  the  entire  premises^ 
may  be  awarded.  Cooper  v.  Man.  By.  Co.  (Sup.  Ct.),  407. 
8.  In  an  action  against  an  elevated  railway,  a  finding  of  rental  damage  to- 
abutting  property  cannot  be  sustained,  in  the  absence  of  evidence  showing^ 
the  amount  for  which  the  property  rented  before  the  building  of  the  road^ 
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the  complaints  by  tenants  of  the  road,  or  the  owner's  inability  to  rent 

stores  of  apartments,  or  the  decline  of  rents  in  any  of  them.  '  EUat  t. 

ManMttan  By,  Co.  (Sup.  Ct.).  458. 
4.  Excessive. 

Under  the  facts  of  ihis  case,  it  was  held  that  a  verdict  for  $10,000  wa^ 

not  excessive.      Tier  run/  v.  Syracuse,  Dingliampton  4b  N.    T.  R.  R.  Co. 

(Sup.  Ct.),  85. 
6.         A  verdict  for  $23,000  for  personal  injuries  was  held,  in  this  case,  tiot  to 

be  excessive.     Erickson  v.  ITklyn  Heights  Co.  (B'klyn  C.  Ct.),  342. 

6.  Nominal  awaud. 

An  award  of  nominal  damages  for  a  substantial  injury  is  error.  Smith 
V.  IngersoU' Sergeant  Rock  Drill  Co.  (N.  Y.  C.  P.),  727. 

7.  Personal  injuries. 

The  value  of  the  plaintiff's  services  in  her  business  mAj  be  considered 
in  cslimating  tlie  damages,  in  an  aclion  for  personal  injuries.     Grinndl  v. 
TayUyr  (Sup.  Ct.),  68. 
^.  Speculative. 

A  lessee  cannot  recover  for  the  breach  of  a  covenant  for  quiet  enjoy- 
ment loss  of  profits  of  his  business,  where  he  shows  the  quality  of  goods 
he  can  produce  and  the  usual  profits  on  them,  but  does  not  show  tlut  he 
had  a  market  for  Uiem.      Woljf  v.  Hyass  (N.  Y.  Supr.  Ct.).  181. 
See  Condemnation  PnocEEDiNaB,  3. 

DEED. 
1.  Delivery. 

The  recording  of  a  deed  does  not  prove  a  delivery  where  the  grantee 
had  no  knowledge  thereof.    Russ  v.  Stratton  (N.  Y.  Supr.  Ct.),  96. 
:2.  Knowledge. 

In  the  absence  of  allegation,  proof  or  offer  of  proof  to  establish  the  fact 
that  a  deed,  acknowledged  and  delivered  by  plaintiff  of  her  dower  right, 
may  be  avoided  by  fraud,  or  for  other  cause,  if  actually  executed  and  de- 
livered b^  her,  an  instruction  that  it  made  no  difference  whether  she  knew 
that  the  instrument  was  a  deed,  is  correct.  RiddeU  v.  Riddell  (Sap.  Ct.), 
703. 

8.  Party  to  action. 

But  a  party  to  the  action,  who  consented  to  the  insertion  of  the  tract  of 
land  in  the  judgment,  is  bound  thereby.    OlipkarU  v.  Bums  (Ct.  Ap.),  594. 

4.  Record— NoTipE. 

The  record  of  a  conveyance,  made  by  one  having  no  title,  is  ordinarily  a 
nullity  and  constructive  notice  to  no  one.    Id, 

6.  Where  the  complaint  in  an  action  to  enforce  the  specific  performance  of 
a  contract  excludes  a  certain  tract  of  land,  a  lis  pendens  filed  therein  does 
not  operate  to  charge  with  any  notice  of  the  existence  of  the  agreement  a 
holder  of  a  subsequent  mortgage  thereon,  who  was  not  a  party  to  such 
action,  and  an  agreement  between  third  parties  to  include  such  tract  in 
said  lis  pendens  and  to  assert  it  in  the  judgment,  entered  in  such  action 
subsequent  to  the  record  of  such  mortgage,  is  ineffectnal  in  any  way  to 
affect  rights  under  the  mortgage.    Jd. 

^,  Subsequence  acceptance. 

A  subsequence  acceptance  by  the  grantee  will  not  relate  back  to  the  time 
of  recording,  so  as  to  affect  the  title  of  a  purchaser  at  a  sale  under  the  fore- 
closure of  a  mortgage  given  by  a  former  owner  prior  to  such  acceptance. 
Rxiss  V.  Stratton  (N.  Y.  Supr.  Ct.),  96. 

DEPOSITION. 
1.  Demand  for  judgment. 

In  an  aclion  at  law  a  discovery  is  allowable  in  order  to  enable  plaintiff 
to  ascertain  the  amount  for  which  he  should  demand  Judgment.     Hofman 
V.  Seixas  (N.  Y.  C.  P.),  528. 
^.  Discovery— Defects  in  application. 

Too  ereat  generality  in  an  application  for  inspection  of  books  Is  cared  by 
particularizing  the  books  in  the  order.    Id. 
^.  Discovery  and  inspection. 

An  application  by  a  partner,  after  the  dissolution  of  the  firm,  for  an 
examination  of  the  firm  books  will  be  denied,  where  the  copartner  offered 
to  allow  him  to  examine  them  at  his  ofl3ce  or  at  the  oflice  of  his  counsel 
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and  he  bad  refused  the  offer  without  sufficient  reason.    Beams  v.  Burros 
(3up.  Ct.),  854. 
4.  Examination  bbforb  trial. 

An  affidavit  by  defeudaot's  attorney  for  the  examination  of  plaintift  be- 
fore trial  is  defective,  where  it  does  not  state  that  the  facts  alleged  were 
known  to  such  attorney  nor  the  sources  of  his  information.  Cook  v.  New 
Amsterdcm  Real  Estate  Ass.  (Sup.  Ct.).  206. 

DIVORCE. 

1.  Alimony. 

Where,  in  an  action  by  the  husband  for  a  divorce,  the  wife  denies  on 
oath  the  charge,  she  is  entitled  to  an  allowance  for  counsel  fees  to  enable 
her  to  defend  the  actiou,  even  though  the  affidavits  read  on  his  part  show 
her  guilt,  unless  it  appears  bevond  reasonable  doubt  that  the  ultimate  suc- 
cess of  the  husband  in  the  litigation  is  inevitable.  Cohen  v.  Cohen  (N.  Y. 
C.  P.).  8  56. 

2.  CODNSKL  FEES. 

Counsel  fees  may  be  granled  to  the  wife  pending  her  appeal  in  a  matri- 
monial action,  if  it  appeiars  that  the  appeal  is  in  good  faith  and  for  a  rea- 
sonable cause.     Ualsted  v.  Halsted  (N.  Y.  C.  P.  j,  835. 

3.  Opening  default. 

The  order,  opening  a  default  in  an  actiou  for  divorce  so  as  to  permit  the 
defendant  to  litigate  the  charge  of  adultery  made  against  him,  should  re- 
quire him  to  pay  the  alimony  awarded,  where  he  does  not  assert  his  in- 
ability to  pay  it,  or  that  the  amount  is  out  of  proportion  to  his  means,  or 
that  it  is  not  necessary  for  the  support  of  plaintiff  and  her  children. 
Weidner  v.  Weidner  (Sup.  Ct.),  211. 

4.  Poverty. 

The  poverty  of  the  husband  is  no  defense  to  such  application.  Cohen  v. 
Coften  (N.  Y.  C.  P.).  886. 

See  Bill  of  Particulars,  1,  3. 

DOWER. 

1.  Action  against  husband's  grantee. 

The  sufficiency  of  land  remaiuiug  of  the  husband's  estate  to  satisfy  all 
claim  of  dower  is  no  answer  to  an  action  for  dower  out  of  the  land  of  the 
husband's  alienee.    Bicha/rdson  v.  Harms  (K.  Y.  C.  P.),  191. 

2.  Partnership  real  estate. 

A  widow  of  a  partner  is  not  dowable  in  the  firm  real  estate,  so  long  as 
the  firm  affairs  remain  unsettled.    BiddeU  v.  BiddsU  (Sup.  Ct.),  702. 
See  Pleadings,  11. 

EJECTMENT. 
1.  Parties. 

In  an  action  of  ejectment  brought  by  the  grantee  in  a  void  deed  in  the 
name  of  the  grantors,  the  complaint  is  defective,  unless  all  the  grantors 
named  in  the  deed  are  made  parties  plaintiff.     Croioley  v.  Murphy  (N.  Y. 
Supr.  Ct.),  180. 
^.  Proof. 

Though  not  alleged  in  the  answer,  the  defendant  may  prove  an  assess- 
ment lease  of  the  premises  under  the  general  denial.    Id. 

ELECTION. 

1.  Poll  clerks. 

The  inspectors  of  elections  in  the  city  of  Rochester,  elected  in  March, 
1892.  under  the  act  of  1891,  were  authorized  to  appoint  the  poll  clerks  at 
the  general  election  in  November,  1892.  Howe  v.  City  of  Bocfiester  (Sup. 
CtA  816. 

:2.  ReAdence. 

A  judge  at  chambers  has  the  right  to  strike  from  the  registry  list  the 
name  of  a  person  not  qualified  as  a  voter  in  the  election  district,  or  who 
cannot  become  so  qualified  before  the  election.  Matter  of  Goodman  <Ct. 
Ap.),  617. 

8.  A  person  who,  residing  in  one  election  district  of  a  city,  removes  to, 
takes  and  occupies  a  room  in  a  seminary  of  learning  in  another  district,  as 
a  student  and  not  permanently  us  a  residence,  neither  loses  his  residence 
nor  ffains  a  new  residence  in  the  seminary  district  by  ihe  removal,  and  is 
lawfully  entitled  to  vote  In  the  former,  and  not  in  the  latter,  district.     Id. 
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4.  In  such  case,  bis  occupation  is  no  evidence  of  a  change  of  residence,  but 
the  facts  to  establish  the  change  must  be  wholly  independent  of  hia 
presence  in  the  new  district  as  a  student  and  must  be,  it  seems,  clear  and 
convincing  to  overcome  the  natural  presumption.    Jd. 

5.  VoTKRB— Residence. 

A  student  at  a  seminary  of  learning  cannot  ^in  a  residence  for  the  l>ur> 
pose  of  votings  though  he  has  no  other  domicile.  Matter  of  Oarvev  (Bup^ 
Ct.),  1. 

EMINENT  DOMAIN. 
Award— Appeal. 

The  award  of  commissioners,  on  couflictinfl^  evidence,  will  not  be  dis- 
turbed on  the  ground  that  it  is  excessive.  Imtter  of  Carpenter  (Ulster  Co. 
Ct.),  222. 

ESTOPPEL. 

1.  Fraud. 

A  person  is  not  bound  by  his  acknowledgment  of  an  indebtedness,  in- 
duced by  the  false  representations  of  the  alfoged  creditor..  Wyekoff  v.  La 
Orange  (N.  Y.  C.  P.),  589. 

2.  Ik  PAIS. 

Where  a  person  sold  a  piano  to  a  woman  and  took  from  her  a  chatte- 
mortgage  for  the  price  which  he  never  filed,  his  receipt  stating  that  he 
had  received  from  the  buyer's  husband  four  hundred  and  forty  (by  note) 
dollars  on  account  of  piano,  does  not  estop  him  from  denying  that  the 
husband  was  the  owner  of  the  piano,  as  against  a  party  who,  relying  on 
the  receipt,  as  evidence  of  the  husband's  ownership,  made  a  loan  to  him 
and  took  a  chattel  mortgage  on  the  piano.  Bala  v.  Shaw  (N.  Y.  C.  Ct.), 
174. 

8.  Surety  in  lease. 

A  surety  in  a  lease  is  estopped  from  alleging  that  the  blanks  were  filled 
in  after  he  signed  it,  or  that  the  seal  was  not  affixed  at  the  time  of  its 
execution,  where  the  lease  in  due  form  was  delivered  to  the  lessor,  who 
had  then  no  knowledge  of  such  facts.    Nubit  v.  Albert  (Sup.  Ct.),  307. 

See  CoNTRACfr,  19;  Corporation,  7;  Insurance,  8;  Letters  of  Credit,  2. 

EVIDENCE. 

1.  Action  to  redeem. 

In  an  action  to  redeem  from  a  mortgage,  the  defendant  may  show  tliat„ 
at  the  time  of  the  foreclosure  sale,  the  plaindfT  who  was  not  served  with 
summons  in  such  action,  had  not  accepted  the  deed  under  which  he  claims^ 
title.    Buss  V.  Stratum  (N.  Y.  Supr.  Ct.),  96. 

2.  Acts  and  declarations. 

Acts  and  declarations  inter  alias  are  not  admissible  to  affect  the  parties 
to  an  action.    Henry  v.  Agostini  (N.  Y.  C.  P.),  586. 
8.  Admissions. 

A  party's  testimony  in  a  former,  is  admissible  against  him  upon  the  trial 
of  a  subsequent  proceeding  as  admissions  against  interest.     Wyekoff  v. 
Frommer  (N.  Y.  C.  P.),  611. 
4.  Basis  op  opinion. 

An  expert  witness  cannot  base  his  opinion  upon  facts  not  communicated 
to  the  jury,  nor  upon  hearsay,  nor  upon  the  evidence  of  others  on  the  trial. 
Frankfort  v.  Manhattan  By.  Co.  (N.  Y.  C.  P.),  585. 
6.  Church  register. 

A  church  register,  when  not  required  to  be  kept  by  law,  is  not  admissible 
as  evidence  of  the  facts  therein  recited.  CJiambers  v.  Chambers  (Sup.  Ct.),. 
156. 

6.  COMPETENCT. 

A  partv  may  testif v  to  a  conversation  at  which  a  sale  was  negotiated^ 
though  the  contract  is  in  writing,  in  contradiction  of  testimony  as  to  the 
same  conversation  previously  introduced  by  the  adverse  party.  Barranco 
V.  Touyner  (B'klyn  C.  Ct.),  841. 

7.  Declarations. 

The  certificate  of  a  notary  of  the  acknowledgment  of  an  instrument 
cannot  be  rebutted  by  proof  of  his  oral  declarations,  if  he  is  livinr  and  his. 
testimony  can  be  had.    Kraniehfelt  v.  Slattery  (N.  Y.  C.  P.),  626. 

8.  Proof  that  a  witness  has  made  similar  statements  at  another  time,  is  not 
admissible  in  corroboration  of  his  testimony.    Id. 
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9.  The  declarations  of  a  party  in  interest,  even  a  principal  legatee  in  the 
will,  cannot  militate  against  the  interest  of  the  legatees,  matter  of  Sea- 
grist  (Surr.  Ct.),  549. 

10.  Declabations— Agbsnt. 

In  an  action  for  the  prioe  of  goods,  instituted  after  the  death  of  the  ven- 
dor and  his  employe  who  was  in  charge  of  the  business  and  made  the 
sale,  the  purchaser  may  testify  that  the  price,  agreed  upon  between  him- 
self and  the  clerk,  was  less  than  the  amount  staled  in  the  entries  made  by 
the  latter  in  the  account  books.     Dakin  v.  Walton  (Sup.  Ct.),  832. 

11.  Declarations  op  third  party. 

The  statements  of  a  witness,  who  has  no  interest  in  the  controversy,  nor 
any  right  to  speak  for  or  represent  the  plaintiff,  as  to  the  general  merits 
of  plaintiff's  claim,  is  neither  competent  nor  relevant,  and  the  error  is  not 
rendered  harmless  by  the  answer  of  the  witness  that  he  does  not  remember 
making  such  statement.    Myers  v.  Gon,  Trav,  Mut.  Acci,  Asu^n  of  Am, 


.  (Sup.  6t.),  471. 


12.  Intent. 

Where,  upon  the  trial  of  an  indictment  for  forgery,  the  prosecution  has 
proved  the  indebtedness  of  the  defendant  on  the  question  of  his  intent,  he 
has  the  right  to  prove  the  means  which  he  had  to  meet  such  indebtedness, 
in  order  to  rebut  any  inference  which  might  be  drawn  from  such  indebt- 
edness. PevpU  V.  Wiman  (Sup.  Ct.),  442. 
18.  Judicial  noticb. 

The  court  may  take  judicial  notice  of  the  fact  that  persons,  who  are  en- 
gaged  in  business  and  cannot  read  and  write,  have  their  faculty  of  mem- 
ory more  acutelv  educated.    People  ex  rel.  Cross  v.  Martin  (Sup.  Ct.),  383. 

14.  The  court  will  take  judicial  notice  of  the  size  of 'lots  in  New  York  citv, 
and  that  the  buildings  on  corner  lots  in  the  business  portions  frequently 
cover  the  whole  lot.     Cooper'  v.  Man  By.  Co.  (Sup.  Ct.),  407. 

15.  The  court  may  take  juaicial  notice  that  it  is  not  an  uncommon  occur- 
rence for  a  party  to  make  a  contract  for  the  purchase  of  real  estate,  expect- 
ing to  resell  the  same  at  a  profit  before  he  is  compelled  to  complete  under 
his  contract.    Anderson  v.  Blood  (Sup.  Ct.),  750. 

16.  Monuments. 

The  effect  of  existing  monuments  to  establish  a  boundary  cannot  be  over- 
come merely  by  a  new  survey  and  the  erection  of  new  monuments  without 
proving  that  the  new  monuments  were  in  fact  correct  and  the  earlier  ones 
not  in  accordance  with  the  true  and  original  location  of  the  lines.  Stowers 
V.  GiW^t  (Sup.  Ct.),  708. 

17.  Opinion. 

Where,  in  an  action  to  recover  for  services  as  a  housekeepOT,  it  appeared 
that  the  employer  was  a  man  of  wealth  and  his  establishment  was  con- 
ducted on  a  lavish  scale  of  expenditure,  a  witness,  who  stated  that  she  had 
conducted  boarding  houses  of  the  highest  class  in  the  city  of  New  York, 
had  hired  many  hou  ekeepers  and  paid  them  their  wages  and  that  their 
services  were  fairly  worth  the  amount  paid,  is  competent  to  express  an 
opinion  as  to  the  value  of  plaintiff's  services.  Edgecomh  v.  Buckhout  (Ct. 
Ap.),  641. 

18.  Opinion — Hypothetical  facts. 

If  the  facts  upon  which  an  expert  witness  bases  his  opinion  be  disputed, 
he  must  assume  them  as  only  hypothetically,  not  absolutely  true.  Prank- 
fart  V.  Manhattan  By.  Co.  (N.  Y.  C.  P.),  585. 

19.  Parol. 

A  subsequent  separate,  independent  and  complete  oral  contract  which, 
though  relating  to  the  subject  of  the  written  agreement,  does  not  contro- 
vert nor  is  inconsistent  with  it,  may  be  shown  by  parol  evidence.  Weeks 
V.  Bians  (Sup.  Ct.),  26. 

^.  Where  certificates  of  indebtedness  are,  upon  their  face,  complete  as  an 
expression  of  the  agreement  entered  into  and  the  obligation  assumed,  testi- 
mony, admitted  solely  for  the  purpose  of  showing  another  and  earlier  agree- 
^ment,  inconsistent,  with  that  expressed  in  the  writing,  in  altering  the  time 
and  method  of  payment,  is  incompetent.  Freedman  v.  Loomis  (N.  Y. 
C.  P.),  331. 

31.  Parol — A  ubiquities. 

In  elucidation  of  an  ambiguity  in  a  written  contract,  evidence  is  admis- 
sible of  conversations  and  circumstances  attending  the  negotiation  of  the 
agreement.     Henry  v.  Agostini  (N.  Y.  C.  P.),  536. 
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22.  Pertinency. 

Id  an  action  for  services  alleged  to  have  been  rendered  at  an  agreed 
price,  evidence  «is  to  the  fair  and  reasonable  value  thereof  is  properly 
excluded.     MarsUm  v.  Baerenklan  (N.  Y.  C.  Ot.),  169. 

28.  Beferbe's  report. 

Where  purchasers  at  the  sale  have  made  them^elve8  parties  particularly 
to  the  proceedings  which  result  in  the  payment  of  the  taxes  out  of  the  pro- 
ceeds of  the  sale,  the  report  of  the  referee  is  some  evidence,  though  not 
conclusive  but  enough  in  the  absence  of  all  contradiction  to  show  the  pay- 
ment of  moneys  for  such  taxes  even  as  against  such  purchasers.  OUphant 
V.  Barns  (Ct.  Ap.).  595. 

24.  Sale. 

Where,  in  an  action  for  the  price  of  goods  sold  by  sample,  the  purchaser 
refuses  to  accept  the  goods  and  afterwards  sells  them  on  the  vendor's  ac- 
count, and  purchases  them  in  at  a  nominal  price,  evidence  that  he  shipped 
the  goods  to  a  firm  of  which  he  was  a  member,  by  which  they  were  manu- 
factured into  articles  of  the  usual  quantity  and  quality,  is  admissible  a» 
bearing  on  the  good  faith  of  the  purchaser  in  rejecting  the  goods.  Vnn- 
Camp  Packing  Uo.  v.  McOuire  (Sup.  Ct.),  838. 

25.  Surveyors. 

A  surveyor  is  prohibited  from  testifying  as  to  a  survey  made  by  him, 
unless  he  shall  make  oath,  if  required,  that  the  chains  or  measures  used 
by  him  were  conformable  to  the  standards  of  the  state  when  such  survey 
was  made,  and  testimony  that  they  conformed  to  the  si:;ndards  of  the 
United  States,  is  insufficient.    Palmer  v.  Robijuon  (Buff.  Supr.  Ct.),  349. 

26.  Village  ordinance. 

In  an  action  for  an  injury  caused  by  the  kick  of  a  horse  which  the  de- 
fendant, while  walking  on  the  sidewalk,  wa^  leading  in  the  roadway,  a 
village  ordinance,  prohibiting  any  one  from  leading  a  horse  on  a  sidewalk 
in  the  village  is  admissible  on  'the  question  of  defendant's  negligence. 
Qrinnell  v.  Taylor  (Sup.  Ct.),  68. 

See  Appeal,  22,  23;  Insurance,  4;  Surrogate's  Court. 

EXCISE. 
CoMMiBsioNERs— Transfer  of  license. 

Excise  commissioners,  after  granting  an  application  to  transfer  a  liquor 
license,  cannot  reconsider  their  action  on  the  ground  that  they  had  over- 
looked certain  objections  which  had  been  interposed  to  the  application. 
PeopU  ex  rel,  Ooehrans  v.  Wells  (Sup.  Ct.),  422. 

EXECUTION. 

Leyiable  interest. 

Under  a  conditional  contract  of  sale,  whereby  the  goods  are  to  remain 
the  property  of  the  vendor  until  paid  for,  the  purchaser  has  no  leviable  in- 
terest in  such  goods  before  full  payment,  which  can  be  seized  on  an  exe- 
cution issued  on  a  judgment  for  the  purchase  price.  Nat,  Cash  Beg.  Co. 
V.  Coleman  (Sup.  Ct.),  214. 

See  Arrest;  Will,  16-20. 

EXECUTORS. 

1.  Accounting. 

An  allowance  for  counsel  fees  can  in  no  event  be  made  to  the  representa- 
tive until  he  has  actually  paid  them.     Matter  of  Spooner  (Sup.  Ct.),  762. 

2.  All  the  creditors,  who  have  presented  claims  against  the  estate,  must  be 
cited  on  the  accounting.  The  claim  by  the  executor  that  he  has  paid  » 
creditor  and  presents  a  voucher  therefor,  is  no  excuse  for  failure  to  cite 
him.     Matter  of  DeForest  (Sup.  Ct.),  844. 

3.  Accounting — Counsel  fees. 

To  determine  what  are  reasonable  counsel  fees  to  be  paid  bjr  an  execu- 
tor, is  not  within  his  discretion  ;  that  question  is  to  bs  determined  by  the 
court  which  passes  upon  his  accounts.     Matter  of  Oakes  (Sup.  Ct.),  149. 

4.  Where  it  is  the  right  and  the  duty  of  the  executor  to  use  reasonable 
diligence  to  secure  a  proper  construction  of  the  will,  he  has  authority  to 
incur  such  expenses,  including  payment  of  counsel  fees,  as  should  be  rea- 
sonable and  necessary  in  the  due  performance  of  such  duty.     Id. 

5.  Application  to  referee. 

The  refusal  of  the  referee  to  permit  the  claimant  to  amend  for  the  alleged 
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reason  of  want  of  power,  does  not  necessarUj  bar  an  effectual  applicatioit 
to  the  court  for  the  amendment.     Lee  v.  Lee  (Sup.  Ct.),  820. 

6.  A86ETS. 

It  is  the  duty  of  an  executor  to  convert  the  personal  estate  into  mone\^ 
with  as  little  delay  as  may  consist  with  the  interests  of  the  estate,  especi- 
ally where  the  delay  engenders  an  expense  in  keeping  the  property^ 
Matter  of  Sears  (Surr.  Ct.),  215. 

7.  Bill  of  particulars. 

An  executor  will  not  be  required  to  furnish  a  bill  of  particulars  of  his 
defenses,  upon  a  reference  of  a  claim  against  a  decedent's  estate.  ButJier- 
f&rd  V.  Soop  (Sup.  Ct.),  22. 

8.  Disputed  claim. 

The  mere  silence  of  an  executor  cannot  be  regarded  as  an  admission  of 
a  claim  presented  so  as  to  relieve  the  claimant  from  establishing  it  in  the 
ordiuury  way,  and  put  upon  the  estate  the  burden  of  affirmatively 
establishing  mistake  or  error.     Skutz  v.  Morette  (Ct.  Ap.),  272. 

9.  Upon  a  reference  of  a  disputed  claim  under  section  2718  of  the  Code^ 
the  claim  may  be  amended.    Lee  v.  Lee  (Sup.  Ct.),  820. 

10.  Laches. 

Such  an  application,  instituted  twenty-nine  years  after  the  death  of  the 
debtor,  until  which  time  no  personal  representative  had  been  appointed, 
will  not  be  denied  on  the  ground  of  laches,  where  the  contestant  had  a 
prior  right  to  the  administratorship.     Mmter  of  H<mard  (Surr.  Ct.),  552. 

11.  A  quit-claim  conveyance  by  the  devisees  of  their  interest  in  such  real 
estate  to  a  claimant  against  the  estate,  does  not  deprive  the  latter  of  his 
right  to  maintain  such  proceeding.    Id. 

12.  Limitations. 

An  executor  cannot,  by  his  oral  or  written  promise  or  acknowledgment, 
revive  against  the  estate  of  his  testator  a  debt  barred  by  the  statute  of 
limitations.    Shutz  v.  Morette  (Ct.  Ap.),  272. 

13.  An  acknowledgment  of  a  debt  by  an  executor  will  not,  in  the  absence  of 
an  express  promise  to  pay,  take  the  case  out  of  the  statute.     Id. 

14.  Sale  to  pay  debts. 

Under  section  2759  of  the  Code,  a  proceeding  to  sell  land  may  he  insti- 
tuted, though  there  has  been  no  judicial  settlement  of  the  accounts  of  the 
administrator.     Matter  of  Boward  {Bxirr.  Ct.),  552. 

15.  Where  there  lias  been  no  such  settlement,  the  petitioner  assumes  the 
burden  of  showing  affirmatively  that  all  the  personal  property  applicable 
to  debts  and  funeral  expenses  has  been  so  applied,  or  that  the  executors  or 
administrators  have  used  reasonable  diligence  in  converting  and  applying 
the  personal  property  to  the  payment  of  debts  and  funeral  expenses,  and 
that  it  is  insufficient.    Id. 

16.  The  fact  that  the  claim  of  the  petitioner  is  disputed  in  such  proceeding, 
does  not  deprive  the  surrogate's  court  of  jurisdiction  to  determine  its 
validity.    Id. 

See  Parties,  8,  9. 

FACTORIES. 

1.  Fire  escape. 

A  duty  was  imposed,  by  the  provisions  of  chap.  409  of  1886,  as  amended 

by  chap.  462  of  1887,  upon  the  owner  or  occupant  of  the  prescribed  class 

»  /•    of  factories,  for  an  omission  to  perform  which  the  operatives  who  sustain 

damage  thereby,  may  recover.     Johnson  v.  Steam  Guage  db  Lantern  Co. 

(Ct.  Ap.),  276. 

2.  The  owner  cannot  be  held  liable,  where  the  operative  gives  no  evidence 
whatever  from  which  an  inference  may  properly  be  drawn  as  to  where 
he  sustained  the  injury,  whether  from  a* cause  for  which  the  owner  is,  or 
from  one  for  which  lici<»  not,  liable.     Jd. 

In  this  case,  it  was  held  that  there  was  evidence  enough  upon  the  ques- 
tion as  to  tht»  cause  of  the  injuries  to  call  for  its  decision  by  the  jury  in- 
stead of  by  the  court.     /(/. 

FALSE  IMPRISOXMENT. 
Conviction. 

A  party  cannot  maintain  a  civil  action  for  damages,  for  malicious  pros- 
ecution or  false  imprisonment,  where  his  arrest  has  been  followed  by  con- 
viction in  a  crimiuid  court,  which   remains  unreversed,   unless  he  estab- 
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lishesthe  fact  that  his  conviction  was  obtained  by  fraud  or  conspiracy,  and 
such  fraud  or  conspiracy  must  be  one  in  which  the  court  and  the  com* 
plainant  participated.     Ountffy.  Beech&r  (Sup.  Ct.),  899.    . 

FALSE  REPRESENTATION. 
Pkoop. 

The  essential  constituents  of  an  action  to  recover  damages  for  false  and 
fraudulent  representations  were  held  to  be  amply  supported  by  the  evi- 
dence in  this  case.    JbUm  v.  ffareski  (N.  Y.  C.  P.),  665. 

FERRY. 
1.  Buildings. 

Where  the  ferry  company,  to  whom  the  new  lease  was  executed,  was 
organized  by  the  officers  of  the  former  company  for  its  benefit  and  that  of 
its  stockholders,  the  new  lease  is  in  effect  issued  to  the  former  company 
and  it  has  no  cause  of  action,  upon  the  covenant  in  the  old  lease,  to  re- 
cover the  value  of  the  buildings  and  ferry  fixtures  erected  by  it.  N.  T.  dk 
D.  Ferry  Go.  v.  Mayor,  etc.,  of  N.  F.  (Ct.  Ap.),  239. 
^.  Lease — Renewal. 

Under  the  revised  charter  of  1870  (chap.  187  of  1870),  the  city  of  New 
York  was  under  no  obligation  to  renew  a  lease  of  ferry  rights  at  the  same 
rental  as  provided  for  under  the  old  lease.    Id. 

FIXTURES. 
Tbndor  and  purchaser. 

A  vendor  is  not  entitlM  a  remove  a  building  from  land  sold,  though  he 
reserves  the  right  to  do  so  before  the  time  fixed  for  the  delivery  of  the 
deed,  where  he  does  not  remove  it  before  such  time  and  there  is  no  agree- 
ment between  him  and  the  purchaser  to  the  effect  that  it  is  to  be  considered 
as  a  chattel.    Brinon  v.  Fox  (N.  Y.  C.  P.),  714. 

FORGERY. 
1.  What  is  not. 

If  a  person,  not  a  member  of  a  firm,  is  authorized  to  draw  the  firm 

checks,  an  abuse  of  that  authority  will  not  constitute  forgery.    People  v. 

Wiman  (Sup.  Ct.).  442. 
:2.        The  withdrawal  of  funds  by  a  member  from  the  assets  of  the  firm  for 

his  own  purposes,  does  not  constitute  a  criminal  offense.    Id. 
B.        Where  the  alleged  forgery  is  committed,  not  for  the  purpose  of  defraud 

in^  by  means  thereof,   but   for  the  mere  purpose  of   concealing  the 

nusappropriation  of  money,  it  does  not  constitute  the  crime.    Id, 

FORMER  ADJUDICATION. 

1.  Counterclaim. 

A  judgment  for  the  plaintiff  for  the  price  of  goods,  in  which  a  counter- 
claim on  the  ground  of  their  inferior  Quality  was  interposed,  is  conclusive 
in  a  subs^nient  action  on  an  underta^ng  on  appeal  from  such  judgment. 
Barber  v.  Rutherford  (N.  Y.  C.  P.).  691. 

"2,  Disposition  op. 

Tlie  question  of  estoppel,  res  adjudieaia  or  bar  cannot  be  disposed  of 
from  the  judgment  alone,  but  has  to  be  determined  from  the  judgment 
roll,  compost  of  the  pleadings,  the  clerk's  minutes  of  the  trial  and  judg- 
ment.    Converse  v.  Sickles  (Ct.  Ap.),  586. 

8.  Justice's  court. 

In  an  action  in  justice's  court  for  tlie  wrongful  conversion  of  money  re- 
ceived in  a  fiduciary  capacity,  the  neglect  of  the  defendant  to  set  up  as  a 
counterclaim  a  cause  of  action  against  plaintiff  arising  out  of  contract, 
does  not  preclude  him  from  afterwards  suing  plaintiff  mereon.  DavU  v. 
Aikin  (Sup.  Ct.),  706. 

4.  Parties. 

An  unrevoked  order  appointing  a  person  as  administrator  on  the  ground 
of  being  the  surviving  husband  of  the  intestate,  though  conclusive  as  to 
his  autnority  to  act,  does  not  establish  conclusively  the  fact  that  he  was 
her  husband,  as  against  the  next  of  ktn  were  not  notifi^  and  did  not  ap- 
pear; thev  can  waive  tiieir  right  to  attack  the  order  and  set  aside  the  de- 
cree, on  final  acounting  awaraing  the  surplus  to  him  as  husband.  Matter 
of  Patterson  (Ct.  Ap.),  639. 
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^.  Questions  OF  LAW. 

A  judgment  in  an  action,  in  which  questions  of  law  are  alone  inyolved, 
is  as  conclusive  between  the  parties  as  a  judgment  in  an  action  inyolving 
issues  of  fact  as  well  as  law.    HeTich  v.  Ba/nMS  (8up.  Ct.),  815. 

FRAUDULENT  CONVEYANCES. 
1.  Consideration. 

In  order  to  set  aside,  as  in  fraud  of  creditors,  a  conveyance,  for  which 
the  grantee  paid  a  valuable  consideration,  a  creditor  must  show  that  such 
grantee  had  actual  notice  of  the  fraudulent  intent  of  his  grantor.     Wil- 
merUing  v.  Jai-mulowaky  (Sup.  Ct.),  467. 
%  Pkoof. 

A  finding,  in  an  action  to  set  aside  a  deed  for  fraud,  that  it  was  signed, 
sealed  and  acknowledged  and  caused  to  be  recorded  by  the  grantor,  and 
that  the  grantee  was  ignorant  of  the  existence  of  the  deed  until  five  years 
after  it  was  recorded,  is  insufficient  to  support  a  judgment  against  the 
grantee,  in  the  absence  of  a  finding  that  ue  deed  was  delivered  to  him. 
Holmer  v.  LiliU  (Sup.  Ct.),  789. 
8.  Subsequent  creditors. 

The  intent  of  the  grantor  is  immaterial  as  to  a  creditor  whose  debt 
accrued  afterwards,  unless  he  then  expects  him  to  be  a  creditor  and 
executes  and  delivers  the  deed  with  the  intent  of  defrauding  subsequent 
creditors.    Id, 

FRAUDULENT  TRANSFER. 

JSXEMFT  PROPERTY. 

Where  some  of  the  property,  embraced  in  a  bill  of  sale,  is  exempt  from 
levy  and  a  sale  on  execution,  it  as  to  such  property  is  not  fraudulent. 
Schliiz  Brewing  Co.  v.  Eater  (Sup.  Ct.),  769. 

FREE  PASSES. 
Railroad  commibsionbrs. 

Section  5,  art.  18  of  the  Constitution,  which  went  into  effect  on  January, 
1895,  does  not  prohibit  railroad  commissioners  from  accepting  passes  from 
the  secretary  of  state  providing  for  transportation  while  engaged  in  public 
business.     Matter  of  Board  ofltailroad  Comfnissioners  (Sup.  Ct.),  670. 

GIFT. 
Inter  vivos— Declarations. 

Where  the  subject  of  the  gift  is  the  debt  of  the  donee,  the  donor  must 
deliver  to  the  donee  a  receipt  or  some  equivalent  instrument,  in  order  to 
make  the  gift  effective.    Matter  of  Oregg  (Surr.  Ct.),  657. 
'  See  Taxes,  18,  19. 

HUSBAND  AND  WIFE, 
Obeditors. 

Where  the  supplies  for  the  wife's  business  are  partly  furnished  by  her 
husband,  she  cannot  claim  the  proceeds  of  such  business  to  the  exclusion 
of  his  creditors.    ScMitz  Bremrig  Co.  v.  Ester  (Sup.  Ct.),  769. 

INJUNCTION. 

1.  AGAINST  NOBONAL  INJURY. 

A  nominal  Injury  constitutes  no  title  to  injunctive  relief.  Smith  v. 
Ingersoll-Sergeant  Bock  Drill  Co.  (N.  Y.  C.  P.),  727. 

2.  Arrests. 

An  injunction  will  not  be  issued  for  the  purpose  of  restraining  police 
officers  from  making  arrests  in  the  execution  of  the  criminal  law.    Kenny 
V.  Martin  (N.  Y.  Supr.  Ct.),  641. 
8.  Corporation. 

An  injunction  will  not  issue  against  corporate  officers  to  enjoin  them 
from  transferring  stock  wrongfully  issued  to  themselves,  where  it  is  not 
shown  that  they  are  not  able  to  pay  the  full  price  of  the  stock  or  to  respond 
to  a  judgment  for  the  difference  between  the  price  paid  and  the  value  of 
the  stock.  If  ash  v.  ffall  (Sup.  Ct.).  9. 
4.         An  injunction  will  not  be  granted,  at  the  suit  of  a  stockholder,  to  restrain 

the  payment  of  an  unauthorized  salary  to  a  corporate  officer.    Id. 
-6.  Recital  op  grounds. 

The  omission  to  recite  in  the  injunction  order  the  grounds  for  the  injunc- 
tion is  a  mere  irregularity,  where  the  order  states  that  it  was  made  on  the 

St.  Ref.,  Vol.  LXVI.        118 
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verified  complaint  and  an  affidavit,  copies  of  which,  oontainiDfl^  the  srounda 
on  which  the  order  was  granted,  were  served  with  it  on  the  d^ndant, 
and  refers  the  defendant  to  them  as  therein  stated.  Ohmrth  t.  Haeger 
(N.  Y.  O.  P.),  68L 

6.  Sale. 

A  sale  of  chattels  of  special  value,  not  ascertahiahle  hy  any  recognized 
standard,  will  be  enjoined.    Id, 

n.  Wall. 

The  owner  of  a  lot  will  not  be  enjoined  from  removing  so  much  of  a 
wail  as,  though  its  foundation  stands  wholly  upon  the  adjoining  lot,  bulges 
or  eztemis  beyond  the  division  line.    Lyle  v.  Little  (Sup.  Ct.).  508. 

INNKEEPERS. 

LlABlLITT. 

An  innkeeper's  liability  for  the  bagsage  of  his  guest  is  not  termhiated 
the  instant  the  latter  pays  his  bill  and  leaves  the  hotel,  but  continues  for 
such  a  reasonable  time  thereafter  as  may  be  necessary  for  him  to  secure 
its  removal ;  and,  if  tlie  innkeeper,  in  the  ordinary  course  of  his  business, 
undertakes  its  removal  to  a  railroad  or  to  some  other  common  carrier, 
until  he  has  made  performance.    MaxtoeU  v.  Oerard  (Sup.  Ct.),  323. 

INSOLVENCY. 

1.  DiSCHABGB. 

An  application  for  the  discharge  of  an  insolvent  debtor  must  be  made  to 
the  county  court  of  the  county  m  which  he  has  his  domicile.  Matter  rf 
Dimoek  (Ulster  Co.  Ct.).  362. 

2.  The  insolvent  debtor  was  held,  under  the  facts  and  circumstances  of  this 
case,  not  to  reside  in  Ulster  county,  within  the  meaning  of  section  2150 
of  the  Code.    Id, 

See  Bakks  and  Bankings,  5. 

INSURANCE. 

1.  AOENT  OP  INSURER  OR  INSURED. 

Although  in  the  application  for  insurance  the  applicant  stipuhite  that 
the  person  taking  the  application  shall  be  his  a^ent.  still,  if  such  person 
be  in  fact  the  agent  of  the  company  in  taking  tne  application,  the  stipula- 
tion is  ineffectual  to  make  him  agent  of  the  applicant.  Bernard  v.  U.  Life 
In$.  ASB'K  (N.  Y.  C.  P.),  521. 

2.  Cancellation. 

A  provision  that  the  company  may  cancel  a  policy  without  notice  unless 
the  premiums  are  paid  within  a  certain  time,  requires  some  affirmative  act 
on  the  part  of  the  company  to  effect  a  cancellation.  O'Brien  v.  Prudential 
Ins.  Co.  of  Am.  (N.  Y.  C.  P.).  724. 

3.  Conditions— EsTOPPEi^ 

To  an  interrogatory  in  an  application  for  insurance  the  applicant  re- 
turned a  true  answer,  but  the  agent  taking  the  application  knowin^y 
and  intentionally,  without  the  privity  of  the  applicant,  substituted  and  m- 
serted  a  false  answer.  UM,  that  the  defendant  is  estopped  from  alleging  the 
false  answer  as  a  defense  to  an  action  upon  the  policy  issued  on  the  appli- 
cation.   Bernard  v.  U.  Life  Ins.  Asso.  (N.  Y.  Cf.  P.),  621.  , 

41  Evidence. 

In  an  action  on  a  life  insurance  policy,  clahned  by  the  company  to  have 
been  cancelled  for  nonpayment  of  premiums,  the  correspondence  between 
the  plaintiff*  attorney  and  the  company  in  relation  to  the  former's  premium 
receipt  book,  which  had  been  delivered  to  the  company  with  the  proofs  of 
death,  is  admissible  in  evidence  to  show  that  the  book  had  been  in  the 
possession  of  the  conlpany  for  a  certain  length  of  time,  that  it  was  claimed 
to  have  contained  certain  entries,  and  that  when  returned  the  attention  of 
the  company  was  called  to  the  fact  that  there  appeared  to  be  an  erasure 
of  such  entiles.    O'Brien  v.  Prudential  In^.  Co.  of  Am.  (N.  Y.  C.  P.),  724. 

6.  Fire— Notice  of  loss — Delat. 

While  a  compliance  with  a  provision  requiring  immediate  notice  in  writ- 
ing of  loss  is  a  condition  precedent  to  a  recovery  upon  the  policy,  the  re- 
quirement is  to  be  liberally  construed  in  favor  of  the  assured,  sotomon  v. 
Continental  Ins.  Co.  (N.  Y.  8upr.  Ct.).  105. 

6.  Where  the  explanation  given  is  of  such  a  character  as  to  show  dfligeoce 
on  the  part  of  the  assured  in  attempts  to  comply,  associated  with  the  fact 
that  the  company  was  possessed  of  actual  knowledge  of  the  loss  immedl- 
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atelj  after  iU  occurence,  or  where  the  company  had  assumed  a  position  or 
done  some  act, which  either  prevented  timelv  notice  being  given  or  had  mis- 
led the  assured  in  reference  thereto,  or  which  was  tantamount  to  a  waiver 
of  strict  performance,  a  case  is  presented  which  excuses  the  delay.    Id, 

7.  The  words,  *•  forthwith"  or  **  immediate,"  when  used  in  reference  to 
the  notice  of  loss,  mean  within  a  reasonable  time,  considering  the  circum- 
stances of  each  case.    Id. 

8.  Such  question  is  one  for  the  jury.    M. 

9.  FiRB— Policy— CoNSTiiucTioN. 

A  policy  of  insurance,  issued  upon  a  brick  building  and  additions, 
occupied  for  stores  and  dwellings,  was  held  not  to  cover  another  and 
independent  builaing  occupied  almost  exclusively  for  the  purpose  of  a 
factory.    Bickeraon  v.  Oer.  Arner,  Ins.  Co.  of  N.  T.  (Sup.  Ct.),  430. 

10.  PiHB— Question  op  fact. 

The  evidence  was  held,  in  this  case,  sufficient  to  reauire  the  question 
whether  there  was  a  total  destruction  of  the  building  within  the  meaning 
of  the  policy,  to  be  submitted  to  the  jury.  CorbeU  v.  Sprinif  Uardtn  Ins. 
Co.  (Sup.  Ct.),  411. 

11.  Fire— Total  destruction. 

When  an  insured  building  loses  by  fire  its  identity  and  character  as  a 
building,  it  amounts  to  a  "  total  destruction,"  within  the  meaning  and  in- 
tent of  the  parties  and  the  policy,  though  the  materials  may  not  have  been 
absolutely  destroyed.    Id. 

12.  Life— Paid-up  POLICY. 

Where  a  policy-holder  notifies  the  actual  or  assumed  manager  of  the 
company  of  his  intention  to  surrender  hU  policy  and  take  a  paid-up  policy, 
he  is  entitled  to  be  informed  as  to  mode  of  procedure  required  in  such 
cases  ;  where  no  such  information  is  given,  but  the  agent  simply  demands 
the  surrender  of  the  old  policy,  equity  will  relieve  against  a  forfeiture  of 
the  right  to  a  paid-up  policy,  created  by  lapse  of  time.  O* Connor  v.  Ger- 
maniii  Life  Ins.  Co.  (Sup.  Ct.),  561. 
18.  Marine— Forfeiture. 

A  policy  of  marine  insurance  is  not  avoided  by  a  mere  unexecuted  agree- 
ment to  carry  goods  in  violation  of  its  terms.  MosJiei'  v.  Providence,  etc., 
Ins.  Co.  (N.  Y.  C.  P.),  679. 

14.  Risk. 

Where  the  policy  reads  merely  "from"  a  certain  port,  the  risk  attaches 
only  from  the  time  the  vessel  weighs  anchor  and  breaks  ground  for  the 
voyage  with  all  the  preparations  completely  made.    Id. 

15.  Proofs  of  loss. 

The  failure  to  furnish  of  proofs  of  loss,  as  required  by  a  policy  of  in- 
surance, constitutes  a  complete  defense  to  a  recovery,  unless  such  pro- 
vision is  waived  by  the  company.  Sergent  v.  Lon.  i  Liv.  d  Globe  Ins. 
Co.  (Sup.  Ct.),  162. 

INTEREST. 
Legacies. 

Infant  grandchildren  of  the  testator  are  entitled  to  interest  on  their  re- 
spective legacies  from  his  death,  where  the  will  works  an  equitable  con- 
^    version  and  the  executor  does  not,  within  a  reasonable  time  alter  the  death 
of  the  testator,  sell  the  land  so  as  to  provide  a  fund  for  the  payment  of 
debU  and  legacies.    Matter  of  Travis  (Sup.  Ct.),  206. 
See  Witness,  3,  4. 

INTERPLEADER. 
Who  may  bring. 

An  action  of  interpleader  cannot  be  maintained  by  one  of  several  claim- 
ants to  a  fund  in  the  hands  of  a  third  i>erson,  but  only  by  such  third 
person.     Wenstrom  Elee.  L.  Co  v.  Bloomer  (Sup.  Ct.),  298. 

JUDGMENT. 
1.  Amendment. 

After  the  entry  of  a  judgment  in  an  equity  action  on  findings  of  fact  and 
conclusions  of  law,  the  special  term,  which  tried  the  action,  has  no  power, 
on  a  motion  for  a  re-settlement  of  the  findings  and  conclusions,  to  make 
amendments  therein,  which  alter  the  decision  on  the  merits  and  change 
the  substantial  rights  of  the  parties  HecUh  v.  N,  Y,  Building  Loan  Sc. 
Co.  (Ct.  Ap.),  682. 
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3.  Correction. 

The  appellate  court  cannot  amend  a  judgment  of  dismissal,  but  not  on 
the  merits,  so  as  to  be  on  tiie  merits,  in  the  absence  of  findings    of  fact  in 
the  decision  which  are  necessary  to  support  such  a  conclusion.    Franek  v. 
FraMk  (N.  Y.  Supr.  Cl.).  108: 
8.  Demurrer. 

A  decision  overruling  a  demurrer  to  the  complaint  with  leave  to  answer 
is  not  ren  acfjudicata,  where  the  defendant  pleads  over,  but  he  may  raise 
any  objections  to  the  muint«uuuce  of  the  action  which  he  does  not  waive 
by  answering.     McCullough  v.  Pence  (Sup.  Ct),  470. 

4.  Effect. 

Where,  in  an  action  brought  by  a  firm  creditor  for  the  protection  and 
distribution  of  the  firm  assets,  a  judgment  was  rendered,  settling  the  re- 
ceiver's accounts  and  directing  him  to  deliver  over  the  interest  and  divi- 
dends upon  certain  bonds  and  stocks  collected  by  him  to  the  testator's. 
Matter  of  James  (Ct.  Ap.),  246. 

5.  One  of  several  depbmdani's. 

Under  section  1205  of  the  Code,  a  separate  judgment  is  authorized  where 
a  separate  liability  of  some  of  the  defendants  &  established  at  the  trial, 
though  the  cause  of  action,  as  alleged  in  the  complaint,  is  joint  only. 
Hand  v.  Rogers  (N.  Y.  C.  Ct.).  346. 

6.  Opening  default— Defense. 

On  an  application  to  open  a  default  suffered  through  mistake  and  with- 
out laches,  the  validity  of  any  proposed  defense,  unless  clearly  frivolous, 
will  not  be  passed  upon.     Benedict  v.  Arnouoi  (Sup.  C*t.),  298. 

7.  Reference  of  disputed  claim. 

The  judgment,  on  confirmation  of  a  referee's  report  upon  a  reference  of 
a  disputed  claim,  is  conclusive  as  to  the  rights  of  the  parties  thereto.  WiU 
cox  V.  OilchrUt  (Sup.  Ct.),  117. 

8.  In  an  action  to  recover  a  debt,  litigated  on  the  theory  that  the  defend- 
ant is  liable  individually,  the  judgment  is  a  bar  to  a  subsequent  action  to 
charge  him  as  a  surviving  partner.    Id. 

9.  Unconscionable  defense. 

Such  application  will  not  be  denied  on  the  ground  that  the  proposed  de- 
fense is  unconscionable.    Benedict  v.  Amoux  (Sup.  Ct.),  298. 

10.  Vacation. 

A  motion  to  open  a  foreclosure  judgment,  made  after  the  lapse  of  sev- 
enteen years,  will  be  denied  on  the  ground  of  laches,  where  the  judgment 
roll  contains  an  affidavit  of  personal  service  of  the  summons  and  com- 
plaint, which  is  opposed  only  by  an  allegation  in  the  moving  affidavit 
that,  to  the  best  of  defendant's  recollection,  the  summons  and  complaint 
were  not  served  on  her.     Meyer  v.  Mallan  (Sup.  Ct.),  206. 

11.  Vacation— Power  of  district  court. 

Section  1,  chap.  750  of  1894  relates  only  to  judgments  rendered  by  de- 
fault.    Zimmerman  v.  Block  (N.  Y.  C.  P.).  858. 
See  Justice's  Court,  2,  5,  6;  Mechanic's  Lien,  6;  Replevin,  1;  Will,  22. 

JURISDICTION. 

1.  New  YORK  city  court. 

Though  equitable  defenses  maY  be  interposed  in  the  citv  court,  they  are 
permitted  for  defensive,  not  affirmative,  purposes.  Richards  v.  LiUeU 
(N.  Y.  C.  Ct.),  345. 

2.  State  and  Federal. 

An  order  of  a  federal  courl,  directing  the  marshal  to  deliver  certain  prop- 
erty in  his  custody  under  attachment  to  the  claimant,  renders  it  immedi- 
ately subject  to  process  of  the  state  courts,  though  he  has  not  made  an 
actual  or  constructive  delivery  under  the  order.  Lazarus  v.  McCarthy 
(Sup.  Ct.),  295. 

See  Condemnation  Proceedings,  4. 

JUSTICE'S  COURT, 

1.  Answer. 

Nor  is  such  misjoinder  the  subject  of  allegation  in  the  answer.  Gerould 
V.  Cronk  (Sup.  Ct.),  880. 

2.  Judgment. 

A  judgment  in  justice's  court,  rendered  after  four  days  from  the  time 
the  cause  of  action  was  finally  submitted  to  the  justice,  is  void,  where  the 
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party  against  whom  it  is  rendered  did  not  consent  to  the  extension  of  time. 
BeardsUy  v.  B>pe  (Essex  Co.  Ot.),  851. 
8.  Objection,  how  takkn. 

The  objection  to  the  misjoinder  of  alleged  causes  of  action  in  a  complaint 
in  justice  s  court  must  be  taken  in  such  manner  as  to  have  a  ruling  gf  the 
justice  upon  it  before  proceeding  to  trial  of  the  action,  otherwise  it  is 
waived.     G&ivuld  v.  Orank  (Sup.  Ct.),  830. 
4  Plbading— Demurrer. 

In  justice's  courts,  the  misjoinder  of  a  cause  of  action  is  not»  strictly  as 
such,  a  ground  of  demurrer.    Id, 
5.  Replevin — Judgment. 

Section  1727  of  the  Code  is  not  included  among  those  made  applicable 
to  justice's  court.  Thorn  v.  Whitbeck  (Greene  Co.  Ct.},  548. 
(J.  In  an  action  of  replevin  in  justice's  court,  where  the  interest  of  the  party 
entitled  to  possession  is  limited  or  less  than  the  actual  value  of  the  property 
replevied,  the  owner  of  the  property,  as  against  the  actual  owner,  should 
be  assessed  only  at  a  sum  which  would  be  equivalent  to  this  limited 
interest.    Id^ 

See  Former  A.djudication,  8. 

LANDLORD  AND  TENANT. 

1.  Covenant  op  quiet  enjoyment. 

A  covenant,  in  a  le&se,  for  quiet  enjoyment  is  not  broken  by  the  removal 
from  the  leased  building,  by  the  department  of  public  works,  of  a  show 
window  constructed  by  the  lessee  under  a  provision  in  the  lease,  where 
such  provision  was  inserted  after  the  covenant  of  quiet  enjoyment.  Burke 
v.  Tindale  (N.  Y.  C.  P.),  620. 

2.  Eviction. 

There  can  be  no  eviction  without  an  abandonment   of   possession. 
Wyckoffv.  Trommer  (N.  Y.  C.  P.),  611. 
8.  Rent— Eviction. 

The  defendant's  eviction  from  the  premises  as  under-tenant  of  the 
plaintiff,  who  has  been  dispossessed,  is  an  availing  defense  to  the  latter's 
action  for  rent  accruing  after  the  date  of  eviction.    Frommer  v.  BoessUr 
(N.  Y.  C.  P.).  513. 
4.  Unlawful  structure. 

A  provision  at  the  end  of  the  lease,  permitting  the  lessee  to  erect  an  un- 
lawful structure,  does  not  defeat  the  lessor's  right  to  rent.  Burke  v.  Tin- 
dale  (N.  Y.  C.  P.),  520. 

LETTERS  OP  CREDIT. 

1.  Consideration. 

In  order  to  charge  with  liability  the  maker  or  drawer  of  a  special  letter 
of  credit,  it  is  essential  to  prove  that  it,  as  it  is  neither  negotiable  nor  as- 
signable, was  made  for  a  consideration,  unless  sudti  liability  can  be  sup- 
ported by  an  estoppel.     Johannessen  v.  jfonroe  (Sup.  Ct.),  142. 

2.  Estoppel. 

Where  a  person  becomes  a  bona  fide  holder  for  value  on  the  strength  of 
representations  by  the  drawer  of  a  special  letter  of  credit  that  it  had  been 
duly  issued  and  was  available  for  the  full  amount  thereof,  in  the  manner 
provided  by  its  terms,  the  latter  is  estopped  from  denying  that  it  was  is- 
sued for  a  valuable  consideration.  Id, 
8.  Holder  for  value. 

One  who  accepts  a  letter  of  credit  in  payment  of  a  debt  due  is  a  holder 
for  value.    Id. 

LIMITATION. 

1.  Deceased  debtor. 

Where  the  surety  pays  the  debt  ^fter  the  death  of  the  principal,  the 
statute  of  limitations  does  not  begin  to  run  until  the  appointment  of  a 
legal  representative.    Matter  of  mni>ard  (Surr.  Ct.),  652. 

2.  Mutual  demands. 

The  cause  of  action  for  a  balance  found  due  upon  the  settlement  of  mu- 
tual demands  accrues  only  at,  and  the  statute  of  lin^itations  begins  to  run 
only  from,  the  thne  of  such  settlement.    Agan  v.  File  (Sup.  Ct.),  418. 
See  Executors,  12,  13. 
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MARRIAGE. 
1.  Proof. 

In  an  action  to  annul  a  marriage  on  the  ground  of  a  previous  marriage, 
the  declaration  of  the  defendant  to  such  former  marriage  is  not  alone  suffi- 
cient as  proof  thereof,  but  other  satisfactory  evidence  of  the  facts  must  be 
producea.  Such  requirement  is  not  satisfiea  by  the  production  of  a  church 
register,  purporting  to  contain  an  entry  of  such  marriage.  Cluimhen  v. 
^^     '       -^       CtO,    " 


Chambers  (Sup.  CtO,  156. 
8.  What  constitutbb. 

In  the  absence  of  any  mairiage  ceremony  or  any  contract  of  marriage, 
an  agreement  between  a  man  and  a  woman  to  live  together  merely  does 
not  constitute  the  relation  of  marriage  in  the  eye  of  the  law,  where  he  has 
not  held  her  out  to  the  world  as  his  wife  and  she  has  not  been  reputed  to 
be  such.    8oper  v.  Ilalsey  (Sup.  Ct.),  707. 

MASTER  AND  SERVANT. 

1.  Afpliancbs. 

The  master  is  not  liable  for  an  injury  which  results  from  an  unexpected 
and  unanticipated  conjunction  of  circumstances,  not  attending  the  ordi- 
nary use  of  the  appliance  or  place.  Marks  v.  Boch.  By,  Co.  (Ct.  Ap.),  238. 

2.  Where  there  is  no  reasonable  ground  for  holding  that  the  rear  platform 
of  a  street  car  is  an  unsafe  place  to  put  a  boy  old  enough  to  exercise  some 
degree  of  care,  or  that  there  is  any  nesrligence  in  placing  him  upon  it  to 
drive  the  horse,  the  question  of  negligence  is  improperly  submitted  to  the 
jury.     Id. 

8.  A  master  cannot  discharge  itself  from  the  consequences  of  a  failure  to 
furnish  adequate  brakes  for  its  cars  by  directing  its  servants  or  agents  to 
do  it,  and  shield  itself  from  liability  on  the  ground  that  the  injuries  were 
due  to  the  negligence  of  a  fellow  servant.  McNamara  v.  B'klyn  City  B. 
B.  Co.  (B'klyn  C.  Ct.),  361. 

4  The  master  is  liable  for  injuries  to  his  servant,  if  they  result  solely  from 
his  fidlure  to  exercise  reasonable  care  in  furnishing  and  maintaining  suit- 
able instrumentalities  for  the  service,  or  in  supplymff  a  safe  place  for  bis 
employes  to  do  their  work.    Schertr  v.  Holley  Afanuf.  Co.  (Sup.  Ct.),  838. 

5.  He  IS  responsible  for  the  consequences  of  another  servant's  negligence  in 
the  performance  of  such  duty,  whatever  may  be  the  latter's  grade  in  the 
service.    Id, 

6.  AUTHOKITY. 

A  servant  may.  in  the  interest  of  his  master,  when  an  exi^ncy  or  em- 
ergency arises,  do  things  which  transcend  his  usual  authonty,  and  they 
will  be  deemed  to  have  been  authorized.  Marks  v.  Bochester  By.  Co.  (Ct. 
Ap.),  233. 

7.  DiBCHAROB. 

Where  the  plaintifiTs  intestate,  who  had  been  appointed  an  inspector  of 
masonry  by  the  defendant,  performed  his  duties  as  such  for  a  short  pe- 
riod when  the  division  engineer  informed  the  chief  engineer  that  he  bad 
ordered  such  intestate  to  report  under  suspension,  whereupon  the  chief 
engineer  communicated  with  the  board  of  commissioners,  which  a  few 
days  later  demanded  the  resignation  of  the  intestate,  who  never  afterwards 
performed,  or  offered  to  perform,  any  work,  the  question  whether  the  de- 
mand for  his  resignation  is  equivalent  to  a  discharge  is  one  for  the  jury. 
Byan  v.  Mayor,  etc.,  of  the  City  of  New  York  (Sup.  Ct.).  853. 

8.  Fellow. 

The  trainmen  of  a  company,  which  runs  its  trains  over  the  road  of 
another  company  under  a  contract,  whereby  the  latter's  superintendent 
arranges  all  the  time  tables  and  controls  the  conductors  of  the  former 
company,  are  not  fellow  servants  with  the  latter's  employes,  though  both 
roads  have  the  same  general  manager,  and  the  same  superintendent  on  the 
division  where  the  accident  occurred.  Tiemey  v.  Syracuse,  Binghamton, 
etc..  By,  Co.  (Sup.  Ct.),  80. 

9.  MiNOK. 

A  master  is  not  liable  for  injury  to  an  infant  servant  sustained  in  operat- 
ing a  dangerous  machine,  where  the  risks  are  open  and  apparent  to  such 
servant.    McCann  v.  Maihison  (B'klyn  C.  Ct.).  855. 

10.  Neoliobncb. 

A  master  is  not  relieved  from  liability  for  the  negligence  of  a  servant  by 
the  fact  that  such  servant  was  under  the  direction  of  a  third  party,  where 
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he  hires,  pays  and  alone  has  authority  to  discharge  him.    Dovo- Currier  ▼. 
Her^dermm  (^up.  Ct.).  888. 

11.  NseLiGSMCB— Unauthorized  acts. 

It  is  no  answer  to  an  action  against  a  master  for  an  injury  by  his  servant, 
in  performing  an  act  for  the  benefit  of  the  master,  that  the  servant's  duties 
were  in  another  department  of  the  business,  and  he  did  the  act  without 
the  express  authority  or  direction  of  the  master.  Hardegg  v.  Willard» 
(N.  Y.  C.  P.),  524. 

12.  Risk. 

Where  the  servant  has  no  knowledge  of  the  defects  and  insufficiencies 
in  regard  to  the  appliances  and  surroundings  of  an  elevator  in  use  on  the 
master's  premises,  it  is  error  to  hold,  at  matter  of  law  that  the  servant  as- 
sumed the  risks,  occasioned  by  such  defects  and  deficiencies.  Simmons  v. 
J*ettfri  (Sup.  Ct.),  65. 

13.  Wiiere  a  servant  knows  whether  an  appliance  is  defective  but  has  never 
complained  of  its  condition  as  unsafe  or  dangerous,  nor  of  a  fellow-servant 
as  incompetent  or  negligent,  he  must  be  deemed  to  have  assumed  volun- 
tarily any  risks  resulting  from  the  use  of  the  appliance  or  the  employment 
of  such  co-servant.  Van  Sickle  v.  Atlantic  Ave.  R.  R.  Go,  (B'klyn  C.  Ct), 
857. 

14.  The  evidence  was  held,  in  this  case,  insufllcient  to  charge  the  company 
with  negligence.    Id. 

15.  Safe  place. 

Where  it  appears  that  the  defendant  constructed  and  maintained  a  plank 
or  board  walk  upon  which  to  wheel  freight  from  one  float  to  another,  which 
WHS  not  properly  fastened,  it  is  a  question  for  the  jury,  in  an  action  by  an 
employe  who  was  engaged  in  transferring  freight  from  the  pier  to  cars  on 
such  floats,  to  determine  wether  the  defendant  furnished  a  safe  place  for 
his  servants  to  work.  Conway  v.  N.  Y.  C.  db  H.  R.  R.  R.  Co.  (N.  Y.  C. 
Ct.),  347. 

16.  Test. 

The  test  of  a  master's  responsibility  for  the  acts  of  his  servant  is  not 
whether  it  was  done  in  accordance  with  his  instructions  to  the  servant,  but 
whether  the  act  was  done  in  the  prosecution  of  his  business.     Tiei*ruiy  v. 
Syracuse,  Binghamton,  etc.,  Ry.  Co.  (Sup.  Ct.),  85.    ' 
See  Appeal,  7. 

MECHANIC'S  LIEN. 
1.  Breach  of  contract. 

A  mechanic's  lien  cannot  be  obtained  for  damages  caused  by  a  breach  of 
contract.     Wolfe  v,  Horn  (N.  Y.  C.  P.),  860. 
"S.  Cancellation. 

An  order  directing  the  cancellation  of  a  mechanic's  lien,  without  requir> 
ing  a  deposit  to  secure  it.  is  void,  though  the  claimant,  served  with  notice 
of  motion,  did  not  appear.     Fischer  v.  Hussey  (N.  Y.  Supr.  Ct.),  91. 
$.  Consent. 

Where  the  lease  provides  that  no  repairs  should  be  made  without  the 
written  consent  of  the  lessor,  a  recital  therein  that  the  premises  are  in- 
tended to  be  used  for  a  purpose  for  which  they  are  then  unsuitable,  and 
that  all  the  improvements  made  by  the  lessee  should,  at  the  expiration  of  the 
lease,  become  the  property  of  the  lessor,  is  not  a  consent  on  his  part  that 
the  lessee  should  make  improvements.  Regan  v.  Byrst  (N.  Y.  C.  P.),  193. 
4.  Expiration. 

A  mechanic's  lien  is  saved  by  the  fact  that  an  action  is  commenced  by 
another  lienor,  and  the  owner  and  contractor  and  all  other  lienors  are 
made  parties  and  served  therein,  before  the  expiration  of  ninety  days  from 
its  filing.  NeuchaUl  Asphalt  Co.  v.  Mayor,  etc.,  of  New  Tork  (N.  Y.  C. 
P.),  721. 
6.  Foreclosure— Judgment. 

The  provision  of  ch.  342  of  1885  authorizes  a  judgment,  in  an  action  to 
foreclose  a  mechanic's  lien,  for  items  which  were  not  due  when  the  action 
was  commenced.    Ringle  v.  Wallis  Iron  Works  (Sup.  Ct.).  494. 

^.    iMPROVEBfENTS  MADE  BY  LESSEE,. 

Where  the  owner  of  premises  ag^^es.  before  the  execution  of  a  lease,  that 
the  lessee  may  make  certain  improvements,  the  cost  of  which  is  to  be  de- 
ducted from  the  rent,  the  persons  employed  by  the  lessee  to  do  the  work 
acquire  no  Hen  as  against  the  owner.    Jaegan  v.  Borst  (N.  Y.  C.  P.),  198. 
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7.  Note. 

The  right  to  make  a  mechanic's  Ilea  available  is  not  lost  or  defeated  b^ 
takini;  a  note,  payable  by  the  debtor  before  the  time  to  enforce  the  lien  by 
action  expires.    Linneman  y.  Bieber  (Sup.  Ct.),  789. 

8.  Sbttino  abide  deed. 

In  an  action  to  foreclose  a  mechanic's  lien,  a  conveyance  of  the  premises 
before  the  lien  was  filed,  but  after  the  work  was  performed,  may  be  set 
aside  as  in  fraud  of  creditors,  unless  the  grantee  is  a  purchaser  for  a  valua- 
ble consideration  and  without  notice  of  his  grantor's  fraudulent  intent  Id. 

9.  Transfer. 

A  contractor,  after  assigning  a  note  taken  by  him  for  the  amount  due,, 
may  file  his  notice  of  lien  and  assign  the  lien  to  the  holder  of  the  note.  /<L 

MORTGAGE. 

1.  Chattel — Unfiled. 

An  unfiled  chattel  mortgage  is  valid  as  against  a  judgment  that  is  fraud- 
ulent and  void,  and  which  was  entered  into  pursuant  to  a  fraudulent  scheme 
to  cheat  the  creditors  of  the  judgment  debtor  and  secure  for  the  latter 
some  benefit  out  of  the  property  siezed  and  sold  upon  ao  execution  issued 
upon  such  judgment.    DeBraaceleer  <fc  Co,  v.  Sehwabeland  (Sup.  Ct.),  840. 

2.  Default  clause. 

A  mortgagee  can,  after  simply  extending  the  time  of  payment  of  the 
mortage  debt,  exercise  the  right,  under  the  option  clause  as  to  taxes 
contamed  therein,  of  considering  the  principal  sum  immediately  due  and 
payable,  by  reason  of  the  failure,  on  the  part  of  the  mortgagor,  to  pay 
taxes  which  were  liens  on  the  mortgaged  premises  prior  to  the  extension. 
Weber  v.  Huertttel  (Sup.  Ct.).  564. 

8.  Foreclosure — Advertisement. 

Mortgages  can  be  foreclosed  under  the  statute  only  where  they  contain 
a  power  of  sale  and  have  been  recorded  in  the  coimty  where  the  property 
is  situated.     Cowdrey  v.  Turner  (Sup.  Ct.),  207. 

4.  In  such  case,  where  the  mortgagee  or  his  assignee  purchases,  it  is  neces- 
sary that  the  affidavits  of  sale  and  publication  be  recorded  before  the  title 
to  the  purchaser  becomes  complete.    Id. 

6.  Foreclosure— Claims. 

The  validity  of  a  paramount  title  cannot  be  tried  in  a  foreclosure  action 
against  the  objection  of  a  defendant.     (Hiphant  v.  Bums  (Ct.  Ap.),  SH. 
0.  Foreclosure— Infants. 

Where  a  devisee  for  life,  who  was  authorized  by  the  will  to  mortgage 
the  property  devised  for  a  certain  purpose,  ^ve  a  mortgage  showing  od 
its  face  that  it  was  for  a  purpose  not  authorized  by  the  will,  and.  in  la 
action  to  foreclose  such  mortgage,  the  infant  children  of  testator,  to  whom 
was  devised  the  remainder  after  the  life  estate,  were  made  defendants  and 
appeared  by  their  guardian  ad  litem,  but  the  complaint  did  not  allege  that 
such  infants  acquired  any  interest  us  devisees  under  the  will,  though  it 
did  allege  that  they  had,  or  claimed  to  have,  some  interest  in  the  mort- 
gaged premises  which  accrued  subsequently  to  the  lien  of  the  mortgage. 
Uie  rights  of  such  infants  under  the  will  were  not  cut  off  by  the  decree  of 
foreclosure.    Boarty  v.  McDermott  (Sup,  Ct ),  827. 

7.  Redemption. 

Where  the  mortgagee  is  in  possession  and  has  received  the  rents  and 
profits  of  the  mortgaged  premises,  equitably  he  should  be  charged  with 
the  amount  thereof ;  and,  upon  an  ascertainment  of  such  amount,  it  ia 
proper  to  state  the  amount  of  the  principal  and  accrued  interest  of  the 
mortgage,  and  upon  such  amount  apply  the  rents  received.  Smith  v» 
Gross  (Sup.  Ct.),  61. 

8.  Such  mortgagee  cannot  be  divested  of  the  possession  until  the  applica- 
tion of  the  rents  has  been  made  by  the  court  in  satisfaction  of  the  mort- 
gage.    Id. 

9.  Reissue  after  payment. 

A  mortgage,  though  it  may  have  been  paid,  may,  on  a  valuable  consid- 
eration, be  kept  alive  for  other  purposes,  where  the  rights  of  creditors  and 
other  persons  have  not  intervened.    Bogert  v.  Striker  (N.  T.  C.  P.),  98. 

10.  Satisfaction. 

The  satisfaction  of  a  mortgage  on  premises  owned  bv  the  holder  thereof 
in  common  operates  in  favor  ofhis  cotenant.  when  made  voluntarily,  with* 
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out  any  misunderstanding  or  mistake  of  fact,  and  with  actual  knowledge 
of  the  legal  eflPect  of  such  act.     Camberling  v.  Oraham  (Sup.  Ct.),  817. 
See  Rbgeiyer,  8,  4. 

MUNICIPAL  CORPORATIONS. 

1.  EUPLOTX — DiBCHAROB. 

An  application  by  a  discharged  employe  of  a  city  to  compel  his  reinstate^ 
ment,  on  the  ground  that  he  was  an  honorably  discharged  soldier,  not 
made  until  more  than  two  years  after  his  discharge,  is  barred  by  laches. 
Jfatter  of  Ckiffney  (Sup.  Ct.),  158. 

2.  Police— Discharge. 

The  finding  by  police  commissioners  that  a  charge  against  a  police  offi> 
cer  is  true,  where  there  is  sufficient  evidence  to  sustain  it,  will  not  be  dis- 
turbed.    People  ex  rel.  Morru  y.  Mariin  (Sup.  Ct.),  419. 
8.  Police — Proof.  • 

The  decision  of  the  police  commissioners  discharging  a  policeman,  which 
is  supported  onlv  by  the  uncorroborated  and  self-contradictory  testimony 
of  the  keeper  of  a  house  of  prostitution,  will  be  reversed.  People  ex  rel. 
Gross  v.  Martin  (Sup.  Ct.),  362. 

4.  Public  iMPRoyBMENTs. 

Where,  in  the  construction  of  a  sewer,  a  street  is  divided  into  sectiona 
which  are  re-divided  into  subsections,  the  commencement  of  work  on  one 
subsection  is  not  a  commencement  of  work  on  all  of  them,  and  such' work, 
by  reason  of  such  commencement,  is  not  in  progress  on  the  other  sub- 
sections,  within  the  meaning  of  section  91,  chap.  885  of  1878.  Boas  y. 
Maj/or,  etc,,  of  the  City  of  New  York  (Sup.  Ct.),  898. 

6.  Street  imtrovembnts. 

Section  6,  tit.  19,  chap.  588  of  1888,  does  not  relieve  the  city  of  Brook- 
lyn from  liability,  where  the  work  is  discontinued  by  an  affirmative  act 
of  the  city,  and  an  assessment  thereby  prevented.  Palmer  v.  City  of 
Brooklyn  (B'klyn  C.  Ct.),  19. 

6.  Streets. 

A  municipal  corporation  is  not  relieved  from  the  performance  of  the 
duty  of  keeping  its  streets  and  avenues  in  a  condition  which  renders  them 
reasonably  safe  for  the  use  of  travelers  thereon,  because  others,  specially 
charged  with  the  construction  of  a  park,  have  left  the  adjacent  streets- 
and  avenues  in  a  condition  which  is  menacing  to  the  life  and  limb  of 
travelers.     Sheridan  v.  Mayor  (N.  Y.  C.  P.),  728. 

NEGLIGENCE. 
1.  Burden. 

In  an  action  for  death  of  intestate  through  negligence;  it  is  not  to  be 
presumed  that  the  decedent  was  free  from  negligence,  but  the  burden  is 
upon  the  administrator  to  prove  it,  either  by  direct  or  circumstantial 
evidence.  Parsons  v.  N.  7.  C  <fc  H.  R.  R.  R.  Co.  (Sup.  Ct.).  67. 
8.  Tlie  evidence,  in  this  case,  was  held  to  render  it  at  least  probable  that 
the  injury  was  the  result  of  the  decedent's  own  negligence.    Id. 

8.   CONTRIBCTORT. 

The  fact  that  a  person,  under  some  circumstances,  could  observe  an  ap- 
preaching  engine  the  distance  mentioned  by  the  testimony,  is  not  sufficient 
to  require  the  court  to  rule,  as  matter  of  law.  that  the  plaintiff  was  guilty 
of  contributory  negligence.  MePeak  y.  N.  7,  C.  dt  H.  R.  R.  R.  Co.  (Sup. 
Ct.),  29. 
41  The  evidence,  in  this  case,  was  held  to  have  required  the  questions  of 
negligence  and  contributory  negligence  to  be  snbnntted  to  the  jury.     Id. 

5.  Contributory—Child. 

Where  the  parents  allow  a  child  to  play  in  a  place  which  they  know  to 
be  dangerous,  they  are  guilty  of  contributory  negligence,  which  will  pre- 
vent it  from  recovering  for  the  injuries  sustained.  Cana/can  v.  Stmvesant 
(N.  Y.  C.  P.),  687. 

6.  Horse 

In  action  for  injuries  caused  by  defendant's  runaway  horse,  a  verdict  in 
the  affirmative  on  the  question  of  negligence  is  justifiea  by  the  facts,  where 
his  driver  left  the  horse  alone  in  the  street,  un watched  and  unfastened. 
Wasmuth  V.  Butler  (Sup.  Ct.),  710. 

7.  In  such  case,  it  is  unnecessary  to  show  that  the  horse  was  of  a  vicious 
nature.     Id. 
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8.  NONSUIJURIB. 

Where  a  child  la  non  nit  juris,  the  negligence  of  ita  mother  will  be  im- 
puted to  it.     Canamn  v.  Stuyvesant  (N.  Y.  C.  P.).  «87. 

9.  Opticians. 

Opticians,  in  accepting  a  prescription  and  undertaking  to  fill  it.  aawime 
a  slLill  adequate  to  and  the  care  necessary  for,  a  competent  and  proper  com- 
pletion of  the  work,  and  are  liable  for  the  injuries  resulting  from  their 
negligence.     Pnce  v.  QaNun  (N.  Y.  Supr.  Ct.),  184. 

10.  Proof. 

In  an  action  for  negligence  in  permitting  a  wire  on  the  roof  of  a  build- 
ing to  become  loose,  the  evidence  was  held  sufficient  to  gv)  to  the  jury  on 
the  question  of  ownership  and  control  of  the  wire,  and  to  justify  the  Jurv 
in  their  conclusion  that  the  wire  was  owned  and  controlled  by  the  defend- 
ant, in  the  absence  of  any  denial  or  explanation.  WaZtJier  v.  Am,  Dut, 
Td.  Go.  (N.  Y.  Supr.  Ct.),  21. 

11.  QUESION  OP  FACT. 

Where  a  motorman,  though  he  expects  or  thinks  it  likely  that  soma  one 
will  pass  around  the  rear  end  of  another  car  which  has  stopped  to  let  off 
passengers  at  a  street  crossing  and  upon  his  track,  and  though  his  platform 
companion  does  see  her  so  emerge  when  he  was  a  short  block  away  and 
calls  tlie  motorman's  attention  to  her,  drives  the  car  right  ahead  catch- 
ing the  woman  just  as  she  is  about  clear  of  his  last  rail  Injuring  her. 


these  facts  and  circumstances  raise  a  question  of  fact  as  to  the  alleged  neg- 
ligence of  the  motorman,  which  is  properly  submitted  to  the  jury.  Erick- 
myn  v.  Bfdyn  HeighU  R.  R,  Go,  (B'klyn  C.  Ct.).  842. 

See  Matser  and  Servant,  10,  11;  Railroads,  8. 

NEW  TRIAL. 
1.  Causes. 

When  two  causes  combine  to  produce  an  injury  to  a  traveler  upon  a 
highway,  both  of  which  are  in  their  nature  proximate,  but  one  is  a 
culpable  defect  in  the  highway  and  the  other  is  some  occurrence  for  which 
neither  party  is  responsible,  the  municipality  is  liable,  provided  the  injury 
would  not  have  been  sustained  but  for  such  defect  SJuridan  v.  Miwor, 
eU,.of]Vew  York  (N.  Y.  C.  P.),  728. 
d.  If,  in  view  of  all  tlie  circumstances,  th«  act  complidned  of  is  suck  that 
it  may  not  improbably  cause  damage  of  some  kind,  the  doer  of  th»  act 
cannot  shelter  himself  under  the  defense  that  the  actual  consequeace  is 
one  which  rarely  follows  from  that  particular  act.  Id, 
Z,  Exceptions. 

Upon  a  motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  at 
general  term  in  the  first  instance,  the  court  is  restricted  to  a  review  of  ex- 
ceptions tfliken  upon,  and  not  after,  the  trial.    Id. 
4.  Newt.t  discovbrkd  evidence. 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
must  be  founded  on  the  affidavits  of  the  proposed  witnesses,  unless  it  is 
shown  that  they  cannot  be  'Obtained.     Matter  of  Mayor  (Sup.  Ct.),  826. 
See  Appeal.  87. 

OFFICE  AND  OFFICER. 

OOMPENSATION — CERTIFICATE  OF  APPOINTMENT. 

Under  chap.  717  of  1894.  a  Veteran  may  be  appointed  in  the  public  ser- 
vice, where  the  compensation  does  not  exceed  four  dollars  per  day,  with- 
out reference  to  the  civil  service  rules  and  laws  ;  but  the  appointing  officer 
must  inform  the  civil  service  commission  that  the  appointment  was  made 
in  accordance  with  law,  and  such  commission  must  certify  the  fact  of  such 
appointment  to  the  colnptroller,  before  it  becomes  the  latter's  duty  to 
make  payment  to  the  appointee  of  his  compensation.  People  ex  rel.  AoeU 
V.  Roberts  (Sup.  Ct.),  74. 

PARENT  AND  CHILD. 

ITeCESS  ARIES. 

Where  a  party  notifies  a  father  that  his  son  is  at  the  former's  house,  in  a 
destitute  condition,  and  without  the  physical  ability  to  provide  himself 
with  the  necessaries  of  life,  nn  implied  promise  on  the  part  of  the  father 
to  pay  for  necessaries  furnished  his  son  arises,  where  he  has  refused  to 
furnish  them  and  has  driven  him  from  home.  Manning  v.  Wdls  (Sup. 
Ct.),  109. 
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PARTIES. 

1.  Forma  PAUPBRiB. 

Leave  to  sue  as  a  poor  person  will  Bot  be  denied  on  the  ^nnd  tliat  the 
opposing  affidavits  show  that  the  plaintiff's  cause  of  action  is  not  meri- 
torious.    MeNamara  v.  Ndan  (N.  Y.  C.  Ct.),  847. 

2.  Intervention. 

In  an  action  at  law  for  the  recovery  of  an  indebtedness  from  defendant 
to  plaintiff,  the  fact  that  another  party  claims  such  demand,  does  not  en- 
title him  to  intervene.    Britton  v.  Bodhe  (Sup.  Ct.),  162. 
8.  Nbcbsbary. 

Where  plaintiff  is  induced  to  guarantee  the  payment  of  a  loan,  to  secure 
which  the  borrowers  had  deposited  certain  railroad  bonds  with  the  lender, 
by  the  written  agreement  of  the  defendants  that,  in  case  he  paid  the  loan, 
the  defendants  would  be  severally  liable  to  him  to  the  extent  of  the  amounts 
set  opposite  their  names  and  would  pay  the  same  on  presentation  of  a  pro- 
portionate amount  of  the  collateral  bonds,  and  that  each  defendant  con- 
tracted for  himself,  and  not  for  any  other,  and  only  for  the  amount  set 
opposite  his  name,  all  the  parties  to  the  agreement  are  properly  made  par- 
ties defendant  to  an  action  on  such  agreement,  after  payment  of  the  loan 
by  the  plaintiff.    Matihu9sen  v.  Q.  N.  BaHUtt  (Sup.  Ct.),  4«6. 

4.  Partnbrship. 

Where  there  is  a  dormant  partner,  a  party  bringing  an  action  against 
the  firm,  must  make  such  dormant  partner  a  party,  if  he  knows  of  his  ex- 
istence.   Ma^er  v.  FrankfM  (Sup.  Ct.),  49). 

5.  In  an  action  on  a  contract  signed  by  defendant  in  his  individual  name, 
he  may  show  that  he  and  others  were  partners  under  such  name,  of  which 
fact  the  plaintiff  had  knowledge,  and  that  the  contract  is  a  firm  contract. 
Id. 

6.  Proper.    . 

In  an  action  on  a  bond  against  the  surety  alone,  the  principal  should,  if 
he  makes  application,  be  brought  in  as  a  party  defendant.  Netins  v.  Fi- 
delity <fe  Casualty  Co.  (N.  Y.  C.  P.),  674. 

7.  Such  application  will  not  be  denied  on  the  ground  that  it  should  have 
been  by  motion,  and  not  by  petition.    Id, 

8.  Executor. 

An  action  may  be  maintained  against  a  defendant  to  recover  against  him 
personally  and  as  administrator,  in  case  he  is  liaUe  in  both  capacities. 
Qib9(m  V.  Blakdy  (Sup.  Ct.),  489. 

9.  A  defect  of  parties  defendant  was  held,  in  this  case,  not  to  be  apparent 
on  the  face  of  me  complaint.    Id. 

See  Bond,  2;  Corporation,  9;  Ejectment,  1;  Forkbr  Adjxjdication,  4; 

Pleading,  18. 

PARTNERSHIP. 
1.  Employment  op  attorney  by  partner. 

One  partner  has  power  to  employ  an  attorney  to  defend  actions  brought 
against  the  firm,  and  an  answer  served  in  their  behalf  is  binding  upon  all 
the  firm.    Hendc  v.  Barius  (Sup.  Ct.),  314. 

3.  Firm  propery. 

A  partnership  agreement,  which  re<]^uires  one  of  the  members  to  furnish 
for  the  use  of  the  nrm,  during  its  continuance,  all  necessary  teams,  in  con- 
ducting the  business,  does  not  render  the  teams,  owned  and  applied  by 
him.  firm  property.     Van  Vaarhis  v.  Webster  (Sup.  Ct.),  798. 
3.  Relation. 

An  agreement  for  one  to  pay  another,  who  does  not  in  any  sense  incur 
liability  for  losses,  a  share  of  the  profits  by  way  of  compensation  for  the 
latter's  services,  does  not  create  a  partnership.  Lansburgh  v.  Walsh  (N.  Y. 
C.  P.),  678. 

See  Parties,  4,  5. 

PAYMENT. 
1.  Check. 

The  delivery  by  the  debtor  to  the  creditor's  duly  authorized  agent  of  a 
check  payable  to  the  creditor  for  the  amount  of  the  xiebt,  which  is  subse- 
quently paid  by  the  bank  on  which  it  is  drawn,  is  a  payment  of  th«  debt, 
though  the  agent  without  authority  indorses  the  check  and  applies  the 
proceeds  to  his  own  use.    Sage  v.  Burton  (Sup.  Ct.),  576. 
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2.  Note. 

The  giving  of  the  purchaser's. promissory  note  for  the  price  of  the  prop* 
erty  sold,  at  the  time  of  the  sale,  is  not  a  payment.     €hjMord  y.  ira£km 
(Sup.  Ct.),  760. 
8.        If  the  note  is  not  paid  when  due,  the  creditor  can  sue  on  the  original 
obligation.    Id. 

PERSONAL  LIBERTY. 
Rbstraint. 

Where  the  right  to  restrain  the  citizen  in  his  personal  liberty  or  to  inter- 
fere with  his  pursuit  of  a  lawful  avocation  is  claimed,  it  must  appear  very 
clearly  and  satisfactorily,  not  only  that  it  has  been  conferred  by  the  law, 
but  also  that  in  its  exercise  the  facts  are  present  which  iUfltify  it  '  McMer 
(?//Si»itA(Ct.  Ap.),  241. 

PLEADING. 

1.  Adequate  remedy  at  law. 

The  defense  that  plaintiff  has  an  adequate  remedy  at  law  is  not  avail- 
able in  an  equitable  action,  unless  pleaded.  Quae  v.  Lippman  (N.  Y.  G. 
P.).  716. 

2.  Admissions. 

An  averment  in  an  answer,  in  an  action  against  a  carrier,  that  defendant 
*'i8  a  common  carrier  engaged  in  the  business  of  forwarding  and  trans- 
portinjB^  goods,  and  that  it  agrees  to  carrv  goods  received  by  it  for  trans- 
portation in  a  safe  and  careful  manner,  is  not  an  admission  of  an  allega- 
tion in  the  complaint  that  defendant  agreed  to  provide  suitable  care  and 
conveyances  for  the  proper  and  safe  transportation  of  the  goods.  Tucker 
V.  P^n,  R,  R.  Co.  (N.  Y.  C.  P.),  604. 
8.  Amended  answeu. 

Upon  a  motion  for  the  severance  of  the  action  and  entry  of  judgment 
for  the  amount  claimed  to  be  admitted  to  be  due  by  the  answer,  the  orig- 
inal answer  cannot  be  resorted  to  for  the  purpose  of  explaining  the  allega- 
tions of  the  amended  answer.  N,  T.  L  W.  Co.  v.  WesHngh^m  B.  dTM^ 
Co.  (Sup.  Ct.),  581. 

4.  AMENDlfENT. 

The  omission  in  a  complaint,  in  an  action  in  Uie  city  court,  of  an  allega- 
tion that  the  defendant  is  a  resident  of  the  city,  may  be  supplied  by  amend- 
ment.   Jenkins  v.  Hall  (Sup.  Ct.),  201. 

5.  Upon  an  appeal  from  an  order  allowing  an  amendment  of  the  coroplnint,. 
a  statement  in  the  opinion  of  the  general  term  of  the  New  York  City  court 
Uiat  a  certain  case  **  is  decisive  upon  the  question  of  terms,"  and  that  the 
amendment  should  be  allowed  on  payment  of  costs,  does  not  indicate  that 
the  court  did  not  exercise  the  discretion  conferred  by  section  689  of  the 
Code.    Howard  v.  MolUr  (N.  Y.  C.  P.),  686. 

6.  Where  the  complaint  alleges  that  due  notice  of  protest  was  given  but  the 
testimony  only  tends  to  show  a  waiver  of  notice,  a  motion  to  conform  the 
pleadings  to  the  proof  and  to  make  it  an  action  against  the  surety,  is  not 
equivalent  to  a  request  for  leave  to  amend  by  alleging  waiver  of  notice  of 
protest.     Ullman  v.  Jawbs  (Sup.  Ct.),  804. 

7.  Answer — Frivolous. 

A  denial  of  knowledge  or  information  sufflcient  to  form  a  belief  as  to  the 
truth  of  an  allegation  £  authorized  by  section  500  of  the  Code.  Rourke  v. 
RegnauU  (N.  Y.  C.  Ct.),  177. 

8.  Answer — Supplemental. 

An  application  for  leave  to  file  a  supplemental  answer  alleging  that  the 
pUintin,  a  foreign  corporation  had  failed  to  file  the  certificate  required  by 
law,  will  be  denied  on  the  ground  of  laches,  where  it  was  not  made  until 
thirteen  months  after  ioinder  of  issue,  though  the  complaint  had  alleged 
that  plaintiff  was  a  f  oreign  corporation.  Ahra/m  Frinth  Co.  y.  Shapiro 
(N.  Y..C.  P.).  510. 

9.  Complaint— Account  stated. 

In  an  action  upon  an  account  stated^  it  is  unnecessary  to  set  forth  in  the 
complaint  the  subject  matter  of  the  original  debt.  ShulU  v.  Mbrette  (Ct 
Ap.).  271. 

10.  Complaint— Assumpsit. 

In  an  action  to  recover  the  value  of  timber  alleged  to  have  been  sold  and 
delivered  by  plaintiff  to  defendant,  an  allegation  in  the  complaint  that  the 
defendant  agreed  to  pay  the  fair  and  reasonable  value  of  the  timber,  does. 


Digitized  by 


Google 


PLEADING  —  PLEDGE.  909 

not  necessarily  render  the  action  one  on  an  express  contract,  aQd  plaintiff 
nuiy  recover  on  a  quantum  meruit  for  tlie  timber  received  by  defendant. 
Lan$lmrgh  v.  WaM  (N.  Y.  C.  P.).  678. 

11,   COMFLAIHT— DOWBB. 

In  an  action  for  dower  under  section  1597  of  the  Code,  it  must  be  alleged 
and  shown  that  the  defendant  is  either  an  occupant  of  the  premises,  or,  if 
Uie  premises  are  not  occupied,  then  a  person  exercising  acts  of  ownership 
thereupon,  or  claiming  title  thereto,  or  an  interest  therein,  when  the  action 
was  commenced.  ConnoUy  v.  Newton  (Sup.  Ct.),  704. 
18.  Complaint— PoRECLOBURK. 

Allegations,  in  an  action  to  foreclose  a  mortgage,  that  the  mortgagor 
conveyed  part  of  the  mortgaged  premises  to  the  defendant,  who  retained 
out  of  the  purchase  money  a  sum  suificient  to  discharge  the  mortgaj^e  and 
that  then  the  mortgagor  assigned  to  plaintiff  his  claim  for  the  upaid  pur- 
chase money,  do  not  state  an  independent  cause  of  action.  Wood  v. 
fiarp<fr  (Sup.  Ct.),  160. 

13.  Complaint— MisjoiNBR. 

A  complaint,  which  alleges  an  eviction  of  plaintiff  from  his  land  and 
his  malicious  arrest,  states  only  the  continuation  of  a  single  trespass,  and, 
therefore,  but  one  cause  of  action.    Bahr  v.  DoUy  (Sup.  Ct.),  161. 

14.  Complaint— MoRB  DEFINITE. 

Where,  in  an  action  to  rescind  an  agreement  on  the  ground  of  fraud,  a 
list  attached  to  the  agreement  enumerates  forty  patents  by  number  and 
date,  but  the  complaint  does  not  assert  that  none  of  them  were  owned  or 
controlled  by  the  company,  but  only  states  that  it  did  not  own  or  control 
those  "  necessary  to  operate,  license  or  use  the  automatic  exchanc^,"  the 
defendant  is  entitled  to  know  which  ones  in  the  list  are  referred  to,  and 
the  plaintiff  will  be  required  to  make  the  complaint  more  definite  and  cer- 
tain'by  stating  which  of  the  forty  patents  the  company  did  not  own. 
Bn-ich  V.  Allison  (Sup.  Ct.),  208. 
16.  Counterclaim. 

A  counterclaim,  in  an  action  on  contract,  must  be  a  complete  cause  of 
action  at  the  time  of  the  commencement  of  the  action.  ReiUy  v.  Lee 
(Sup.  Ct.),  460. 

16.  Where  a  defendant,  in  order  to  prevent  any  recovery  on  a  contract,  inter- 
poses the  plaintiff's  breach  thereof  and  obtains  a  decision  in  his  favor,  he 
deprives  himself  of  the  right  to  recover  in  that  action  damages  against  Uie 
plaintiff  because  of  such  breach.    Id. 

17.  Counterclaim — Receiver. 

In  an  action  by  a  receiver  of  a  foreign  corporation  to  recover  a  debt 
due  it,  a  note  made  by  the  corporation  is  not  available  as  a  set-off,  under 
sections  501.  502  of  the  Code.  HaU  v.  Holland  House  Co,  (N.  Y.  C.  P.), 
685. 

18.  Party. 

The  addition  of  the  words,  "  assignee  for  the  benefit  of  creditors,"  etc., 
to  the  name  of  the  defendant  in  the  title  of  the  complaint,  does  not  affect 
the  nature  of  the  action,  where  the  complaint  makes  no  demand  against  him 
as  assignee.    J>raper  v.  Salisbury  (N.  Y.  Supr.  Ct.),  88. 

19.  Reply. 

A  plaintiff  cannot  set  up,  in  a  reply,  a  counterclaim  arising  out  of  mat- 
ter not  connected  with  the  cause  of  action  pleaded  in  the  answer  as  a 
counterclaim.     Qoossen  v.  Goossen  (N.  Y.  C.  P.),  96. 
See  Justice's  Court,  4. 

PLEDGE. 

1.  Depobitaribs. 

In  such  action,  the  depositary  cannot  raise  the  objection  that  the  guar- 
anty was  not  validly  executed.  MerearUile  Trust  Co.  v.  Atlantic  Trust 
Co.  (Sup.  Ct),  808. 

2.  RiOHTS  OP  PLEDGEE. 

Where  bonds,  secured  by  a  mortgage  to  plaintiff  as  trustee,  are  guaran- 
teed by  a  third  person,  and  on  the  guarantee  there  is  an  indorsement  by 
defendant  that  it  held  certain  shares^of  stock  to  secure  the  guaranty,  it  is 
no  defense  to  an  action  by  plaintiff  to  recover  such  shares,  on  the  default 
of  both  mortgagor  and  guarantor,  that  the  latter  has  pledged  them  to  de- 
fendant to  secure  advances,  where  the  plaintiff  has  no  notice  that  they  are 
80  pledged ;  nor  is  it  a  defense  that  the  guarantor,  in  violation  of  a  cove- 
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nant  contained  in  the  guaranty  tliat  it  would  not  execute  any  mortgage  of 
it8  property,  had  given  a  mortgac^  to  plaintiff,  when  done  with  the  knowl- 
edge  of,  and  without  objection  from,  defendant.    lA, 
ISee  Contract,  24. 

PLUMBERS. 

1.  Book  op  records. 

It  should,  for  its  own  protection  and  for  the  protection  of  the  rights  of 
applicants,  and  also  for  the  reason  that,  in  case  the  determination  is  re- 
viewed, a  full  return  may  be  made  of  all  the  facts  and  evidence  on  which 
the  determination  is  founded,  keep  a  record  of  its  proceedings  in  every 
case.    P&^le  ex  rel.  Kelly  v.  Scott  (Sup.  Ct.),  745. 

2.  Certiorari. 

In  makine  such  examination  and  its  final  determination,  the  board  acts* 
not  ministerially,  but  Judicially,  and  its  determination  may  be  reviewed  by 
the  courts  by  means  of  a  writ  of  e&rtiorcm.    Id. 
8.  License. 

When  the  determination  of  an  examining  board  of  plumbers  as  to  the 
qualifications  of  an  applicant,  founded  on  answer  to  questions  relating  to 
the  science  or  art  of  a  profession,  trade  or  business,  is  challenged  by  a  writ 
of  certiorari,  the  return  of  the  board  should  show  wherein  the  answers  art 
incorrect  or  defective.    Id. 

4.  An  applicant  for  a  certificate,  under  the  statute,  is  entitled  to  be  exam- 
ined as  to  his  experience  in  the  plumbing  business,  as  well  as  to  his  knowl- 
edge of  the  theory  or  science  of  the  trade.  A  refusal  by  the  board  to 
so  examine  him  constitutes  an  error  prejudicial  to  the  applicant.    Id, 

5.  Petition. 

Undeiued  allegations  in  the  petition  are  to  be  taken  as  true.    Id, 

6.  Bulbs. 

The  board  should  adopt  rules  regulating  the  examination  of  applicants, 
prescribing  the  subjects  on  which  they  are  to  be  examined  and  stating  the 
percentage  of  questions  which  must  be  correctly  answered  to  entitle  the 
applicant  to  a  certiticate.    fd. 

POLICE  JUSTICE. 
1.  Removal. 

In  order  to  warrant  the  removal  of  a  police  justice  from  office,  the  evi- 
dence must  show  that  the  Judicial  acts  were  corrupt,  or  that  there  was  inten- 
tional violation  of  the  laws  governing  a  magistrate,  or  that  there  was  a 
disregard  of  the  legal  rules  mat  amounted  to  legal  misconduct.  Matter  of 
Quiatey  (Sup.  Ct.),  324. 

3.  What  acts  constitute  misconduct  on  the  part  of  a  police  Justice  for  which 
he  should  be  removed  from  oflSce.    Id, 

PRINCIPAL  AND  AGENT. 

1.  Authority. 

The  fact  that,  at  the  time  the  testator  was  dying,  a  clerk  of  the  firm,  of 
which  testator  was  a  member,  who  held  a  power  of  attorney  authorizing  him 
to  sign  checks  for  the  firm,  was  requested  by  a  messenger  from  the  lesta- 
tor's  home  to  draw,  and  did  draw  two  checks  for  account  of  the  wife, 
which  were  cashed  and  money  deposited  to  her  individual  account,  does 
not  justify  a  finding  that  the  checks  were  delivered  by  the  husband's  au- 
thority, or  that  the  authority  of  the  clerk  under  the  power  of  attorney  had 
been  validly  called  into  exercise.     Matter  of  James  (Ct.  Ap.),  246. 

2   Liability  of  third  person  to  principal. 

Where  an  agent,  who  is  authorized  to  collect  money  due  to  his  principal, 
indorses  over  to  a  third  person,  in  payment  of  his  individual  debt,  a  check 
payable  to  the  principal,  and  receives*  from  such  third  person  the  difference 
between  the  amount  of  the  check  and  the  amount  of  the  debt,  the  latter  is 
chargeable  with  knowledge  that  the  agent  is  not  acting  within  his  author- 
ity and  is  liable  to  the  principal  for  the  full  amount  of  the  check  received 
by  him.    M.  Jacoby  k  Go.  v.  Pay^on  (Sup.  Ct.),  436 

8.  Ratification. 

The  direction  by  a  landlord  to  His  manager  to  take  the  proceeds  of  the 
sale  of  goods,  ordered  by  a  tenant,  and  pay  the  bill  therefor,  makes  him 
the  original  debtor  for  the  goods.  Hess  d  Co.  v.  Boar  (W.  Y.  C.  Ct.), 
844. 
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4  Hevocatiok. 

upon  the  death  of  the  principal,  no  notice  is  neceseary  to  relieve  his 
estate  from  liability,  even  on  contracts  into  which  the  agent  had  entered 
with  third  persons  who  were  ignorant  of  his  death.  sStcm  ▼.  Goodyear 
Vulcamte  Co.  (N.  Y.  C.  P.),  784. 

PRINCIPAL  AND  SURETY. 

1.  CONTKIBUTION. 

The  right  of  contribution  does  not  exist,  where  the  person,  from  whom 
contribution  is  sought,  as  cosurety,  actually  signed  as  a  surety  for  the 
parly  claiming  contribution,  as  well  as  for  the  principal,  and  such  fact,  if 
it  does  not  appear  in  the  writing,  may  be  shown  by  parol.  Sefiram  y, 
Werner  (Sup.  Ct.),  479. 

2.  Liability. 

Where  the  recital  of  a  bond  refers  to  a  written  contract  which  is  attached 
thereto,  and  the  condition  of  the  bond  requires  a  performance  of  the  con- 
tract in  **each  and  every  provision  therein  contained,**  such  recital  is  broad 
enough  to  cover  the  condition  and  to  render  the  sureties  on  said  bond 
liable  if  a  breach  is  established.  Mtiyor  v.  If.  Y.  Bef.  C.  Go.  (Ct.  Ap.), 
590. 

8.   Loss  op  COLLATEBAL  8ECUBITY. 

Wliere  notes,  discounted  by  a  bank,  were  made  by  defendants  for  the 
accommodation  of  the  payees,  who  were  also  indebted  to  its  president,  the 
fact  that  the  president,  in  effecting  a  settlement  of  the  bank's  claim  against 
the  payees,  procured  a  prior  lien  for  his  individual  claims  on  their  prop- 
erty, does  not  render  the  bank  chargeable  with  the  amount  of  such  prefer- 
ence as  for  property  negligently  lost,  which  might  have  been  applied  in 
satisfaction  of  the  note  on  which  defendants  were  liable  as  accommodation 
makers.    State  Barikof  Lock  Ha/ven  v.  Smith  (Sup.  Ct.),  483. 

4.  Release. 

In  the  absence  of  an  express  agreement  to  extend  the  time  of  payment 
of  any  part  of  the  original  debt,  the  mere  taking  of  a  second  mortgage, 
though  on  time,  does  not.  by  implication,  extend  the  time  of  payment  of 
that  part  of  the  original  debt  for  which  it  was  given  as  additional,  collat- 
eral security,  and  does  not,  therefore,  release  the  surety  of  the  debtor. 
Mack  V.  Anderson  (Sup.  Ct.),  836. 

6.  A  stipulation  between  the  mortgagor  and  mortgagee,  after  the  com- 
mencement of  an  action  to  foreclose,  by  which  the  latter  waives  his  right 
to  a  deficiency  judgment,  does  not  affect  the  liability  of  the  former's 
surety.    Id. 

RAILROADS. 

1.  Passes. 

A  person,  appointed  to  the  office  of  railroad  policeman  under  section  58, 
chap.  565  of  1891,  is  a  public  officer  within  the  meaning  of  section  5,  art.  13 
of  the  state  Constitution,  prohibiting  a  public  officer  from  receiving  for 
his  own  u.se  and  benefit  a  free  pass  from  any  corporation.  Dempsey  ▼. 
N.  T.  0.  &  H.  R  R.  R.  Go.  (Ct.  Ap.),  651. 

But,  where  a  person,  before  the  adoption  of  such  Constitutional  amend- 
ment, entered  into  a  contract  with  the  company,  whereby  he  was  to  receive 
for  his  services  a  fixed  salary  and  an  annual  pasi  for  transportation  to  be 
used  in  his  own  or  the  company's  business,  such  pass  is  not  a  "free  pass'* 
within  the  meaning  of  said  Constitutional  provision.     Id. 

8.  Street — Negligence. 

A  street  railroad  company  is  not  liable  to  a  passen^r  who  is  crowded 
off  the  platform  by  other  passengers,  when  such  act  is  not  caused  by  the 
crowded  condition  of  the  car.  Glyn  v.  New  York  <fc  Harlem  B.  R.  Go. 
(Sup.  Ct.),  426. 

See  Damages,  2,  3. 

RECEIVER. 
1.  Appointment. 

Where  it  conclusively  appears  that  an  action  is  prosecuted  by  certain 
stockholders  of  an  insolvent  foreign  corporation  doing  business  and  having 
assets  within  this  state,  the  courts  of  this  state  will  intervene  to  preserve 
the  assets  within  their  jurisdiction  for  the  protection  of  domestic  creditors, 
by  means  of  the  appointment  of  a  receiver.  Ball  v.  Holland  Bouse  Go. 
Y.  C.  P.).  684. 
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2.  Levy. 

After  a  temporary  receiver  has  been  appointed  in  an  action  which  seeks 
the  equal  distribution  of  all  the  assets  of  an  insolvent  firm  among  the 
creditors,  the  levy  of  an  attachment  on  the  funds  in  court  by  a  portion  of 
the  creditors  only  should  not  be  permitted,  where  the  effect  of  such  per- 
mission is  likely  to  result  in  the  absorption  of  the  greater  part,  if  not  all 
of  the  fund,  especially  where  it  is  reasonably  certain,  from  the  facts  dis- 
closed by  the  moving  papers,  that  the  receivership  will  ultimately  be  made 
permanent.     White  v.  Frankel  (Sup.  Ct.).  502 

8.  Mortgage — Atpointment. 

A  receiver  may  be  appointed  in  an  action  to  foreclose  a  mortgage, 
though  one  has  already  been  appointed  in  an  action  previously  brou^t  to 
foreclose  a  subsequent  mortgage.  Holland  T.  Co:  v.  Con.  G.  d  E.  L.  Co. 
(Sup.  Ct,),  291. 

4.  A  verified  complaint,  though  on  information  and  belief  as  to  some  of  its 
allegations  particularly  within  the  knowledge  of  the  defendant,  when  not 
met  or  denied  either  by  answer  or  affidavits,  is  sufficient,  under  section  713 
of  the  Code,  to  support  an  order  appointing  a  receiver.    Id. 

5.  Rights. 

The  right  of  a  receiver  to  the  income  of  property  received  by  a  receiver, 
previously  appointed  under  a  subsequent  mortgage,  should  not  be  deter- 
mined on  the  application  for  his  appointment.    Id. 

See  ASBIGNMBNT  FOK  CREDITORS  ;   PLEADING,  17. 

RELEASE. 
Effect. 

In  order  to  limit  the  leg[al  effect  of  a  release,  the  releasor  must  show 
either  mutual  mistake,  or  mistake  on  his  part  and  fraud  on  the  part  of  the 
releasee.     Walboum  v.  Hingston  (Sup.  Ct.),  814. 

See  Arrest  ;  Principal  and  Surety,  4,  5. 

REPLEVIN. 

1.  Judgment. 

A  defendant,  who  is  not  entitled  to  a  return  of  the  property  to  himself, 
cannot  have  Judgment  for  its  return  to  another  defendant  who  has  not 
asked  for  it.    Sheehan  v.  Oolden  (Sup.  Ct.),  711. 

2.  Undertaking. 

Where  the  affidavits  on  the  part  of  the  defendant,  in  a  proceeding  to  re- 
bond  the  property,  sufficiently  comply  with  the  statute,  the  court  has 
power  to  allow  a  new  undertaking  to  be  filed  nunc  pro  tune.  Hafelin  v. 
Silverman  (N.  Y.  C.  Ct.),  344.  • 

3.  When  not  lib. 

An  action  of  replevin  by  the  vendor  against  the  purchaser  and  the  sheriff 
who  has  levied  upon  the  goods  on  an  execution  against  the  purchaser  can- 
not be  maintained  on  the  ground  that  the  sale  was  procured  by  fraud, 
where  he  did  not  discover  the  alleged  fraud,  took  no  steps  to  rescind  the 
contract  of  sale,  nor  indicated  his  intention  to  do  so,  until  after  the  levy. 
Sheehan  v.  QMen  (Sup.  Ct.),  711. 

See  Justice's  Court,  .6,  6. 

REPRIEVE. 
1.  Effect. 

A  reprieve  by  the  governor  to  a  day  certain,  mnted  in  a  capital  case, 
author^es  the  execution  of  the  sentence  on  the  day  on  which  the  reprieve 
terminates,  and  it  is  not  necessary  that  the  prisoner  should  be  brought 
before  the  court  to  have  the  time  of  execution  fixed.     Matter  of  Buchanan 
(Ct  Ap.),  621. 
%        Section  503  of  the  Code  has  no  application  to  the  case  of  a  reprieve,  un- 
less the  day  fixed  thereby  has  passed  and  the  sentence  has  for  any  reason 
not  been  executed,  though  the  judgment  of  conviction  is  still  in  force.    Id. 
RESETTLEMENT  OP  ORDER. 
Power  of  court. 

A  court  has  inherent  power  to  resettle  its  own  order  so  as  to  conform  It 
to  the  actual  adjudication.     Robertson  v.  Hay  (N.  Y.  C.  P.),  590. 

SALE. 
1.  Excessive  delfvert. 

Upon  the  delivery  by  the  vendor  of  a  quantity  of  goods  exceeding  the 
amount  called  for  by  the  contract,  the  purchaser  may,  upon  discovery  of 
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the  fact,  repudiate  the  delivery  as  to  the  excess  and  tender  such  excess 
to  the  vendor.     Lamb  v.  Traita  (N.  Y.  C.  P.),  859 

2.  Fraud— Tracing  PROOCBEDS. 

Upon  a  sale  of  goods  on  credit  which  has  been  induced  by  fraud  on  the 
part  of  the  vendee,  the  vendor  may,  on  discovering  the  fraud,  disaffirm 
the  sale  and  follow  the  proceeds  of  the  goods  in  the  hands  of  a  sheriff, 
who  has  levied  upon  and  sold  them  by  virtue  of  an  execution  against  the 
vendee.     Converse  v.  Sickles  (Ct.  Ap.),  686. 

3.  In  such  action,  it  is  immaterial  whether  the  identical  money  received 
for  goods  wtis  paid  over  tc  the  sheriff  or  other  money  substituted  in  its 
place,  so  long  .as  it  was  paid  over  as  the  proceeds  of  the  goods.    Id. 

1.  Rescission. 

A  sale  of  shares  of  stock  will  not  be  rescinded  for  false  representations, 
made  by  the  purchaser  io  the  vendor's  agent,  where  such  agent  had  better 
knowledge  of  the  condition  of  the  business  of  the  corporation  than  the 
purchaser,  and  such  knowledge  was  present  in  his  mind  at  the  time  of  the 
transaction,    hrinkerhqffy.  Sartwdl  (Sup.  Ct.),  786. 

^.  The  evidence  was  held  to  sustain  a  finding  that  the  agent  had  better 
knowledge  than  the  buyer  of  the  condition  or  the  corporation  and  acted 
with  such  knowledge.    Id. 

See  Evidence,  24;  Injunction,  6;  Taxes,  11-13. 

SERVICE  AND  PROOF. 

1.  Corporation. 

The  facts,  in  this  case,  were  held  to  constitute  the  agent  in  this  state  of 
a  Chicago  newspaper  company  its  a  managing  agent,  within  the  meaning 
of  section  483  of  the  Code.  PaZmer  v.  Uhtcago  BioerUng  B>st  Go.  (Sup. 
Ct.),  476. 

2.  Foreign  Corporation. 

Any  person,  holding  some  responsible  and  representative  relation  to  a 
foreign  corporation,  such  as  the  term  "managing  a^nt "  will  include, 
may  be  served  with  the  summons.  Foo  Long  v.  Am.  ^rety  Co.  (Ct.  Ap.), 
612. 
Z.  In  the  absence  of  proof  with  respect  to  what  the  relation  actually  is  to 
the  foreign  corporation  of  the  person,  to  whom  the  summons  is  delivered 
in  this  state,  the  right  to  maintain  the  action  has  not  been  acquired.    Id. 

SETTLEMENT. 
.  1.  Acceptance  op  part. 

The  acceptance  of  less  than  the  amount  claimed  in  satisfaction  of  a  dis- 
puted demand  is  a  valid  compromise.    Lee  v.  Timken  (Sup.  Ct.),  417. 
2.  Fraud. 

A  settlement,  made  with  full  knowledge  of  all  the  facts,  will  not 
be  set  aside  for  fraud.    Id. 

See  Attorney  and  Client,  6. 

STATUTES. 
Repeal. 

A  later  statute,  covering  the  same  subject  matter  and  embracing  new 
provisions,  operates  to  repeal  the  prior  act,  though  the  two  acts  are  not  in 
express  terms  repugnant.  McDermott  v.  Nassau  Elec.  R.  R.  Co,  (Sup. 
Ct.),  202. 

STAY  OF  PROCEEDINGS. 
Evasion. 

An  order,  staying  proceedings  by  .a  substituted  attomev,  cannot  be  nul- 
lified by  a  special  appearance  by  such  attorney  on  a  motion  to  dismiss  an 
appeal  theretofore  taken  by  his  client.    Sheldon  v.  Mott  (Sup.  Ct.),  50. 

STIPULATION. 
Oral. 

An  oral  stipulation  in  respect  to  the  proceedings  in  a  cause  will  not  be 
carried  into  effect  by  the  court,  yet  it  will  not  permit  a  party  to  be  misled, 
deceived  or  defrauded  by  means  thereof,  and,  in  some  instances  where  it 
has  been  acted  u))on,  the  party  making  it  will  not  be  permitted  to  retract 
and  take  advantage  of  the  acts  or  omissions  of  his  adversary  thereby 
induced.     Afutfuil  Life  Ins.  Co.  of  N.  T.  y.John  O'Donnell  {Cx.  Ap.),  627. 

St.  Rep..  Vol.  LXVI.        115 
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SUMBIARY  PROCEEDINGS. 

1.  Direction  op  verdict. 

Where  a  jury  trial  is  demanded  and  had  in  a  sammary  proceeding, 
brought  in  a  district  court  in  the  city  of  New  York,  the  Justice  has  no 
power  to  direct  a  verdict.     Oeorge  v.*  TrectUyn  (N.  Y.  C.  P.),  516. 

2.  Institution. 

Where  the  landlords  are  tenants  in  common  and  co-lessors,  proof  of  the 
agent's  authority  from  one  of  them  to  demand  pa)rment  of  the  rent  and  to 
institute  the  proceeding  for  non-payment,  is  sufficient.  Wyekoff  v.  From- 
mer  (N.  Y.  C.  P.),  611. 

See  Attorney  and  Client,  15. 

SUMMONS. 
Fictitiods  name. 

The  plaintiff's  ignorance  of  the  defendant's  name  should  be  made  to  ap- 
pear in  the  summons,  in  an  action  in  the  district  court,  in  order  to  Justify 
the  use  of  a  fictitious  name.  FMier  v.  Hetherington  (N.  Y.  Supr.  Ct.), 
178. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Adjournment. 

From  an  omission  in  the  record  to  show  a  regular  adjournment,  a  loss 
of  jurisdiction  in  a  supplementary  proceeding  will  not  be  presumed. 
Eoberlean  v.  Hay  (N.  Y.  Supr.  Ct.),  530. 

2.  The  referee,  in  supplementary  proceeding,  has  power  to  order  an  ad- 
journment to  a  place  other  than  that  specified  in  the  order  directing  the 
examination.     Weaver  v.  Brydger  (Sup.  Ct.),  742. 

8.  Waiver  of  objections. 

A  voluntary  attendance  and  submission  to  examination,  without  objec- 
tion, by  the  judgment  debtor,  operates  as  a  waiver  of  an  irregularity  in  the 
adjournment  of  the  proceeding,  so  that,  on  appeal  from  an  order  adiudg 
ing  him  in  contempt,  he  may  not  be  heard  to  say  that  the  court  had  not 
jurisdiction  to  make  the  order.     BoberUan  v.  Hay  (N.  Y.  C.  P.),  530. 

SURROGATE'S  COURT. 
Evidence. 

Under  the  provisions  of  section  2545  of  the  Code,  a  surrogate's  decree 
will  not  be  reversed  for  an  error  in  admitting  or  rejecting  evidence, 
unless  it  appears  to  the  appellate  court  that  the  exceptant  was  necessarily 
prejudiced  thereby.     Matter  of  Miner  (Ct.  Ap.),  265. 

TAXES. 

1.  Assessable  personal  property. 

The  assessable  personal  property  of  a  corporation  can  be  determined  by 
adding  to  the  capital  stock  issued  the  surplus  on  hand  not  invested  in  the 
real  and  personal  property  of  the  company  and  deducting  therefrom  the 
assessable  value  of  the  real  estate,  the  stocK  in  other  companies  and  the  ten 
per  cent,  allows  by  statute.  People  ex  rel,  Man.  By.  Co.  v.  Barker  (Ct. 
Ap.).  658. 

2.  Assessment. 

After  an  assessment  has  been  reduced  upon  an  application  of  a  corpora- 
tion, it  cannot  be  increased  without  twenty  days*  notice  to  the  applcant. 
People  ex  rel.  Central  Stamping  Co.  v.  Barker  (N.  Y.  C.  P.),  864. 
8.  Assessment— Corporation. 

The  actual  value  of  the  capital  stock  of  a  corporation,  and  not  the  mar- 
ket value  of  share  stock,  is  to  be*  assessed.  People  ex  rel.  Man.  B.  Co.  v. 
Barker  (Ct.  Ap.),  658. 

4.  Commissioners. 

The  commissioners  are  not  bound  by  statements  that  are  contradicted 
and  which  they  disbelieve,  where  good  reasons  exist  for  such  disbelief.  Id. 

5.  Corporations. 

The  market  value  of  the  shares  of  a  corporation  is  an  erroneous  l)asis  for 
determining  the  amount  of  tlie  capital  stock  of  such  corporation  liable  to 
taxation.    People  ex  rel.  B.  St.  d  F.  F.  B.  Co.  v.  Barker  (Sup.  CD,  474 

6.  Foreign  corporation. 

Debts,  incurred  by  a  foreign  corporation  in  acquiring  the  capital  em- 
ployed in  this  state,  will  be  deducted  from  such  capital  in  its  assessment. 
People  ex  rel.  Hecker,  etc.,  v.  Barker  (Sup.  Ct.),  849. 
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7.  Personal  property. 

More  latitude  is  given  to  assessors  in  ascertaining  and  de^erminipg  the 
amount  and  value  of  personal  property  than  is  permitted  in  assessing  real 
property.     Po^  ex  rel,  Man.  By,  Go,  v.  Barker  (Ct.  Ap.),  658. 

8.  Presumption. 

In  the  absence  of  evidence  to  the  contrary,  the  commissioners  are  pre- 
sumed to  have  done  their  duty.    Id. 

9.  Where  the  earnings  of  a  corporation  are  such  as  to  enable  the  com  pan  v 
to  pay  its  running  expenses,  necessary  repairs,  interest  upon  its  indebted- 
ness and  declare  a  dividend  of  six  percent,  and  still  have  a  surplus,  it  may 
be  assumed  1  hat  its  capital  s^ock  remains  unimpaired,  and  that  there  are 
assets  over  and  above  sufficient  to  pay  its  outstanding  indebtedness.    Id. 

10.  Review. 

Matters,  not  presented  to  the  assessors  on  the  application  to  them  for  the 
correction  of  the  assessment,  will  not  be  considered  on  a  proceeding  to  re- 
view the  assessment.    People  ex  rel.  Heeker  etc.,  v.  Barkei*  (Sup.  Ct.),  849. 

11.  Sale— Title. 

Where  a  judgment  on  foreclosure  of  mortgage  directs  the  referee  to  pay, 
out  of  the  moneys  arising  from  the  sale  of  the  land  therein  described,  any 
lien  or  liens  upon  the  premises  sold,  at  the  time  of  such  sale,  for  the  taxes  or 
assessments,  the  taxes  and  titles  are  extinguished  by  such  payment,  though 
Jhe  purchasers  under  the  order  of  the  court  were  allowed  to  take  assign- 
ments instead  of  paying  the  amount  of  taxes  agreed  upon.  Oliphant  v. 
Bnma  (Ct.  Ap.),  594. 
13.  Sale— Vacation. 

Where  land,  bid  in  by  the  state  at  a  tax  sale,  is  afterwards  sold  and  con- 
veyed to  a  third  person,  such  grantee  is  not  within  section  20,  chapter  711 
of  1898,  and  cannot  make  an  application  for  the  cancellation  of  such  tax 
sale.     Matter  of  Olmstead  (Sup.  Ct.).  578. 

13.  Such  grantee  is  not  an  assignee  of  the  purchaser,  within  the  meaning  of 
tlie  said  section,  and  his  only  remedy,  in  case  the  title  of  the  state  to  such 
land  shall  fail,  is  that  given  by  section  6  of  1  R.  8.  198.    Id. 

14.  Transfer— Assignment  op  legacy. 

The  amount  paid  by  the  assignee  to  the  legatee,  upon  the  assignment  of 
the  legacy,  is  not  the  proper  basis  for  the  assessment  of  the  transfer  tax. 
Such  right  is  based  upon  the  existence  of  assets  in  the  hands  of  the  execu- 
tor.   Matter  of  Weed  (Surr.  Ct.),  187. 

15.  Transfer— Exemptions. 

Where  the  distributive  shares  of  children  in  the  estate  of  their  deceased 
father  are  less  than  $10,000  each,  they  are  not  taxable,  though  thev  ex- 
ceed, in  the  aggregate,  the  sum  of  $10,000.  Matter  of  ShiUmcm  {Surr. 
Ct.),  140. 

16.  The  clause  in  section  2,  chapter  399  of  1892,  in  regard  to  persons, 
to  whom  the  transferrer  has  stood  in  the  *'  mutually  acknowledged 
relation  of  a  parent,'*  covers  only  the  case  where  an  illegitimate  child  has 
been  recognized  by  its  parents  and  such  recognition  was  mutual  and  has 
continued  for  ten  years.     Matter  of  Bunt  (Sup.  Ct.),  812. 

17.  Chapter  169  of  1892  exempts  from  the  transfer  tax  a  devise  to  a  bishop, 
where  the  tax  was  due  but  had  not  been  paid  at  the  time  said  act  was 
passed.     Roman  Cath.  Ch.  of  the  Transflg.  v.  Niles  (Sup.  Ct.),  759. 

18.  Transfer— Gift  causa  mortis. 

Property,  passing  by  virtue  of  a  gift  cawta  mortis  was  subject  to  taxation 
under  chapter  723  of  1887.    Matter  of  Edwa/rde  (Sup.  Ct.),  231. 

19.  The  donee  was  held,  under  the  facts  in  the  case,  to  have  failed  to 
establish  that  the  pass  books  were  not  taxable  on  the  ground  that  his  donor 
was  not  the  owner  of  them.    Id. 

50.  Transfer— Will  made  before  enactment. 

Chap.  899  of  1892  imposes  a  tax  upon  successions  to  property  transfer- 
red by  will  before  the  passage  of  the  act,  whenever  any  benencial  inter- 
est therein  vests  subsequent  to  its  passage.  T^nMdge  v.  Seaman  (Sup. 
Ct.).  302. 

51.  Void  assessment — Relief. 

The  provision  of  section  879  of  the  Consolidation  Act  is  intended  to 
prevent  the  vacation  of  anv  assessment  or  the  removal  of  any  cloud  Upon 
the  title  by  any  suit  or  action  in  the  nature  of  a  bill  in  equity,  and  to  con- 
fine owners  of  property,  in  cases  of  alleged  void  assessments,  to  their  reme- 
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dies  provided  in  the  succeeding  sections  of  the  title  in  question,  but  pro* 
hibits  an  action  to  restrain  the  creation  of  a  cloud  on  title  by  means  of  sale 
by  virtue  of  an  assessment  and  the  giving  of  a  lease  consequent  on  such 
sale  on  the  ground  that  the  assessment  is  void.  8eudd$r  v.  Mayor,  etc,^ 
cfNew  York  (Ct.  Ap.),  609. 

TENANTS  IN  COMMON. 

1.  Liability. 

Where  a  tenant  in  common  is  in  exclusive  possession  of  the  common 
propert;^^  by  virtue  of  his  own  title,  unless  he  actually  excludes  his  coten- 
ant,  he  is  not  liable  to  such  cotenant  even  for  use  and  occupation.  Valen- 
line  V.  HeaUy  (Sup.  Ct.).  803. 

2.  But,  where  he  has  gone  into  possession  under  a  lease  of  the  whole 

g remises,  including  his  share  and  that  of  his  cotenant  and  holds  over,  h& 
\  in  possession  under  the  lease  and  not  because  of  his  own  title,  and  the: 
holding  over  continues  the  tenancy  for  another  year.    Id, 

TENDER. 

DiSTBIOT  COURT. 

The  provisions  of  the  Code,  authorizing  a  tender  after  action  brousht^ 
do  not  apply  to  the  district  court.    EVmstein  v.  KUen  (N.  Y.  0.  P.),  096. 

TOWNS. 
Powers. 

There  is  no  authority  for  the  appointment  of  agents  or  attorneys  to  dis- 
charge the  duties  that  are  imposed  upon  the  several  governmental  offlcers^ 
of  a  town  in  refunding  its  bonds.  People  ex  rel.  Mead  v.  Bd,  of  Toton  Au-- 
diUrrs  (Sup.  Ct.),  62. 

TRIAL. 

1.  Discontinuance. 

The  entry  upon  the  clerk's  day  calendar  of  the  special  term,  oppo^fte  the 
title  of  the  cause,  of  the  word  **  discontinued,"  in  the  absence  ot  any  order 
or  direction  by  the  court,  is  not  sufficient  to  show  a  discontinuance*  of  the 
action.     Bingle  v.  WaUie  Iron  Works  (Sup.  Ct.),  494. 

2.  The  court  cannot,  of  its  own  motion,  order  a  discontinuance  of  a  com- 
mon law  action  for  the  recovery  of  a  sum  certain,  where  no  counierrlaim 
has  been  interposed.  SehildtMchter  v.  Mayor,  etc.,  of  If,  T.  (N.  Y.  C.  P.)^ 
672. 

3.  Findings. 

Findings  as  to  matter,  not  within  the  Issues  presented  by  the  pleadings,, 
will  not  he  made,  though  evidence  thereon  was  given  upon  the  trial.  uU- 
man  v.  Jaeobs  (Sup.  Ct.).  804. 

4.  Issues  not  within  pleadings. 

Where  evidence,  not  within  the  pleadings,  is  admitted  without  objection 
or  claim  of  surprise  on  the  part  of  the  adverse  parl^,  who  introduces  evi- 
dence to  contradict  it.  it  is  error  to  refuse  to  submit  the  issues  raised 
thereby.    PhiUips  v.  Lewie  (Sup.  Ot.),  818. 
6.  Jury— Waiver. 

A  party  waives  his  right  to  a  jury  trial  by  noticing  the  cause  for  nxk 
equity  term,  and  it  is  discretionary  with  the  court  to  deny  a  subsequent 
application  for  a  trial  of  all  or  any  of  the  issues  by  a  jury.  Boyd  v.  Boyd 
(N.  Y.  C.  P.),  781. 

6.  Motion  to  dismiss. 

Failure  to  move  to  dismiss  at  the  close  of  the  testimony  concedes  that 
the  case  presents  a  question  of  fact.  Bouee  v.  PrinUre*  Exchange  Oo. 
(N.  Y.  C.  P.),  698. 

7.  Preferred  cause. 

A  cause  cannot  be  preferred,  under  section  798  of  the  Code,  where  no 
notice  of  trial  has  been  served.   BUehie  v.  Seai>.  Nat,  Bk.  (N.Y.C.P.),  857. 

8.  Objection. 

The  admissibility  of  a  question,  in  no  way  objectionable  upon  the  ground 
stated,  must  stand  or  fall  upon  such  ground,  though  it  may  be  ob^tion> 
able  upon  another  ground.     Wyekoff  v.  LaOrange  (N.  Y.  C.  P.),  (589. 

TRUSTEES. 
1.  Commissions. 

A  person  who  is  both  executor  and  trustee,  is  entitled  to  his  commissions 
as  trustee  also,  where  the  duties  are  distinct  and  he  has  been  discharged 
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as  executor  and  left  acting  and  liable  as  trustee.     Wildey  y,  Robinson 
(Sup.  Ct.),  428. 
2.  Liability  fob  co-trustbb. 

Where  the  trust  funds  are,  by  the  act  of  an  executor  or  trustee,  placed 
in  the  hands  of  tlie  co^xecutor  or  co-trustee,  without  which  the  latter 
would  not  have  had  them,  the  former  is  responsible  for  the  latter's  dem^ 
tatfit  as  to  the  funds  so  handed  oyer  to  hhn.  Matter  of  lAunJberger  (Sup. 
Ct.),  780. 

TRUSTS. 

1.  Appointmbnt  of  trustkb. 

Though  the  court  has  no  power  te  appoint  a  new  trustee  in  the  place  of 
one  deceased,  an  attempt  of  the  court  to  exercise  such  power  will  bo  sus- 
tained as  the  appointment  of  a  person  to  execute  the  trust  under  the  direc- 
tion of  the  court.     Wildey  v.  Robinson  (Sup.  Ct.),  423. 

2.  Creation. 

It  is  essential  to  constitute  a  valid  trust  that  the  instrument  or  agree- 
ment, by  which  it  is  sought  to  be  created,  should  show  a  sufficient  inten- 
tion to  create  a  trust,  and  a  beneficiary  that  is  named  or  can  be  ascer- 
tained.    Wileox  V.  Qilehrist  (Sup.  Ct.),  117. 
8.  Purchase  by  trustee. 

The  mei-e  fact  that  the  trustee  personally  purchased  the  trust  property 
at  a  foreclosure  sale,  does  not  render  his  title  void,  but  voidable  only  at 
the  election  of  the  beneficiaries :  and  the  title  of  the  trustee  and  his 
grantee  may  be  confirmed  by  acquiescence  and  the  lapse  of  time,  as  well 
as  by  the  express  act  of  the  beneficiaries.    Kahn  v.  Chapin  (Sup.  Ct.),  811. 

USE  AND  OCCUPATION. 

1.  When  not  maintainable. 

Where  the  widow  and  infant  children  continued  to  live  in  the  dwelling 
house  of  the  deceased  while  she  took  care  of  them  and  acted  towards  tliem 
as  natural  guardian,  and  no  agreement  was  made  for  the  payment  of  rent 
by  her.  but  the  general  fl^uardian  not  only  acquiesced  in  her  residence  in 
said  house  but  consented  and  advised  it,  an  action  for  use  and  occupation 
is  not  maintainable.    Lamb  v.  Lamb  (Ct.  Ap.),  684. 

2,  Such  action  cannot  be  maintained  without  proof  of  some  agreement  to 
.  pay  rent,  either  expressed  or  implied  from  the  possession  of  lands  or  other 

circumstances,  so  that  the  conventional  relation  of  landlord  and  tenant  may 
be  said  to  have  existed  between  the  parties.    Id, 

VENDOR  AND  PURCHASER. 

1.  The  court  will  not  decree  a  specific  performance,  on  the  part  of  the  ven- 
dee, of  a  contract  to  purchase  real  estate,  where  there  is  doubt  of  the  abil- 
ity of  the  vendor  to  convey  a  good,  marketable  title  to  the  property.  HaU 
V.  Hagaman  (Sup.  Ct.).  606. 

2.  Specific  performance  of  the  contract  to  purchase  was  not  enforced  in 
this  case  on  the  ground  that  the  vendor  had  no  power  or  authority  to  sell 
the  property  and  could  not  give  a  leeal  title  thereto,  or  that  the  question 
was.  at  least,  a  serious  one  and  not  free  from  doubt.    Id. 

8.  AssuMPnoN  OP  mortgage. 

A  covenant  in  a  deed  that  the  grantee  assumes  to  pay,  as  part  of  the 
purchase  price,  a  mortgage  given  by  the  ffrantor  upon  other  premises, 
creates  a  lien  on  the  premises  conveyeid  for  the  amount  of  such  mortgage. 
Binghamton  Savings  Bank  v.  WMte  (Sup.  Ct.),  40. 

4.  Bona  fide. 

The  evidence  in  the  case  was  held  to  be  insufficient  to  sustain  a  finding 
that  the  vendee  was  not  a  bona  fide  purchaser.  Arkderson  v.  Blood  (Sup. 
Ct.).  750. 

6.  Recovery  of  money  paid. 

Where  the  vendor  stands  upon  his  strict  legal  right  to  retain  the  money 
which  has  been  paid  by  the  purchaser,  on  the  ground  that  at  law  no  re- 
covery can  be  had  if  the  purchaser  is  at  fault  in  refusing  to  perform  at  the 
time  fixed  for  the  purpose,  he  cannot  invoke  the  aid  of  any  equitable 
principle  in  support  of  his  position,  but  must  submit  to  be  bound  to  a  full 
and  exact  performance  of  his  part  of  the  agreement  at  the  time  specified. 
Zorn  V.  McParland  (N.  Y.  Supr.  Ct.).  99. 

6.  In  such  case,  the  vendor  is  bound  to  relieve  the  propertv  from  the  liens 
and  clouds  upon  his  title  and  to  discharge  the  taxes  and  the  Croton  water 
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Tenia,  before  he  can  expect  or  demand  performance  on  the  part  of  the 
purchaser.    Id. 
7.        He  cannot  compel  the  purchaser  to  assume  his  obligation  to  pay  the 
taxes,  though  accompanied  by  an  offer  to  allow  the  amount  out  of  the 
purchase  money,    la. 

a   TiTLB. 

Where  the  vendor  has  no  record  title,  cannot  establish  by  secondair  evi- 
dence the  execution  and  delivery  of  a  deed  to  a  former  grantor  and  &  un- 
able to  prove  that  actual  possession  of  the  property  was  ever  taken  by  or 
under  the  said  grantor,  the  title  he  offers  to  the  vendee  is  not  marketable. 
WiUiamton  v.  Banning  (Sup.  Ct.).  8l9. 

See  Fixtures. 

WASTE. 

1.  ASSIGNBR  OF  LSSBBS. 

An  action  of  waste  cannot  be  maintained,  where  the  waste  has  been  com- 
mitted, not  by  the  lessee,  but  by  his  assignee  of  the  remainder  of  the 
term.    DonaM  v.  Elliott\%\v^^  Ct.).  218. 

2.  Covenants. 

The  lessee  cannot  relieve  himself  from  the  general  covenant  of  waste 
and  a  special  covenant  that  no  wood  should  be  cut  down,  by  transferring 
the  leasehold.    Id, 

WILL. 

1.  Attestation. 

Where  the  attestation  clause  is  placed  between  the  main  body  of  the 
will  and  a  clause  subsequently  added,  the  testator  si^s  both  portions  of 
the  will,  and  the  witnesses  fflgn  such  clause,  the  signatures  of  the  wit- 
nesses are  not  at  the  end  of  the  will  as  required  by  the  statute.  Matter  of 
Blair  (Sup.  Ct.),  820. 

2.  Capacity. 

A  person,  though  very  feeble  and  within  a  few  hours  of  his  death,  is 
poss^sed  of  testamentary  capacity,  if  he  is  able  to  call  to  mind  the  char- 
ter and  extent  of  his  estate,  and  express  his  wishes  in  regard  to  its  final  dis- 
position.    Matter  of  Seagrist  (Surr.  Ct.),  549. 
8.  Construction. 

The  words  in  a  will,  "  to  be  sold  or  held  as  long  as  he  may  deem  best 
for  the  interest  of  my  heirs,"  do  not  create  a  trust,  but  confer  only  a 
power  of  sale,  to  be  exercised  in  the  executor's  discretion.  Matter  of  Sears 
(Surr.  Ct.),  215. 

4.  Where  a  will  is  the  subject  of  construction,  it  is  the  intention  of  the 
testator,  and  not  the  rule  of  construction,  which  is  to  govern,  when  they 
come  into  conflict.     Matter  of  James  (Ct.  Ap.),  246. 

5.  The  comprehensive  words  of  a  gift  by  the  testator  to  his  widow  of  his 
"property  of  every  kind,"  "without  restraint,  deduction  or  interference  in 
any  manner,"  are  especially  significant  in  indicating  his  intention  that  she 
should  have  whatever  cauie  into  the  estate  in  the  form  in  which  he  left 
it.    Id. 

6.  The  will,  in  this  case,  was  so  construed  as  to  vest  the  accumulations  of 
income  upon  the  infant's  share  in  her  as  they  were  paid  in,  until  her 
death,  and  postponed  until  her  majority  only  the  time  of  payment  over  or 
enjoyment.     Smith  v.  Parsons  (Ct.  Ap.),  268. 

7.  When  a  minor  dies,  for  whose  benefit  accumulations  of  income  have 
been  directed,  it  is  competent,  t^  seems,  for  the  testator  to  dispose  of  them 
in  the  same  manner  as  any  other  portion  of  his  estate,  provided  they  have 
not  vested  in  the  infant  as  paid  in.    Id. 

8.  Unless  a  residuary  bequest  is  circumscribed  by  clear  expressions  and  the 
title  of  a  residuary  legatee  is  narrowed  by  words  of  unmistakable  import, 
it  will  be  construed  to  dispose  of  all  the  t'^stator's  estate,  which  remains 
after  effectuating  the  previous  provisions  ofathe  will,  or  which  may  be 
added  to  by  lapses,  invalid  dispositions,  or  other  accident.  Matter  of 
Miner  (Ct.  Ap.),  265. 

9.  Where  the  executors  were  empowered  to  sell  any  and  all  of  the  testator's 
land  when  in  their  judgment  they  might  deem  it  for  the  best  interest  of 
the  estate,  and  they  sold  the  real  estate  and  paid  in  discharge  of  testator's 
debts  a  sum  in  excess  of  that  realized  from  tne  personalty,  it  was  held,  in 
proceedings  for  the  final  accounting,  that,  before  distributing  the  proceeds 
of  the  sale  among  the  residuary  devisees,  they  were  entitled   to  reimburse 
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themselves  therefrom  for  the  sum  so  paid  in  excess  of  the  personalty,  and 
to  a  credit  for  that  sum,  without  regard  to  the  question  as  to  whether  the 
power  of  sale  was  given  for  the  purpose  of  paying  debts.  Matter  of  Bolton 
(Ct  Ap.).  680. 

10.  Where  the  tetttator  appointed  his  widow  as  executrix  with  power  to  sell 
or  mortgage  any  part  of  the  estate  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  will,  or  whenever,  in  her  judgment,  it  may  be  for  the  best 
interest  of  the  estate,  applying  ihe  proceeds  thereof  to  the  benefit  of  the 
said  estate,  a  mortgage  executed  bv  her  as  executrix  is  not  void  from  the 
fact  that  she  omitted  to  add  her  otncial  title  to  her  signature  to  the  bond^ 
where  it  was  given  to  secure  a  loan  to  her.  all  of  which  had  been  used  hi 
paying  off  incumbrances  upon  the  rest  of  the  real  estate.  Boarty  ▼. 
McDermoU  (Ct.  Ap.).  654. 

11.  The  provision  in  the  will  that  the  testator's  son  should  have  a  home  on 
the  farm  was  held  to  require  him  to  render  services  in  return  for  it 
Saper  v.  HaUqf  (Sup.  Ct.),  707. 

12.  Where  tue  testator  gives  his  widow  the  right  to  the  rents  and  profits  of 
the  estate  for  life  and,  if  that  should  be  insufficient  for  her  support,  then 
to  the  use  of  the  principal  for  this  purpose,  she  is  entitled  to  the  possession 
of  the  earpu$  of  the  estate.     Matter  of  Grant  (Sup.  Ct.),  822. 

18.  The  provision  **  I  appoint "  a  person  named  **my  legatee  and  give  to  her 
all  not  before  specified  in  this,  and  request  her  to  give  as  I  may  direct  or 
sell  from  what  remains,"  gives  such  person  all  the  property  not  disposed  of 
by  the  other  clauses.     Wyman  v.  Woodbury  (Sup.  Ct.),  8&. 

14.  Election. 

Under  a  provision  that  he  shall  have  a  home  on  the  farm  during  his 
natural  life,  if  he  shall  so  elect,  he  is  entitled  to  the  benefit  whenever  he 
elects  to  demand  it,  and  does  not  forfeit  his  right  by  failing  to  indicate 
such  election.    8oper  v.  HdUey  (Sup.  Ct.),  708. 

15.  Equitable  convkrsion. 

Where  the  testatrix  gives  to  her  husband  the  use  during  his  life  of  all 
her  real  estate,  and,  if  that  should  be  insufficient  for  his  support,  directs 
the  executors  to  use  a  requisite  portion,  or,  if  necessary,  the  whole,  of  the 
real  estate  for  such  purpose,  and  to  divide  the  proceeds  from  the  sale  of 
any  of  her  real  estate,  if  any  is  left,  equally  between  her  children,  giving 
them  full  power  and  authority  to  sell,  transfer  and  convey,  by  deed  or 
otherwise,  such  real  estate,  the  power  of  sale  operates  as  a  conversion  of 
the  land  into  personalty.     MatUr  of  Fuller  (Sup.  Ct.),  828.  ^, 

16.  ExbXUTlON.  ^ 

In  the  execution  of  a  will,  a  declaration  that  the,  paper  was  the  testator's 
last  will,  made  either  directljr  by  him  in  words,  or  as  an  affirmative  re- 
ponse  to  a  question,  is  sufficient.  Matter  ofSeagriitt  (Surr.  Ct.),  549. 
17  Where  there  are  no  circumstances  showing  want  of  good  faith,  it  is  not 
necessary  to  prove  that  the  testator  gave  the  instructions  for  the  will,  that 
he  renrl  it,  that  it  was  read  to  him  or  that  he  was  made  acquainted  with  its 
conUMits  at  I  he  time  of  the  execution.    Id. 

18.  WIhi e  a  paper,  apparently  divided  into  a  will  and  codicil,  is  really  one 
panir  executed  at  one  time,  it  will  be  taken  together  as  one  transaction. 
Matffr  of  Ifardenburg  (Sup.  Ct.).  773. 

19.  1 1  is  nut  necessary  that  both  of  the  subscribing  witnesses  should  state  all 
the  maUTial  facts  required  by  the  statute.     Id. 

20.  Any  act  of  the  testator  in  the  presence  of  the  witnesses,  at  the  time  of 
the  c.Keciition  of  the  will,  that  tends  to  show  that  he  desires  to  publish  the 
paper  as  his  will,  and  that  he  wishes  the  witnesses  to  execute  it,  may  be 
ciinsidered.     Id. 

21.  Incuement. 

A  l)equc.<;t  to  the  widow  of  the  interest,  income  and  profits  of  a  certain 
sum,  which  is  to  be  kept  safely  and  securely  invested  in  good,  approved 
securities  as  long  she  shall  be  entitled  to  the  interest  thereof,  does  not  en- 
title her  i>ersonal  representatives  to  the  premium  accruing  on  the  securities 
in  which  the  money  is  invested.     Matter  of  Proctor  (Sup.  Ct.),  824. 

22.  Judgment. 

Where  the  widow,  as  executrix  and  individually,  and  the  infant  children 
were  made  parties  to  the  action  to  foreclose  such  mortgage,  wherein  the 
latter  appeared  by  guardian,  and  the  complaint  set  forth  the  power  of  sale 
and  alleged  that  the  mortgage  was  executed  in  pursuance  of  the  power, 
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the  judgment  therein  is  conclusive  against  all  the  defendants  in  the  action 
that  the  mortgage  was  executed  under  and  pursuant  to  the  power,  and  is 
a  valid  lien.     Icoarty  v.  McDermoU  (Ct.  Ap.),  654. 
28.  Power  to  sell. 

Where  testator,  after  giving  a  pecuniary  legacy  which  absorbed  all  the 
personal  property,  directs  the  balance  of  the  estate  to  be  equallv  divided 
among  his  children  and  gives  the  executor  full  power  to  sell  said  estate  to 
his  best  knowledge,  a  Kenehtl  power  in  trust  to  sell  the  real  estate  is  given 
to  the  executor.  Struie  v.  Leutzbach  (B'klyn  C.  Ct.),  866. 
34.  Precatory  bequest. 

The  words  in  the  above  provision  **  to  give  as  I  may  direct  or  sell  from 
-    what  remains,"  do  not  create  a  precatory  trust,  where  the  testatrix  fails  to 
direct,  by  a  subsequent  testamentary  instrument,  to  whom  the  property  is 
to  be  given.     Wpmun  v.  Woodbury  (Sup.  Ct.),  846. 

25.  Probate— Power  op  supreme  court. 

Where,  upon  an  appeal  from  a  decree  revoking  probate  of  a  will,  there 
is  no  substantial  conflict  in  the  evidence  as  to  the  fact  of  the  execution  of 
the  will,  the  general  term  should  direct  that  the  original  probate  of  the 
will  should  iS  confirmed.     Matter  of  Hardenburg  (Sup.  Ct.),  715. 

26.  Revocation. 

Mutual  wills,  unless  executed  pursuant  to  a  contract  between  the  testa- 
tors, are  revocable  in  this  state.    JSdson  v.  Pursons  (Sup.  Ct.),  440. 

27.  Suspension  op  alienationi 

The  statutory  test  of  what  constitutes  a  suspension  of  the  power  of 
alienation  as  to  real  estate,  and  of  absolute  ownership  as  to  personal  prop- 
erty, is  that  it  occurs  only  when  there  are  no  persons  in  being  by  whom  an 
absolute  estate  in  possession  can  be  conveyed  Sawyer  v.  Oulby  (Ct.  Ap.), 
582. 

28.  A  contingency,  dependent  upon  a  future  event  which  may  or  may  not 
occur,  does  not  necessarily  make  a  legacy  inalienable.    Id. 

29.  Undue  influence. 

The  second  will  was  held,  under  the  facts  and  circumstance  of  the  case, 
to  have  been  procured  by  undue  influence,  and  was,  for  that  reason  denied 
probate.  Matter  ofSpraU  (Surr.  Ct),  646. 
80.  In  the  absence  of  proof  that  any  one  suggested  to  the  testator  the  dis- 
positions contained  in  the  will,  which  conform  to  his  expressed  intentions, 
the  mere  fact  that  the  principal  beneficiary  had  the  opportunity,  and  even 
the  motive,  to  secure  the  largest  share  of  the  propert^r,  does  not  import  the 
exercise  by  her  of  undue  influence.  Matter  of  Seagrist  (Surr.  Ct.),  549. 
WITNESS. 

1.  (Corroboration. 

A  witness  cannot  be  corroborated  by  the  entries  in  his  books.  Pieople  ex 
rel.  ^mith  v.  Martin  (Sup.  Ct.),  374. 

2.  Credibility— Hostility. 

Ii  is  always  proper  to  show  the  feeling  of  a  witness  towards  the  party 
against  whom  he  testifies  for  the  purpose  thereby  afifecting  the  credibility 
of  his  testimony.     Lamb  v.  Lamb  (Ct.  Ap.),  634. 
8.  Credibility— Interest. 

The  interest  of  a  witness,  because  of  his  business  relations  with  the 
party  offering  him,  requires  that  his  testimonv  should  be  submitted  to  the 
jury      Skinner  Engine  Co.  v.  Old  8t.  Is.  D.  Estab.  (N.  Y.  C.  P.).  677. 

4.  Wliere  it  is  established  that  business  relations,  existing  between  the  wit- 
ness and  the  party  calling  him,  are  such  as  usually  and  ordinarily  produce 
an  interest  in  the  mind  oT  the  witness  in  favor  of  such  party,  on  the  ques- 
tion iu  dispute,  it  is  for  the  jury  to  Siiy  to  what  extent,  if  any,  the  relation- 
ship impairs  or  destroys  the  credibility  of  the  witness.  Des  Marets  v.  If. 
Ward  Leonard  dt  Go.  (N.  Y.  C.  P.),  693. 

5.  Cross-examination. 

Where  a  witness  has  testified  as  to  her  occupation  at  the  lime  of  the  oc- 
currences narrated  by  her,  a  refusal  to  allow  her  to  be  cross-examined  as 
to  her  present  whereabouts  and  occupation  cannot  be  justified  on  the 
ground  that  she  has  reformed  and  should  be  protected  from  exposure  as  to 
her  past  life.     People  ex  rel.  Cross  v.  Martin  (Sup.  Ct.),  862. 

6.  Impeachment — Contradiction. 

Testimony,  to  show  the  contradictory  statement  of  a  witness  out  of 
court,  is  properly  excluded,  if  it  calls  for  the  whole  conversation,  and  not 
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merely  for  so  much  as  is  necessary  to  prove  the  contradiction.    Hertz  v. 
Mimesheimer  (N.  Y.  C.  P.),  682. 

Section  829. 

Where,  on  the  trial  of  a  disputed  claim  against  a  decedent's  estate  for 
preparing  plans  for  a  building,  the  claimant  testified  that  he  drew  tlic 
plans,  that  they  were  reasonamy  worth  a  certain  sum  and  that  he  would 
not  have  drawn  them  without  being  requested  by  some  one,  a  further 
statement  by  him  that  he  had  conversations  with  decedent  "about  these 
plans/'  is  inadmissible  under  section  82tf  of  the  Code.  ISUis  v.  l^Ylon 
(Sup.  Ct.).  764. 

Section  829  op  Code— Orjections. 

A  general  objection  is  insufficient  to  present  the  question  as  to  the  com- 
petency of  the  witness  to  testify,  under  section  829  of  the  Code.  Cross  v. 
Smith  (Sup.  Ct.),  55. 

Section  886. 

Where  the  validity  of  a  will  is  in  question,  the  provisions  of  section  836 
of  the  Code  may  be  waived  by  anyone  of  the  persons  named  in  the  section, 
and,  to  make  the  waiver  e£Fective,  it  is  not  necessary  that  they  should  unite. 
MatUr  of  Murphy  (Bup.  Ct.),  826. 
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